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(onrt,  condemning  the  appellant  to  render  an 
KTOUDlIothe  regpondentaader  an  agreement  to 
•ilrince  money  for  the  building  of  a  ship,  to  be 
rtioibareedout  of  the  proceede  of  the  eal'e  of  the 
^iiip,  together  with  ezpeasee  and  charges,  eh;. 


Htid, 


1  the 


jf  an  account  of  tutorship,  but 

made  in  the  usual  commercial  form,     i 
LaaipioH,  5  L.  C.  R.  IT,  Q.  B.  1854. 

i.  The  defendant  vaa  sued  to  render     

indpft?  plaintiff  one-third  of  such  balance  as 
might  "be  in  hie  hands.  Defendant  Hied  his 
icconnt,  bj  which  he  acknowledged  having  in 
his  hands,  besides  a  certain  aroouDt  in  caeb,  a 
Dumber  of  shares  in  a  Miuing  and  Smelting 
Company— SeU,  reversing  judgment  of  Supe- 
riur  court,  that  he  could  not  be  condemned  to  paj 
i>E«-thinl  of  the  par  value  of  such  shares,  Dut 
sdK  to  deliver  over  and  transfer  to  plaintiff  hie 
ibird  of  such  shares,  and  in  default  of  so  doing 

R^4  Sfuart,20L.  C.  J.  183,  Q.  B.  1876. 
Settlemekt  of. 

6.  (There  to  an  action  for  a  balance  of  ac- 
ccont  the  defendant  pleaded  that  the  account 
«if  Httled  by  being  reeeipt«d  across  the  face  of 
i[;  to  which  the  plain  tiff  answered  that  there  was 
Dodale  to  such  receipt,  but  the  party  who  signed 
II  Its  broi^bt  up  and  swore  as  to  the  date — 
H4d  lofficient,  and  plaintifiTe  action  dismissed. 
TijSawv.  Giimourelal.,  1  L.  0.  L.  J.S9,  S.  C. 


TJNTS. 
»  ACTION. 


r — See  Experts. 


■See  SUBSTITDTION. 


8.  The  fact  of  one  of  several  appellants  hav- 
ing paid  pari  of  the  taxed  costs  appealed  from 
did  not  raise  a  presumption  of  acquiescence  o 
his  part,  although  he  had  made  ui '- 


9.  The  voluntary  payment  of  a  part  of  the 
judgment  appealed  from  is  an  acquiescence,  and 
the  fact  may  be  establiahed  by  aHidavit.  Char- 
bonneau  &,  DaoU  el  at.,  201,.  C.  J.  167,  Q.  B. 
1875. 


ACQUITTAI^See  Criminal  Law. 


ACQUITTANCE. 
Sm  HYPOTHEC,  Dischabob  op;  PAYMENT, 


ACTE  EN  BREVET. 


ACTE  BEFOBE  NOTARIES. 
See  DEEDS,  NOTARII3. 


ACTE  DE  RENVOI. 
See  EXTRADITION,  Wabraht  of  Abbest. 


ACTE  OF  BIETH. 

AtlTHENTICITT    Or, 

10.  Where  the  plaintiffs  in  answer  to  a  plea 
alleged  that  one  of  (hem  at  such  a  date  was  a 
minor,  and  filed  as  exhibit  what  purported  tobe 
an  extract  from  the  baptismal  register  of  the 
American  Presbyterian  Church — ffeld,  on  an 
inscription  en  favx,  that  although  not  a  true 
extract  from  the  register  of  baptisms  which  that 
church  was  by  law  allowed  to  keep,  that  it  was 
not  a  false  document  (piece /auMe)  so  as  to 
subject  it  to  improbation.   Shaa  et  oir.  v.  Sgkei, 

5  L.  C.  J.  124.  S.  C.  I860,  159  C.  C.  P. 

11.  And  held  in  appeal  that  suchexlract  was 
o-nXjprim&JacU-piooiol  the  date  of  birth,  and 
could  be  contradicted  by  oral  lesttDiony.    Sykea 

6  Shaa  et  tnr.,  9  L.  C-  J.  Ul,  &  U  L.  C.  B. 
304,  Q.  B,  1864. 
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LXni.  Fob  Tithi8,233. 

LXIV.  Fob  Tbbspass,  234,  235. 

LXV.  Htpothkcabt,  236-266. 

LXVI.  br  Assumpsit,   see  Assumpsit,  Pbo 
Socio. 

LXVn.  Ikcompatiblb  Gboukds  of,  266. 

LXVin.  Ix  Declabation  of  Htpothso,  see 
Htpothecabt. 

LXIX.  In  Dkmolition,  257,258. 

LXX.  Ik  Ejeotmbmt,  259-264. 

LXXI.  In  Factum,  see  ALIMENTS,  BAIL- 
MENTS, NUISANCE. 
LXXII.  In  Namb  of  Agent,  265. 
LXXni.  In  Nullity  of  Mabbuoe,  266-267. 
LXXIV.In  Recoonition  of  Civil  Status, 268. 
LXXy .  In  Recognition  of  Titlb,  269. 
LXXVL  In  Sefabation  of  Pbopsbtt,   see 
Ex  Sefabation. 
LXXVn.  Institution  of,  270. 
LXXVm.  Joint,  271-273. 
LXXIX.  Liability  fob,  274. 
LXXX.  Mandati,  275. 
LXXXI.  Mixed,  276. 
LXXXn.  Katube  of,  277. 
LXXXin.  Neoatoibb,278,  279. 
LXXXIV.  Notice  of,  see  PROCEDURE. 
LXXXV.  Of  Boundaby,  see  En  Bobnage. 
LXXXVI.  Op  Damages,  280-288. 
LXXXVn.  Op  Debt,  289. 
LXXXVni,   Of    Licitation,  see   LICITA- 

nox. 

LXXXIX.  Of  Seamen  fob  Wages,  see  MER- 
CHANT SHIPPING,  SEAMEN,  etc. 

XC.  Of  Tbespass,  290-293. 

XCI.  On  Accounts,  294-296. 

XCII.  On  Agreement,  297. 

XCm.  On  Bills  and  Notes,  298-300. 

XCIV.  OnContbact,301. 

XCV.  On  Fobeion  Bond,  302. 

XCVI.  On  Judgment,  303-307. 

XCVII.  On  Promise  of  Sale,  308. 

XCV  ill.  On  Report  of  Arbitratobs,  see 
ARBITRATION. 

XCLX.  Pebsonal,  309. 

C.  Pbtitoby,  310-327. 

CI.  PopULAiBE,  328,  329. 

CII.  POSSESSOBY,  .^30-343. 

cm.  Pbescbiption  ov,see  PRESCRIPTION. 

CIV.  Pbo  Socio,  344. 

CV.  Quanto  Minobis,  345-351. 

CVL  Quantum  Mebuit,  352-358. 

CVn.  Qui  tam,  359-365. 

CVm.  Bedhibitoibe,  366-369. 

CIX.  Resebtation  of  Right  of,  see  PAY- 
MENT. 

ex.  Residence  of  Pabttes  to,  370. 

CXI.  Right  of,  371,  372. 
On  ike  around  of  Fraud,  see  BILLS  OF 
LXCHANGE  AND  PROMISSORY  NOTES, 

TUSSFER  OF. 

On  the  ground  oj  Insoloency,  Ibid, 
On  Usurious  Contraei,  373,  374. 

/N     WJiere  arises,  376-395. 

/     CXn.  Settlement   op,  see  PROCEDURE, 

(^J2l£i»irnKUANCB. 

CXHI.  To  Account,  see  En  Rbddition. 
CXIV.  To  set  aside  Shebipf's   Sale,  see 
SILE  Judicial. 
CXV.  TuTELAE  Dibectae,  396. 
CXVI.  Union  of,  397-400. 


I.  Abandonment  of  Right  of. 

13.  Where  action  was  brought  for  verbal  slan- 
der, and  the  defendant  pleaded  reconciliation  and 
abandonment  of  right  of  action  by  the  plaintiff 
in  having  met  him  subsequently  to  the  alleged 
injury  and  drank  witli  him  at  a  hotel — Held 
that  as  there  was  no  proof  of  the  plaintiff  having 
during  such  interview  said  anything  to  indicate 
an  intention  to  abandon  his  ri^htofaction,  but, 
on  the  contrary,  having  persisted  therein^  that 
the  plea  of  the  defenoant  must  be  dismissed. 
Pepin  V.  Roland,  8  L.  C.  J.  218,  S.  C,  &  14 
L.  C.  R.  .364, 1864. 

n.  Against.  >^^ 

14.  Absentee. — In  an  action  against  the  curatorX 
to  the  estate  of  an  absentee — Held,  that  the  only  I 
H^pdejifimBlgading^an  absentee  wad^j  calling  / 
himmbyadvertiBement.  Whitney  v.  Brewster/^ 
3L.  C.  R.  431,  S.  C.  1852,  k  68  C.  C.  P. 

15.  Attorney, — A  practising  attornev  is  well 
sued  by  petition  without  writ,  especially  if  no 
exception  is  taken  to  the  form  of  the  proceeding 
a^inst  him.*  Ferrault  v.  Ross  APlamondon, 
2  Kev.  de  L6g.  470,  &  Perrault  v.  Ross  &  Vah 
li^esy  3  Rev.  de  L6ff.  316,  K.  B.  1816. 

16.  Co-Suretu.—kfidejusseur  has  his  action 
aeainst  a  Co-fiaejusseur  for  his  portion  of  a  sum 
which  he  has  paid  for  a  common  principal. 
Jones  V.  Laing  S  H^eri,  1  Rev.  de  Leg.  348, 
K.  B.  1818, 1955  C.  C. 

17.  Ouratar  to  Estate  of  Absentee.— In  an  | 
action  against  the  curator  to  the  estate  of  an  ab-   l^ 
sentee  for  debts  due  by  the  absentee,  the  action 
was  dismissed  on  demurrer.     JVhitney  v.  Brews-    j 
ter,  3  L.  C.  R.  431,  S.  C.  1852.  / 

18.  Execut<yi\— An  executor  after  the  eicpira- 
tion  of  his  executorship  and  account  renaered 
cannot  be  sued  en  deUo&rance  de  legs.\  Gotrin  v. 
C(yrnmux,  1  Rev.  de  L6^.  379,  K.  B.  1820. 

19.  Heirs, — To  an  action  against  several  heirs 
it  is  not  a  valid  objection  that  all  of  them  have 
not  been  made  parties  to  the  suit,  if  in  the  pro- 

fress  of  the  action  they  have  been  made  parties 
y  an  interlocutory  iudgment  of  the  court.  Viger 
et  ux,  V.  Poihier,  Stuart's  Reports  394,  K.  B. 
1830. 

20.  Legatee.— An  action  against  a  universal 
legatee  is  good  without  an  averment  that  he  is 
the  sole  legatee.  It  is  the  business  of  the  defen- 
dant if  there  be  another  to  jjlead  the  fact. 
Gagnon  v.  Pag6,  1  Rev.  de  L^g.  348,  K.  B. 
1818. 

21.  Magistrate.'— An  action  against  three 
magistrates,  for  money  due  under  a  contract 
made  by  and  with  the  overseer  of  roads  in  Que- 
bec for  the  repair  of  a  street  which  other  magis- 
trates sitting  in  the  Court  of  Quarter  Sessions 
had  approved,  cannot  be  maintained.  H6b€rt  v. 
Coltman  et  al.,  2  Rev.  de  Leg.  80,  K.  B.  1817. 

22.  Notary.— Action  was  brought  by  plain- 
tiff against  the  defendant  as  notary  public 
on  account  of  a  defective  copy  of  a  deed  of  sale 
passed  before  the  defendant  m  which  a  material 
clause  was  omitted,  plaintiff'  claiming  from  de- 
fendant the  amount  of  his  costs  on  an  inscrip- 
tion en  faux  and  damages  which  he  alleged  to 


*  This  woald  seem  to  applj  only  to  matters  arising  out 
of  acts  done  in  liis  oapaoity  as  such  attorney.— Kd. 

t  Under  891  C.  C.  tnere  Is  no  longer  a  dilMrance  de 
legi.-'ED, 
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baye  suffered  bj  the  dismissal  of  bis  inscrip- 
tion. The  defendant  pleaded  that  plaintiff  has 
always  refused  to  deliver  up  the  defective  copy 
in  order  to  have  it  corrected^  and  also  that  upon 
the  inscription  defaux  the  plaintiff  had  denied 
his  own  signature,  which  was  the  subject-matter 
of  the  inscription.  On  proof  of  these  allega- 
tions— Held,  that  defendant  was  not  responsi- 
ble and  action  dism  issed .  Bourdeaux  v .  DupuiSf 
7  L.  C.  J.  34  S.  C.  1862. 

23.  Partnership.— l^tvidence  that  the  firm  or 
partnership  was  **  A,  B  &  C,"  did  not  prove 
that  the  co-partnership  consisted  of  three  or 
more  persons.  Chenic  et  aZ.  v.  GervcdSf  2  Rev. 
de  Ug.  334,  K.  B.  1820. 

24.  Public  OMcer. — An  action  does  not  lie 
against  the  road  inspector  by  the  clerk  of  the 
peace  for  the  recovery  of  fees  due  to  him  for  ser- 
vices performed  by  order  of  the  Court  of  Quarter 
Sessions.  Landry  v.  Baillarg6,  2  Rev.  de  L^g. 
470,  K.  B.  1819,  &  Perrauli  v.  BaiUarg^,  1 
Rev.  de  Ug.  347,  1814. 

25.  An  action  for  a  vote  de  fait  cannot  be 
maintained  against  an  officer  who  executes  a 
writ  issued  upon  a  judgment  rendered  by  an 
inferior  court  in  a  matter  over  which  such 
court  had  jurisdiction.  Goudie  v.  Langlois,  2 
Rev.  de  Leg.  670,  K.  B.  1819. 

26.  No  action  will  lie  against  a  8(ms  voyer  for 
an  act  done  in  obedience  to  a  proc^-verbal  of 
a  grand  voyer  duly  homologated.  Moysan  v. 
Gaiumuy  1  Rev.  de  L^g.  350,  K.  B.,  &  Dogene  v. 
AncHl,  1  Rev.  de  Leg.  377,  K.  B.  1820. 

27.  An  action  will  lie  to  recover  exorbitant 
fees  paid  to  custom  house  officials,  and  in  the 
name  of  the  owner  of  a  vessel  although  paid  by 
the  master.  Price  v.  Perceval^  Stuar?s  Reports 
189,  K.  B.  1825. 

28.  An  attachment  will  lie  against  two  per- 
sons apw>inted  by  commission  from  the  crown 
to  the  office  of  sheriff'  for  the  non-payment  of 
moneys  levied  by  one  of  them,  although  the  other 
may  not  have  assumed  the  duties  of  the  office, 
or  acted  in  any  manner  under  their  commission. 
Black  V.  Neloton  &  Budden,  Stuart's  Reports 
298,  K.  B.  1828,  ^ 

29.  Shareholder  in  Joint  Stock  Company.— In 
an  action  against  a  shareholder  for  the  amount 
of  his  unpaid  shares  in  a  joint  stock  company — 
Held,  on  proof  that  the  officers  and  executors  of 
the  company  ;had  resigned  and  had  not  been 
replaced,  that,  notwithstanding  Q.  31  Vic.  cap. 
25,  sec.  20,  the  court  would  oraer  the  company 
to  proceed  to  the  election  of  new  officers  or  of  a 
curator  according  to  371  C.  C,  and  produce 
acie  thereof,  before  proceeding  with  the  case  in 
question.— Costs  reserved.  La  Compagnie  d* In- 
struments Agricoles  v.  Hubert,  2  Q.  L.  R.  182, 
C.  C.  1875. 

30.  Supposed  widow, — A  woman  was  sued  as 
a  widow  upon  an  obligation.  In  the  deed  she 
declared  herself  to  b«  a  widow,  but  when 
sued  she  came  into  court  and  said  that  her 
husband  was  not  dead.  Another  feature  in 
the  case  was  an  intervention  by  the  husband. 
The  Court  was  of  opinion  that  the  evidence 
to  show  that  the  husband  was  living  was  not 
conclusive,  and  he  was,  therefore,  ordered  to 
come  into  court  for  the  serment  suppUtoire.  If 
he  came  into  court  and  said  he  was  not  dead, 
but  living,  the  case  must  be  dismissed.  The 
husband  appeared  befbre  the  court  in  person. 


whereupon  plaintiff's  action  was  dismissed  as 
against  the  wife,  and  judgment  went  only  against 
the  i  ntervening  party .  Shannon  eial.v,  Wilson 
e<aZ.,3C.L.  J.120,  S.  C.  1867. 

31.  Wife  separate  as  to  property . — In  an  ac- 
tion against  a  married  woman,  in  which  it  was 
alleged  that  she  was  separate  as  to  property 
from  her  husband — Heldy  that  the  plaintiff  was 
bound  to  prove  such  allegation,  either  by  pro- 
duction of  a  marriage  contract  or  by  judicial 
sentence.  Wheeler  et  al,  y.  Burkett  et  al.,  4 
L.  C.J.  309,  S.  C.  1860. 

32.  Women. — Where  action  was  brought  on  a 
promissory  note,  the  defendant  being  described 
as  ti.Mle  majeure  et  usante  de  ses  droits,  and  she 
pleaded  that  she  was  a  minor  and  not  a  mar- 
chande  publique,  nor  had  she  any  quality  that 
would  justify  a  suit  being  brought  against  her — 
Held,  that  the  action  must  be  dismissed.  Feron 
V.  Donnelly,  14  L.  C.  R.  50,  S.  C.  1863. 

m.  Amendment  op,«c€ PLEADING,  WRITS. 

33.  The  plaintiffs  brought  action  as  the  "  Cor- 
poration or  the  Parish  of  St.  Jerusalem,  repre- 
sented by  the  Municipal  Council  of  the  Parish 
of  St.  Jerusalem  " — Held,  on  motion  of  the 
plaintiff  to  amend  by  striking  out  the  latter  part 
of  the  description,  that  there  would  then  be  no 
plaintiff  before  the  court,  and  that, consequent- 
ly, such  an. amendment  could  not  be  made.  The 
Corporation  of  the  Parish  of  St.  Jerusalem  v. 
Gunn,  3  L.  C.  J.  234,  S.  C.  1869,  19  &  53 
C.  C.P. 

IV.  Appealable,  see  APPEAL, 

34.  Where  motion  was  made  to  reject  an  ap- 
peal from  a  judgment  under  the  Lessor  and 
Lessee  Act,  where  the  total  value  of  the  rent 
for  the  term  of  the  lease  was  only  $50,  on  the 

f  round  that  there  was  no  appeal  to  the  Queen's 
tench  from  judgments  uncter  the  Lessor  and 
Lessee  Act,  and  as  the  action  was  for  a  sum  less 
than  twenty-five  dollars,  it  did  not  fall  within 
the  description  of  any  other  case  susceptible  of 
appeal— ^e^,  that  the  defendant  having  plead- 
ed an  agreement  on  the  part  of  the  plamtiff  to 
sell  the  property  to  him,  the  defendant,  upon 
being  paid  ^400  or  thereabouts,  the  action  was 
appealable  and  the  motion  must  be  dismissed. 
Gould  &  Sweet,  4  L.  C.  J.  18,  Q.  B.  1859 ;  1142, 
sec.  .3,  C.  C.  P. 

35.  An  action  in  declaration  of  a  hypothec, 
being  of  the  nature  of  a  real  action,  is  appealable, 
and  the  evidence  must  be  taken  in  writingon  the 
demand  of  any  of  the  parties  in  the  suit.  Dupont 
et  ah  &  Grange,  10  L.  C.  J.  76,  A  16  L.  C.  R. 
146,  4&  1  L.  C.  L.  J.  52,  Q.  B.  1865,  and  see 
also  11  L.  C.  R.  282,  13  L.  C.  R.  499,  A  4 
L.  C.  J.  18. 

36.  An  intervention  which  tends  to  deprive 
one  of  the  parties  of  the  ownership  and  posses- 
sion of  a  property  rented  by  him,  renders  the 
whole  case  appealable.  Kingsl^  etux.Y,  Nixon 
d:  Sutherland,  15  L.  C.J.  271,  S.  C.  1871 ;  1142, 
C.C.  P. 

37.  An  action  for  $9.33  arrears  of  c^n^  et  rente 
cannot  be  considered  an  appealable  action,  and 
a  motion  to  treat  it  as  a  non-appealable  action 
must  be  granted  with  costs.  DeBellefeuille  et 
al.  V.  Mackay,  3  R.  L.  33,  C.  C.  1871, 1142,  sees. 
2&3,  C.  C.P.,4&1792,C.C. 
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38.  A  hypothecary  action  for  an  amount  less 
lan  Ijw.  accompaniea  py  conclusiqna^to  thp, 
fgect  that  defendant  be  condemned  1o"j)ay  the 


S.C.15L.C.  J.  269. 


V.  AssricrsiT. 


reversing 


39.  If  there  be  a  special  agreement  an  action 
i>i^idiiatm  (usunmsit  will  not  lie.  Hithcock  v. 
GToni,  2  Rev.  de  Leg.  80,  K.  B.  1817,  &  Fielders 
Y.Blaeksiane.    lb.  1818. 

40.  The  194th  article  of  the  Customs  enables 
a  proprietor  to  compel  his  neighbor  to  build  a 
miiojen  wall  between  Jthem.  Therefore,  where 
The  plaintiff  brought  his  action  in  assumpsit  for 
rnoney  laid  out  and  expended— flcW,  that  he  was 
fMiitled  to  recover.  Latouche  v.  LcUouche.  1 
R^v.  de  Leg.  363,  K.  B.  1821,  &  505  C  C. 

41.  Where  action  in  assumpsit  was  brought 
\  y  the  endorsees  of  a  note  agamst  the  endorser 
!;rasumles8  than  that  made  pavable  by  the 
r  i^,  the  action  was  dismissed.  Mclbeod  v,  ifedk, 
.>'.uan'B  Reports  456,  K.  B.  1831. 

42.  Where  action  in  assumpsit  was  brought 
ajaiDst  the  defendant,  a  contractor,  for  money 
aivaoced  to  him  for  the  building  of  a  house 
which  he  had  failed  to  build— &W,  on  the 
argument  of  the  defendant,  that  his  liability  was 
u  build  the  house  and  not  to  repay  the  money, 
a  thing  which  he  had  never  promised  to  do,  and 
therefore  that  the  action  in  assumpsit  did  not 
*ic.  Ingluan  v.  Kirkpatrick,  3  L.  C,  J.  282, 
S.C.1856. 

43.  In  an  action  in  assumpsit  "  for  work  and 
jaijOT  done,"  where  the  defendant  pleaded  and 
I-roved  that  the  work  was  done  under  special 
^^riaen  agreement,  the  action  was  dismissed. 
.VcCtanw  v.  McOosku  ei  al,,  1  L.  C.  J.  193, 
b.  C.  1867. 

44.  A  party  has  no  right  of  action  in  assump- 
sit against  his  former  partner  for  debts  alleged 
1'-'  be  due,  or  money  taken  out  of  the  partnership 
lands,  where  the  partnership  has  been  dissolved, 
the  proper  remedy  being  by  an  action  pro  socio. 
Timber  v.  Pilan,  4  L.  C.  J.  37,  S.  C.  1859. 

45.  Bat  where  a  settlement  has  been  made 
arid  a  balance  struck  between  partners — Held, 
tt»at  an  action  in  assumpsit  would  lie  for  the 
•alance.  Bobinsan  v.  Beiffensiein,  2  Rev.  de 
l^'Z.  76,  &  Delagrave  v.  Hanna,  1  Rev.  d«  Leg. 
MK.B.18187  ^ 

46.  But  in  a  later  case  in  which  the  parties 
having  been  formerly  in  partnership  made  a 
j'tatement  of  their  partnership  account,  by 
^'hich  the  defendant  acknowleoged  himself  to 
f'e  indebted  to  the  plaintiff  in  the  sum  of  f  232, 
aod  the  plaintiff  brought  action  in  assumpsit 
tyr  the  anjount— ^cW,  that  the  proper  remedy 
'^'^as  by  action  pro  socio,  and  the  action  was  dis- 
rtifsed.  Mca-caux  v.  iform,  3  R.  L.  441,  S.  C.  R. 
l^'l;1898,C.  C. 

.  47.  Where  a  promissory  note  for  $25  was 
tbrown  out  for  want  of  stamps,  and  the  plaintiff 
atttrwaids  brought  action  in  assumpsit  for  the 
amount  for  which  the  note  was  given— Held, 
'hat  there  was  no  novation  of  the  debt,  and 
plaintiff  was  entitled  to  recover.  Richard  v, 
-«««o^,3R.L.  7,  C.  C.  1871. 


VI.    By. 


48.  Agent — ^A  special  undertaking  to  pay  a 
note  of  hand  (negotiable  but  not  endorsed)  to 
the  agent  of  the  payee,  in  consideration  of  his 
forbearance  for  a  time,  was  sufficient  to  enable 
the  agent  to  support  an  action  ex  contractu  in 
his  own  name  for  the  amount  of  the  note. 
Ayltoin  v.  Oruttenden,  2  Rev.  de  L4g.  125,  K.  B. 
1820. 

49.  Alleged  *€!>*.— Where  one  claims  to  be 
heir  of  an  estate,  he  cannot  at  the  same  time 
bring  action  as  creditor  of  such  estate.  Fraser 
v.  Abbott  ei  aL,  6  R,  L.  234,  S.  C.  1873. 

60.  Dg/gg^^.—Jn  default  ffaaes  the  affidavit  for 
judgment  is   equivalentto  the  deposition  ot  a" 
gjuigss^in  open  court,  fiHTifTlIe  aiTvQcate's  fees  in 
such  cases  are  the  same  as  iTjudgmenT  weM 

!.    IT  Am 


rerKJerftTon  gagt^  d*^p^"!ti'^"- 


Amour  et  al.v 

"Bourdon,  17  L.  C.  J.  85,  C.  C.  1873,  &  91  C.  C. 

51.  Employee. — Where  a  merchant's  clerk, 
who  had  been  engaged  by  the  year,  had  been 
dismissed  without  sufficient  cause — Held,  that 
he  could  bring  an  action  for  wages  accrued 
under  his  engagement  during  the  time  he  re- 
mained out  of  employment  without  praying  as 
in  an  action  for  damages.  Ouellei  v.  Fournier, 
6L.  C.  J.  118,  S.  C.  18t>2. 

52.  Father  of  minor. — A  father  cannot  bring 
action  at  once  in  his  own  name  and  as  natural 
tutor  to  his  minor  child,  and  an  action  so 
brought  will  be  dismissed.  Petit  v.  Bechette,  2 
L.  C.R.  367,C.C.  1852. 

^Z.  Foreign  Corporation. — A  corporation  duly 
constituted  in  a  foreign  country  may  proceed 
for  the  recovery  of  its  debts  in  Lower  Uanada. 
Larocque  &  The  Franklin  County  Bank,  8  L. 
C.  R.  328,  Q.  B.  1858. 

54.  Heirs. — The  children  who  are  proprietors 
of  an  estate  upon  which  the  dower  of  their 
mother  is  charged  cannot  maintain  an  action  to 
recover  possession  of  the  estate  from  a  tiers 
detenteur  who  holds  under  title  derived  from 
her,  so  long  as  she  survives.  Lemieux  v.  Dionne, 
1  Rev.  de  Leg.  348,  K.  B.  1817. 

55.  But  an  heir  at  law  can  maintain  an  action 
of  account  against  the  ^executor  of  the  will  of 
his  ancestor.  McLean  v.  McCord,  1  Rev.  de  Leg. 
344,  K.  B.  1820. 

56.  An  action  in  revendication  cannot  be 
maintained  by  the  presumptive  heir  of  the  estate 
and  succession  of  an  absentee  if  he  be  curator  to 
the  estate  of  such  absentee,  or  entitled  to  the 
possession  thereof  by  virtue  of  an  envoie  de 
possession  or  the  death  of  the  absentee.  Oauvin 
V.  Caron,  2  Rev.  de  Ug.  277,  K.  B.  1819. 

57.  In  an  action  by  the  heirs  of  a  wife,  common 
as  to  property  against  their  father  praying  to  be 
declared  propi*ietors  of  one  half  of  a  farm  belong- 
ing to  the  community,  it  is  necessary  to  specity 
which  half,  if  a  partition  have  taken  place  and, 
if  not,  to  pray  for  a  partition  by  the  declaration. 
Lalonde  ei  aL  v.  Lalonde,  5  L.  C.  R.  97,  8.  C. 
1854. 

58.  Legatee. — An  universal  legatee  who  is 
also  executor  can  maintain  an  action  as  legatee 
for  a  debt  due  to  the  testator  by  a  third  person 
without  proving  a  deliverance  de  legs.*  Duclos  v. 
Dupont,  1  Rev.  de  L^g.  379,  K.  B.  1820. 


•  See  note  to  page  22.— En. 
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jonrjr  under  ft  mritten  agreement  from  the  defen- 
dant on  the  Quebec  and  Richmond  railway,  and 
harine  during  the  progress  of  the  work  been  em- 

Silojea  with  some  other  men  at  extra  work  by  the 
&j,  hrou^t  action  against  the  defendant  and 
produced  tneir  brother  as  a  witness  to  piroye  such 
extra  work ;  but,  upon  objection,  ^e  evidence 
of  the  brother  was  declared  to  be  inadmissible. 
Subsequently  the  defendant  attempted  to  prove 
br  parol  evidence  payment  of  such  extra  work, 
aiMi,  after  objection,  the  evidence  was  allowed  to 
be  taken  c26  bene  esse.  Eventually  the  action 
was  dismissed,  and  the  case  having  been  carried 
U)  appeal — Hddy  to  be  a  commercial  action 
and  the  judgment  of  the  court  below  reversed. 
Fa^ey  et  al.  v.  Jackson  et  al.,  7  L.  C.  R.  27,  Q. 
B.  1857,  &  1233  C.C. 

79.  Action  was  brought  for  the  value  of  fire- 
wood sold  and  delivered  by  the  plaintiff,  neither 
of  the  parties  being  traders— ^e2d,  that  the 
action  was  not  a  commercial  one.  Desbarais  v. 
Jfiirrw,  3  L.  C.  J.  27,  S.  C. 

80.  The  claim  of  a  notary  public  for  his  ser- 
vices^&c.,  is  not  a  commercial  matter,  and,  there- 
fore, the  English  rules  of  evidence  do  not  apply. 
IV««  V.  ArcJumbault,  9  L.  C.  J.  203,  Q.  6. 
1?63. 

XII.  CoircEBNiKO  Moveables. 

81.  Where  an  action  in  revendication  was 
broaebt  to  recover  possession  of  a  violin  which 
had  Been  wrongfully  in  possession  of  the  defen- 
^tsxi—Beldy  that  in  such  an  action  each  party 
had  a  right  to  go  into  the  question  of  property. 
Eerberi  v.  FenneU,  7  L.  C.  J.  302,  A  13  L  C.  R. 
a^,  Q.  B.  1863. 

Xm.  CosvioTio  Ikdebiti.^  8ee  Ek  Rbpeti- 

IION. 


.^2.  No  action  lies  to  recover  back  a  fee  paid 
vj  counsel.  It  is  a  voluntary  donation.  Bergeron 
?.  Pmui,  2  Rev.  de  Les.  205,  K.  B.  1809. 

S3.  Money  voluntarily  paid  in  excess  of  six 
«r  cent  interest  during  the  time  that  the  statute 
6  Vic.  cap.  80  was  in  force  could  not  be  re- 
corered  beck  by  an  action  condicHo  indebiH, 
Jiamu  k  Detnsereau  et  cU.y  10  L.  C.  J.  179,  & 
i  L  C.  L.  J.  35,  Q.  B.,  1865  &  1048  C.  C. 

'^.  But  an  action  condicHo  indebiM  lies  to 
rvcorer  back  money  which  has  been  paid,  but 
lader  protest,  in  satisfaction  of  a  prescribed 
'iebt,  wnen  coercion  has  been  employed  to  ob- 
•iin  the  payment.  The  Corporation  of  Qu^ec 
A  Corow,  10  L.  C.  J.  317,  Q.  B.  1866,  994 
A1W7C.C. 


f 


IV.  CmvLATiyE*  /SeelKcoMPATiBLE  Grounds 

OP. 

So.  A  possessory  and  a  petitory  action  can- 
*'{  be  jdned,  and  if  such  has  l>een  done,  the 
^oe  cannot  be  cured  by  consent  of  the  parties. 
Tr^oMier  A  Dupuis,  P.  R.  24,  K.  B.,  &  1 
BeT.  de  Ug.  351, 1810,  &  15  C.  C.  P. 

^.  The  conclusions  of  two  distinct  actions 
casoot  be  joined  in  one  and  the  same  declara- 
-'^3.  GoffHon  V.  TrembUwy  3  Rev.  de.  L6g.  38, 
K.B.l8l7;15C.C.P. 

^.  But  several  counts  in  a  declaration  for 
^^jCach  foonded  on  promises  which  are  with- 
it.  the  seope  of  one  and  the  same  action,  with 


conclusions  for  £100  only  is  good.     Cas^  v. 
Brown,  3  Rev.  de  L6g.  39,  E.  B. 

88.  If  the  plaintiff  state  in  the  declaratioa 
that  he  is  proprietor  and  possessor  of  a  certain 
lot  of  land,  but  concludes  en  complainie  only^ 
that  is  not  a  cumulation  of  the  petitory  with 
the  possessory.  Bouchette  v.  Tachit  1  Rev.  de 
Uff.  351,  K.B.  1820. 

89.  Where  the  plaintiff  brought  action  at  once 
for  slander  and  for  personal  injury  in  the  shape 
of  violence,  &c.,  and  the  defendant  pleaded  cu- 
mulation of  actions,  the  plea  was  dismissed  as  un- 
founded. PagueUe  v.  Crlobenski,  6  L.  C.  R.  185,, 
Q.  B.1856,&15C.  C.  P. 

90.  In  an  action  of  damages  against  an  indi- 
vidual in  his  private  capacity — Meld,  confirm- 
ing S.  C,  that  acts  committed  by  him  in  such 
capacity  cannot  be  joined  with  oUier  acts  com- 
mitted m  his  capacity  as  a  justice  of  the  peace. 
(TNeill  &  AtwatcTy  9  L.  C.  R.  442,  Q.  B.  1857„ 
4&15C.C.  P. 

91 .  Where  the  executor  of  a  deceased  person 
whose  life  had  been  insured  brought  action  for 
the  amount  of  the  insurance,  but  was  unable  to 
produce  the  policy  owing  to  the  fact  that  it  had 
Deen  transferred  as  security  for  advances  made 
by  a  third  party,  but  by  his  declaration  asked 
that  such  third  party  oe  compelled  to  deliver 
up  the  policy — Held,  that  the  action  contained 

'  two  separate  and  incompatible  issues  which 
could  not  be  joined  in  the  same  action,  and  must 
consequently  be  dismissed.  Conway  &  The 
Britannia  tdfe  Insuraiice  Company  et  aZ.,& 
L.  C.  J.  162,  S.  C.  1864,  &  15  C.  C.  P. 

92.  In  an  action  against  a  school  commis- 
sioner for  having  fraudulently  procured  a  sum 
of  money  from  the  Government  on  a  false  certi- 
ficate— tfeld,  that  such  a  complain!  could  only 
have  reference  to  one  matter  and  an  informa- 
tion had  to  one  offence,  not  to  two  or  m<^e,. 
unless  the  law  under  which  the  one  or  the  ot*  r 
was  made  permit  it.  Pacaud  v.  Boy,  15  L.  C .  R. ' 
205,  C.  C.  1865. 

93.  On  an  attachment s4sf  revendication  of  a 
quantity  of  timber— JJieW,  that  a  party  cannot 
claim  to  be  proprietor  of  su^  timber  and  at  the 
same  time  bring  action  for  the  price  at  which  he 
sold  it.  Gibson  et  cd.  v.  Moffat  Sd  Young,  2 
L.  C.  L.  J.  66,  Q.  B.  1866,  &  16  C.  C.  P. 

94.  A  demand  in  reprise  dHnsiance  on  the  pro- 
,ceeding  in  execution  of  the  judgment  against  the 

representative  of  the  party  condemned,  and  a 
demand  that  the  judgment  be  declared  executory 
against  them,  are  a  necessary  consequence  the 
one  of  the  other,  and  are  not  incompatible  or 
contradictory,  but  tend  only  to  the  same  con- 
demnation. D^Estimauoilte  v.  Tousignant,  \ 
Q.  L.  R.  52,  S.  C.  1874. 

95.  But  a  demand  in  declaration  of  a  judgment 
executory  against  the  representatives  of  a  uni> 
versal  usufructuary  legatee,  rendered  against 
him  and  the  universal  legatees  enpropriiti,  con- 
demning them  to  pay  to  a  particular  legatee  the 
capital  and  interest  of  his  legacy,  and  a  demand 
against  the  representatives  of  the^aid  usufruc- 
tuary of  the  payment  of  the  entire  capital  and 
interest  of  said  fegacy,  founded  on  the  allegation 
that  the  revenue  and  value  of  the  usufruct  ex- 
ceeded the  amount  in  capital  and  interest  of  his 
legacy,  are  distinct  ana  sejyarate  demands  to 
which  the  same  en(iuete  will  not  apply,  and 
which  are  otherwise  incompatible.    lb. 
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114.  UnleBS  the  boundaries  be  established 
the  court  cannot  decide  the  rights  of  the  parties 
JD  a  petitorv  action,  and  unless  such  bornage  be 
demanded  it  cannot  be  ordered.  Foumier  v. 
LiKoUy  15  L.  0.  J.  270,  S.  C.  R.  1870  j  604  C.  C. 
i942C.C.  P. 

115.  Where  no  boundary  line  exists  between 
the  property  of  two  parties,  an  action  en  bor- 
nage should  be  brought  by  him  whose  property 
is  encroached  upon,  and  not  a  petitory  action. 
Graham  r.  Kempleuy  16  L.  C.  J.  56,  S.  C.  R. 
1*<71;  604C.C.  &941  C  C.  P. 

116.  Where  it  was  proved  that  a  division 
;>nce  had  existed  for  upwards  of  thirty  years 
Krtween  the  properties  to  be  homSea,  and  one  of 
the  parties  had  enjoyed  his  possession /rancAc- 
nad,  pybHquemeni,  and  sans  inquUtation  for 
that  period,  ne  had  a  right  to  demand  that  the 
LouDdary  be  drawn  according  to  that  line. 
PiUtaiaudey.  Chcaron,  17  L.  C.  J.  186,  S.  C. 
hi3:2242C.C. 

117.  Where  the  plaintiff  brought  action  en 
h.ynag€  inptead  of  a  petitorjr  action,  and  the 
sotion  was  maintained— fieW,  in  appeal,  that,  as 
liie  question  had  not  been  raised  by  the  plead- 
iigs,  and  as  the  judgment  had  settled  correctly 
the  rights  of  the  parties,  it  would  not  be  dis- 
turbed. Atkins(m  ettU.  &  Ball  et  twp.,  19  L.  C.  J . 
i'^2,Q.B.  1874;   17  CO.  P. 

118.  Where  the  defendant  prays  for  the  dis- 
Hiijtsal  of  the  action  on  offering  to  re-establish 
i-rf  old  boundaries  he  will  be  condemned  in 
cMs.    TMbcMU  &  LcEoalUey  6  L.  C.  80,  S.  C. 

:*:4. 

XXI.  Ex  CoMPLAiNTB,  see  Possessory. 

119.  An  action  en  complodnte  cannot  be  sup- 
yjriid  a^inst  a  fabrique  for  the  disturbance  of 
a  parishioner  in  the  possession  of  his  pew. 
W^xkr  V.  La  Fabrique  de  QiUbec,  2  Rev.  de 
L^g.  277,  K.B.  1820. 

120.  No  individual  can  maintain  an  action 
*i  eifOtplainU  for  a  vote  de  fait  committed  by 
:je  opening  of  a  drain  in  a  public  street. 
it'MtcdOe  v.  Campbell,  I  Rev.  de  Leg.  360, 
K.  B.  1821. 

121.  In  order  to  maintain  an  action  en  com- 
}4ainU  for  a  voie  de  faii  on  a  fishery  on  the 
laoks  of  the  St.  Lawrence  it  is  necessary  to 
iT'^e  possession  by  title  arising  from  the 
IrcrWD.  Morin  v.  £efebvre,  1  Rev.  de  Leg.  364, 
K.  B. 1816. 

122.  ComplainU  cannot  be  maintained  by 
*i^  parishioner  against  another  for  disturbance 
iTtntering  his  pew.  Auger  v.  GinqraSy  1  Rev. 
if  Leg.  377,  K.B.  1819. 

123.  Li  order  to  bring  an  action  en  complainte 
tie  plaintiff  should  have  had  actual  possession 
««.'  tiie  property  for  a  year  and  a  day  prior  to 
i'jx  ioiititution  of  the  action.  Morin  File  v. 
Pal^ioe,  I  L.  C.  L.  J.  96,  S.  C.  R.  1866,  &  2 
L  C,  L.  J.  Ill,  Q.  B.,  &  946  C.  C.  P. 

124.  Helds  reversing  S.  C.  R.,  that  the  pos- 
^•ion  of  a  year  and  a  day  must  immediately 
(fpceie  the  trouble  complained  of,  and  must 
^  be  oontiniious  and  decided.  CfuillemeUe  v. 
LarochOe,!  L.  G.  L.  J.  Ill,  Q.  B.  1866.  And 
^£tf,  also,  that  carrying  away  wood  already  cut 
*^  ikot  a  trouble  de  faii  sufficient  to  iound 
^liaa  tn  eoBiplainU.    lb. 


XXIV.  En  Deliverance  de  Legs. 

126.  A  legacy  vests  in  the  heir  at  law,  and 
must  be  divested  by  the  action  en  diUvirance  de 
legs,  or  by  his  own  voluntary  deliverance. 
dampbell  v.  Shepherd,  1  Rev.  de  Leg.  378,  K.  B. 
18l9.» 

126.  When  the  testator  by  his  will  disposes  of 
the  whole  of  his  estate  and  possession  and  leaves 
legacies  to  his  heirs,  it  is  not  necessary  for  them 
to  renounce  his  succession,  and  their  action 
en  ddiv^rance  may  be  brought  a^inst  the 
executor  of  the  will,  whose  duty  it  is,  if  there  be 
other  heirs,  t^  call  them  into  the  suit.  Oesserou 
V.  Canac,  1  Rev.  de  Leg.  379,  K.  B.  1816;  891 
C.  C. 

XXV.  En  DfjNONCIATlON  DE  NOUVEL  (EUVRE. 

127.  Action  was  brought  asking  damages 
and  the  destruction  of  a  wharf  which  tne 
defendant  had  erected  on  the  opposite  side  of  a 
navigable  river,  thereby  altering  the  course  of 
the  river  and  injuring  the  plaintiff— -fiTcW,  con- 
firming the  judgments  of  the  Queen's  Bench 
and  Superior  Court,  that  such  an  action  would 
not  lie,  inasmuch  as  it  could  only  be  brought  by 
a  party  claiming  protection  against  a  work  com- 
menced and  by  which,  if  completed,  he  will 
suffer  injurv.  Brown  &  Gugy,  14  L.  C.  R.  213, 
P.  C,  &  U'L.  C.  R.  401,  Q.  B.  1864. 

XXVI.  En  Destitution  de  Tutelle. 

128.  In  an  action  en  destitution  de  tutelle  by  a 
person  who  was  in  no  way  related  to  the  minor 
— Heldj  that  a  stranger  was  not  competent  to 
bring  such  action .  CrMeara  Exp .  &  McCleveriy, 
1  L.  C.  J.  195,  S.  C.  1867  ;  286  C.  C. 

XXVII.  En  Exhibition  db  Titre. 

129.  In  an  action  en  exhibition  de  titre  in  1867 
by  the  seigniors  of  the  seigniory  of  Mille  Isle — 
Held,  that  such  action  was  abolished  by  the 
statute  abolishing  lods  et  ventes,  18  Vic.  cap.  103. 
Dumont  et  al.  v.  Chaurette,  1  L.  G.  J.  186,  S.  C. 
1867. 

XXIX.  En  Garantie.  Costs  in,«c6  COSTS. 

130.  No  action  en  garantie  lies  against  the 
sheriff  or  against  the  defendant  in  consequence 
of  a  judicial  sale.  Frees  v.  MartmeauetaL,  3 
Rev.  de  Leg.  476,  K.  B.  1809  ;  708  C.  C.  P. 

131.  A  garant  formel  or  simple  must  be 
called  into  the  cause  by  writ.  Gauthier  v. 
Tremblay,  1  Rev.  de  Leg.  379,  K.  B.  1811. 

132.  A  purchaser  who  has  been  compelled  to 
pay  to  a  third  party  to  the  discharge  of  his 
vendor  may  be  summoned  en  aarantie  in  an 
action  against  his  vendor  for  the  payment  of 
the  claim.  Darche  v.  Gauthier  et  al.ylh.C.  J. 
291,  Q.  B.  1867,  reversing  S.  C.  1  L.  C.  J.  42, 
1866. 

133.  The  defendants  were  sued  as  contractors 
and  manufacturers  carrying  on  business  with 
divers  persons  unknown  to  the  plaintiffs  in 
copartnership  under  the  style  and  firm  of 
"  The  Montreal  Railroad  Car  Company,"  and 

*  By  819  C.  C.  the  action  en  deliviranee  de  Ufft,  ifl 
abolished.— Ed. 
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in  such  case.    Lyman  el  id.  it  Peek,  6  L.  C.  J 
2U,  Q.  B.  1862. 

140.  In    an    action    against  a  registrar   for 
damages  occasioned  by  the  neglectof  the  defen- 
dant to  register  a  mortgage— JtH,  genersllv, 
without  reversing  the  decision  of  the  court  bt' 
low,  which  maintained  the  action,  that  the  pro-      [ 
ceeding  should  have  been  one  en  garaatie  an\j,     . 
the   registrar    being  the  garant  of  the  partv      i 
sustaining  the  loss.    ItonHxaoiberl   &  TMot,     ' 
10  h.  C.  B.  269,  Q.  B.  1860. 

141.  The  defendant  in  an  hypothecs^  actJoa 
brought  an  action  en  garanlie  against  loui  out 
of  sis  of  his  vendors,  co-proprietors  liable  nndfr 
their  deed  of  sale  to  a  warranty  against  the 
claim  of  the  principal  plaintiff.  The  action  en 
garantU  was  discontinued  as  to  one  ot  the  de- 
fendants en  garanHe — Held,  that  under  tbf: 
deed  of  sale  each  co-vendor  sold  only  hie 
share  in  the  succession  ol  the  common  ancestor, 
and  was  only  liable  to  the  extent  of  such  share 
in  the  action  engarantie;  the  obligation  of  gna- 
rantee  being  divisible  ^o  ad  (2[inina<tonem,aDd 
the  three  defendants  en  garanHe  were  condemti- 
ed  to  indemnily  the  plaintiff  en  garantie  to  tbe 
extent  of  one  half  of  the  hvpotheoary  debt,  be. 
ing  one-sixteenth  for  each  aefendant,  with  coeM 
of  the  principal  demand  and  costs  of  the  de- 
mand en  gorantU  onlv  up  to  the  fiUng  of  tbe 
plea,  inasmuch  as  the  defendants  offered  by  their 

E leas  to  allow  judgment  to  eo  against  them  for 
alf  of  the  sum  mentioned  in  the  principal 
action.  MeCarth/  et  al.  v.  Sin^al  A  Stji^al 
v.Bonneauetal,  U  L.  C.R.  41,8.  C.  1860. 

142.  In  an  action  by  a  sub-tenant  for  damages 
by  reason  of  tbe  place  not  being  wind  and  water 
tight— ^eW,  that  an  action  en  garantie  would 
lie  against  the  principal  lesBor  by  the  l«naiit, 
although  the  lease  between  them  contained  a 
clause  that  the  tenant  should  not  sublet  with- 
out the  consent  of  the  lessor,  and  the  tenant 
notwiths  land  ing  had  sublet  without  such  con- 
sent, but  the  lessor  afterwards  receiveil  from 
him  the  extra  premium  of  insurance  caused  by 
such  subletting,  the  snb-lenant  being  a  tavern 
keeper,  Theberge  v,  Huntet  al.,  II  L.  C.  II. 
179,  C.C.  18G1. 

143.  A  municipality  has  no  right  of  action  m 
garantie  against  \ih  councillors  on  account  vf 
malversation,  malice  or  bad  faith,  but  only  an 
action  of  indemnity.  Leelerc  v.  The  Cor^oralii-n 
of  the  Parish  of  St.  Joachim  &  Valou  et  al-, 
7L.  C.J.  83,3.  C,i  I99M.C. 

144.  A  registrar  gave  a  certificate  of  registra- 
tion in  his  office  of  an  obligation  U>  the  effect 
that  three  lota  in  another  registration  district 
were  hypothecaled  for  fhe  amount  of  the  obliga- 
tion, omitting  to  state  that  certain  lota  within 
his  own  distnnt  were  also  hypothecated  for  the 
same  debt,  and  the  purchaser  was  sued  for  the 
amount  of  such  hypothec — Held,  that  he  hal 
an  action  en  garanHe  against  the  registrar  to 
hold  him  harmless  by  reason  thereof,  and  to 
recover  costs  as  well  of  the  hypothecary  action 
as  of  the  action  en  garantie.  Dorion  v.  Robtrt- 
fon  et  al.  &  Soberlion  et  al.  v.  Ryland,  16  L.  C. 
R.  459,  S.C.  1866. 

145.  To  an  action  by  the  transferee  of  a 
lease  arising  oat  of  a  violation  of  the  lease  I'y 
the  lessee,  the  exception  of  guarantee  can  be 
opposed  by  the  defendant,  and  as  the  tranafer 
was  stipulated  to  be  without  any  guarantee,  tlie 
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iraDeferee  was  bound  in  law  in  the  same  way  as 
his  aukwri  were  bound.  Owler  &  Moreaa,  2 
LC.  L.J.84,Q.  B.  1866. 

146.  An  assignee  to  an  insolvent  estate  can- 
not be  sued  en  aarcmiie  in  respect  of  a  matter  for 
which  the  insolvent  was  liable  to  guarantee  the 
plMiatiff  engarantie.  Hutchins  ei  al,  v.  Cohen  & 
Coken,  16  L.  C  J.  235,  S.  C.  1871. 

'-  147.  Under  the  Municipal  Code  of  the  Pro- 
TiQce  of  Quebec  a  corporation  that  is  sued  for 
daoiases  occasioned  by  the  bad  state  of  Uie 
U  has  a  right  to  call  in  the  nrnnrietftr  whose 
i3c 


pr^^party  h^uywis  the  part  Of  tne  road  m  question 
as  guaranty  (jfaupUie  v.  The  Corpomtt&n  of 
WmefOtlStp  of  Chester kRatUt  3  R.  L.  3,  C.  C. 
\ri\\%Uet9eq.Vi.  G. 

14{).  A  signature  to  a  note  having  been  ob- 
UiD^j  firafm  an  old  woman  by  threats  that,  if  she 
did  not  sign  it,  her  son  would  be  arrested  for 
?teftliD|(  money — Hdd^  that  an  action  en  garan" 
tie  would  lie  against  the  person  who  issued  the 
threats  to  protect  the  sienor  from  a  judgment 
obtained  by  an  innocent  oona /Sci^  third  holder. 
MaefarUme  k  Dewey,  15  L.  C.  J.  85,  Q.  B.  1871. 

149,  Action  of  damages  was  brought  for  the 
COD -performance  of  a  contract  for  the  sale  of 
^*  certain  spars  and  timber,  to  be  delivered  free 
of  chaige  to-morrow,  or  as  soon  as  they  can  be 
pA  out  of  the  hands  of  the  guardian,  but  the 
porcbasera  not  bound  to  take  them  if  not  deli- 
rered  in  one  week,  unless  they  like.^'  No  deli- 
verr  having  been  made  within  the  time  specified, 
\tv  reason  of  the  guardian  in  possession  of  the 
spars  and  timber  msistin^  on  retaining  it  in  con- 
9«qaenGe  of  a  writ  of  saisie  arrdt  issued  in  an 
action  against  the  ostensible  owner  of  the  spars 
and  timber,  whose  marks  they  bore,  havins  been 
««rved  on  him,  notwithstandmg  it  was  relieved 
br  dabfiequent  proceedings  ana  might  have  le- 
gally been  given  up — Held,  that  an  action  en 
^arantity  founded  on  the  former  right  of  action 
^nst  the  guardian  as  garant,  by  the  original 
ciintractors  for  damages  for  wrongful  detention 
cfthe  spars  and  timber,  could  not,  under  the  cir- 
c:im$tance8,  be  sustained,  and  the  judgment 
airarding  damages  in  such  action  must  be 
reversed.  Maclaren  &  Murphy ^  9  M.  P.  C.R. 
LP.  C.  1872, 

150.  Where  the  Bank  of  Montreal  had  through 
iU  manager  accepted  cheques  drawn  on  it  by  the 
CltT  Bank,  and  the  G  itv  Bank  had  deposited  them 
iTitke  Banque  Nationale,  receiving  consideration 
thtrrelbr,  and  the  cheques  on  presentation  were 
ranged  and  protested— ^e^,  that  the  Bank  of 
Montreal  couid  not  repudiate  its  acceptance  thus 
Ei*ie,  and  was  bound  to  warrant  ana  protect  the 
City  Bank  from  all  loss  thereunder.  La  Banque 
Sv^enale  k  The  City  Bank  k  The  Bank  of 
^kntixd,  17  L.  C.  J.  197,  S.  C.  B.  1873  ?  1727 

(C.C. 
151.  Where  the  endorser  of  a  promissory  note 
«tt  sued  for  an  amount  due  under  it— Held, 
tkthewas  entitled  to  a  dilatory  exception  to 
oaUe  him  to  call  in  the  maker  of  the  note  in 
naiantee.     Beaubien  k  Demers  et  al,,  5  R.  L. 
244,  C.  C.  1874. 
*    Ui.  The  publisher  of  a  public  journal  who  is 
fioed  for  a  libellous  correspondence  published 
t^reia  has  no  action  en  aaranHe  against  the 
vnter  of  such  correspondence.    Armstrong  k 
Btrm  d  02.,  5  R.  L.  217,  S.  C.  1873. 
153.  An  action  en  garantie  will  lie  against  a 


municipal  Corporation  by  the  purchaser  of  land 
sold  for  taxes  when  he  is  troubled  in  his  posses- 
sion by  the  original  owner,  even  after  the  lapse 
of  two  years,  and  even  after  the  land  has  been 
transferred  to  another  who  has  himself  called  in 
the  purchaser.  Wuriele  et  al.  k  The  Corpora- 
tion of  Toumship  of  Orantham,  6  R.  L.  547, 
Q.  B.1874;  1004  M.C. 

154.  The  purchaser  of  land  sold  by  a  corpora- 
tion  for  taxes  has,  even  after  the  lapse  of  two 
years  from  the  time  of  sale,  an  action  en  garan- 
tie against  the  corporation  which  sold,  and  the 
corporation  which  caused  it  to  be  sold,  for  errors 
ana  irregularities  of  their  respective  secretary- 
treasurers.  Bartley  k  Boon  k  Armstrong  k 
The  Corporation  q/  the  County  ofBeauee  et  dl., 
19  L.  C.  J.  10,  k  I  Q.  L.  B.  33,  8.  C,  R.  1874 ; 
1004  M.C. 

XXIX.  En  Lioitation,  see  En  Partaqe. 

155.  Plaintiff  brought  action  in  licitation 
of  an  immovable  property  heldj^or  indioie  by 
the  parties — Held,  that  an  action  en  licitaiian 
always  contained  a  demand  en  fortage,  and  that 
in  such  action  the  parties,  plamtiff  and  defen- 
dant, are  in  the  same  relative  positions,  each 
party  being  at  the  same  time  pmintiff  and  de- 
fendant. Boswell  V.  Uoyd  et  oZ.,  12  L.  C.  R. 
447,  8.  C.  1862. 

156.  And  held,  also,  that  the  cause  of  action 
in  such  case  is  the  joint  ownership  par  im^ii^, 
and  not  the  alleged  mdivisibility  or  tne  property 
itself.    lb. 

XXXI.  En  Partape,  see  En  Lioitati«n. 

157.  In  an  action  en  portage  d'h4rSditd  all  the 
co-heirs  must  be  parties  to  the  suit,  either  as 
plaintiffs  or  defendants.  Laoerdi^e  v.  La/oer* 
dar«,l  Rev. deling. 347, K.B.  1816;  920 C.C. P. 

158.  Although  a  usufructuary  be  in  possession, 
an  action  en  portage  will  lie  for  the  assignment 
of  the  portion  of  each  heir  of  the  property  which 
is  so  possessed.  Poulin  v.  Falardeaia,  1  Rev. 
de  Leg.  505,  K.  B.  1821 ;  690  C.  C. 

XXXII.  En  Pabsation  db  Nouyel  Titre. 

159.  In  an  action  by  the  transferee  of  a  con- 
stituted rent  to  obtain  a  renewal  of  the  title,  the 
plaintiff  not  having  previously  demanded  such 
renewal — Held,  that  he  could  not  obtain  the  con- 
clusions of  his  action,  and  must  pay  costs. 
Gudnard  v.  Quay,  4  L.  C.  B.  27,  C.  C.  1853. 

XXXni.  En  Paternity,  see  8EDUCTI0N. 

160.  The  mother  of  an  illegitimate  child, 
though  not  appointed  tutrix,  has  an  action 
against  the  father  of  the  child  for  its  main- 
tenance. Bilodeau  v.  Trembloy,  3  B.  L.  445, 
8,  C.B.  1871;  240  C.  C. 

161.  But  held,  m  a  later  case,  that  in  such 
action  the  plaintiff  must  join  with  herself  a  tutor 
ad  hoe,  or  be  herself  appointed  tutrix.  Gfiroux 
V.  H^ert,  6  B.  L.  439,  8.  C.  1874. 

XXXIV.  En  Beddition  de  Compte. 

162.  In  an  action  en  reddition  de  compte,  if 
the  defendant  does  not  render  his  account  the 


y  advertisenient,  but  that  servic*  on 
r  was  Biifficient.  Murphy  v,  Kniaiv 
C.  K.  94,  S.  C.  1853. 

he  baa  rendered  an  account  befoKlhi- 
f  the  action,   renew   hia  socoant  m 

conclude  that  his  Baid  account  In; 
Dod  and  valid,  and  that  the  plaintilf 
ned  in  costq.  TrudelU  etal.  y.Soy, 
222,8.  C.  1853. 

in  another  action  to  accoont — Eel^, 
ent  for  Ihe  defendant  to  plead  th&tk 
fledged  himself  bound  to  render  sn 
id  that,  further,  he  bad  rendered  sn 

which  he  acknowledged  to  owe  a 
ance  for  which  he  confeeaed  judg- 
Mn  V.  LuhU,  i  L.  C.  R.  226,  S,  C. 

i,  alao,  that  during  the  peodencf  of 
be  defendant  eould  not  be  ordered  In 
ance  acknowledged  by  bim  to  be  due 

■re,  in  an  action  to  account  brouglt 
itiffaa  curator  to  a  vacant  succession 
defendant  as  being  in  poe«ceaion  of 
the  defendant  pleaded  that  the  de- 
in  one  of  the  United  Stales,  and  thai 
evolved  upon  her  heiri,  there  being 
lUCceBsion  in  this  countrr,  and  thkt 
'was  named  curator  without  notice 
of  a  party  not  a  relative  or  creditor 
.«ed  or  intereBted  in  her  estate,  and 
e  of  parties  n«t  related,  nor  credilori-, 
^d  in  the  estate, and  without  any  nc- 
;»hown  for  such  appointment— £eH, 
fendant  had  no  right  or  interei<l  <o 
quality  of  the  curator  on  auch 
d  that  the  plea  must  therefore  l-e 
Sexlon  V.  Boston,  6  L.  C.  B.  180, 

n  action  to  account  against  the  pe- 
eurer  of  the  School  CommiBsionera 
,  where  the  defendant  pleaded  Ihitl 
dy  rendered  his  account  and  receivfd 
;harge— J?eiii,   that   the   proper  re- 

by  an  action  en  rfjormation  -If 
It  School  Oomntiirioners  of  Ckamljbj 

L.  C.J.  IBS,  S.C.  1857. 
in  another  similar  action — Held,  on 
iefendant  that  he  had  already  ren- 
icount  and  received  his  discharge, 
on  would  not  lie  without  alleeatuin 
he  first  account.  The  School  Com 
f  the  Munieipalify  of  St.  Michel  J, 
.Bastien,iL.C.J.  123,  S.  C.  Itl59. 
)n  to  account  was  brought  against 
ytreaeurer  of  a  municipality,  aU'i 
&1  to  do  so  judgment  was  rendered 
1  to  pay  the  amount  establiehed  ii\ 
due,  with  interest  at  the  rate  6: 
lent,  and  subject  on  his  failure  li 
or  corps.  The  Ci/rporaiion  of  th. 
'.hambUj  V.  I««pre(,  4  L-  C.  J.  12.1 
167  M.C. 

nother  caae  where  the  defendari 
t  he  had  already  accounted  an<. 
lis  pleas  copies  of  two  account 
nve  been  previously  rendered,  aii< 
re  so  joined — feM,  that  the  plainlil 
e  A^baii  de  eomptt  until  the  ia^ui 
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should  be  decided,  and  that  the  cUbats  de  comj)te 
filed  by  the  plain  tiff  would  be  rejected  by  motion 
on  the  part  of  the  defendant  to  that  effect. 
Cummngs  y.  Tavlor,  4  L.  C.  J.  304,  S.  C.  1854. 

184.  And,  hela,  on  a  subsequent  hearing  before 
three  judges  of  the  same  case,  that,  where  an 
agent  has  rendered  account  of  his  administra- 
tion to  his  princinal,  and  such  account  has 
been  duly  receivea  by  the  principal  without 
ftDv  objection  being  made  to  it,  that  an  action  en 
Ttddition  would  not  lie.    lb.  1856. 

Ib5.  An  action  en  reddition  d^  c^ptA 
srtfceptiBTe  oi  trial  by  jur^.     Mann  et  al,  v.  « 
Lamder^  t.  C:  J.  53Ur8.  U.  1861 ;  348  C.  C.  1^ 

186.  Where  action  was  brought  against  one 
of  three  executors  to  an  estate  for  a  specific 
fMm  of  money — Held,  confirming  S.  C,  that  the 
proper  course  was  by  an  action  to  account 
against  all  the  executors,  and  the  action  was 
confiequently  dismissed.  McPhee  v.  Woodbridge, 
11  L.  C.  J.  100,  &  I  L.  C.  L.  J.  86,  Q.  B.  1865 ; 
81SC.C. 

187.  The  defendant  holding  a  power  of 
attorney  had  collected  and  not  paid  over  a 
diriderid  awarded  plaintiff  by  a  court  of  bank- 
ruptcy— Held,  that  the  plaintiff's  recourse  was 
DOt  confined  to  an  action  to  account,  but  that 
they  might  sue  for  the  specific  sum  awarded  by 
•Qch  court.  PkiUip9  et  al.  v.  Joseph^  15  L.  G.J. 
335,  S.  C.  1871,  &  19  L.  C.  J.  162,  Q.  B,  1875. 

XXXVI.  Em  RiiNTioBANDE,  see  Petitort. 

188.  Jadment  en  rHnUgrande  and  of  damages 
nay  be  atked  and  awarded  by  one  and  the 
Mine  action.  OoU  v.  Riome,  1  He  v.  de  Leg.  505, 
E.B.1818. 

189.  In  order  to  bring  an  action  enrHnUgrande 
the  plaintiff  must  have  had  possession  for  a 
Tear  and  a  day,  especially  if  his  possession 
results  from  a  tooie  aefait,  Samson  v.  Bolduc, 
3  Rev.  de  Leg.  361,  E.  B.  1848. 

190.  The  plaintiff  sued  the  defendant  by  action 
91  remUgrmde  to  recover  possession  of  a  lot  of 
U  from  which,  as  he  alleged,^  he  had  been 
^crcibly  ejected  by  the  defendant  and  for 
■iamages — Heldy  that  an  allegation  of  posses- 
•iuD  by  the  plaintiff  was  sufficient  to  maintain 
^'jch  action  without  alleging  an  annual  posses- 
sion. iSHiort  y.  Langleu  et  al.,  1  L.  C.  K.  338, 
S.C.1851. 

191.  In  an  action  en  r&inUgrande  by  the 
|C»mtifi  to  be  reinstated  in  a  piece  of  land  and 
siill  privil^e  acquired  by  him  some  eighteen 
jars  previous  for  the  purpose  of  pre  venting  any 
'^elsefirom  using  the  mill  site,  but  it  was  never 
separated  from  the  land  to  which  it  belonged  at 
*iie  time  of  purchase,  and  the  vendor,  claiming 
pof«eesion,(U8po8ed  of  it  anew  to  the  defendant, 
^^kh  save  nse  to  the  action — Held,  that  a.s 
^e  Una  had  been  marked  off  from  the  other  to 
vhich  it  had  belonged  by  marks  on  trees,  and  as 
it  had  never  passed  out  of  the  possession  of  the 
p  amtiff,  that  the  defendant  must  be  condemned 
Vi  abandon  it,  and  to  pay  nominal  damages  and 

««8.   iabDmv.J?oy*<o»,4L.C.  J.  6.^,  S.C.R. 

i8S4.  \ 

Vfl,  In  an  action  en  r^ni^grande  where 
™tgw  are  demanded,  the  notice  of  one  month 
i^pirtd  by  22  C.  C.  P.  is  not  necessary.  Day  on 


V.  The  Corporation  of  the  Parish  of  St.  Joseph,. 
17  L.  C.  J.  193,  Q.  B.  1873. 

193.  And  held,  also,  that  in  an  action  of  thier 
kind,  where  the  conclusions  contain  all  that  is 
necessary  for  an  action  en  compUdnie,  the  action 
must  be  maintained.    lb. 

XXXVn.  EnRIsmer^. 

194.  An  action  en  r&m6r6  must  be  returned 
into  court  before  the  expiration  of  the  stipulated 
delay,  and  not  merely  served  within  that  time ;: 
and  must  be  accompanied  with  offres  r6elles^ 
Walker  et  vir.  v.  Shepherd,  19  L.  C.  J.  103,. 
SR  1550  C.  C. 

XXXVIII.  En  R^p^tition,  see   Condictio 

Indebiti. 

195.  Where  money  has  been  paid  through 
error  de  droit,  such  as  where  a  party  has 
voluntarily  paid  a  tax  imposed  by  a  oye-law  of 
a  municipal  corporation  which  has  been  since^ 
set  aside,  he  has  a  right  to  an  action  for  the 
recovery  of  the  money  paid.  Leprohon  &  The 
Mayor,  dc.,  of  Montreal,  2  L.  C.  B.  80,  Q.  B.  ;^ 
1047  etseq.,G.C. 

196.  In  an  action  by  a  transferee  to  recover 
back  usurious  interest  under  the  old  kiw — Heldy 
reversing  court  below,  that  notwithstanding  the 
money  had  been  paid  by  only  one  of  the  assi- 
gnors  and  his  wife,  the  assignee  or  transferee 
could  legally  claim  under  an  assignment  from 
the  whole  family,  the  others  having  no  interest 
in  the  transaction .  Kierskotoski  £  Dorion,  14 
L.  C.  J.  29,  P.  C,  2  L.  C.  L.  J.  69,  Q.  B.  1866. 

197.  An  action  en  r&piiition  will  not  lie  to- 
recover  moneys  paid  as  custom  dues  under  the 
appraisement  of  the  collector  of  customs. 
Rooney  v.  Leuns,  14  L.  C.  J.  155,  S.  C.  R.  1870. 

198.  In  an  action  en  r&pitUion  by  a  wife- 
separate  as  to  property  by  marriage  contract,  in 
consequence  of  the  nullity  of  her  certificate,, 
interest  will  not  be  granted,  her  when  the  debtor 
of  the  money  reclaimed  is  in  good  faith.  Brunelle 
et  vir.  y.  Buckley,  3  R.  L.  o95,  S.  C.  R.  1872;: 
1047  &  1051  C.  C. 

199.  Travellers  who  have  paid  to  a  hotel- 
keeper  extravagant  amounts  for  liquor  drunk 
may  have  an  action  for  the  recovery  of  the 
amount.  Lachapelle  v.  Renaud,  6  R.  L.  217> 
Mag.  Ct.  1873  ;  38  Q.  L.  A. 

XXXIX.  En  Rescission. 

200.  An  action  en  restitution  a.nd  en  rescission 
may  be  maintained  in  the  case  of  an  exchange 
of  real  property.  Lqferri^e  v.  Thiba^idcau,  1 
Rev.  de  Leg.  606,  K.  B.  1821. 

201.  Where  the  rescission  of  certain  deeds  set 
up  in  an  opposition  was  demanded — Held,  that 
such  demand  could  not  be  granted  unless  all 
the  parties  to  the  deeds  were  joined  in  the  pro- 
ceeding ;  and  in  such  case  recourse  should  be  had 
to  revocatory  action  or  action  en  rescission. 
Mignier  v.  Mignier  &  Mignier,  2  L.  C.  R.  251,. 
S.  C. 1862. 

202.  An  action ,  to  rescind  a  lease  cannot  be 
brought  by  a  surety  of  a  tenant,  an  absentee,  on 
account  of  the  premises  being  out  of  repair^ 
either  in  his  own  name  or  in  tne  name  or  the 
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211.  In  ^neral  notbiae  Um  than  Trequeni 
danger  to  life  and  limb  will  eupport  ao  actioD 
en  ttparatitm  decorpa;  yetanj  peculiar  ciroum- 
BianceSiSuch  aa  dieparity  ot  age,  or  the  genenl 
conduct  of  the  husDand,  aucb  aa  violence,  ill 
treatment,  contempt,  hatred  or  neglect,  though 
danger  to  life  and  limb  cannot  be  inferred,  is,  in 
an  aggravated  form,  aafficient.  CAoJon  v.  Tra. 
*<»n,lRev.  deLfig.  607,  K.  B.  1820  i  lB6e(wq. 

'  213.  A  general  allegation  of  ill-treatment  will 
not  support  an  action  en  stparatiim  de  eonu,  and 
the  fact«  on  which  the  demand  is  founded 
muat  be  set  forth  especially  as  to  time,  place 
and  circumstance.  Eoalangery.  Wheat,  1  Ecv 
deL6g.608,K.B.  1821. 

213.  A  confirmed   habit  of  intoxication  is  a 
ofn^leot  and  ita  con«e^uencea,  and 

of  xipwatwn  de  corpi. 
Lev.   de  L6g.  508,  K.  B. 
1821. 

214.  Long  absence  of  the  husband  ia  not  a 
cause  of  e^aration  de  corps,  but  is  a  sufficient 
cause  for  a  $^aratitm  de  bie/u.  Graoel  v. 
OiTord,  I  Rev.  de  Leg.  608,  K.  B.  1821. 

215.  Where  in  an  action  by  the  wife  for 
separation  from  bed  and  board  the  plainiiiT 
desisted  from  her  demand  with  regard  to  cti« 
separation  of  person,  but  adhered  to  her  demanJ 
°—  separation    of    property — Held,  that   her 

land  waa  good,  and  sept 
was  ordered.  Dudecoir  v. 
153,  S.  C.  1864. 

216.  In  an  action  en  stparation  de  corps  et  de 
Went  the  proof  bein^  only  sufficient  to  vstablia)! 
mere  incompatibility  of  temper— ffeM,  con- 
firming the  judgment  of  the  court  below,  thai 
the  action  must  be  dismissed.  Turgeon  v. 
Tvrgeon,  1  L.  C.  L,  J.  109,  8.  C.  R.  1865. 

217.  And  where  the  action  waa  for  eeparation 
from  bed  and  board  on  the  ground  of  the 
adultery  of  the  husband  in  the  common  house- 
hold of  himself  and  wife— J7elij,  that  the 
adraiasiona  of  the  husband  made  by  him  to 
third  parties,  or  reaultinz  from  hia  default  lo 
answer  interrogatories  onfaiU  et  articles,  would 
be  considered  by  the  court,  where  the  court  was 
of  opinion  they  did  not  arise  from  collusion 
between  plaintiff'  and  defendant.  Slarke  v. 
Maeaey,  17  L.  C.  J.  242,  S.  C.  1873  ;  186  C.  U. 
4  976  CO.  P. 

XLVI,    Evocation  op. 

218.  Evocation  will  be  allowed  in  an  action 
for  a  life  rent  brought  in  the  Commissioners 
couru  Dalpt  v.  Brodew  et  vx.,  9  L.  C.  B.  Sij. 
S-Ci  1198  C.C.  P. 

XLVII.  For  ALiHESTiBr  Allowamdk. 

219.  Where  in  an  action  for  separation  from 
ed  and  board  an  order  for  alimentary  &l|oxv> 
uce  waa  granted  lo  the  wife  during  the  pen- 

dency  of  the  suit,  and  the  parties  came  toggtheT 

again,    and   again    separated— /feW,   thiit     an 

ition  by  the   wife  for  the  allowance  waa  bad, 

I  th  out  proof  of  cause  for  the  second  separatiun, 

Reid  V.  Bebiraon  k  Robinson,  9  L.  C.  J    103' 

C  1864  i  202  C.C. 
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L.  For  Doweb,  see  DOWER. 

220.  Action  was  brought  ft^ainet  a  third 
holder  of  immoyeable  property  by  children  for 
their  customary  dower — llela,  tnat  the  action 
could  not  be  dismissed  simply  because  the 
plaintiff  had  omitted  to  state  in  their  declaration 
that  in  the  succession  of  their  Either  there  was 
no  property  of  sufficient  yalue  to  satisfy  their 
right  of  dower.'  Lepage  et  al.  y.  Chariier,  11 
L.C.J.29,S.C.1866. 

221.  And  hddj  also,  that  in  order  to  attack 
TOch  declaration  it  was  necessary  to  proceed  by 
peremptory  exception,  and  show  that  the  father 
W  left  in  his  succession  sufficient  property  for 
that  purpose.    lb. 

LI.  F<»  Falss  Imprisonmevt. 

222.  An  action  against  a  justice  of  the  peace 
ibr  fidse  imprisonment  must,  under  14  and  15 
Vic.  cap.  54,.  be  commenced  within  six  months 
after  the  act  comDlained  of,  and  notice  of  such 
aciioa  as  requirea  by  the  second  section  of  the 
statute  is  not  a  commencement  of  the  action. 
LtttoU  y.  Gregaire,  9  L.  G.  R.  255,  S.  C.  1859 ; 
C.  S.  L.  C.  cap.  101,  sees.  1  &  7  ;  22  C.  C.  P. 

223.  There  is  no  action  for  false  imprison- 
ment, under  a  oonyiction  which  is  yalia  on  its 
Uce,  while  such  conyiction  is  in  full  force  and 
Tigor  and  has  not  been  annulled  by  the  courts. 
Hward  y.  Dunn,  3  R.  L.  28^  8.  G.  1871. 

LUI.  For  Goods  Sold. 

224.  An  actiAi  for  ^oods  sold  and  deliyered 
cannot  be  maintained  if  a  nate  payable  to  order 
hare  been  taken  for  the  amount  and  is  not  pro- 
duced. Casgrain  y.  Fau^  1  Key.  de  Leg.  347, 
K.  B.  1814. 

LV.  Fob  Malicious  Arrest,  eet  GAPIAS, 
Gbocsds  of. 

225.  In  an  action  for  malicious  arrest  in  a 
criminal  prosecution,  the  absence  of  any  allega- 
tion that  the  arrest  was  made  without  probable 
caoee  is  a  fatal  defect  in  the  declaration.  Tufi 
T.  hvm,  5  L.  C.  J.  340,  S.  C.  1861. 

LVI.  Form  of,  «ee  COURTS,  Powers  of. 

226.  Where  the  plaintiff  had  adyanced  a 
hundred  dollars,  in  consideration  of  a  transfer 
U)  be  made  to  him  by  the  defendant,  and  the 
agreement  was  neyer  carried  out,  and  the  plain- 
tjir  brought  action  simply  for  the  recoyery  of 
Uie  amount  adyanced — Reld,  on  the  defendant's 
dmorrer  that  the  action  should  be  one  of 
camaeeB,  that  the  action  was  properly  brought, 
a&d  the  demurrer  was  dismissed.  Bougie  y. 
JW«,5B.L.548,S.  C.1874. 

LVn.  I^orMovey  ADyANOED,  see  Assumpsit. 

227.  If  a  minor  contract  to  do  a  thing,  and 
neeire  money  in  adyance  for  it,  and  does  not  do 
'"&-  he  vho  has  paid  may  either  affirm  the  con- 
ttict  and  institute  an  action  of  damages  for  non- 


performance, or  he  may  disaffirm  it,  and  sue  for 
money  had  and  receiyed.  Brunett  y.  Lee,  1 
Rey.  de  L^g.  346,  K.  B.  1812,  k  Dumas  y. 
PaUmelUy  1  Key  de  L6g.  353,  £.  B.  1818. 

228.  An  action  for  money  paid  and  adyanced 
to  a  minor  must  be  institutea  against  his  tutor. 
Martinuccio  y.  JaconelH,  I  Rey.  de  L6g.  349, 
K.  B.  1818. 


LXI.  For  SERyiOEs  between  Relations. 

229.  The  defendant  and  her  husband  de- 
ceased,'uncle  and  aunt  of  the  plaintiff,  had  one 
daughter  who  married  contrary  to  their  wishes, 
and  they  thereupon  transferred  their  affections 
to  their  two  nephews.  The  uncle  died,  recom- 
mending his  nephews  to  the  care  of  his  wife. 
One  of  tne  nephews  remained  a  considerable  time 
with  her,  but  some  misundertaoding  haying 
occurred,  he  now  brought  a  heayy  claim  for 
wages,  and  for  the  produce  of  a  certain  farm. 
The  defendant  pleaded  that  she  had  brought 
him  up  as  her  child,  and  had  more  than  repaid 
him  by  kindness.  She  also  pleaded  prescrip- 
tion of  one  year,  which  latter  plea  was  main- 
tained, and  judgment  for  $180  and  costs  ren- 
dered. Beaudry  y.  Brouillet,  3  L..C.  L.  J.  19, 
S.  C.  1867  ;  2261,  &  2262  C.  C. 

LXII.  For  Slander,  see  LIBEL  &  SLANDER. 

230.  In  an  action  for  slander  eyery  fact  which 
rebuts  the  inference  of  malice  may  be  proved 
by  the  defendant  upon  the  defense  en  fait.  Du- 
pont  y.  8t  Pierre,  2  Rey.  de  lAg.  334,  K.  B. 
1819. 

231.  In  an  action  cTir^ures  verbctle  it  is  suffi- 
cient if  the  substance  of  the  words  laid  be 
proved.  Hosser  y.  Arnold^  1  Rey.  de  L6g.  503, 
K.  B.  1819. 

232.  An  action  fordander  will  lie  where  a  per- 
son calls  another  a  thief,  even  though  the  state- 
ment be  true.  Fetrin  y.  Larochelle,  4  R.  L.  286, 
C.  C.  1872. 

LXm.  For  Tithes,  see  TITHES. 

233.  The  action  for  tithes  is  a  mixed  action 
and  the  Gommissioners'  Gourt  has  no  jurisdic- 
tion in  such  case.  Boy  y.  Bergerony  2  R.  L.  532, 
G.  G.  1867, 1188  G.  G.  P. 

LXIV.  For  Trespass,  see  TRESPASS. 

234.  In  an  action  for  trespass  by  making  and 
opening  a  road  on  the  plaintiff's  farm,  where  the 
defendant  pleaded  that  he  did  so  by  order  of  the 
road  ^surveyor,  and  was  entitled  to  a  month's 
notice,  the  plea  was  dismissed.  Esinhari  & 
McQuillan,  6  L.  G.  R.  456,  Q.  B.  1855,  reversing 
S.G. 

235.  The  remedy  for  acts  of  trespass  on  real 
estate  by  a  person  not  pretending  to  have  any 
right  of  any  Kind  to  the  property  trespassed  on, 
is  a  personal  and  not  a  real  action.  Bourget  v, 
Mann,  1  Q.  L.  R.  191,  S.  G.  1875. 

LXV.  Htfotheoart. 

236.  In  a  hypothecary  action  a  tutor  may  file 
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B  plea  oT degtKrriUaattent,  but  it  must  be  found- 
ed on  an  opM  de  parentt.  Tackt  v.  Levasievr, 
3  KeT.  de  Leg.  38,  K.  B.  1812. 

237.  In  a  hjpotliecary  action  the  plaintiff 
must  prove  a  mortgage  debt,  and  that  tJie  land 
mort);aged  for  the  security  of  ibatdebt  is  in  pos- 
eessionof  the  defendant.  Beauliea  v.  Sirou,  1 
Rev.  de  L&ir.  3fl0.  K.  B.  1817. 

a  debt  due  to  her  by  the 
support  an  action  against 
buHband's  propra  without 
imunity  cannot  satisfy  her 
an  V.   Casffrain,  1  Rev.  de 

■oprielor  of  an  immovable 
ipon  it  by  the  name  of  Jean 
)r  of  the  plaintiff,  and  after- 
if  Joseph  Olivier  Danis  sold 
^nd  plaintiff  brought  action 
S  hvpolbec,  eetting  up  the 
W  thedetfenctanthaving  act- 
litband  in  ignorance  of  the 
nade  to  suffer  thereby,  and 
ia»ed.  LaJUuT  &  Donegaid, 

1849. 

scary  action  against  a  third 
le  might  validly  plead  the 
eion,  uotnithBtanding  the 
■as  a  special  mortgage,  but 
to  claim  to  hold  the  proper- 
lents  and  ameliorations  had 
!  V.  Nelmm  &  MaeEay,  2  L. 
1  !(IG6  C.  C. 
ntnt  in  a  hvpothecary  ac- 

the  office  of  the  Proft^o- 
eof  need  not  be  given  to Tihe 
;jWae/iw&in«,3L.C,R.426, 

3ary  action — Held,  that  the 
.  claim  to  be  paid  Ibr  his 
being  compelled  tiD  aban- 
id  the  only  thing  he  could 
that  the  immoveable  would 
t  amount  to  reimburse  him. 
L.C.R.  368,  S.  C.  1854; 

cary  action  judgment  was 
ag  the  defendant  as  pro- 
of the  land  to  pay  the 
ees  he  preferred  to  atnndon 
md  to  be  sold  within  fifteen 
;ation  of  the  judgment,  and 
l«r  said  delay  he  was  con- 
Bimply  to  pay  the  debt, 
iigninea  on  the  flfleenth  of 
Ktmmt  made  on  the  ISth 
without  leave  of  the  court, 
reject  the  dilaUsement  was 
cution  issued  against  the 
les,  as  being  the  personal 
iff— i/eW,  confirming  court 
)e(tion  to  such  sale  on  the 
Jaisaement  was  duly  made 
tnd  main  2er^e  of  the  seizure 
s-Dm-oeher,  9  L.  C,  B.  430, 


the    defendant   couh 
rendered   some  years   pre- 
of  the  fdaintjff  as  setlliDg 


ACTION.  3ff 

the  amount  due  by  the  purchaser,  and  that  the 
defendant  could  only  deduct  the  amount  of 
money  actually  received  from  hie  atUair,  the 
purchaser.  Katham  &  Dunn,  12  L.  C.  R.  85, 
q.B.  18G1. 

245.  In  order  to  sustain  a  hypothecary  action, 
the  debt  eet  up  by  the  plaintiff  must  be  due  and 
exigible.  Aylwin  v.Judak,  7  L.  C.  R.  128.  S.  C 
1857,  &  9  L.  C.  J.  179,  &  14  L.  C.  R.  421,  Q.  B. 
1864. 

246.  And  held,  also,  that  in  order  to  BUsUin 
such  an  action  by  a  transferee  the  debtor  must 
have  had  notice  of  the  transfer,  lb. ;  1571  el 
eeq.  C.  C.  &  Q.,  35  Vic,  cap,  6,  sec.  3,  4  &  5. 

247.  Hypothecary  action  brought  by  plaintiff 
against  defendant,  as  the  holder  of  an  immov- 
able, hypothecated  by  a  third  party  tor  a  debt 
due  by  liim  to  tbe  firm  of  which  plaintiff  was 
a  member,  the  partnership  having  been  ditt- 
Bolved,  and  plaintiff  having  become  proprietor 
of  all  the  deble  due  to  the  partnership— fleW, 


hypothecated,  condemned  to  abandon  i 
that  the  creditor  had  no  persona!  re., 
against  the  holder  in  default  of  his  abandoning 
the  immovable.  Renaitd  v,  Proalx,  10  L,  C.  R. 
476,  8.  C.  18G6  ;  2U6S  &  207S  C.  C.  . 

248.  And  Ac^d.  also,  that  the  conclusions  of  thel 
action,  praying  that  the  holder  be  condemned  to  1 
pay  the  amount  of  the  mortgage  M;ainst  the  said  I 
immovable,  unless  he  prefer  to  abandon  it,  ara/ 
illegal.     lb.;  2061  C.  C.  "^ 

219.  And  tiiat  in  the  above  cane,  the  trans- 
fer of  the  assets  of  the  partnership  to  the  plain- 
tiff ought  to  have  been  intimated  to  the  thinl 
party  who  had  given  the  mortgage.  And  also 
tliat  it  was  necessary  to  prove  that  at  the  time 
of  passing  the  act  or  deed  which  created  the 
mortgage,  the  party  who  gave  the  mortgage 
was  really  proprietor  of  the  immovable,  and 
that  the  holder  derived  his  title  from  such  pro- 
prietor,   lb.,  &  2  L,  C.  L.  J.  126  Q.  B.,  1671 

250.  A  hypothecary  action,  which  concIlldef\ 
by  aakine  inat  the  defendant  be  condemned  to| 
pay  the  claim  or  abandon  the  property,  is  sufli-/ 
cient.  Homier  y.Lemm.ne,Uh.G.  3.  m.B.  C/ 
1869;  2U61C.  C.  / 

251.  There  is  no  hypothecair  action  where 
the  transfer  has  not  been  served  on  the  original 
debtor.  Pacaud  v.  iVoeencAw,  3  R.  L.  iM, 
3.  C.R.1871J  !571  C.C.  &Q.,  35  Vic.cap.  6, 
sees.  3,  4  &  6,  &  Q.  38  Vic,  cap.  S,  sec.  6. 

252.  Where  in  a  hypothecary  action  for  $200, 
the  right  to  which  had  been  transferred  to  the 
plaintiff  without  signification  to  the  debtor,  and 
the  only  plea  was  that  defendant  did  not  hold  as 
proprietor,  but  simply  as  occupant — Beld,  that 
the  question  of  signification  did  not  arise  at  all. 
Gibam  v.  Dupvis,  18  L.  C.  J.  101,  S.  C,  &  S. 
C,  R.  1873:  1571  C.C. 

253.  Held,  reversing  the  judgmentofthecourt 
below,  that  an  action  for  lees  than  tlOO,  asking 
that  tbe  defendant,  who  is  only  beld  hypolhe- 
carily,  be  condemned  to  pay  the  amount,  unlese 
he  prefers  to  abandon  the  property,  is  a  hypo- 
thecary action  under  2061  C,  C,  Rodier  v. 
Htberi,  16  L,  C.  J.  41,  8.  C.  K.  1874,  &  16  L,  C. 
J,  269,  S.  C, 

254.  Where  the  purchaaer  of  an  imniovable 
gave  a  mortgage  for  a  portion  of  the  purchase 
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money,  and  afterwards  re-sold  the  property — 
^e^  that  a  hypothecary  action  brought  again  at 
ihe  mortgagor  was  wellibanded,  the  subsequent 
transfer  not  cueing  registered .  Lalonde  t  .  Lynch, 
20  L.  C.  J.  168,  Q.  B.  1876,  reversing  17  L.  C. 
J.  38,  S.  C. 

255.  And  held,  also,  that  in  such  action  the 
defendant  could  be  compelled  to  pay  costs  up  to 
the  filioj^  of  his  plea,  and  that  the  proper  course 
of  the  plaintiff  would  then  be  to  cal}  in  the  tiers 
dtienieuT*    lb. 

LVn.  Incompatible  Grounds  of,  see  Gumu- 

UTIVE. 

256.  Where  the  petitioner  by  his  petition 
alleged  that  the  person  elected  and  holoing  the 
position  of  mayor  of  Montreal  was  at  the  time 
of  his  election  disqualified  from  being  so  elected, 
and  was  therefore  illegally  occupying  the  posi- 
tion, and  alleged  also  by  the  same  petition  that 
the  election  in  question  was  null  and  void  for 
reasons  therein  stated — Heldy  on  dilatory  ex- 
ception, that  such  allegations  and  conclusions 
were  incompatible  within  the  meaning  of  the 
provisions  of  the  C.  0.  P.  Beaudru  v.  norkman, 
13  L  C.  J.  15,  S.  C.  1868;  15  C.  C.  P. 

LXIX.  ly  Dexolitiox,  see  EnDenonciation. 

257.  An  action  for  damages  and  in  demolition 
of  a  mill  dam,  which  caused  the  water  to  rise 
and  flood  the  adjacent  property,  can  only  be 
brought  after  a  service  has  oeen  made,  and  in 
accordance  with  cap.  1,  G.  S.  L.  C.  Blcds  v. 
Bbn^,kBlms&Larochdle,  13  L.C.J. 277, S.C. 
1S69.  -^ 

258.  Where  an  action  in  demolition  of  a  servi- 
tude was  brought  before  the  Circuit  court — 
HtM,  that  the  value  of  the  servitude  must  be 
Alleged  and  proved  to  be  not  beyond  $200  in 
order  to  estaolish  the  jurisdiction  of  the  court. 
Ihnal  V.  Chevalier,  14  L.  C.  J.  263,  S.  C.  R. 
1870. 

LXX.  Is  Ejeotvent. 

259.  The  proceedings  in  ejectment  cannot  be 
had  under  tne  act,  unless  founded  on  a  lease  or 
Qpon  proof  of  the  occupation  with  consent  of 
the  proprietor.  Dubeau  &  Duheau,  8  L.  C.  R. 
217,  Q.B.  1857. 

260.  Where  a  gardener  was  engaged  at  $30  a 
month,  with  the  right  of  occupymg  a  tenement 
free  from  rent  as  long  as  be  should  continue  to 
hold  the  sitnatioii,  on  condition  that  he  should 
be  subject  to  dismissal  at  a  month's  notice,  and 
being  subsequently  dismissed  for  incompetence, 
u  action  in  ejectment  was  brought  agamst  him 
snder  the  lessor  and  lessee  act— ^6^,  that  the 
ictioQ  was  properly  brought,  the  defendant  being 
ft  lessee  within  the  meanmg  of  the  statute.  Hart 
T.  (TBrieny  2  L.  C.  L.  J.  187,  S.  C.  R.  1866. 

261.  An  action  in  ejectment  cannot  be  brought 
^nder  the  lessor  and  lessee  act  unless  there  be 
ft  holding  by  permission  of  the  proprietor,  with- 
oQt  lease — that  is,  unless  the  relation  of  landlord 
and  tenant  exist  between  the  parties.  Dor  an  v. 
D^gan,  2  L.  C.  L.  J.  127,  S.  C.  R.  1866. 

&2.  And  held,  also,  that  where  the  plaintiff 
ftllegec  there  is  a  lease  or  holding  by  his  permis- 
«ion,the  defect  cannot  be  cured  by  the  allegation 


of  the  defendant  in  his  plea  to  the  merits  that 
there  is  a  lease.    lb. 

263.  In  actions  in  ejectment  the  jurisdiction 
of  the  court  is  determined  by  the  amount  of  the 
lease  and  not  b^  the  amount  claimed,  and  there- 
fore the  Circuit  court  cannot  resiliate  a  lease 
where  the  amount  of  the  rent  is  upwards  of  $100 
although  the  amount  claimed  be  less  than  $100. 
Dorion  v.  Poulain,  4  R.  L.  666,  C.  C.  1872  ;  887 
C.C.  P. 

264.  An  action  in  ejectment  will  lie  against 
an  insolvent  and  his  assignee  to  obtain  posses- 
sion of  premises,  the  lease  of  which  expired 
before  the  assignment.  The  Fraser  Institute  v. 
Moore  et  al,  19  L.  C.  J.  133,  S.  C.  1876. 

LXXII.  In  Name  of  Agent,  wc  AGENCY. 

265.  An  attorney  or  agent  in  the  interests  or 
for  the  preservation  of  the  rights  of  his  principal 
cannot  Dring  an  action  in  his  own  name,  not  even 
when  there  is  an  agreement  to  that  effect  between 
his  principal  and  the  other  contracting  party. 
Nesoitt  et  aX.  v.  Turgeon  ei  al.,  2  Rev.  de  Leg. 
43,  Q.  B.  1845,  &  Allsop  &  Huoi,  2  Rev.  de  Leg. 
79,  K.B.  1817, 19  cap. 

LXXIII.  In  Nullity  of  Marbiaoe,  «ee  MAR- 
RIAGE. 

266.  An  action  to  annul  a  marriage  with  a 
minor  can  only  be  brought  by  the  father  of  the 
minor,  unless  the  minor  herself  be  in  the  case 
assisted  according  to  law.  Bum  v.  Fontaine^  3 
R.L.  616,  S.  C.  1871;   150  0.  C. 

26.7.  Where,  in  an  action  to  annul  a  marriage 
on  the  ground  of  im potency,  the  proof  is  iiisum- 
cient,  tne  consort  against  whom  the  action  is 
brought  may  be  ordered  to  submit  to  a  surgical 
exammation,  and  in  default  of  doing  so  the 
grounds  of  action  may  be  taken  pro  confessis 
and  judgment  be  rendered  accordingly.  Vorum 
V.  Laurent,!!  L.  C.J.  324,  Q.  B.  1873,  &117  C.  C. 

LXXIV.  In  Recognition  of  Civil  Stattts. 

268.  Where  action  was  brought  by  the  plaintiff 
to  establish  his  stAius— Held,  that  where  registers 
did  not  exist  of  the  birth  of  a  person,  such  person 
had  a  right  of  action  to  establish  by  a  judgment 
of  the  court  the  date  and  place  of  his  birth,  and 
he  did  not  require  to  show  any  special  interest 
to  procure  such  judgment  apart  irom  the  non- 
existence of  such  registers.  Lane  &  Campbell, 
8  L.  C.  J.  68,  Q.  B.  1863  j  61  C.  C. 

LXXV.  In  Recognition  of  Title. 

269.  A  title  to  certain  shares  of  bank  stock 
was  claimed  by  plaintiff  in  an  action  against  the 
bank  to  obtain  a  recognition  of  title,  and  the 
bank  pleaded  that  the  shares  in  question  had 

Sreviously  been  transmitted  xa  other  parties, 
Teld  to  lie  the  duty  of  \he  court  to  order  such 
parties  to  be  called  into  the  cause.  Woolrych 
%  Bank  of  M<mtreal,l^h.  C.  J.  329,  Q.  B.  1872. 

LXXVII.  Institution  of. 

270.  The  issue  of  a  writ  of  attachment  in  re- 
vendication  is  an  institution  of  an  action  within 
the  meaning  of  12  Vic,  cap.  30.,  (C.  S.  C.  cap. 
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2S),  sufficient  to  entitle  tke  grantee  of  timber 
limits,  after  the  expiration  of  the  license  which 
he  holds,  to  proceed  with  such  action  in  reven- 
dication  a^amst  any  person  unlawfully  holding 
timber  which  has  been  cut  upon  his  limits,  even 
if  the  declaration  in  the  cause  should  not  be 
served  upon  the  defendant  until  after  the  expi- 
ration of  the  license.  Ennis  &  The  Grand, 
Trunk  Railway,  2  L.  C.  L.  J.  113,  Q.  B.  1866. 

LXXVIII.  Jonrr. 

271.  A  joint  action  on  a  promissory  note 
brought  against  the  maker  by  two  persons  to 
whom  it  is  made  payable  by  endorsement  of  the 
payee  is  good,  although  it  is  not  alleged  that  the 
plaintiffs  are  co-partners  or  had  the  right  to  sue 
jointly.  Stevenson  et  al.  v.  Bisset,  S  L.  G.  B. 
191,8.0.1858. 

272.  In  an  action  by  two  persons  not  co-part- 
ners on  a  verbal  agreement  by  which  the  defen- 
dant and  another  man  agreed  to  furnish  a 
certain  Quantity  of  cordww)d  delivered  in  a 
certain  place,  and  the  plaintiffs  advanced  money 
for  the  purpose,  but  the  defendants  failed  to 
carry  out  their  contract — Held,  that  the  action 
was  properly  brought,  and  iudgment  was  ren- 
dered for  plaintiff  accordingly.  Tnideau  et  al. 
v.  Menardy  3  L.  C.  J.  62,  S.  C.  1858. 

273.  Where  several  persons  have  suffered  by 
the  same  act,  they  cannot  bring  a  ioint  action 
for  the  recovery  of  the  amount  of  damage  they 
have  respectively  suffered.  Benard  S  al.  v. 
Bourdon,  13  h.  C.  J.  233,  S.  C.  1869. 

LXXIX.  Liability  por. 

J74.  On  appeal  from  a  judgment  of  the  Supe- 
rior Court  condemning  the  defendant,  a  lessor, 
in  damages  for  having  caused  to  issue  a  writ 
of  aaisie  gagerie  against  the  lessee — Held,  re- 
versing the  judgment  of  the  court  below, 
that  no  responsibility  attaches  to  the  exercise 
of  an  absolute  right,  such  as  the  ri^ht  of  a 
lessor  to  proceed  at  will  by  way  of  saisie  gage- 
rie against  his  tenant,  and  that  the  exercise  of 
such  a  risht  cannot,  in  law,  give  rise  to  an 
action  of  damages,  whatever  be  the  motive  by 
which  the  landlord  was  prompted,  and  however 
rigorously  such  right  may  be  exercised.  David 
&  Thomas,  1  L.  C.  J.  69,  Q.  B.  1857. 

LXXX.  Mandati,  see  AGENCY. 

275.  Where  a  mandatory  has  collected  money 
for  his  principal  and  not  paid  over,  the  principal 
need  not  resort  to  the  action  matidati.  Joseph 
&  Phillips  et  al.,  19  L.  C.  J.  162,  Q.  B.  Ij375. 

LXXXI.  Mixed. 

276.  An  action  for  tithes  is  a  mixed  action. 
Boy  V.  Bergeron,  2  R.^.  632,  C.  C.  1867. 

LXXXn.  Nature  OP. 

277.  Where  the  plaintiff  sued  the  defendant, 
a  railway  company,  for  damages  alleged  to 
have  been  caused  to  the  property  of  the  defen- 
dant, by  the  construction  of  the  road,  and  asking 
that  the  defendant  be  condemned  to  perform 


certain  works  and  toput  an  end  to  such  dam- 
age for  the  fliture — Held,  in  review,  that  such 
action  was  not  a  real  action.  Dessaini  v.  The 
Or  and  Trunk  Railway  of  Canada,  16  L.  C.  R. 
49,  S.  C.  R.  1866. 

LXXXni.  Neoatoire,  see  INJUNCTION. 

278.  The  judgment  in  an  action  negatoire  is 
in  the  nature  of  an  injunction  in  chancery. 
Saoard  v.  Moisan,  1  Rev.  de  L6g.  378,  E.  B. 
1820. 

279.  The  parties  in  the  cause  were  neighbor- 
ing proprietors  of  farming  property,  the  ^nts 
of  wnicn  inclined  towards  each  otner,  forming 
a  hill.  The  buildings  of  the  appellant  were 
situated  at  the  foot  of  this  hill,  the  house  itself 
being  close  to  the  lane.  In  August,  1867,  two 
inspectors  were  called  upon  by  another  neigh- 
bor to  legalize  a  water  course  formed  by  the 
declivity,  and  which  traversed  the  properties  in 
question  and  those  of  some  of  the  neighbors. 
The  inspectors,  after  visiting  the  spot,  drew  up 
a  proc^verbal  legalizing  this  water  course  for 
the  purpose  of  draining  the  properties  in  Ques- 
tion. The  respondent,  however,  desiring  a  drain 
to  be  constructed  for  the  purpose,  opposed  the 
homologation  of  this  report,  but  not  succeeding, 
appointed  another  inspector  to  have  a  dram 
constructed  between  the  two  properties.  The 
appellant  brought  action  negatoire  in  the  Supe- 
rior Court,  which  was  dismissed,  and  on  appeal 
to  Q.  B.,  Jield,  reversing  the  decision  of  the 
court  below,  that  the  action  was  properly 
brought,  inasmuch  as  the  order  of  an  inspector 
ordering  a  ditch  to  be  constructed  to  dram  the 
property,  the  drainage  of  which  is  already  pro-^ 
vided  for,  and  which  order  was  not  given  as  it 
should  have  been,  and  which  could  not  be 
carried  out  without  causing  serious  damage  to 
the  property  of  those  interested,  was  illegal  and 
must  be  set  aside.  Lemire  &  Oouchene,  I  R. 
L.  158,  Q.  B.,  1868  ;  420-424  M.  C. 

LXXXVI.  Op  Damages,  see  DAMAGES. 

280.  An  action  for  damages  due  to  the  plain- 
tiff's real  property  may  be  supported  by  evi- 
dence of  constructive  possession.  Hunter  v. 
Viatt,  1  Rev.  de  lAg.,  380,  K.  B.  1811. 

281 .  An  action  for  assault  or  defamation  is 
lost  if  the  party  defamed  or  assaulted  die  before 
the  suit  is  commenced,  or  if  he  die  pending  the 
suit.  Salbert  v.  Chauinard,  1  Rev.  de  Leg.  380, 
K.  B.  1812. 

262.  If  two  persons  arrest  a  third,  without 
grounds,  both  are  answerable  in  an  action 
d'injures  solidairement  Povliot  v.  Stanley,  1 
Rev.  de  L6g.  380,  E.  B.  1813. 

283.  An  action  of  damages  may  be  maintained 
for  imprudently  setting  nre  to  the  woods  in  a 
dry  season  and  during  a  high  wind.  Guay  v. 
LabeOe,  1  Rev.  de  Leg.  603,  K.  B.  1820. 

284.  No  damages  can  be  recovered  for  an 
injury  which  has  been  sustained  in  consequence 
of  an  accident  produced  by  imprudence  on  the 
TOrt  of  the  person  injured.  Tousignant  v. 
Boisvert,  I  Rev.  de  Leg.  603,  K.  B.  1820. 

286.  An  action  of  damages  lies  for  malicious 
arrest  of  the  person,  and  for  a  malicious  arrest 
and  seizure  of  property.  Sims  v.  Scholejield,  1 
Bey.  de  Leg.  603,  K.  B.  1820  ;  796  C.  C.  P. 
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28G.  An  action  of  damages  lies  for  excltine  a 
dog  to  bite  the  plaintifiTs  horse^  whereby  tne 
horde  was  injured,  and  the  plaintiff's  cart 
broken.  Damason  v.  Cole,  1  Rev.  de  JAg,  503, 
K.B.  1821;  1053  &  1055  C.  C. 

287.  A  deooand  for  £100  damages  as  an 
incident  to  an  action  for  the  removal  of  an 
encroachment  on  public  property  does  not 
Titiate  the  rest  of  the  action.  LaOirporaHonde 
St,  Martin  &  La  Compagnie  des  tjhemms  de 
Piagede  VIsle  J^sus,  15  L.  C.  J.  106,  Q.  B. 
1871 ;  15  C.  C.  P. 

288.  In  an  action  for  damages  based  on  2055 
C.  C,  accompanied  by  the  arrest  of  the  defen- 
dant on  a  writ  of  capias,  the  measure  of  the 
damages  is  not  the  value  of  the  wood  cut  from 
the  immovable  in  question,  but  the  injury  done 
to  and  deterioration  of  the  value  of  the  property 
by  reason  of  such  cutting.  Desautels  et  vtr.  v. 
iihier,  15  L.  C.  J.  301,  S.  C.  R.  1871. 

LXXXVn.  Of  Debt. 

2$9.  An  action  brought  against  a  person  for 
irilful  and  illegal  voting  is  an  action  oi  debt,  and 
subject  to  all  the  rules  of  such,  and  the  Defen- 
dant in  such  action  is  bound  to  answer  interro- 
'jatoires  surfcdis  etariicUa,  Perry  v.  Adams,  8 
I.C.J.  165,  CO.  1864. 

AC.  Or  Trespass,  see  TRESPASS. 

290.  An  action  of  trespass  on  the  case  for 
misfeasance  can  be  maintained  against  a  col- 
JtK^tor  of  customs  for  exacting  a  larger  sum  for 
■Inties  than  the  law  authorizes,  unless  some 
reasonable  ground  of  excuse  for  his  conduct  is 
.^howD,  or  such  facts  be  laid  before  the  court  as 
will  exclude  every  imputation  of  malice  or 
«ilfal  intent.  Perceoal  v.  Paierson  c/  aZ.,  S.  R. 
270,  K.  B.  1828. 

291.  But  in  an  action  of  trespass  for  assault 
and  imprisonment  against  the  provincial  judge 
vf  the  inferior  district  of  St.  Francis,  for  issuing 
process  of  attachment  for  contempt  against  the 
etjitor  and  printer  of  a  public  newspaper  for 
publi^shing  certain  papers — Held,  that  as  the 
tcts  comiHained  of  were  performed  by  the  judge 
is  his  juaicial  capacity  tne  court  could  not  take 
cognizance  of  them  and  therefore  had  no  juris- 
diction. Dickerson  v.  Fletcher,  S.  R.  276,  K.  B. 
i?2S. 

292.  An  action  will  not  lie  asainst  a  judge  for 
an  act  done  by  him  within  the  extent  of  his 
•iriadiction.  'Gugy  v.  Kerr,  S.  R.  292,  K.  B. 
1S28. 

293.  An  action  of  trespass  for  entering  the 
plaintifPs close  and  destroying  certain  buildings 
Siftj  be  maintained  against  persons  acting  under 
ibe  orders  of  the  road  surveyor  who  does  not 
}»Iead  a  justification  of  their  conduct.  Oannon 
^■Lixnieet  al.,  S.  R.  338,  £.  B.  1828. 

XCI.  Oh  AccouiTTS. 

2H.  Where  there  was  a  doubt  as  to  the 
fToper  kind  of  action  to  be  brought— JJeW,  that 
liie  plaintiff  could,  nevertheless,  recover  on  a 
balance  of  account  stated  which  had  been  ad- 
iiititd  by  the  defendant  to  be  due.  Miller  v. 
^Mlj  7  L.  C.  J.  228,  S.  C.  1863. 

1%.  Id  an  action  on  an  account  it  is  not 


necessary  to  serve  a  copy  of  the  account  with 
the  action,  it  being  sufficient  to  return  such 
copy  when  the  action  is  returned  into  court. 
Monatt  ^  audi.  v.  Ouimet,  6  R.  L.  744,  C.  C. 
1875 ;  99  C.  C.  P. 

296.  When  one  brings  an  action  on  account 
stated  and  acknowledgment  between  the  parties 
— Held,  that  he  would,  nevertheless,  be  obliged 
to  furnish  particulars.  LaJbhi  v.  McKenzie,  10 
L.  C.  R.  77,  C.  C.  1860. 

XCn.  On  Agreement,  see  CONTRACT. 

297.  If  a  written  agreement  be  made  with  one 
person  only,  that  person  must  bring  his  action 
alone,  although  otners  be  jointly  interested  with 
him.  Gariepy  et  al.  v.  Rochette,  1  Rev,  de  Leg. 
348,  K.  B.  1818. 

XCni.  On  Bills  and  Notes,  see  BILLS,  &c. 

298.  In  an  action  by  the  endorsees  of  a  pro- 
missory note  against  the  endorser,  protest,  de- 
mand, refusal  by  the  drawer  and  notice  to  the 
defendant  must  be  proved  or  that  he  is  not 
entitled  to  notice.  Sutherland  v.  Oliver,  2  Rev. 
de  Leg.  31,  K.  B.  1821. 

299.  In  order  to  be  allowed  to  prove  that  the 
stamps  on  a  note  or  bill  were  not  placed  there 
at  the  time  the  note  or  bill  was  made,  an  aiH- 
davit  must  be  filed  with  such  pleading.  Desilets 
V.  Trahan,  5  R.  L.  52,  S.  C.  1873;  C.  31  Vic. 
cap.  9,  &  C.  33  Vic.  cap.  13. 

SOO.  When  lost, — Action  was  brought  on  a 
note  which  was  not  produced,  and  the  plaintiff 
not  being  able  to  proceed,  the  action  was  almost 
prescribed  when  an  allusion  to  the  note  in  (ques- 
tion was  found  in  some  paper.  The  plamtiff 
then  moved  to  amend  his  declaration  m  order 
to  allege  the  loss  of  the  note,  and  moved  to 
amend  also  so  as  to  make  the  declaration  con- 
form to  the  proof.  These  motions  were  rejected 
by  the  court  below  and  on  appeal  the  judgment 
was  confirmed  on  the  ground  that  the  plaintifi^, 
even  were  the  motion  granted,  could  not  prove 
that  the  note  had  ever  been  in  his  possession 
or  that  he  had  ever  any  right  of  action  on  it. 
Raymond  &  LaRocque^  20  L.  C.  J.  175,  Q.  B. 
1875. 

XCIV.  On  Contract,  see  CONTRACT. 

301.  All  parties  jointly  interested  must  join 
in  an  action  ex  contractu.  McLeish  v.  Lees,  2 
Rev.  de  Leg.  207,  K.  B.  1818. 

XCV..  On  Foreign  Bond. 

302.  A  bond  given  for  salvage  in  an  admir- 
alty court  in  Nova  Scotia  can  be  recovered  in 
Canada.  Moore  v.  Mure,  2.  Rev.  de  Leg.  207, 
&  1  Rev.  de  Leg.  353,  K.  B.  1818. 

XC  VL  On  Judgment,  see  JUDGMENTS. 

303.  Where  action  was  brought  on  a  judg- 
ment obtained  in  Upper  Canada  which  assessed 
the  plaintifi^  for  breach  of  contract  by  the  de- 
fendant, over  and  above  his  costs  and  charges 
by  him  about  his  suit  expended  at  £26  7s.  2d. — 
Held,  that  proof  aliunde  was  required  of  such 
promise  and,  failing  such  proof  made,  interest 
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would  be  granted  from  the  date  of  such  judg- 
ment. Chapman  v.  Gordon,  8.  L.  C.  J.  196, 
S.  C.  1864. 

.304.  Where    action   is   brought    on  a  judg- 
ment rendered  in  a  foreign  country,  thfijuicount 
upon  which  Jt  la  rendereifTnust  b^ 
HoppacJc  ei  al.   v.  Ifemers,  13.  L 
S.  C.&16L.  C.R.  399, 1867. 

305.  In  an  action  on  a  foreign  judgment  if 
the  exemplification  shows  no  cause,  nor  that  the 
defendant  was  duly  summoned  and  regularly 
condemned,  the  action  must  be  dismissea. 
May  V.  Richie,  16.  L.  C.  J.  81,  &  3  R.  L.  440, 
S.  C.  R.  1871. 

306.  A  new  action  on  a  judgment  formerly 
obtained  in  the  same  court  in  a  hypothecary 
action  cannot  be  maintained.  Gagnon  v.  Blag- 
don,  1  Rev.  de  Leg.  348,  K.  B.  1818. 

307.  Where  action  of  capias  was  brought 
upon  a  judgment  condemning  the  defendant  to 
pay  the  plamtiffs  a  certain  sum  of  money,  and 
the  declaration  set  forth  that  the  judgments 
had  never  been  paid  or  satisfied  in  any  way  and 
that  the  defendant  was  immediately  about  to 
quit  the  Province  of  Canada  with  the  intention 
of  defrauding  his  creditors  in  general,  and  the 
plaintitf  in  particular,  and  that  by  his  departure 
the  plaintiffs  would  lose  their  recourse  against 
him,  and  prayed  that  a  writ  of  capias  do  issue, 
&c. — Held,  that  if  judgment  could  be  maintained 
at  all  upon  a  judgment  already  rendered,  which 
was  very  doubtful,  that  it  could  only  be  main- 
tained upon  proof  of  the  allegation  that  the 
defendant  was  about  to  leave  the  province  with 
intent  to  defraud  his  creditors,  of  which  there 
was  none,  and  the  action  was  dismissed.  Pel- 
letieret  al.  v.  Freer,  12  L.  C.  R.  199,  S.  C.  1862. 

XC  VII.  On  Promise  of  Sale,  see  SALE. 

308.  In  an  action  to  compel  a  party  to 
execute  a  deed  of  sale  accoraing  to  a  verbal 
understanding  between  the  parties — Held,  that 
the  plaintiff  was  bound  to  tender  by  his  action 
and  to  deposit  in  court  the  purchase  money ; 
more  particularly  if  the  defenaant  pleaded  that 
he  wan  unable  to  execute  the  required  deed. 
PerrauU  v.  Arcand,  4  L.  C.  R.  449,  S.  C.  1854. 


XCIX.  Personal. 

309.  Where  the  purchaser  of  an  immovable 
reserved  to  himself  the  right  of  abandoning  the 
property  before  the  payment  of  the  hypothec 
thereon — Held,  that  the  vendor  had  no  right  of 
personal  action  against  the  purchaser  therefor. 
The  Permanent  Building  Society  of  Montreal  v. 
Larose,  17  L.  C.  J.  87,  S.  C.  R.  18'73. 

C.  Petitory,  see  En  Reintegrande. 

310.  The  plaintiff  brought  petitory  action  in 
his  quality  of  curator  to  a  minor  whose  father 
and  mother  were  dead,  for  the  purpose  of  reven- 
dicating  an  immovable  of  which  the  defend- 
ants were  in  possession,  and  the  defendant  de- 
murred on  the  ground  that  it  belonged  in  part 
to  the  female  defendant  as  widow  by  a  former 
marriage  of  the  plaintiff's  father,  and  that- 
the  plaintiff  was  further  only  entitled  to  a 
partage — Held,  that  the  heir  could  proceed  by 
petitory  action  and  was  not  confined  to  an  action 


en  partage.    Cannon  ^  qual.  v.  O'Neil  et  ux.,  I 
L.  C.  R.  160,  S.  C.  1861. 

311.  Where  the  adjudicataire  of  a  property 
sold  by  the  sheriff  brought  a  petitory  action  to 
gain  possession  of  the  property — Held,  that 
the  petitory  action  after  the  lapse  of  a  year  and 
a  day  from  the  date  of  adjudication 'was  the 
proper  remedy  for  a  plaintiff  adjudicataire. 
Hart  V.  McNeil,4.  L.  C.  J.  8,  S.  C.  li.  1854  ;  712 
&  946  C.  C.  P. 

312.  In  a  petitory  action  for  the  recovery  of  a 
farm  where  the  defendant  pleaded  that  he  wa« 
a  co-proprietor  with  the  plaintiff — Held,  to  be  a 
good  defence  to  the  action.  McAdam  v. 
Kingsbury,  1  L.  C.  J.  287,  S.  C.  1857. 

313.  A  proprietor  of  an  undivided  immov- 
able cannot  bring  a  petitory  action  against  his 
co-proprietor.  Gauthier  &  (jfladue,  7  L.  C.  J.  99, 
Q.  B.  1862. 

314.  Proprietors  limitrophes  against  whom 
no  boundary  has  ever  been  fixed  cannot  bring 
petitory  action  against  one  another  on  the 
ground,  of  encroachment  without  first  taking 
measures  to  establish  the  boundaries  between 
their  properties.  The  Harbor  Commissione7\H  of 
Montreal  v.  Hall&  Lyman  et  al.^  5  L.  C.  J.  155, 
S.  C.  1861. 

315.  An  action  en  petitoire  cannot  be  main- 
tained by  a  proprietor  against  his  neighbor 
complaining  of  encroachment,  the  proper  action 
being  an  action  en  bomage.  Robertson  v.  Stuart, 
13  L.  C.  R.  462,  S.  C.  1863. 

316.  Where  petitory  action  was  brought  to 
recover  possession  of  a  certain  lot  of  lana  sold 
to  the  pla'iniii^—Held,  that  the  plaintiff  could 
not  recover  under  a  conveyance  against  a  per- 
son in  possession  at  the  date  of  such  conveyance, 
without  its  being  established  that  the  person 
conveying  had  a  right  in  the  property  conveyed. 
Gibson  &  Wear,  6  L.  C.  J.  78,  Q.  B.,  &  12  L. 
C.R.  98.  1863. 

317.  And  held,  also,  that  in  such  action  the 
plaintiff  cannot  succeed  upon  a  title  which  has 
not  been  pleaded,  and  which,  consequently,  the 
defendant  has  had  no  opportunity  of  answering, 
lb. 

318.  In  a  petitory  action — Held,  that  to 
enable  a  purchaser  to  sustain  such  an  action 
it  was  not  necessary  that  he  should  have  had  the 
possession  or  actual  tradition  of  the  property 
claimed,  provided  that  the  vendor  was  in 
possession  of  such  immovable  at  the  time  of 
the  sale.  Bilodeau  &  Lefrangois,  12  L.  C.  R. 
25,  Q.  B.  1861. 

319.  In  a  petitory  action  where  the  plaintiti' 
based  his  claim  upon  a  deed  of  sale  dated  subse- 
quently to  the  defendant's  occupation  and 
peaceable  possession  of  the  land  in  dispute,  the 
plaintiff's  auteur  not  having  been  in  possession 
of  the  land  previous  to  the  date  of  the  deed — 
Held,  that  he  could  not  recover.  Foisy  v. 
Demers  &  Demers  &  Malhiot,  12  L.  C.  R.  210, 
S.  C. 1862. 

320.  Where  it  was  proved  that  the  possession 
of  the  defendant's  predecessors  in  the  occupation 
of  the  land  claimed  was  antecedent  to  the  date 
of  the  plaintiff's  title,  although  the  defendant  had 
not  been  able  to  avail  himself  of  such  posse.*- 
sion  in  support  of  a  prescription  of  thirty  years 
for  want  of  a  title  thereto — Held,  confirming 
the  judgment  of  the  court  below,  that  the  action 
of  the  plaintiff  would  nevertheless  be  dismissed- 
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Sioddari  d  al,  &  Ufebtrre,  11  L.  C.  R.  286, 
S.  0.  1861,  &  8  L.  0.  J.  31,  Q.  B.  1863  ;  2200 
€.C. 

321.  In  an  action  to  recover  possession  of 
I&ad  held  by  a  transferee  of  a  person  to 
«hom  land  was  granted  by  the  Crown  in  the 
district  of  Gaspe  under  the  provisions  of  59 
Geo.  in,  cap.  S—fltsW,  confirming  the  judgment 
ot  the  court  below,  that  the  description  of  the 
property  claimed  was  too  vague  and  mdefinite  to 
eoable  the  court  to  grant  the  conclusions  taken. 
mUar  V.  MUlar,  15  L.  C.  R.  229,  Q.  B.  1864. 

322.  The  corporation  sold  a  small  strip  of  land 
which  they  did  not  require  to  the  plaintiff. 
The  land  was  of  no  use  to  any  one  but  Fullum, 
whose  property  it  adjoined.  f^uUum  offered  £15 
to  plaintiff  for  it,  which  was  refused,  £20  being 
demanded.  Subsequently  Fullum  sold  his 
)ropertv  to  defendant  including  that  piece  of 
and.  Petitory  action  was  brought  by  plain- 
tiff, and  Fullum  was  called  in  as  defendant  en 
QorcuUie  and  condemned  to  pay  £20  and  costs. 
^Wat^&n  &  SpinnelHy  1  L.  C.  L.  J.  133,  Q.  B. 
1S65. 

323.  In  a  petitory  action  the  nullity  of  the 
defendant's  title  on  account  of  fraud  and  collu-* 
i>ion  cannot  be  invoked,  unless  it  have  already- 
been  judicially  pronounced,  without  calling  all 
the  parties  interested  into  the  case.  Lacroix 
k  Moreau,  15  L.  C.  R.  485,  &  1  L.  C.  L.  J.  33, 
Q.  B.  1865. 

324.  And  h^ldftiho,  that  such  nullity  cannot 
l-e  invoked  after  the  lapse  of  ten  years,  lb.  2254 

325.  A  petitory  action  may  be  instituted 
pending  proceedings  bv  defendant  in  a  posses- 
sj>ry  action.  Mackvy  i,  Cooky  13  L.  C.  J.  321, 
g.'B.;  948  C.  C.  P. 

326.  A  petitory  action  not  setting  out  the 
district  in  whicn  the  land  claimed  is  situated 
will  be  dismissed  in  the  absence  of  evidence  or 
&n  admission  of  the  identity  of  the  township 
within  which  the  land  is  alleged  .to  lie  with  the 
t'j\rn5hip  mentioned  in  the  titles  produced. 
HoTi  V.  Rosty  15  L.  C.  J.  133,  S.  C  H.  1871. 

327.  An  action  for  the  value  of  a  certain 
quantity  of  wood  cut  on  a  pifece  of  land,  the 
ownersbip  of  which  is  contested,  is  in  the  nature 
'ji*  an  action  petitoire.  Fournier  v.  Laooie,  15 
L.  C.J.  270  S.C.R.  1871. 

CI.  P0PULA.IKE. 

328.  Two  proprietors  of  real  property  in  a 
rQanicipaiity  mav  bring  an  action  populaire  in 
•jfder  to  compel  the  removal  of  obstructions 
which  have  been  made  with  authority  on  a 
piblic  street,  Benard  tt  al.  v.  Bourdon,  13  L. 
C.  J.  233,  S.  C.  1869. 

329.  Bat  held,  in  appeal,  that  the  right  of 
action  to  compel  the  removal  of  obstructions  on 
tut  public  roads  and  streets  belonged  exclu- 
/•.vdy  to  the  municipality,  and  that  private 
in  iiriduals  had  no  such  right,  at  least  none  by 
*hich  they  could  claim  damages,  real  or 
*iiecial.  Bourdon  &  Bertard,  15  X..  C.  J.  60, 
W.B.1871. 

Cn.  Possessory,  see  En  Complainte. 

330.  Where  land   was  sold  by  the  munici- 
{ality  for  taxes  due  by  a  person  not  being  a 


proprietor  in  possession  of  the  land,  and  the  pro- 
prietor was  thereby  disturbed  in  his  possession 
— Held,  that  he  was  entitled  to  an  action  en  com- 
plainie  against  the  purchaser,  etc.,  adjudica- 
tairey  and  that  without  the  necessity  of  procur- 
ing the  resiliation  of  the  deed  of  sale.  La  Cor- 
poration du  ComU  de  Yamasha  &  Rhiaumey  1 2 
L.  C.  R.  488,  Q.  B.  1861. 

331.  Where  a  possessory  action  was  brought, 
coupled  with  a  demand  for  $250  damages  for 
a  voie  de  fait — Heldy  that  as  the  plaintiff  had 
failed  to  prove  any  separate  and  distinct 
possession  by  well  founded  and  fixed  bounds  or 
limits  on  tlie  property  on  which  the  alleged 
trespass  was  said  to  have  been  committed,  but 
on  the  contrary  as  the  properties  of  the  plaintiff 
and  defendant  were  contiguous  to  each  other, 
and  were  not  separated  by  visible  limits  or 
boundaries,  that  the  action  must  be  dis- 
missed, leaving  to  the  parties  their  right  of 
remedy  by  means  of  an  action  petitoire  or 
en  homage.  Lalonde  v.  Daoust,  8  L.  C.  J.  163, 
S.  C.  1864. 

332.  Where  the  plaintiff  had  been  in  posses- 
sion of  certain  lots  of  land  for  nearly  ten  years 
when  the  defendant  trespassed  by  cutting  fire- 
wood thereon, and  the  plaintiff  brought  an  action 
en  complainte,  complaining  of  the  acts  of  de- 
fendant, and  praying  that  ne  be  compelled  to 
desist  therefrom,  and  asking  also  for  damages 
— Held,  confirming  the  iudgment  of  the  court 
below,  that  an  individual  in  possession  of  a  lot 
of  land  ia  a  township  for  more  than  a  year  and 
a  day  may  bring  an  action  en  complainte  against 
a  person  who  enters  upon  such  land  merely  for 
the  purpose  of  cutting  firewood,  and  that  in  such 
case  it  is  not  necessary  that  the  action  brought 
should  be  simply  an  action  of  damages.  VM6e 
&  Pacaud,  14  L.  C  R.  187,  Q.  B.  1864. 

333.  One  of  several  joint  proprietors  of  an  un- 
divided  property  who  is  troubled  in  his  posses- 
sion by  a  co-proprietor  has  a  right  to  a  posses- 
sory action  in  order  to  terminate  the  difficulty. 
De  Belief  euille  et  al.  &  Glohensky  et  al.,  11  L.  C. 
J.  75,Q.  B.  1866. 

334.  And  where  in  partition  of  a  fief,  with  con- 
dition that  the  revenue  of  a  mill  built  upon  the 
share  of  one  of  the  co-partitioners  should  be 
divided  according  to  their  respective  shares  until 
the  proprietor  of  the  ground  should  have  reim- 
bursed to  his  co-partitioner  the  value  of  his 
share  in  the  said  mill — Heldy  reversing  the 
judgment  of  the  court  below,  that  the  latter  had 
a  right  of  action  to  be  put  in  possession  of  his 
ri^ht  to  receive  his  share  of  the  revenue  of  the 
said  mill,  where  the  proprietor  of  the  ground 
failed  to  pay  him  the  value  of  his  share  of  such 
mill.    lb.   14L.  C.R.  260,Q.  B. 

335.  The  holder  of  a  property  neither  bounded 
.  or  enclosed   is  entitled  to  a  possessory  action 

when  troubled  in  his  possession,  when  the  limits 
or  extent  of  the  property  is  determined  by  any 
mark  by  which  the  boundaries  of  the  pro- 
perty can  be  recognized ;  and  that  such  holder 
in  such  case  is  not  bound  to  ha^-e  recourse  to 
an  action  en  homage.  Laprade  v.  Gaultiery 
1  R.  L.  145,  Q.  B.  1867,  reversing  S.  C.  10 
Li.  C  J«  lo9. 

336.  The  circuit  court  has  no  jurisdiction 
over  possessory  actions.  Mackay  &  Cooky  13  L. 
C.  J.  321,  Q.  fi.  1869;   1053  et  seq.  C.  C.  P. 

337.  An  action  b}'  a  seignior  to  recover  posses- 
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eion  of  the  seigniorial  pew  in  the  parish  church 
is  a  possessory  action  pure  and  simple,  and  such 
action  exists  in  law  without  it  being  necessary 
to  allege  or  produce  any  title  as  in  an  action  en 
plein  possessoire  ou  pUine  maintenue,  which 
must  be  based  on  a  title.  La  Fctbrique  de 
Deschambault  v.  DubeaUf  2  Q.  L.  R.  6.  Q.  B. 
1871. 

338.  A  possessory  action  will  lie  against  a 
municipality  where  the  latter  seeks  by  proc^ 
verbal  to  re-open  a  road  through  a  private  pro- 
perty, if  it  appear  that  the  occupant  has  been  in 
peaceable  possession  for  a  year  and  a  day ;  and 
although  the  plaintiff  in  such  action  pray  only 
for  damans,  it  is  nevertheless  a  possessory 
action.  Sail  &  The  Corporation  of  the  Toton 
oflAvis  et  aly  3  R.  L.  389,  Q.  B.  1871,  &  946 
C.  C.  P. 

339.  And  heldj  also,  that  although  such 
proprietor  has  enclosed  with  his  own  land  a 
public  road,  if  he  have  had  undisturbed  posses- 
sion of  it  for  a  year  and  a  day  his  possession 
is  sufficient  to  bring  the  possessory  action 
against  the  municipality,  notwithstanding  that 
the  object  of  the  road  has  never  been  changed. 

.S40.  The  plaintiff  in  a  possessory  action  for 
the  enjoyment  of  a  servituae  is  bound  to  produce 
his  title  to  the  servitude.  Cross  v.  Judah,  16 
L.  C.J.  264,  S.C.R.  1871. 

.S41.  In  a  possessory  action  to  compel  the  re- 
placement of  boundaries  which  have  been 
established  bv  a  survey,  or  with  the  consent  of 
plain  tiff  and  ciefendant,  between  their  respective 
properties,  and  subsequently  removed  oy  the 
defendant  without  the  plaintiffs  consent,  it  is  not 
competent  to  the  defendant  to  contend  that  the 
boundaries  have  been  erroneously  made,  and  in 
such  action  the  yearly  possession  of  plaintiff  is 
sufficientlv  established  by  the  production  of  the 
proc^'verhal  de  bomage.  LavioUUe  &  Lecl&rc, 
19  L.  C.  J.  183,  Q.  B.  1875. 

.342.  The  procedure  of  the  ordonnance  of  1667 
with  reference  to  possessory  actions  is  still  in 
fjrce,  but  where  tne  possession  is  denied,  the 
action  degenerates  into  a  simple  action  of  dam- 
ages which  follows  the  ordinary  procedure. 
Oirard  v.  B6langer  et  al,  17  L.  C.  J.  36,  S.  C. 
1873. 

343.  To  found  a  possessor}^  action  the  plain- 
tiff must  have  had  an  exclusive  possession  for 
upwards  of  a  year  and  a  day,  and  the  trouble 
from  which  he  seeks  to  be  relieved  must  have 
existed  within  the  year  and  a  day  "previous  to 
the  institution  of  the  action.  De  6asp6  et  al. 
^s  qual  &  Asselin,  6  R.  L.  490,  Q.  B.  1875 ;  946  & 
947  C.  C.  P. 

CIV,  Pro  Socio,  see  Assumpsit. 

344.  Where  in  an  action  pro  socio  it  was 
alleged  in  the  declaration  that  the  plaintiffs 
had  rendered  an  annual  account  of  the  portion 
of  the  partnership  business  under  their  control 
to  the  defendant — Held,  not  to  be  necessary  to 
offer  and  file  with  such  declaration  an  account 
of  the  said  portion  of  the  partnership  business, 
but  it  will  De  necessary  to  the  maintenance  of 
the  action  to  prove  the  allegation  that  an 
account  has  been  rendered  by  the  plaintiffs  to 
the  defendant.  McDonald  et  al.  v.  Miller  et  al., 
8L.C.R.214,  S.  C.  1857. 


CV.   QUAKTO  MiNORIS. 

346.  "Where  in  the  description  of  a  lot  in  a 
deed  of  sale  it  was  said  to  be  '^131  feet  toward 
Hope  St.,"  and  it  turned  out  that  there  was  only 
100  feet  fW>ntage,  but  the  back  of  the  premises 
extended  to  175  feet,  and  the  lot  contained  even 
more  than  was  intended  to  be  conveyed,  the 
deed  giving  a  full  description  of  the  boundaries 
on  each  side — Held,  that  the  sale  was  by 
measurement,  and  the  vendor  could  not  be 
allowed  to  take  money  for  what  he  did  not  de- 
liver. Patterson  v.  Usbome,  3  R.  L.  468,  S.  G. 
1830;  1500  &  1501  C.  C. 

346.  A  purchaser  at  a  sheriff's  sale  of  an 
immovable  which  proves  not  to  contain  the 
amount  of  ground  described,  and  for  which  it 
was  sold,  has  a  right  to  demand  a  reduction  of 
the  price  in  proportion  to  the  deficiency. 
Faradis  v.  Alain  &  Zeau,  2  L.  C.  R.  194,  S.  C. 
1851;  708  C.  C.P. 

347.  An  adjudicataire  who  buys  at  a  sheriff's 
sale  a  fief  described  in  the  sheriff^s  advertise- 
ment as  containing  400  arpents,  whereas  it  only 
contained  188  arpents — Meld,  that  an  action 
would  lie  against  the  seizing  plaintiff,  to  w^hom 
the  proceeds  of  the  sale  went  as  mortgage  credit 
tor,  to  recover  from  the  latter  the  excess  of  price. 
Desjardinsk  LaBanquedu  Peuple,  8  L.  C.  J.  106, 
&.10  L.  C.  R.  .325,  Q.  B.  1860 ;  708  C.  G.  P. 
Reversing  judgment  of  court  below,  which  held 
that  such  action  would  not  lie  until  the  de- 
ficiency was  established  by  an  action  to  reform 
the  sheriff's  title  in  which  all  the  parties  should 
be  called. 

.348.  And  held,  also,  that  neither  the  defend- 
ant whose  land  has  been  so  sold,  nor  the  sheriff 
need  be  brought  into  the  action  for  the  recovery 
of  the  excess  of  price.    lb. 

349.  And  hela,  also,  that  such  action  could 
not  be  barred  by  any  prescription  short  of  ten 
years.    lb. 

350.  Where  the  defendant  was  sued  for  the 
price  of  five  lots  of  land  purchased  by  him  fron* 
the  plaintiff,  and  he  pleaded  that  he  had  never 
received  possession  of  one  of  the  lots,  which 
was  worth  more  than  all  the  other  lots  together^ 
and  that  he  was  entitled  to  have  the  value  of  it 
deducted  from  the  price  of  sale — Held,  reversing 
the  judgment  of  the  court  below,  that  the  plea 
was  well  founded  andjudgment  must  go  accord- 
inglv.  Lussier  v.  Mc  VeigTi,  6  L.  C.  J.  188,  S.  C . ;. 
7L;C.  J.  132,  Q.  B.  1863;  1501  C.  C.  P. 

351.  An  action  quanio  minoris  does  not  lie 
in  the  case  of  a  purchase  described  as  contain- 
ing 100  acres  more  or  less,  on  the  ground  that 
a  jfortion  of  the  lot  is  traversed  by  a  railway 
which  reduces  the  content*  to  the  extent  of  the 
property  of  such  railway,  when  the  existence  of 
such  railway  was  known  to  the  purchaser  prior 
to  the  sale.  Derby  &  Herrick,l9  L.  C.  J.  24,. 
Q.  B.  1873. 

CVI.  Quantum  Meruit. 

352.  In  an  action  on  a  quantum  meruit  for 
work  and  labor  done,  with  the  common  counts 
only  in  the  declaration,  if  it  appear  that  the 
work  was  performed  under  a  written  contract 
the  action  will  be  dismissed.  Huot  r.  Cremctzie, 
2  Rev.  de  Leg.  12,3,  K.  B.  1819. 

353.  In  an  action  on  a  special  contract  for 
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work  &nd  labor  done,  if  the  contract  be  not 
nmred,  do  evidence  of  a  quantum  meruit  can 
be  Teceired  unless  there  be  a  common  count  for 
a ottan/tfrnmertit^  in  the  declaration.  Barry  v. 
Beam,  2  Rev.  de  L6g.  124,  K.  B.  1820. 

354.  If  there  be  no  express  contract  the 
action  qaasnium  meruii  can  be  maintained. 
Tizo  r.  Jone8,^2  Rev.  de  L^g.  208,  K.  B.  1820. 

355.  A  carpenter  cannot  maintain  an  action 
generallj  in  debiic^us  assumpsit,  as  for  a  quan- 
hm  mentii,  for  work  and  labor  performed  and 
materials  found  hj  him,  if  such  work  and 
labor  and  materials  were  for  extra  work  to  be 
valued  in  an  express  authentic  written  agree- 
meDt,  according  to  a  specified  standard,  viz., 
the  contract  price ;  in  other  words,  the  law  does 
Qot  permit^n  action  in  debitatus  assumpsit  to 
tie  broQght  on  a  specialty  or  deed,  nor  on  any 
special  agreement  in  execution  of  which  any- 
tbing  remains  to  be  done,  the  proper  course  of 
the  plaintiff  bein^  to  allege  the  contract  in 
pursnance  of  whicn  any  extra  work  was  to  be 
lone.  Stuart  v.  Th'spannier,  1  Rev.  de  L^g. 
297,  Q.  B.  1846 ;  1690  C.  C. 

S66.  An  advocate  may  recover  by  action  on 
ihe  quantum  meruit  fees  for  professional  ser- 
vices irhich  are  of  a  nature  sufficiently  de- 
23ed  to  come  under  a  regular  rate  of  charges, 
"rat  not  for  services  of  an  indefinite  kind,  such 
a?  consultations  for  which  the  rate  of  charge 
^vbitrary.  Declin  v.  Tumhlety,  2  L.  C.  J.  182, 
S.  C.  1858. 

^7.  In  an  appeal  from  a  judgment  of  the 
Tircttit  Court  homologating  a  report  of  experts 
ia  an  action  on  the  quantum  meruit — Held,  con- 
fcrming  the  horaoloeation  of  the  report,  even 
though  the  work  had  been  executed  under  and 
Q  conformity  with  a  notarial  contract  between 
::.e  parties.  La  Fabrique  de  St.  Julie  de 
i^mmakPaquet,  1  R.  L.  430,  Q.  B.  1869. 

358,  By  the  law  of  Prance  which  governs 

:be  relation  of  advocate  and  client  in  this  Prov- 

i^.  the  advocate   has  an  action  against  his 

lent  to  recover  remuneration  for  his  services 

-Ml  on  an  express  contract  or  an  implied  con- 

I    'rft>>i  for  a  quantum  meruit.    Amyot  &  Guay,2 

1    Q  L  R.  201,  Q.  B.  1876. 

CVTI.  Qn   Tam,    Evidence    in,   see   EVI- 


559.  The  affidavit  required  in  a  qui  tarn  action 
i'  tiuJI  and  irregular,  if  the  deponent,  following 
''»-  French  version  of  the  statute,  declare — 
"  ^il  n'agit  pas  dans  le  but  de  se  procurer  d 
''•>8i^  auetme  (tcaniage,'''  in.^tead  of  saying 
"  <^-*  the  purpose  of  procuring  him  (the  delend- 
-^*'j  any  advantage,  according  to  the  English 
•^rsY-n  aad  the  intentions  of  the  legislature. 
''^^«oji  V.  St.  Denis  et  al.y  12  L.  C.  J.  279,  C. 
'  3«57:  Q.  27  &  28  Vic.  cap.  45,  sec.  1. 

*;^.  And  kdd,  also,  that  the  plaintiff  in  a 
i*"  iam  action  when  he  has  made  his  affidavit, 
*  sot  bound  to  appear  personally  in  order  to 
i-ftj'.e  his  existence  and  declare  his  real  condi- 
**.'.  his  residence  and  his  right  to  prosecute, 
■  ^withstanding  the  deposition  of  the  defendant 
■j^iffoath  that  he  searched  for  him  with  all 
*t  '^^^^g'^c^  but  did  not  know  him .  lb. 
^3^1.  The  French  version  of  the  C.  S.  L.  C. 
••*23  Vic.  cap.  43,  sec.  1,  contains  an  error 
^  1 »  &tal  discrepancy  with  the  object  of  the 


statute,  and  the  English  version  must  be  fol- 
lowed  for  the  proper  allegations  of  the  affidavit 
in  qui  tarn  actions.  Leclerc  v.  Blanckard,  12 
L.  C.  J.  236,  C.  C.  1868. 

362.  The  defendant,  a  road  inspector,  was 
prosecuted  for  neglect  to  make  a  procls-ver- 
oal  of  a  projected  road  as  ordered,  and  a  con- 
demnation of  $32  was  prayed  against  him — 
Held,  on  the  demurrer  of  defendant,  that  as  the 

Elaintiff  or  prosecutor  could  receive  only  one 
alf  of  the  condemnation  money,  that  the 
action  should  have  been  brought  both  in  the 
name  of  the  municipality  and  of  his  own. 
Lamiv.  Eabouin,  1  R.  L.  687,  S.  C.  1870. 

363.  But  held,  at  the  same  time  that  any  j>er- 
son  could  bring  such  an  action  without  being 
previously  authorized  by  the  municipality.    IK 

364.  And  held,  also,  that  in  an  action  qui  tarn 
the  defendant  cannot  be  called  as  a  witness 
against  himself,  and  if  he  is,  his  evidence  will  be 
set  aside  by  the  court.    lb.    381  M.  C. 

365.  In  an  action  against  a  person  for  cutting 
trees  without  permission  of  the  proprietor, 
under  section  three  of  the  agricultural  act,  the 
action  must  be  for  a  penalty  as  well  as  for 
damages.  Houle  v.  Martin,  6  R.  L.  70  &,  641  > 
C.  C.  1874 ;  C.  S.  L.  C.  cap.  26,  sec.  3. 

CVm.  Redhibitory. 

366.  In  an  action  arising  out  of  a  purchase  of 
horses,  held,  that  no  action  for  rice  redhibitoire 
would  be    maintained  unless   brought   within 
eight  days  afler  the  sale  of  the  horses.    Darte  v . 
Kennedy,  15  L.  C.  J.  280,  C.  C.  1871 ;  1530  C.  C. 

367.  An  action  to  rescind  a  contract  on 
account  of  breach  of  warranty  must  be  brought 
with  due  diligence  and  must  have  the  effect  of 
replacing  the  other  in  the  same  position  with 
respect  to  the  goods  which  are  the  subject  of 
the  contract  as  he  occupied  before  their  delivery. 
Lewis  et  al.  v.  Jeffrey  et  al.,  18  L.  C.  J.  132,  S.  U. 
1874  ;  1530  C.  CT 

368.  The  '  redhibitory  action  must  be  in- 
stituted within  the  shortest  delay  possible  under 
the  circumstances  of  the  case,  but  it  is  for  the 
defendant  to  set  up  the  plea  of  unnecessary 
delay,  as  it  is  a  plea  of  prescription  and  will  not 
be  supplied  by  the  court.  Danis  v.  Taillefer,  6 
R.  L.  404,  C.  C.  1874 ;  2188  C.  C. 

369.  Where  the  parties  reside  within  twenty 
miles  of  each  other  a  redhibitory  action  in- 
stituted six  weeks  afler  the  sale  will  not  be 
considered  to  have  been  brought  with  reason- 
able diligence  and  will  be  dismissed.  Begin  v. 
Dubois,  1  Q.  L.  R.  381,  C.  C.  1875  j  1530  C.  C. 

ex.  Residence  of  Parties  to. 

370.  In  a  petitory  action  the  defendants  being 
desirous  of  serving  the  plaintiff  with  a  rule  for 
faits  et  articles,  and-  not  being  sure  that  in- 
terrogatories served  at  the  prothonotary's  office 
could  be  taken  pro  confessis,  they  made  applica* 
tion  that  the  plaintiffs  attorney  should  be  called 
on  to  declare  where  his  client  was — Held,  that 
the  attorney  might  be  called  on  to  state  the 
residence  of  his  client,  but  he  could  not  be  com- 
pelled to  answer,  though  it  could  not  be  con- 
sidered a  breach  of  professional  etiquette  for 
him  to  do  so.  Ransan  v.  The  Corporation  of 
Montreal,  I  L.  C.  L.  J.  94,  S.  C.  1865. 
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CXI.  Right  of,  see  Cause  of. 

371.  Circumstances  of  fraud  give  rise  to  a 
Tight  of  action  sufficient  to  create  jurisdiction. 
Coulombe  v.  Lemieux,  9  L.  C.  J.  73,  S.  C.  1865. 

372.  A  right  of  civil  action  exists  against  a 
thief  wherever  found.  The  Royal  Insurance  Co, 
V.  Knapp  &  Griffin,  11  L.  C.  J*.  19,  &  2  L.  C.  L. 
J.  189,  S.  C.  1867. 

373.  On  usurious  contracts — The  right  of 
action  under  the  old  French  law  to  recover  back, 
from  the  lender,  money  received  by  him  on  a 
usurious  contract  in  excess  of  the  principal  and 
legal  interest,  is  assi^able,  and  the  fiact  that  a 
iiumber  of  persons  without  interest  in  the  con- 
tract have  been  joined  in  the  transfer  does  not 
affect  its  validitv.  Kierskowski  &  Dorion  ei  al., 
14  L.  C.J.  29,  P.  C.  1868. 

374.  Where  the  payments  sought  to  be  re- 
covered, however,  were  made  under  a  new  con- 
tract which  was  substituted  for  the  usurious  one, 
and  entered  into  for  good  and  sufficient  con- 
sideration subsequently  to  the  passing  of  the 
Provincial  Act  of  March,  1853 — Held,  th&t  no 
right  of  action  existed.    lb.  C.  S.  C.  cap.  58. 

375.  Where  arises. — Where  a  hypothecary 
action  was  attacked  by  declinatory  exception — 
Held,  that  the  circuit  within  which  the  d^ien- 
ieur  held  possession,  and  not  the  circuit  in  which 
the  contract  was  made  was  the  place  where  the 
cause  of  action  arose.  Morkitl  v.  Cavenagh,  4 
L.  C.  J.  7,  S.  C.  1854;    37  C.  C.  P. 

376.  A  sale  effected  by  correspondence  be- 
tween the  plaintiff  and  the  defendant,  residing  in 
different  districts,  and  delivery  made  in  the 
plaintiff's  district,  payment  to  be  by  note  pjayable 
m  defiendant's  district,  does  not  constitute  a 
right  of  action  arising  in  the  plaintiff's  district. 
Warrenv.  Kay  et  al,  6  L.  C.  R.  492,  S.  C.  1856. 

377.  R  agreed  verbally  with  H  at  Nicolet  to 
tow  his  raft  from  Nicolet  to  Quebec,  upon  which 
H  telegraphed  to  his  agent  in  Quebec  to  in- 
struct the  agent  of  R  in  Quebec  to  send  up  R's 
steamboat  from  Quebec  to  perform  the  towage 
in  question,  which  was  done,  and  the  raft  towed 
to  Quebec  accordingly — Held,  that  the  cause 
of  action  did  not  arise  in  Quebec  so  as  to  give 
the  court  there  jurisdiction,  and  the  cause  of 
action  meant  the  whole  cause  of  action  or  all 
the  circumstances  connected  with  the  transac- 
tion which  gave  rise  to  the  action.  Rousseau  v. 
Hughes,  8  L.  C.  R.  187,  S.  C.  1857  ;  34  C.  C.  P. 

378.  The  master  of  a  vessel  from  Glasgow  to 
Montreal,  failed  to  deliver  the  luggage  of  a  pas- 
senger shipped  from  the  steamer  to  the  latter 
place  on  board  of  his  vessel,  and  the  plaintiff 
brought  action — Held,  that  the  cause  of  action 
did  not  arise  in  a  foreign  country,  but  in  Mon- 
treal. Macdougall  v.  Torrance,  5  L.  C.  J.  148, 
S.C.  1861. 

379.  Where  the  plaintiff  brought  action  for 
the  recovery  of  a  certain  sum  of  money  which 
by  the  decfaration  was  payable  in  London  on 
an  obligation  passed  at  Quebec — Held,  that  the 
cause  of  action  arose  in  Quebec.  Jackson  et  al. 
V.  Coxworthy  ei  al.,  12  L.  C.  R.  416,  S.  C.  1862. 

380.  Where  a  resident  of  Toronto  ordered 
goods  by  letter  from  a  merchant  in  Montreal,  and 
also  gave  verbal  orders  for  goods  to  the  travel- 


*  The  general  laws  of  usury  were  abolished  by  22  Vic. 
cap.  85,  sec.  2.    See  C.  S.  C.  cap.  68.— Ed. 


ing  agent  of  the  merchant  at  Toronto,  and  action 
was  brought  in  Montreal — Held,  on  declinatory 
exception,  that  the  cause  of  action  arose  in 
Montreal,  not  in  Toronto.  Clark  v.  Riichey,^ 
L.  C.  J.  234,  &  14  L.  C.  R.  48,  S.  C.  1863. 

381 .  Where  a  defendant  was  sued  for  a  prix 
de  vente  of  a  lot  of  land  situated  in  the  district 
in  which  the  action  was  commenced,  and  service 
w^as  made  upon  the  defendant  at  his  domicile 
within  another  district,  in  which  also  the  dee<l 
of  sale  was  passed — Held,  that  the  court  lia4 
no  jurisdiction,  the  cause  of  action  having  arisen 
in  another  district.  Gauthier  v.  Grati<yn,  U 
L.  C.  R.  442,  C.  C.  1864;  37  &  38  C.  C.  P. 

382.  Where  a  newspaper  proprietor  brought 
action  against  the  postmaster  of  Montreal  for 
an  alleged  subscription  to  his  ne>^paper,  but 
failed  to  make  proof  of  any  subscription — Held, 
maintaining  the  declinatory  exception  of  the 
defendant,  that  the  mailing  of  the  paper  at  tht 
Quebec  post  office  did  not  give  rise  to  a  right  ol 
action  there,  though  it  might  have  done  so  had 
the  paper  been  ordered.  Poote  v.  Freer,  16  L.  C. 
R.  46,  C.  C.  1864. 

383.  The  delivery  at  the  post  office  of  a  news- 
paper addressed  to  a  person  residing  in  another 
district  gives  rise  to  a  ri^ht  of  action  in  the  di^- 
trict  where  it  was  so  delivered.  Penny  et  al  v. 
BertheloU  9  L.  C.  J.  104,  C.  C.  1865. 

384.  Where  a  contract  for  the  sale  of  goods 
was  made  with  defendant  in  Montreal,  throuih 
the  a^ent  in  Montreal  of  the  plaintitJs,  who  were 
a  foreign  company,  and  the  moneys  were  sent  to 
the  agent  so  that  the  defendant  could  not  have 
got  the  goods  from  the  Custom  House  in  Mont- 
real without  applying  to  the  agent  of  the  plain- 
tiffs, but  were  at'detendant's  risk  the  moment 
they  were  placed  on  the  railway  at  Boston— 
Held,  that  the  cause  of  action  did  not  arise  in  a 
foreign  country.  Gregory  &  The  Boston  and 
Sandwich  Glass  Co.,  §  L.  C.  J.  134,  &  15  L.  C. 
R.  475,  &  1  L.  C.  L.  J.  37,  Q.  B.  1865. 

385.  The  plaintiffs  sued  in  Montreal  on  a  con- 
tract made  at  Vercheres  for  a  balance  of  money 
which  they  had  advanced  to  the  defendant  for 
the  purchase  of  grain.  The  defendant  raiseil 
the  question  of  jurisdiction.  The  objection  was 
held  to  be  unfounded  in  itself  and  irregular. 
as  being  raised  in  a  plea  to  the  merits,  inst^^a-l 
of  by  exception.*  Amioi  et  vir.  v.  Martineau,  1  L. 
C.  L.  J.26,R.  C.  1865. 

386.  An  action  for  separation  of  property  is 
properly  brought  in  tne  district  where  the 
defendant  has  been  personally  served  in  accon 
ance  with  C.  S.  L.  C.  cap.  82,  sec.  26.  Harnoi.^  v. 
SL  Jean,  10  L.  C.  J.  76,  &  16  L.  C.  R.  255,  k  2 
L.  C.  L.  J.  19,  Q.  B.  1866  ;  35  C.  C.  P. 

387.  An  action  cannot  be  brought  in  a  district 
in  which  the  defendant  has  no  domicile,  ami 
where  he  has  not  been  served  with  process,  uu 
less  the  whole  cause  of  action  has  arisen  in  Iha 
district.    Gault  et  al.  v.  Wright etal,  13  L.  C.  J 
60,  S.  C.  1868 ;  34  C.  C.  P. 

388.  Where  a  commercial  traveller  had  com 
missions  to  act  for  various  houses  in  Montreal 
and   to  sell    goods,  and  he  took   an   order   ir 
Kamouraska  for  one  of  the  houses  in  Montrea 
which  he    represented,  and   such    order    wa 


*  The  grounds  of  this  decision  are  not  given  with  !*affi 
ciont  cleame.4s  in  the  report  to  make  the  judgment  in 
telligible.— Ed. 
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accepted  by  sucli  house — Held,  that  the  right  of 
anion  did  not  arise  in  Kamouraska,  but  in 
Montreal.  Lapierrey.  Gauvreceu,  17  L.  C.  J.  241, 
S  C.R.I873;  34C.  C.  P. 

.^"^9.  The  cause  of  action  upon  the  acceptance 
o:  an  application  for  a  policy  of  life  insurance  by 
2Q  agent  does  not  arise  where  it  was  taken,  but 
nhere  the  office  of  the  company  is  situated. 
Pattison  v.  The  Mutual  Insurance  Co.  of  StaJi- 
VfO'i  and  Sherbrooke',  16  L.  C.  J.  25,  S.  C.  R. 
:?:2;  34  C.  C.  P.,  &  C.  38  Vic.  cap.  20,  sec.  11. 

.190.  Action  on  promissory  notes  made  in  one 
;!ace  and  payable  in  another  may  be  brought  in 
liie  tlistrict  where  they  are  pav^able.  Claxtan 
.  MrLtanet  al.,  4  R.  L.  654,  S.'  C.  1873 ;  84  C. 
C.P. 

.'^91.  A  debtor  is  liable  to  be  sued  at  the  place 
v»)iere  tbe  debt  was  contracted,  but  not  at  the 
/.ace  where  it  was  made  payable  merely  on 
a'  count  of  the  debt  having  been  made  payable 
V.  ere.  Wuriele  v.  Lenghan,  1  Q.  L.  R.  61,  S.  C. 
]n4:34C.  C.P. 

31*2.  Where  a  contract  though  bearing  date 
a*  Montreal  was  proved  to  have  been  made  in 
»'!.tario — I/eldy  that  the  cause  of  action  arose 
/  Ootario  and  the  action  here  was  dismissed. 
T'ir  Railway  and  Newspaper  Advertising  Co, 
'  Hamilton  et  aL,  20  L.  C.  J.  28,  S.  C.  1875. 

0^3.  Where  a  Life  Insurance;  Co.  having  its 
K  ae  office  in  New  York,  and  its  principal 
.h:e  tor  the  Province  of  Quebec  in  Montreal, 
i:  i  a  local  office  in  Quebec,  had,  upon  appli- 
■  I'jjn  made  in  Quebec,  issued  a  policy  to  a  per- 
-  .  residing  in  that  city,  and  being  sued  for  the 
i...«'UQt  of  such  policy  was  required  by  process, 
■Hr\^l  at  the  Montreal  office,  to  appear  and 
.■  f&'i  l^fore  the  Superior  Court  at  Quebec  and 
«V .lined  the  jurisdiction — Held,  that  it  was 
':i.aml>ent  on  the  plaintiff  to  show  that  the 
V  ::cy  had  been  executed  in  the  district  of  Que- 
'»  ;  that  the  proof  adduced  was  insufficient  for 
•  ^-i  parpose ;  that  on  the  contrary  there  was 
.'A^'tu  to  presume  that    the  policy  had   been 

■itifi  and  executed  at  the  home  office  in  New 
Y'.-.'-k,  aod  that  the  declinatory  exception  must 

I  cou^uence  be  maintained.  Vezvna  v.  Tlie 
S^  York  Ufe  Insurance  Co.,  1  Q.  L.  R.  207, 
>  0.  IS76. 

^.^4.  The  court  at  Montreal  has  no  jurisdic- 
<  a  to  compel  a  defendant  to  answer  a  suit  on 
.  irat\  made  at  Montreal,  but  payable  at  St. 
rl'i*;inthe,  and  accepted  accordmgly.  Greene 
-'  '/.  T.  Blanch€ite,20  L.  C.  J.  196,  S.  C.  1876. 

'^3.  In  an  action  pro  socio  arising  out  of  a 
i-nr.ership  contracted  in  the  Island  of  Jersey, 
.'  i  Laving  its  head  office  there,  but  carrying  on 
•"'  principal  business  and  owning  property  in 
Jj*  .iinrict  of  Gaspe,  the  defendants  who  had 
-t\frt«een  domiciled  in  the  said  district  were 
' .  hiLoned  through  the  newspapers  to  appear 
1-1  jiiead  therein  and  declined  the  jurisdiction 
—i^ii, confirming  court  below,that  thedeclina- 

•  'T-  exception  was  well  taken.     Gosset&  Robin 

*  •' ,  2  Q.  L.  R.  91,  Q.  B.  1876. 

*."XV.  Trrei-je  Directje. 

•'S.  Until  the  rendering  of  the  account  as 
'  '  r  the  only  action  by  the  minor  become 
•*)»jr  against  his  tutor  arising  out  of  the 
"^i4U.i«txmtioD  is  the  action  tutelae  direciae. 
i^MB  V.  Jfoor«,  17  L.  C.  J.  235,  S.  C.  1873. 


CXVI.  Union  of. 

397.  Where  motion  was  made  to  unite  two 
causes  on  the  ground  that  the  matters  and 
things  in  both  were  the  same,  and  the  action 
in  both  cases  depended  upon  the  validity  of  a 
will,  the  motion  was  held  to  be  at  variance  with 
the  uniform  practice  of  the  courts  and  was  re- 
jected accordingly.  Simard  v.  Perrault  &  Per- 
rault  &  Simard,  1  L.  C.  J .  249,  S.  C.  1857. 

398.  Where  the  pleas  to  four  different  actions 
and  between  the  same  parties  were  precisely 
similar,  being  on  promissory  notes  matured  at 
different  dates,  an  application  by  defendant  to 
unite  the  actions  was  refused.  Foley  et  al.  & 
Tarratt  et  al.,  9  L.  C.  J.  108,  &  15  L.  C.  R.  245, 
Q.B.1865. 

399.  The  court,  however,  it  would  appear, 
may  in  its  discretion  allow  a  motion  to  unite 
two  actions  on  sufficient  cause  shewn,  although 
the  consent  of  the  opposite  party  be  withheld. 

lb.  .    .       ^ 

400.  Two  actions  may  be  united  and  prose- 
cuted under  the  same  procedure  by  order  of 
the  court  on  the  demand  of  one  of  the  parties 
when  there  is  connection  between  the  two. 
mheri  v.  Quesnel,  10  L.  C.  J.  83,  S.  C.  1866. 
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ACTS  OF  PARLIAMENT. 

I.  Agricultural  Act,  see  AGRICULTURAL 
ACT. 

XL  Alteration  of,  401. 

III.  Canada  Tbnure'Act,  see  C.  T.  A. 

IV.  Constitutionality  of,  402-408. 

V.  Duties  of  Courts  with  Respect  to,  see 
COURTS. 

VI.  Effect  of,  409-413. 

VII.  Election  Act  of  1849,  see  ELECTION 
LAW. 

VIII.  Errors  in,  414. 

IX.  Interpretation  of,  415-416.        ^^^.^ 

X.  Operation  of,  see  SEIGNORIAL 
RIGHTS 

XL  Seionorial  Act  of  1854,  see  SEIGNO- 
RIAL RIGHTS. 
XII.  South  Sea  Bubble  Act,  417. 

II.  Alteration  of. 

401.  Where  a  statute  imposed  a  punishment 
of  two  months  imprisonment  with  or  without 
hard  labor  for  vagrancy,  and  by  a  subsequent 
statute  it  was  enacted  that  the  imprisonment 
might  be  extended  to  six  months,  but  said 
nothing  about  hard  labor— HeZd,  that  this  alter- 
ation was  equivalent  to  a  new  punishment  which 
abrogated  the  former,  and  that  a  conviction 
under  the  latter  act  adjudging  six  months  im- 
prisonment with  hard  labor  was  bad.  WilliamSy 
Exp.,  19  L.  C.  J.  120,  S.  C.  1875. 

IV.  Constitutionality  of. 

402.  The  powers  conferred  on  the  Corporation 
of  Montreal  bv  the  act  of  the  Province  or  Quebec 
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ADMINISTEATOK. 

legislatare  of  a  colony  should  be  valid  i... 
bindine  within  the  colony,  and  direcUd  that  th 
colonial  court  of  appeal    should  be  subject  1 
such  appeal  as  it  was  previous  (o  the  passing  A 
the  said  act,  and  also  to  such  flirther  and  oihol 
provisions  as  might  be  made  in  that  behalf  hjl' 
any  act  of  the  colonial   legislature — Held,  that 
an    act   having   been   passed    by  the  color ' 
legislature  limiting  the  right  of  appeal  (o  ce 
where  the  sum  in  dispute  was  not  lees    tl 
£500  sterling,  a  petition  for  leave  to  appeal  in  ■ 
case  where  tne  sum  was  of  less  amount  could 
not  be  received  by  the  king  in  council,  although' 
Uiere  was  a  special  savingclause  in  the  colonial 
act  of  the  rights  and  prerogatives  of  the  crownj 
Ourillier  k  Aylvnn,  S.  R.  627,  K.  B.  1832.  1 

413.  An  act  of  the  legislature  of  a  colony 
belonging  to  the  crown  is  in  every  case  W 
which  it  in  applicable  of  binding  authorilv, 
eqnallv  in  the  queeu'a  high  court  ol  adniiraliy 
and  in  the  vice-aJmiraltv  court  of  Canada. 
The  Hiberuian  in  re.,  1  'Q.  L.  R.  319,  P.  (.'. 
1872. 

VIII.  Errors  vs. 

414.  A  typc^raphical  or  clerical  error  in  the 
English  text  ol  a  statute,  as  bv  the  insertion  of 
the  word  "  these  "  instead  of  tfie  word  "thin!" 
cannot  be  corrected  by  reference  to  the  Freneli 
text  in  which  no  such  error  occurn,  and  the 
court  will  not  presume  what  meaning  the  legi  — 
lature  inlendeif,  but  will  take  the  text  ai  it  tiniU 
it.  Arckmnbault  v.  Roy  &  Poirier,  2  L.  C.  It. 
25,  S.  C.  1851. 

IX.  ISTBBPEKTATION  OF. 

415.  On  the  trial  of  an  election  petition— 
Held,  that  the  French  and  En<;lish  versions  ui* 
the  Provincial  Statutes  have  equal  force.  When 
they  exactly  contradict  they  destroy  each  other; 
but  if  one  be  ambiguous  only,  the  other  may  U; 
resorted  to  for  explanation  of  the  intent  aii.l 
meaning  of  the  law.  BelUnaham  &  Abbott,  2 
L,  C,  J.13,  &  O'FarreU  &  De  Tilley,  2  L.  C.  J.  26, 
E.R.  8.  C.  1858. 

416.  And  AeW,  also,  that  the  words  "superior 
or  circuit  court  judge"  used  in  the  Contro- 
verted Elections  Act  of  1857,  mean  a  judge  uf 
the  superior  court  or  of  the  circuit  court,     lb. 

Xn.  SoiTTH  Sea  Bcbdi.e  Act. 

417.  The  Act  6  Geo.  I,  cap.  18,  commonly 

called  the  South  Sea  Bubble  Act,  does  n<it 
extend  to  the  American  coioniec.  White  el  nt. 
v.  The  Daedalut,  S.  R.  130,  K,  B.  1818. 


ADJUDICATION— See  SALE 
Judicial. 


ADMINISTRATOR— See  EXECU- 
TOR. 


,  see  AGENCY,  Power 
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ADMINISTRATORSHIP. 

I.  EnocrcK  of,  tte  EVIDENCE. 


ADMISSIONS— See  EVIDENCE, 
PLEADING. 


ADULTERY— <See  MARRIAGE. 

I.  A  Gbotkd  op  SBPi.Ki.TioH  rBOM  Bed  and 
BoASO,  Me  ACTION  ss  separation. 

II.  Or   Widow    dbpbitbs  of    Doweb,   *te 
DO  WEB. 


ADVANCES. 
I.  Attachment  for,  tee  ATTACHMENT  of 

TlHBEK. 

U  CoMMissioy  05,  see  COMMISSION, 
m.  LfEN  FOB,  see  ATTACHMENT,  PRIVI- 
LEGE, SHIPPING. 


ADVERTISEMENT  in  Officul 
Gazette. 

L  LiABiLrrT  foe,  see  SHERIFF,  Liability 


or. 


n.  Of  Lajtd   solo  bt  Sheriff,  see  SALE 

Judicial. 


ADVICE. 

I.  Crixixal,  418. 

II.  Malicious,  419. 

I.  Crixinax. 

418.  An  advocate  who  has  advised  a  client 
t'.  oppose  the  execution  of  a  writ  against  him 
ly  rorce,  if  necessary,  believing  the  writ  to  be 
iiiil,  cannot  be  convicted  on  a  criminal  infor- 
Bi^tion  for  such  advice.  Regina  v.  Morrison  & 
Pagnudo,  3  B.  L.  525,  Q.  B.  1872. 

n.  Malicious. 

419.  An  action  will  lie  against  a  person 
a«i vising  another  to  a  breach  of  contract  for 
acr  damage  resulting  therefrom.  Maikieu  v. 
lApxmme,  4  R.  L.  371,  S.  C.  1872. 


ADVOCATES— iSee  ATTORNEYS. 

I.  Acnov  AGAINST,  See  ACTION  against 
Attornet. 

II.  CsASiNG  TO  Practice,  420. 

III.  Fees  of,  421-424. 

IV.  Liability  of. 

Wkti^  not  practising y  425. 
For  Neglect,  426. 

V.  Powers  of,  427. 

VI.  Privileges  of,  428. 

Vn.  Professional  Etiquette,  429. 


IX.  Rbspoksibility  of,  for  advice,  see 
ADVICE. 

X.  Rights  of,  430, 432. 

n.  Ceasing  to  Practice. 

420.  A  court  cannot  take  cognizance  of  itself 
of  the  fact  that  an  advocate  has  ceased  to 
practise.  Dag  v.  Decousse  &  Dorval,  12  L.  C. 
J.  265,  S.  C.  1868. 

in.  Fees  of,  see  FEES. 

421 .  An  advocate  may  recover  by  action  on 
the  quantum  meruit  fees  for  professional  services 
which  are  of  a  nature  sufficiently  defined  to 
come  under  a  regular  rate  of  charges,  but  not 
for  servioes  of  an  indefinite  kind,  such  as  con- 
sultations, for  which  the  rate  of  charge  is  arbi- 
trary. Declin  v.  Tumblety,  2  L.  C.  J.  182, 
S.  C.  1858. 

422.  On  a  motion  to  revise  the  prothono- 
tary's  taxation  of  the  defendant's  bill  of  costs— 
Heldfihtki  no  fee  for  rehearing  would  be  allowed 
unless  the  rehearing  took  place  by  special 
order  of  the  court  and  to  enable  the  court  to  be 
more  fully  informed  of  the  case.  Boswell  v. 
Lloyd,  13  L.  C.  R.  18,  S.  C.  1862. 

423.  Where  several  parties  had  signed  a 
document  authorizing  an  advocate  to  take  a 
certain  proceeding,  the  latter  cannot  hold  them 
jointly  and  severally  responsible  for  the  pay- 
ment of  his  fees.  Voutre  v.  Dempseu,  9  L.  C. 
J,  176,  C.  C.  1865. 

424.  And  held,  also,  that  where  an  advocate 
proceeds  in  virtue  of  such  document  he  is 
Dound  by  the  understanding  of  the  parties  to  it, 
although  he  himself  be  not  a  party  to  the  docu- 
ment and  is  ignorant  of  what  it  contains,  even 
where  it  is  part  of  the  agreement  that  one  oi 
the  signatanes  is  to  be  exempt  from  the  costs 
incurred  thereunder.    lb. 

IV.  Liability  of, 

425.  When  not  practising— In  An  action  by 
the  prothonotary  against  an  advocate  who  had 
long  since  ceased  to  practice,  for  the  lax  im- 
posed by  13  and  14  Vic.  cap.  37,  for  paying  re- 
porters— Heldf  that  he  was  not  liable,  as  the 
term  advocate  therein  used  only  applied  to 
such  as  were  actually  in  practice.  Monk  et  at. 
V.  Viger,  2  L.  C.  R.  13,  S.  C.  1851. 

426.  For  neglect^ An  attorney  is  not  liable 
to  his  client  except  for  gross  neglect,  and  allow- 
ing an  action  to  become  perimie  does  not  con- 
stitute such  neglect.  Beaudry  v.  Ouimet  et  al., 
9L.  C.  J.158,  S.  C.  R.  1865. 

V.  Powers  of. 

427.  An  advocate  has  no  power  of  himself  to 
agree  concerning  the  rights  of  the  parties  he 
represent.^.  King  &  Pinsonneault,  6  R.  L.  703. 
P.  C.  1875. 

VI.  Privileges  of. 

428.  On  an  attachment  in  garnishment  it  was 
heldy  that  an  attorney  or  advocate  being  tiers- 

I  sain  in  a  cause  could   not  refuse   to  declare 
I  what  moneys  or  eflects  he  had  in  his  hands  be- 
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longing  to  the  defendant,  his  client,  on  the 
ground  that  his  doing  so  would  be  a  betrayal  of 
professional  confidence.  Mackenzie  et  al.  v.  Mac- 
kenzie &  Mackenzie  ei  al.,9L.  C.  J.  87,  S.  C. 
1864. 

Vn.  Professional  Etiquette. 

429.  An  attorney  mav  be  called  on  to  de- 
clare the  residence  of  his  client,  but  he  cannot 
be  compelled  to  answer,  though  it  would  be  no 
breach  of  professional  etiquette  for  him  to  do 
so.  Ranson  v.  The  Corporation  of  Montreal,  1 
L.  C.  L.  J.  24,  S.  C.  1865. 

X.  Rights  OP. 

430.  An  advocate  or  attorney  at  law  has  no 
ri^ht  of  action  against  his  client  for  costs  of  a 
suit  which  is  still  _pending.  Atwell  &  Browne, 
9  L.  C.  J.  165,  Q.  B.  1865. 

431 .  And  where  a  client  supplied  his  attorney 
ad  litem  with  money  to  cariy  on  a  suit,  and 
judgment  going  in    his    favor  with  costs   the 

'  attorney  was  paid  his  taxed  costs  by  the  other 
side,  and  the  client  brought  action  to  recover 
the  monev  so  supplied— -acW,  that  the  attorney 
had  a  right  to  offset  against  the  demand  of  the 
client  the  value  of  his  services  rendered  in  the 
case  over  and  above  the  taxed  costs  paid  to  the 
attorney  by  the  other  side.  Beaxidry  v.  Ouimei 
ei  aly  9  L.  C.  J.  158,  S.  C.  R.  1865. 

432.  An  advocate  and  attorney  at  law  has 
the  right  to  reclaim  from  his  client  the  cost  of 
%  factum  made  for  such  client  and  submitted  to 
the  judge,  such  costs  not  being  provided  for  in 
the  tariff.  Vandale  v.  Gautkier,  6  R.  L.  132, 
C.  C.  1873. 


AFFIDAVIT. 

I.  For  Attachment,   see    ATTACHMENT, 
INSOLVENCY. 

II.  For  Capias,  see  CAPIAS. 

in.  For  Immediate  Examination  op   Wit- 
ness, see  WITNESS. 

IV.  For  Mandamus,  see  MANDAMUS. 

V.  In  Actions  on  Notes,  see  ACTION  on 
Bills,  &c. 

VI.  In   Default    Cases,  see   ACTION    by 
Default. 

VII.  In   Election    Cases,  see   ELECTION 
LAW. 

VIII.  In    Intervention,    see   INTERVEN- 
TION. 

IX.  In  Quitam  Cases,  *e«  ACTION  Qui  tam. 

X.  Jurat  in,  see  JURAT. 

XI.  With  Motion  for  Security,  see  COSTS. 

XII.  With  Opposition,  see  OPPOSITION. 
Xm.  With  Pleading,  see  PLEADING. 


AFFINITY— /See  KINDRED,   RELA- 
TIONSHIP. 
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AFFREIGHTMENT,  see  CARRIERS. 

I.  Bill  op  Lading. 

Conditions  in,  433-436. 

Interpretation  of,  436-438. 

Eight  to,  439. 

Transfer  of  440. 
n.  Charter  Party. 

Liability  q/",  441. 
in.  Condition  op  Goods  when  Shipped,  442. 

IV.  Consignee. 
Liability  of,  443-445. 
Notice  of  loss  by,  446 . 
Powers  of,  447. 
Eights  of,  448, 

Wlw  is,  449. 

V.  Consignment. 
Effect  of  450. 

VI.  Freight. 
Action  for,  451 . 
Liability  for,  452. 

I.  Bill  of  Lading. 

433.  Conditions  in — A  common  carrier  may 
limit  his  liability  by  conditions  inserted  in  the 
bill  of  ladingt  and  where  a  bill  of  lading  con- 
tained a  clause  or  a  condition  that  if  from  any 
cause  the  ^oods  did  not  go  forward  on  that  ship, 
they  should  be  forwarded  bv  the  next  steamer 
of  that  Wne^—Held,  that  tne  carrier  was  Dot 
liable  for  loss  arising  from  delay  in  tranship- 
ment where  the  ocean  vessel  was  found  to  Le 
fnll.  Torrance  et  al.  &  Allan,  8  L.  C.  J.  57, 
Q.  B.,  &  6  L.  C.  J.  190,  S.  C,  &  1676  C.  C. 

434.  Where  a  bill  of  lading  contained  a  con- 
dition that  demurrage  would  be  charged  on  all 
cars  not  unladen  witnin  twenty-four  hours  afur 
their  arrival — Held,  that  under  such  condition 
there  was  a  lien  upon  the  goods  carried  as  well 
for  demurrage  as  for  freight.  Murray  v.  Tkc 
Grand  Truwc  Eailway  Compawu,  6  R.  L.  746, 
S.  C.  1874;  2457  et  seq.  C.  Cf. 

435.  The  conditions  on  the  back  of  a  bill  of 
lading  limiting  the  liability  of  the  company  will 
bind  the  consignee  if  signed  without  reserve. 
Chartier  etal.v.  The  Grand  Trunk  Eailway  Co., 
17  L.  C.  J.  26,  S.  C.  1873;  2422  C.  C. 

436.  Interpretation  of — The  plaintiffs'  and 
appellants'  action  was  for  $9,55d,  the  value  of 
the  damage  alleged  to  have  been  suffered  by 
306  packages  of  tea  on  the  voyage  from  London 
to  Montreal.  By  the  bill  of  lading  the  goods 
were  to  be  delivered  from  the  ship's  dock  at 
Montreal,  where  the  ship's  responsibility  should 
cease,  to  the  Grand  Trunk  Railway,  and  by 
them  to  be  forwarded  by  rail  to  Toronto,  there 
to  be  delivered  to  the  plaintiffs.  One  provision 
of  the  bill  of  lading  was  that  ''no  dama^  that 
can  be  insured  against  will  be  paid,  nor  will  any 
claim  whatever  be  admitted,  unless  made  before 
the  goods  are  removed  " — Held,  that  the  latter 
words  applied  to  the  removal  from  the  ship  at 
Montreal,  and  were  strictly  binding  on  the  con- 
signees, and  that  such  a  condition  was  not  an 
unreasonable  one,  and  covered  all  damage,^ 
latent  as  well  as  apparent.  Moore  et  al.  &  Harris^ 
2Q.R.  L.147,  P.  C. 

437.  And  h^ld,  also,  that  a  delay  of  several 
weeks  in  making  a  claim  for  damage  done  to 
goods  on  the  ship  itself  could  not  oi  itself,  and 
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apart  from  the  stated  conditions,  be  a  sufficient 
autitver  to  the  action.    lb. 

438.  And  hddy  also,  that  a  bill  of  lading 
made  in  England  by  the  master  of  an  English 
^llip  is  a  contract  to  be  governed  and  determined 
br  English  law.    lb. 

439.  Right  to.— Where  plaintiffs  shipped  a 
quantity  of  flour  on  board  a  vessel  of  "which 
•iefendant  was  master,  and  the  defendant  refused 
u.'  .<»ign  or  deliver  bills  of  lading  therefor — 
Hrldi  that  according  to  the  usage  of  trade  a 
•Hipper  was  entitled  to  bills  of  lading  of  the 
pMs  shipped.    McCuUoch  et  at.  &  Hatfield,  1 

C.  J.  229,  &  13  L.  C.  R.  321,  Q.  B.  1863 ;  2424 
C.  C. 

440.  Transfer  of, — In  an  action  for  freight  in 
which  the  Question  of  liability  arose — Held,  that 
a  bill  of  laaing  could  be  transferred  by  mere  de- 
li verv  without  endorsement.  Fowler  v.  Stirling 
it  ai.  3  L.  C.  J.  103,  S.  C,  &  Fowler  &  Meikleham, 
7  L  C  R.  367,  Q.  B.  1857-68 ;  2421  &  2422  C.  C. 

n.  Chabteb  Party. 

441.  lAabiUiy  under. — In  a  charter  party  Us 
m-aries  de  la  mer  et  de  la  saison  were  excepted 
rroiu  ageneral  covenant  of  responsibility  for  the 
chartemi  vessel,  and  the  charterer  was  held 
T  :*  to  be  answerable  for  her  loss  by  ice.  Foughre 
r  Bfmchery  2  Rev.  de  Leg.  78,  K.  B.  1821. 

III.  CoHBiTioir  OF  Goods  when  Shipped. 

442.  In  an  action  of  damages  done  to  a  cargo 
'  f  t^a  in  the  voyage  from  London  to  Montreal 
—Htld^  that  as  to  proof  of  the  condition  of  the 
*t<«i8  when  sbipp^  there  was  no  general  rule 
'<  law  or  evidence,  and  it  must  depend  on  the 
r  .rcQDiscances  of  each  case  how  far  such  proof 
i'  aecessary,  and  when  the  case  is  to  be  urged  as 
i^ Ml fficiently  proved  without  it.  Moore  et  al.  & 
HvTis,  2  Q.  L.  R.  147,  P.  C.  1876. 

IV.  COIPSIOVEE. 

443.  lAabUity  of. — A  consij^ee  who  has  re- 
<:?.Ttd  goods  shipped  to  be  delivered  on  payment 
•<  freight  may  be  sued  for  the  amount  of  such 
*rr  ^t,  and  can  support  an  incidental  demand 
17  (iamages  occasioned  to  such  goods  by  the 
-Ltfter's  n^ect.  Oldfield  v.  Huiton,  2  Rev. 
if  Leg.  77,  K.  B.  1812. 

444.  Where  action  for  damage  was  brought 
&nion  the  consignee  of  a  trading  vessel  laden 
vitli  grain — Held,  that  according  to  the  provi- 
-icu  of  C.  S.  L.  C,  cap.  160,  he  was  not  bound 
v:  discharge  such  cargo  at  a  greater  rate  than 
Ix^  minots  per  diem.  Marchand  v.  Renaud, 
(  L  C.  J.  119, S.  C.  1862 ;  2458  &  2460  C.  C. 

445.  Action  was  brought  by  the  owners  of  a 
•rseel  against  the  owners  and  consignees  of  a 
fsantitv  of  grain  for  damaee  occasion^  by  delay 
'z  rfecenring  the  cargo.  Tne  g[rain  was  brought 
ij  tae  pUintiffs'veseel  from  Chicago  to  Kingston , 
vbtre  the  defendants  employed  a  forwarding 
fcixw  to  receive  it  and  carry  it  to  Montreal! 
beffodanta'  pretension  was  that  these  second 
OErriws  were  ready  to  receive  it,  and  that  the 
ieiar  was  occasioned  by  the  captain  of  the 
pai&ti^  vessel,  which  was  not  proved — Held, 
ttet  the  defendants  were  liable  notwithstanding 

the  delay  was  occasioned  by  the  carriers  em- 


ployed by  defendants  to  receive  and  convey  it 
forward  on  their  account.  Henderson  v.  Cavern 
hill  et  al,  13  L.  C.  R.  77,  S.  C.  1862. 

446.  Notice  of  loss  by. — In  an  incidental  de- 
mand by  a  defendant  for  loss  suffered  during 
voyage — Held,  confirming  court  below,  iliat  in  a 

feneral  way  a  consignee  who  complains  of  short 
elivery  or  damage  to  goods  ought  to  protest 
with  all  possible  diligence  in  order  that  the 
alleged  loss  may  be  investigated.  Gaheriy  & 
Torrance  et  al.,  6  L.  C.  J.  313,  Q.  B.,  &  13 
L.  C.  R.  401, 1862. 

447.  Powers  of. — In  an  action  in  revendica- 
tion  of  certain  goods  consigned  to  the  defendant 
by  the  plaintiffs — Held,  that  prior  to  10  &  11 
Vic.  cap.  10,  the  consignee  of  goods  could  not 
pledge  them  for  his  own  debt,  and  that  the  con- 
signor might  revendicate  them  in  the  hands  of  a 
third  party  if  they  were  so  pledged.  Rostron  et 
al.  &  Walker,  1  L.  C.  R,  318,  Q.  B.  1848 ;  174a 
et  sea.  C.  C. 

448.  Rights  of. — Where  the  plaintiffs  claimed 
for  damages  suffered  by  goods  which  had  been 
delivered  on  the  wharf  at  Quebec  afler  they  had 
notified  the  defendants  that  they  wished  to  have 
them  delivered  into  a  lighter  provided  by  them- 
selves, but  which  the  defendants  refused  to  do- 
before  payment  of  the  freight — Held,  reversing 
judgment  of  court  below,  that  the  master  or 
owner  of  a  vessel  could  not  be  compelled  to 
deliver  goods  into  a  lighter  before  payment  of 
freight,  and  that  the  delivery  on  the  wharf  was 
a  good  delivery.  Juson  et  al.  &  Ay  hoard,  14 
L.  C.  R.  164,  Q.  B.  1862. 

449.  Who  is. — Where  an  invoice  mentions  iiv 
effect  that  the  goods  are  consigned  to  the  party 
making  the  entry,  he  will  be  h^ld  to  be  the  con- 
signee of  such  goods  within  the  meaning  of  the- 
Gustoms  Act,  even  although  the  bill  of  lading 
of  such  goods  affirm  that  the  goods  are  to  be 
delivered  to  other  parties  or  Uieir  assignees. 
Lyman  et  al.  &  Bouthillier,  7L.  C.J.  169,  Q.B. 
1863. 

V.  Consignment. 

460.  Effect  of— The  defendant  was  conduct- 
ing a  fishing  and  hunting  establishment  at  the 
island  of  Anticosti,  and  being  in  difficulties,  lu. 
order  to  satisfy  one  of  his  creditors  at  Quebec 
consigned  to  him,  but  without  his  knowledge,  a 
large  quantity  of  salmon.  On  arrival  of  the  car> 
go  at  Quebec  it  was  seized  by  the  plaintifiV 
another  creditor,  and  on  an  opposition  bv  th& 
consignee — Held,  that  there  being  no  sale  or 
axemen  t  between  the  defendant  and  the  con- 
signee with  regard  to  the  salmon  that  the  pro- 
perty had  not  passed,  notwithstanding  the  bill 
of  lading  sign^  by  the  master  of  the  schooner 
in  which  thev  were  carried,  and  the  seizure  hav- 
ing taken  place  before  the  goods  reached  th& 
hands  of  the  consignee  must  be  held  to  be  good 
and  valid.  Frechet  v.  Corbet  &  divers,  6  L.  C.  R.. 
211,  S.  C.  1856. 

VI.  Freight. 

461.  Action  for. —li  under  a  charter  party, 
in  which  a  gross  sum  is  stipulated  for  the 
freight,  part  of  the  cargo  is  delivered  and  ac- 
cepted, an  action  will  lie  pro  tanto  for  the 
ft*eight,  and  damages  for  the    ndh-deliverv  of 
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the  residue  of  the  cargo  cannot  be  set  up  against 
such  action ;  they  must  be  claimed  by  an  in- 
cidental cross  demand  or  a  new  and  distinct 
action.  Quay  v.  Hunter ^  2  Rev.  de  L6g.  77,  K. 
B.  1810 ;  1679, 1680  &  2453  C.  C. 

452.  Liability  for. — In  an  action  against  the 
consignor  of  iron  at  Glasgow  to  their  agent  at 
Montreal  as  consignee,  but  in  reality  to  the  ven- 
dor^ who  had  given  instructions  to  nis  agent  at 
Glasgow  to  have  it  so  shipped — Heldy  that  as 
the  evidence  of  record  showed  that  the  goods 
shipped  were  the  property  of  the  vendor  and 
not  of  the  defendant,  that  the  liability  of  the 
defendant  was  not  established,  and  the  action 
was  dismissed.  Fowler  v.  Stirling  et  al.,  3  L.  C. 
J.  103,  S.  C,  &  Fowler  &  Meikkham,  7  L.  C.  R. 
367,  Q.  B.  1857-58  ;  2454  C.  C. 


''  AGAINST  THE  FORM  OF  THE 
STATUTE,"  &c. 

I.  Omission  of,  when  Fatal,  see  PLEADING 
%s  Information. 


AGE. 

I.  Disparity  of,  a  Ground  of  Separation, 
tee  ACTION  kn  Separation. 

II.  Evidence  of,  see  EVIDENCE  of  Birth, 

Hr.  Mention  of,  in  Deposition,  see  DEPOSI- 
TION. 


AGENCY. 

I.  Agent. 
Actions  against,  453. 
Actions  by,  454. 

Action  on  contract  made  by,  455. 
Ads  of,  456. 
Bills,  Ac,  to,  457,  458. 
Commission  of  ,  459. 
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VI.  Communications  between  Principal  and 
Agent,  496. 

Vn.  Del  Credebce  Commission,  497-499. 
VIII.  Disavowal  of,  500. 


IX.  Factors. 
Power*  o/;  501,  502. 
RighU  of,  503. 

X.  In  Marine  Insurance,  504. 

XI.  Liability  for  Expenses  of,  see  CON- 
TRACTS, Interpretation  of. 

XII.  Of  Attorneys  ad  litem,  see  ATTOR- 
NEYS AD  litem. 

Xni.  Of  Bank  Officer,  505. 
XIV.  Of  Clerk,  506. 
.   XV.  Of  Husband  fob  Wife,  507. 

XVI.  Of  Officers  of  Corporations,  508- 
510. 

XVII.  Of  Partner,  511. 

XVin.  Of  Wife  for  Husband,  see  MAR 
RIAGE,  Liability  of  Wife. 
XIX.  Power  of  Attorney. 

By  Foreign  Plaintiff,  512, 513. 

Effect  o/514-516. 

Evidence  of  Execution,  517, 518. 

Validity  of,  519. 

XX.  Prescription  of,  520. 

XXI.  Principal. 
LiaUlity  of,b2\,bTl. 

Power    of,   with    regard    to    action,  set 

PROCfiDlTRE  D6SISTEMENT. 

Rights  of,  523-525. 

XXII.  Promise  of  Sale  by  Agent,  see  SALE. 
XXm.  Sub-Agent. 

Liability  for  default  of,  526. 
XXIV.  What  Constitutes,  527. 

I.  Agent. 

453.  Action  against. — Where  an  agent,  hoH- 
in^  a  power  of  attorney,  had  collected  and  not 
paid  over  a  dividend  awarded  plaintiff  by  a 
court  of  bankruptcy — Held,  that  the  plaintifTo 
recourse  was  not  confined  to  an  action  to  account, 
but  he  could  sue  for  the  specific  sum  awarded 
by  the  court.  Phillips  et  al.  v.  Josg^h,  15 
L.  C.  J.  335,  S.  C,  &  19  L.  C.  J.  162,  Q.  B.  1875 

454.  Action  by. — An  agent  or  attorney  cannot 
?rin^  an  action  in  his  own  name  on  behalf  oi 

his  princrpal,  not  evinrwileii  lhW(J  is-  an  agree 
ment  to  that  effect  between  the  principal  and 
the  other  contracting  party.    Alsopp  v.  Hart,  2 
Rev.  de  Leg.  29,  K.  B.  1817,  &  NesbiU  et  aL  v 
Turgeon  et  al,  2  Rev.  de  Leg.  43,  Q.  B.  1845 
19  C.  C.  P. 

455.  Action  on  contract  m/ode  by, -^Irx  an  actior 
to  recover  the  price  of  a  hogshead  of  wine,  x\\i 
defendant  pleaded  that  he  had  not  bought  frou 
the  plaintiff,  but  from  one  Watson,  and  produce^ 
an  account  in  Watson's  name,  and  the  plaintitt 
answered  that  Watson  was  his  agent,  and  sol* 
for  his  account,  which  was  proved — Held,  tha 
an  action  on  a  contract  niiekde  by  an  agent  in  lii 
own  name  may  be  brought  in  the  name  of  th 
principal.  Read  v.  Birks,  2  L.  C.  J.  161,  C.  C 
1858. 

456.  Acts  of — In  the  absence  of  proof  to  th 
contrary ,'the  act  of  the  mandatory  in  coUectiii 
moneys  for  his  principal  will  be  held  to  be 
non-commercial  act.  Joseph  &  Phillips  et  af 
19  L.  C.  J.  162,  Q.  B.,  &  16  L.  C,  J.  104,  S. 
1875. 

457.  Bills  and  notes  to. — A  note  promising  t 
pay  A  or  his  order  £20  on  account  of  B  enaoK* 
the  endorsee  of  A  to  recover  the  amount.  Ae« 
ton  V.  Allen,  2  Rev.  de  Leg.  29,  K.  B.,  &  Afui 
V.  Allen,  ib.  1817. 
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458.  And  on  such  a  note  payment  must  be 
made  to  A  or  A'a  order  and  not  to  B.  lb.  1820. 

459.  Commission  of. — Although  a  mandate  in 
commercial  matters  is  of  an  onerous  nature,  an 
agent  can  claim  commission  if  he  have  been 
eogaged  to  execute  the  mandate  by  a  synallag- 
matic contract,  and  when  it  is  presumable  that 
»uch  commission  was  considered  as  part  of 
the  consideration  of  the  contract.  Renaud  v. 
WaUoT  k  e  contra,  13  L.  C.  J.  180,  S.  C.  1868  ; 
imetseq^C.C, ■ 

/  '4bO.  Endorsement  of  note  by. — Action  was 
brought  on  a  promissory  note  made  by  the  de- 
fendant and  endorsed  as  follows  :  *'  R  W  per 
B  W  W  " — Held,  that  the  agency  must  be  estab- 
lished, as  such  case  did  not  come  within  the 
proWsions  of  20  Vic.  cap.  44,  sec.  87.  Joseph 
ei  al.  V.  HtUiony  9  L.  C.  R.  299,  C.  C.  1859. 

461.  Evidence  of. — The  statements  of  agents, 
made  after  the  contract  has  been  perfect^,  are 
inadmissable  as  evidence.  Redpath  et  al.  v.  Sun 
Mutual  Insurance  Co.  &  Redpath  et  al.,  14 
L.C.J.90,S:C.  1869. 

462.  Goods  pledged  by. — Where  goods  en- 
trusted to  an  agent  had  been  pledged  by  him  to  a 
third  party  for  advances,  and  action  was  brought 
by  ihe  owner  to  revendicate  the  ^oods — Held, 
confirming  court  below,  that  the  pledgee  could 
ijot  hold  them  even  against  the  owner,  and  that 
where  the  pledgee  knew  that  the  ownership  was 
Dot  in  the  pledgor,  and  where  the  pledgor  had 
had  no  notice  from  the  owner  forbidaing  him  to 
{'iedee.  Johnson  et  al.  v  Lomer,  6  L.  C.  J.  77, 
Q.  S:  1861 ;  1739, 1748  &  1761  C.  C. 

463.  lAahiUtyof. — One  who  contracts  as  agent 
for  ihe  public  is  not  personally  responsible. 
PerrauU  ei  al.  v.  BaiUarg€  &  Scott  v.  Lindsay, 
2  Rev.  de  Leg.  207  &  208,  K.  B.  1814  k  1818. 

464.  In  an  action  to  account  against  the 
traetees  of  an  insolvent  estate  by  one  of  the  cre- 
ditor*—^eW,  that  a  mandatory  who  does  not 
execute  the  mandate  committed  to  him  must 
notily  the  maudator  of  his  in  execution  of  the 
iru#i.  Torrance  v.  Chapman  ei  al.,  6  L.  C.  J. 
o2,S.  C.1861;  1701  C.  C. 

465.  And  where  the  mandatory  pleaded  that 
be  had  sold  the  estate  committed  to  him  as  such 
imstee  to  one  of  the  insolvents,  who  had  under- 
taken topay  the  creditors, without  notifying  the 
.a:ier— JJ(b/5,  that  he  was  not  thereby  absolved 
ra-Dj  liainhtv  to  account.    lb.  1713  C.  C. 

466.  The  plaintiff  was  the  purchaser  at  sherifTs 
»&]euf  the  seigniory  of  Deschambeault,  and  had 
beto  in  possession  of  said  seigniory  and  all  the 
nghta  thereto  belonging  for  some  time,  includ- 
isfe  right  of  occupying  the  seigniorial  pew  or 
'^^OK  paironcd,  when  the  Fdbrique,  ignoring  his 
n0it  to  such  pew,  caused  it  to  be  torn  down  and 
taKenaway.  The  plaintiff  brought  possessory 
aCLon  coupled  with  a  demand  for  damages 
ytxis  against  the  Fahrique  and  against  the 
atAa  ihev  had  employed  to  take  it  down — Held, 
Ui&(  AS  the  action  was  a  possessory  action  and 
a^  purely  for  damages  it  could  not  be  main- 
'^aiaed  against  the  person  employed  in  the 
liaiter,  who  had  acted  merely  as  the  paid  ser- 
^vit  of  the  other  defendants  and  under  their 
(^ers.  Dmbeau  &  La  Fabrique  de  Deschtrni- 
htnU,  2  Q.  L.  B.  6,  S.  C.  1868  j  1727  C.  C. 

467.  A  lumberer  culling  and  sorting  deals  for 
tm  employer  is  not  liable  to  the  fine  imposed  by 
fc  Vie.  cap.  49^  sec.  22^  upon  persons  culling 


without  being  duly  authorized.  The  Supervisor 
of  Cullers  v.  Gagnon,  3  Rev.  deLeg.  241,  Q.  B. 
1848. 

468.  Liability  of  Corporation  for  acts  of. — 
Corporations  are  bound  by  the  acts  of  their 
agents  in  the  same  way  as  private  individuals, 
and  to  the  same  extent.  Ferric  &  The  Wardens 
of  the  House  of  Industry,  1  Rev.  de  Leg.  27, 
Q.  B.  1846 ;  356  C.  C. 

469.  A  civil  corporation  is  responsible  like  an 
individual  for  the  acts  of  those  authorized  to 
represent  it.    Brown  et  al.  v.  The  Corporation  of 
Montreal,  4  R.  L.  7,  S.  C.  1871 ;  366  C.  C. 

470.  A  municipal  corporation  is  responsible 
for  the  acts  of  its  officers  if  it  have  ordered  them 
or  if  it  have  attempted  to  justify  them.  Day  on  v. 
The  Corporation  of  ihe  Parish  of  St.  Joseph,  17 
L.  C.  J.  193,  Q.  B.  1873 ;  366  C.  C. 

471.  Lien  of,  for  money  advanced. — A  mercan- 
tile house  at  Newry  directs  a  house  at  Quebec 
to  contract  for  the  building  of  a  ship,  for  which 
they,  the  Newry  house,  would  send  out  the 
rigging.  The  Quebec  house  enter  into  a  contract 
with  some  ship  builders  accordingly.  The 
Newry  house  then  direct  their  correspondent  at 
Liverpool  to  send  out  the  rigging.  He  did  so, 
and  it  having  been  actually  delivered  to  the 
Quebec  house — Held,  that  the  property  in  it 
vested  in  the  Newry  house,  but  that  the  Quebec 
house  had  a  right  to  retain  it  against  the 
Liverpool  correspondent  on  account  of  their 
lien  on  it  for  advances  made  to  the  builders  and 
for  payment  of  custom  house  expenses,  although 
previously  to  the  delivery  they  had  obtaineda 
transfer  of  the  ship  to  themselves  from  the 
builders  and  had  registered  it  in  the  name  of  one 
of  the  partners  of  their  house.  Rogerson  et  al. 
V.  Reid,  S.  R.  412,  K.  B.  1830. 

472.  Power  of. — Action  was  brought  on  a  pro- 
missory note  signed  by  F  B,  agent  of  M  S. 
F  B  was  the  brother  of  M  S,  the  defendant^  to 
whom  the  latter,  being  about  to  leave  for  Europe, 
gave  a  power  of  attorney  to  manage  and  admin- 
ister her  property  during  her  absence,  particu- 
larly the  Seigniory  of  Lasalle;  also  to  sell,  con- 
cede and  exchange  all  her  property,  including  the 
Seigniory,  and  all  her  land  in  Lower  Canada, 
except  certain  houses  in  Montreal ;  with  power 
to  pay  all  debts,  submit  claims  to  arbitration  or 
to  compound  the  same,  to  institute  and  defend 
all  actions,  and  also  with  a  general  power  to  do 
all  matters  and  things  relative  to  her  estate  as 
if  she  were  personally  present — Held,  that  under 
that  the  agent  was  an  administrator  omnium 
bonorum  with  no  power  to  borrow  except  for 
purposes  within  the  limits  of  his  administration, 
which  did  not  extend  to  signing  and  discounting 
the  promissory  note  in  question.  Castle  v.  BaJby, 
5L.  C.R.  411,  S.C.  1854. 

473.  The  action  was  in  damages  for  the  sum 
of  £600,  against  the  defendant,  for  having,  in  his 
capacity  of  agent  or  attorney,  made  affidavit  upon 
which  writ  of  attachment  issued  to  seize  a 
schooner  alleged  to  have  been  the  property  of 
the  plaintiff— J7e2(2,  that,  in  the  case  submitted, 
the  defendant  was  liable.  Warren  v.  Noad,  8 
L.  C.  R.  177,  S.  C.  1867 ;  796  C.  C.  P. 

474.  Where  two  persons  were  appointed  as 
assignees  to  an  insolvent  estate,  and  one  of  the 
creditors  who  did  not  sign  the  deed  seized  the 
stock  of  the  insolvent,  and  the  assignee  filed 
opposition — Held,  on  the  contestation  of  the 
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plaintiff,  that  such  appointment  of  assignee 
was  a  tnandai,  and  on  the  principle  nul 
ne  peut  plaider  par  procureur,  the  assignee 
as  mandaiaire  could  not  sue  or  maintain  an 
oppoeition.*  Checalt  v.  Dechantal&  Thomas  et 
(U.  &  CheoalU  8  L.  C.  J.  85,  S.  C.  1861 ;  19 
C.  C.  P. 

475.  Where  the  defendant  purchased  from  the 
plaintiff  a  quantity  of  futtocks  to  be  of  a  cer- 
tain size  or  sizes  set  forth  in  a  written  contract 
between  them,  and  further  agreed  to  send  a  man 
to  superintend  the  getting  out  of  the  futtocks, 
Agreeing  to  receive  everything  marked  off  for 
her  hy  the  man  she  would  select,  but,  on  the 
plaintiff  tendering  a  quantity  which  were  of 
inferior  size  and  quality  to  those  set  out  in  the 
•contract,  she  refused  to  accept  and  the  plaintiff 
brought  action — Heldy  reversing  the  judgment 
of  the  court  below,  that  the  man  sent  to  mark 
off  the  futtocks  had  no  power  to  bind  the 
defendant  by  marking  off  futtocks  that  were  of 
an  inferior  size  and  quality  to  those  stipulated 
in  the  contract.  Vanfelson  &  Mann,  16  L.  C.  B. 
243,  Q.  B.  1865. 

476.  On  an  action  by  the  Bank  of  Upper 
Canada  against  its  manager  for  breach  of  trust 
and  for  mis-application  of  moneys  belonging  to 
them — Held,  confirming  the  iud^ent  of  the 
court  below,  that,  without  qualifymg  or  abridg- 
ing the  general  rule  that  one  standing  in  the 
position  of  agent  cannot  be  allowed  to  place  his 
duty  in  connict  with  his  interests,  it  is  within 
the  power  of  a  manager  to  deal,  in  the  ordinary 
and  proper  course,  of  banking  business,  not 
merely  with  the  individuals  but  also  with  trad- 
ing corporations  in  the  places  in  which  he  acts 
as  manager,  and  to  deal  in  that  way  with  the 
trading  corporations,  even  although  he  himself 
may  hold  snares  in  one  of  them.  The  Bank  cf 
Upper  Canada  &  Bradshaw  et  al.,  17  L.  C.  B. 
27:4,  P.  C.  1867. 

477.  In  an  action  on  a  promissorv  note  where 
want  of  consideration  ana  want  of  knowledge  of 
the  existence  of  the  note  before  the  institution  of 
the  action  were  pleaded,  it  appeared  that  the 
note  had  been  signed  by  the  agent  of  the 
defendant  in  settlement  of  an  account  between 
defendant  and  plaintiff,  but  the  defendant 
actually  knew  nothing  of  its  existence — Held, 
that  the  agent  being  under  a  special  procuration 
which  did  not  give  him  authority  to  make  and 
sign  the  note  in  settlement  between  the  parties, 
and  as  defendant  had  never  in  any  way  acknow- 
ledged it,  that  the  action  should  have  been 
dismissed.  Messier  &  Davignon,  3  C.  L.  J.  67, 
Q.  B.  1867;  1704  &  1727  C.  C. 

478.  The  agent  at  Quebec  of  an  insurance 
company,  the  company  itself  having  its  principal 
office  at  Montreal,  caused  an  advertisement  to  be 
published  in  the  respondent's  paper  for  a  consi- 
derable period,  incurring  a  bill  of  |1 16.40.  The 
agent,  on  being  asked  for  payment,  referred  the 
respondent  to  uie  company  as  his  principal,  and 
thelatter  denied  all  knowfedse  of  the  advertising 
and  all  power  on  the  part  of  the  agent  to  order 
it — Hela,  confirming  court  below,  that  the 
special  power  to  publish  advertisements  was 


•  Under  the  present  insolvent  law  the  assignee  can 
maintain  all  suits  or  proceedings  on  behalf  of  themsolvent 
eatate  in  his  own  name  as  fliUy  as  the  insolvent  himself 
might  have  done.   ins.  Act  18^6,  sec.  89.-- £d. 


inherent  in  the  office  of  an  a^ent  appcnnted  to 
take  risks  and  receive  premiums;  that  such 
authority  was  to  be  presumed ;  that  the 
advei*ti8ing  was  intenaed  to  promote  the 
appellant's  business  and  that  proof  of  custom, 
usage  or  sanction  on  the  part  of  the  company 
was  unnecessary.  The  Commercial  Union 
Insurance  Company  &  Foote,  3  B.  C.  40,  Q.  6. 
1872;  1704  &  1727  C.C. 

479.  Promises  to. — A  special  undertaking  to 
pay  a  note  of  hand,  negotiable  but  not  endorsed, 
to  the  agent  of  the  payee,  in  consideration  ot 
his  forbearance  for  a  time  is  sufficient  to  enable 
the  agent  to  support  an  action  ex  contractu  in 
his  own  name  for  the  amount  of  the  note. 
Aylwin  v.  Crutienden,  2  Bev.  de  Leg,  125, 
K.  B.  1820.    See  ante  Art,  454. 

480.  Ratifications  of  acts  of. — All  facte  denot- 
ing approbation  and  even  silence  on  the  part  of 
the  mandator,  knowing  the  acts  of  the  man- 
datory, involves  ratification,  and  are  equivalent 
to  express  ratification.  Buchanan  et  al.  v. 
McMillan  et  ttx.,  20  L.  C.J.  105,  S.C.  1874; 
1727  C.C. 

481.  Batification  is  retroactive  and  covers  all 
that  has  been  done  by  the  mandatory.    lb. 

482.  Remuneration  of. — Where  action  was 
brought  by  a  law  student  for  the  value  of  hi.-^ 
services  as  leeal  representative  of  defendant 
during  the  candidature  of  the  latter  for  election 
as  member  of  the  legislative  assembly »  and 
plaintiff  produced  a  written  authorization  from 
the  defendant,  in  which  he  styled  the  plain tid^ 

"  his  friend  Mr. " — Held,  notwithstanding 

proof  made  of  the  value  of  the  services  rendered, 
that  a  mandate  is  always  supposed  to  be  gratis, 
unless  a  special  agreement  to  pay  is  proved  be- 
tween the  parties,  and  that  no  action  on  a  Quan- 
tum m^rut^  could  lie.  OirouardY,  Beauary,  3 
L.  C.J.  1,  C.C.  1868;  1702  C.C. 

48.3.  A  merchant,  in  compliance  with  instruc- 
tions from  the  commissioner  of  public  work.s 
for  them  under  the  13  &  14  Vic.  cap.  1.3,  and, 
on  his  claim  for  remuneration  for  such  service:^ 
being  denied,  sued  out  a  writ  of  mandamus  to 
compel  the  commissioner  to  refer  his  claim  to 
arbitration  under  the  eighth  section  of  such 
act.  On  the  hearing  of  such  writ  of  mandamus . 
held,  that  he  had  a  right  to  be  paid  for  his  ser- 
vices and  that  the  mandamus  would  lie.  Young 
V.  Lemieux  et  al.,  9  L.  C.  B.  43,  S.  C.  1858. 

484.  Sale  to. — Where  the  defendant  had  given 
authoritv  to  another  to  buy  for  him  a  quantity 
of  branay,  and  he  admitted  the  authority  so 
given,  and  proof  had  been  made  of  the  dMiverv 
of  the  goods  to  a  carrier— J5Wd^,  that  the  vendor 
should  be  permitted  to  prove  by  the  oath  of  tht' 
agent  the  quantity  of  brandy  so  sold  and  de- 
livered. Bayer  et  al.  v.  Beaupr6,Z  B.  L.  34, 
C.C.  1871. 

II.  AUOTIOKEEBS. 

485.  In  an  action  against  an  auctioneer  for 
the  proceeds  of  the  sale  of  fift^r-five  boxes  of 
tobacco  by  auction,  which  consisted  partly  in 
cash  and  partly  in  notes— J?6W,  that  notwith- 
standing he  haa,  subsequentljr  to  the  sale,  Ac- 
cepted a  del  credere  commission  to  guaran  tee 
the  sale,  he  was  bound  to  deliver  to  his  prin- 
cipal the  notes  received  in  settlement,  and  hsici 
no  right    to  make  up  the  sales    to    dilFereui;- 
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ries  bj  tendering  the  note  of  one  purchaser 
seTeral  different  sales.    Sinclair  &  Leem" 
itig  et  al,y  5  L.  C.  J.  247,  Q.  B.  1861 ;  1713  C.  C. 

m.  BixfL  Manager. 

496.  Power  of. — Where  the  Bank  of  Montreal 
Lad  by  its  manager  accepted  cheques  drawn  on 
it  by  the  City  Bank,  and  the  City  Bank  had  de- 
pOBited  them  in  the  Banque  Nationale,  receiving 
consideration  therefor,  and  the  cheques  on  pre- 
sentation were  refused  and  protested — Heidi  mat 
the  Bank  of  Montreal  could  not  refuse  its  ac- 
ceptance thus  made,  and  was  bound  to  guaran- 
tee and  protect  the  City  Bank  from  all  loss 
thereunder.  La  Ban/pie  Naiionale  v.  The  Qitu 
Bank  k  The  Bank  of  Montreal,  17  L.  C.  J. 
197,  S,  C.  R.  1873 ;  1727  C.  C. 

TV.  Brokers. 

487.  Oonircict  noies.—ln  an  action  on  a  con- 
tact made  bj  a  firm  of  brokers  between  the 
parties  for  the  sale  of  flour,  in  which  damages 
^a3  claimed  for  non-delivery — Held,  that,  where 
&  broker  seems  to  be  the  mutual  a^ent  of  the 
parties,  the  mere  fact  of  his  being  a  oroker  will 
CDQStitute  no  legal  presumption  of  his  being 
?t]ch  mutual  agent,  and,  m  the  absence  of 
sufficient  evidence  of  his  being  authorize  by 
loth  parties  to  sign  bought  and  sold  notes,  they 
vill  not  constitute  a  valid  memorandum  in 
irriting  within  the  statute  of  frauds.  Syme  et  al, 
V  Heward^  1  L.  C.  J.  19,  S.  C.  1866 ;  1736  C.  C. 

4B8.  And  in  another  action  brought  on  a 
^le  of  flour  to  defendants  through  brokers, 
frhich  defendants  refused  to  accept,  and  the 
plaintiffs  contented  themselves  with  producing 
I  he  brokers^  sold  notes  and  the  parole  evidence  of 
the  brokers  as  to  the  existence  of  the  bought 
note  and  the  contents  thereof,  and  the  defendant 
at  the  final  hearing  moved  to  reject  the  parole 
eridence,  the  motion  was  granted  and  the  action 
iiEmissed  with  costs.  Gould  et  al.  v.  Binmore 
dal^SL.  C.  J.  296,  S.  C.  1861. 

489.  The  retention  by  the  parties  to  a  con- 
tract of  the  contract  notes  signed  by  the  broker 
-?  evidence  of  Uie  authority  of  the  broker  to 
V.sd  them  in  the  form  therem  stated.  Inski  et 
ai.  V.  H^  el  al.,  17  L.  C.  J.  19,  S.  C.  1873. 

499.  where  a  sale  is  made  bv  brokers, 
vritten  notes,  in  the  shape  of  bought  and  sold 
uotei*,  must  be  given  to  lK>th  parties  in  order  to 
xake  the  transaction  valid  m  law.  Tourtille 
rt  d.  V.  ii»er,  8  L.  C.  J.  314,  S.  C.  1864 ;  1736 
CO. 

491.  £oiBttiieraft'on  of  .—The  plaintiff  was  em- 
tl-Aed  as  a  broker  by  the  autear  of  the  defen- 
o&nt  to  sell  a  quantity  of  pine  timber  belonging 
u  him.  The  plain tiif  did  all  he  could  to  effect 
isale,  and  socceeded  in  obtaining  an  offer  of 
.-.inepence  per  foot,  which  the  principal  declined . 
The  result  was  that  at  the  close  ot  the  season 
tlie  timber  remained  unsold,  and  the  principal,  in 
A  letter  to  plaintiff,  withdrew  the  specifications 
^:tr  the  porporn  of  raisine  advances  on  them  to 
«>»ttiiine  tlMP  next  season's  business,  but  assuring 
{Jaintf,  at  the  same  time  that  he  should  not 
^n  lus  trouble  for  nothing,  but  that  the 
■pedficatioos  would  be  return^  to  him  in  the 
iyring  for  the  purpose  of  renewing  the  trans- 
iM!tioa.    Ib  the  spring  the  principal  died,  and 


hie  representatives,  the  defendants,  sold  the 
timber  themselves  without  reference  to  the 
plaintiff,  who  then  claimed  his  brokera^  on  the 
strength  of  the  letter  he  had  received — Held, 
that  a  broker  employed  to  sell  cannot  claim 
brokerage  unless  he  effect  a  sale,  and  the  plain- 
tiff consequently  could  not  recover.  Sttwbs  v* 
Conroy,  2  Q.  L.  R.  63,  S.  C.  1871. 

V.  Brokers  and  Factors. 

492.  Difference  between. — The  possession  or 
control  of  the  goods  of  the  principal  by  the  fac- 
tor distinguishes  him  from  a  broker,  and  he  is 
personally  liable  when  contracting  for  a  foreign 

f>rincipal,  while  the  broker  incurs  no  personal 
lability  if  he  do  not  exceed  his  instructions. 
Orane  et  al.  v.  Nolan,  19  L.  C.  J.  309,  Q.  B.  1875 ; 
1738  C.  C. 

493.  LLahility  of — Brokers  who  do  business 
resident  in  a  foreign  country  are  personally 
responsible  whether  they  reveal  the  name  of 
their  principal  or  not.  NoUm  v.  Orane  et  al., 
4  R.  L.  667,  S.  C.  1872  ;  1738  C.  C. 

494.  But  held,  in  appeal,  that  although  the 
personal  liability  of  a  factor  is  by  law  presumed 
when  he  acts  for  a  foreign  principal,  yet  he  may 
always  free  himself  from  such  liability  by  the 
contract  itself,  or  destroy  the  legal  presumption 
by  the  circumstances  attending  the  transaction. 
Crane  &  Nolan,  19  L.  C.  J.  309,  Q.  B.  1876. 

495.  Who  ar«.— And  Md,  also,  iii  the  same 
case,  that  where  the  name  of  the  principal  was 
declared  in  the  contract  note,  and  the  agents 
signed  as  **  commission  agents,"  and  further, 
the  goods  not  being  in  their  possession  or  under 
their  control,  they  could  not  be  considered  fac- 
tors under  1738  C.  C,  but  were  merely  brokers. 
Ib. 

VI.  Communications  between  Principal  and 
Agent. 

496.  In  insurance  matters  the  communications 
between  the  company  and  its  agent  will  be  re- 
garded as  privileged  if  they  form  part  of  the 
preliminary  investigation  which  tne  ^rties 
made  with  reference  to  the  case.  The  iPaeific 
Mutual  Insurance  Co.  v.  Butters,  17  L.  C.  J.  309, 
S.  C.  1873. 

Vn.  Del  Credere  Commission. 

497.  The  plaintiff  had  appointed  the  defen- 
dants his  agents  for  the  purpose  of  collecting  a 
debt  of  £360,  due  by  certain  persons  resident  in 
Upper  Canada.  The  defendants,  as  such  agents, 
accordingly  took  steps  to  collect  the  amount 
from  the  debtors  of  the  plaintiff,  or  from  one  of 
them  then  in  Quebec,  and  to  further  the  matter 
took  payment  for  part  of  the  debt  and  the  note 
of  one  of  the  debtors  for  the  balance,  payable  to 
their  own  order,  which  note  eventually  proved 
worthless — Held,  that  a  charge  of  five  per  cent, 
commission  for  the  collection  of  the  debt  did 
not  necessarily  imply  a  warranty  of  the  note  om 
the  part  of  the  agent.  Glass  v.  Joseph  et  al.,  3 
Rev.  de  Leg.  22,1}.  B.  1847. 

498.  Where  an  auctioneer,  subsequent  to  the 
sale,  agreed  for  an  extra  commission  to  guaran- 
tee the  sales — Held,  that  as  he  had  taken  notes 
payable  to  himself  in  settlement,  that  the  most 
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pretation  of  such  agreement  was 
indorse  the  notes  so  received  in 
e  Balei,  though  in  the  present 
iroved  that  each  naa  the  cuetom 
lir  V.  Laming  et  al.,  5  L.  G.  J. 

ion  forabaknce  of  account  bet- 
nd  agent  where  the  agent  fiet  up 
f  sameof  thoiie  to  whom  heliaa 
if  his  principal~.ffeld,  that  the 
lon  charged  ty  him  and  paid  by 
different  times  could  be  (aken 
rf  credere  commiBsion,  and  that 
e  insolvency  of  some  of  hie 
therefore  bediBtnieeed.  Senkia 
J.  IS6,  Q.  6. 1861. 


>nt  hae  no  riglit  to  except  to 
of  the   plaintilTs  attorney  to 

'.'75,8.'^.  ISTs". 


/■.—Where  the  plaintiff  brought 
ication  of  certain  horxes  of  nie 

sold  by  the  defendant,  and  the 
'ened  and  pleaded  the  agency  of 
rom  whom  he  purchased,  but 
that  he  had  received  credit  on 
•  the  extent  of  tlOO~if«U,  that 

the  agency  that  factors  had 
transact  for  their  principals 
:  usage  of  trade,  and  the  sale 
ave  bwn  made  entirely  for  cash . 
omnM  &  DmU,  6  L.  C.  J.  134, 

in  appeal,  that  the  agent's  pos- 
operty  was  sufficient  to  give  a 
e  purcliaser  in  good  faith  as 
rietor  of  the  horses.  DavU  & 
.  J.  163,  Q.  B.  1862 ;  1739,  1740 

''.—A  factor  has  a  general  lien 
signed  to  him  for  a  balance  of 
him  and  the  consignor,  Stabb 
t  al.,  6R.  L.  181,  8.  C.  ISTS; 
.  2  0.  C. 

Insckahoe. 

vessel  is  insured  by  an  agent 
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Y  had  been  deposited  with 
his  individual  capacity 
I  for  whom  the  money 
as  immediately  transferred  by 
and  drawn  out  by  one  of  the 
3n  a  contestation  of  tbedeclara- 
iiger  of  the  bank,  under  a  writ 
some  Bix  montha  afterwards, 
;tDde  in  ita  hands  belonging  to 
lat  money  deposited  with  the 
ank,  acting  mdividually  and 
of  the  bank,  did  not  constitute 


the  bank  the  attorney  of  the  parUes  to  whom 
the  money  was  due.  Lynch  v.  IfeLennaiteial., 
A  The  Bmik  of  Upper  Canada,  3  L.  C.  J.  84, 
4  9L.  C.K.  2o7,  a  C.  1858. 

XIV.  Of  Clem. 

506.  The  plaintilTs,  hearing  that  oneoftheit 
country  debtors  was  fraudulently  making  army 
with  his  property  sent  a  clerk  to  the  place  t« 
make  inquiries,  but  without  special  inatructions 
or  power.  The  clerk  took  the  debtor's  note 
for  (iveBhillinesin  the  pound,  which  wasrefuBfd 
by  the  piaiultffs  and  sent  back — Held,  in  an 
action  for  the  original  debt  in  which  foch 
srttlemeot  was  pleaded,  that  the  receipt  kdiI 
discharge  were  not  binding  on  the  plaintiffs, 
the  cleric  having  ejcceeded  his  authority.  Sm- 
moar  et  al.  v.  Woodtmry,  U  L.  C,  B.  tl,  S.  C. 


607.  Where,  under  a  judgment  against  tht 
husband,  moneys  helongmgto,  or  alleged  in  her 
intervention  lo  belong  to  the  wife,  were  seized  in 
the  hands  ol  the  corporation,  and  the  question  of 
the  contract  under  which  the  moneys  were 
earned  arose — Held,  thitt  the  husband,  under  a 
general  power  of  aTtornej  from  his  wlfp, 
separate  as  to  property,  is  supposed  to  act  in  the 
nameof  his  wife,  inasmuch  as  it  was  eetahlishfil 
that,  by  reason  of  his  insolvency,  he  could  noi 
contract  in  his  own  name,  und  thai  work  under- 
taken was  made  in  the  eslablishment  kept  in 
the  name  of  his  wife.  GiUner  etvir.  &  Gome,  . 
12  L.  C.R--164,  Q.B.  1862.  I 

2VI.  Op  Opfioers  or  Corporations. 

508.  Where     the     secretary- treasurer    of    a 

society,  in  his  capacity  as  such,  accepted  a  bill 
of  exchange  drawn  upon  him  by  the  manager 
of  the  same  aociely  and  endorsed  to  the  plaintiff. 
who  sued  thereon— ^eid,  that  it  was  not  with- 
in the  scope  of  its  ofScers  to  bind  the  society  lo 
transactions  beyond  tlie  purposes  of  its  creation 
as  defined  by  the  Act  of  its  incorporation  with- 
out special  authorization  from  the  board  of 
direction,  which  in  this  instance  had  cot  been 
given.  Broaning  v.  The  British  American- 
Friendly  Soeieiy,  i  h.  C.  J.  306,  8,  C.  1839; 
360  C.  C. 

509.  In  an  action  by  the  transferees  of  eer- 
tain  promissory  notes  given  by  the  defendant 
to  an  insurance  company  for  premiums  of 
insurance  since  earned,  the  defendant  pleade'l, 
amongst  other  things,  want  of  authority  by  the 
secretary  of  the  cnmpanv  to  endorse  the  notes 
over  to  the  plaintiffs— .SeW,  that  by  the  law  of 
this  Province  commercial  corporations  were 
recognized  or  considered  as  natural  persons  in 
their  ordinary  transactions,  and  that  the  old  law 
of  England  which  held  that  a  corporation  could 
only  contract  in  writing  under  ita  common  seal 
is  now  repealed  and  that  the  publicly-reci^nized 
officers  of  sunh  a  corporation  must,  from  the 
nature  of  thines,  be  entrusted  with  such  powers 
as  would  enable  them  to  carry  out  the  onlinary 
affaire  of  the  institution.  Wood  <(  al.  v.  Shof, 
3  L,  C.  J.  173,  S.  C.  1858 !  360  C.  C. 
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510.  And  in  a  personal  action  against  the 
secretary  of  the  Montreal  and  Cham  plain  Baii- 
wsT  Gompanj,  in  which  an  attachment  in  gar- 
nisKmeat  was  issued  against  the  company,  and 
a  contestation  arose  oa  the  admission  of  the 
company  that,  at  the  time  of  the  service  of  the 
writ,  there  was  an  amount  of  £36  Gs.  9d.  due  to 
the  defendant,  the  secretary,  by  the  company, 
bat  that  since  that  time  they  had  paid  two  drafts 
amoantin^  to  £28  158.  which  the  defendant  some 
time  previously  had  verbally  agreed  to  pay  to 
the  payee  ihereof-^Held,  that  the  secretary  of 
the  company  had  no  power  to  bind  the  cbm- 
paoy  by  such  verbal  agreements  and,  conse- 
quent! j,  that  the  company  were  not  justified  in 
pajine  the  amounts  mentioned.  Ryan  et  al.  v. 
Tie  Mtmt-ealand  Champlain  Railway  Company^ 
4  L.  C-  J.  38,  Q.  B.  I860,  reoerHng  S.  C.  2 
L.C.J.  2035  360  CO. 
• 

XVn.  Op  Partkkr. 

511.  A  partner,  though  acting  as  the  agent  of 
the  partnership,  is  equally  responsible  tor  the 
acu  of  the  partnership.     The    Corporation  of 
Ike  Town  ofLeoii  v.  Oaarrier,  6  R.  L.  335,  Mag. 
Ct.  lS74j  1861  C.  C. 

XIX.  PowcK  OF  Attorney. 

512.  Foreign  plaintiff .-^K  power  of  attorney 
mar  be  demanded  oT  the  attorney  ad  litem 
where  the  plaintiff,  who  is  a  foreigner,  contests 
Lie  opposition  of  the  opposant.  Balizar  et  al.  v. 
Grating  et  al,  &  HutcMson  eivir.,  13  L.  C.  J. 
297,S.  C.  1869;  120  C.  C.  P. 

513.  Where  a  plaintiff  does  not  reside  in  the 
province  of  Quebec  he  is  bound  to  file  of  record 
a  power  of  attorney  to  his  attorney  ad  litem. 
Cakin  et  al.  v,  Bertrand,  17  L.  C.  J.  226, 
C.C.  1873;  J20C.  C.  P. 

514 .  Efed  of. — ^Where  a  h  usband ,  after  trans- 
ferring his  real  property,  by  means  of  a  third 
pereon,  to  his  wire,  gave  a  power  of  attorney  to 
tell,  transfer  and  (Cspose  of  her  immoveable 
pronerty,  Ac,  under  which  she  mortgaged  it — 
Edd,  in  an  action  on  the  mortgage,that  although 
the  subject  upon  which  a  power  in  a  mandate 
Id  to  be  exercised  be  general  the  special  refer- 
ence cf  the  power  may  be  fixed  by  the  facts 
Koved,  and  it  then  becomes  what  our  law 
recupixes  as  a  mandat  exprde  par  le  fait. 
Aiekmanetal.  v.  McMillan  et  ux.,  20  L.  C.  J. 
1*J5,  S.  C.  1874. 

515.  Our  law  recognizes  a  tacit  express 
ciaDdate  as  of  equal  authority  to  a  written 
trzpress  mandate.    lb. 

516.  And  held,  also,  that  the  power  to  sell, 
tiaaafer  and  dispose  of  includes  the  power  to 
tnortgage.    lb. 

517.  Eoidenee  of  Execution. — A  petitory  ac- 
tion wasdiamiased,  on  the  ground  that  the  nota- 
rial deed  to  plaintiff  of  the  land  in  question 
beiog  nttde  under  power  of  attorney,  executed 
t«&ie  wiioeases  in  Elngland,  and  aflSrmed  before 
the  Und  Mayor  of  London,  was  not  proven. 
Mmgt4m  V.  Higgme,  6  L.  C.  R.  481,  S.  C. 
a866. 


618.  And  in  another  case  of  the  same  kind, 
where  the  plaintiff's  title  purported  to  have  been 
executed  in  virtue  of  a  power  of  attorney 
annexed  to  the  original  minute  of  the  deed  in 
the  oflice  of  the  notary  before  whom  it  was 

Eassed,  and  where  the  power  of  attorney  had 
een  executed  under  private  signature  and  seal 
before  two  witnesses,  one  of  whom  was  a  notary 
public  of  Upper  Canada,  and  was  accompanied 
Dv  an  attestation  of  the  notary  under  seal,  and 
lisewise  by  a  certificate  in  the  usual  form  by 
the  administrator  of  the  government  of  that  pro- 
vince with  regard  to  the  official  character  of 
the  notary,  all  of  which  were  duly  produced 
and  filed  at  enquete — Held^  con  firming  judgment 
of  court  below,  that  there  was  no  sufficient  proof 
of  the  execution  of  the  power  of  attorney,  and 
the  action  was  dismissed.  Nye  &  McDonald, 
M.  P.  C.  R.  134,  P.  C.  1870,  &  2  L.  C.  J.  109, 
S.  C.  1867. 

619.  Validity  of. — The  appellantin  his  quality 
of  sole  executor  of  the  last  will  of  one  Amos 
Lay,  and  as  legatee  under  the  will,  brought 
petitory  action  to  recover  possession  of  a  cer- 
tain lot  of  land  which  the  defendant  claimed 
had  been  sold  to  him  by  one  Scott,  acting  as  the 
dulv  authorized  attorney  of  Lay,  under  an 
autnority  contained  in  a  letter  to  that  effect 
from  Lay.  The  plaintiff  denied  the  power  given, 
and  the  question  turned  upon  the  value  of  the 
letter  in  question  as  conferring  such  authority. 
The  letter  was  as  follows :  "  Sir,  I  herewith  en- 
*'  close  to  your  particular  care  a  map  of  the 
**  land  I  have  for  sale  in  Ely,  which,  if^you  can 
**  sell,  I  will  allow  you  a  commission  of  five  per 
"  cent,  on  all  payments  where  credit  is  given 
"  for  your  trouole  for  sale  and  collection  of  pay- 
**  ments,  but  so  far  as  money  is  paid  in  advance 
'*  two  and  a  half  per  cent,  will  be  allowed.  I  am 
^'  in  hopes  the  Jamieson  ten  acres  can  be  sold 
'*  for  cash  the  spring  following,  and  the  mill  lot 
'*  No.  9  in  the  4th  range,  lou  may  write  me 
"  of  any  offers  made.  The  lowest  price  in  cash,  or 
'*  the  principal  part  paid  down,  will  be  £100 
"  for  each  lot,  or  £200  for  the  two  lots  or  300 
"  acres.  The  mill  lot  I  will  sell  for  £400  in 
'*  cash  and  £250  in  one,  two  and  three  years 
"  from  next  May,  with  interest,  and  as  to  the  re- 
"  mainder  of  the  lots,  they  may  be  sold  at  two 
**  dollars  per  acre — payments  as  follows  :  One 
"  quarter  down,  the  remainder  in  one,  two  and 
"  tnree  years  with  interest,  but  if  they  will  pay 
**  one  half  the  money  down  at  receipt  of  deed  1 
"  will  deduct  twenty  per  cent,  so  far  as  they 
'*  pay  the  money  in  advance.  I  shall  come  to 
"  Canada  next  season  if  my  health  will  permit 
''  it.  If  the  eastern  half  of  the  Jamieson  lot 
**  is  not  sold,  there  will  probably  be  required 
"  a  fence.  The  Frenchman  who  bought 
"  Benjamin  Ladoo  out  with  me  if  he  will  take 
^*  this  price  it  will  go  towards  pa^rin^  for  his 
*'  lot,  but  if  the  lot  can  be  sold  as  it  is,  it  will 
"  be  for  the  best.  I  have  written  Dr.  Lay  on 
*'  the  same  subject,  and  if  the  lot  is  not  sold  I 
"  give  him  the  privilege  of  mowing  the  grass  on 
'*  condition  the  lot  is  not  sold.  I  shall  Chappy 
"  to  hear  from  you  as  soon  as  convenient.  I 
"  remain,  &c " — Held,  a  sufficient  power  of 
attorney,  and  the  deed  of  sale  granted  under 
such  power  was  a  sufficient  conveyance  to  de- 
fendant of  the  lot  in  dispute.  Cfummings  & 
Quintal,  7  L.  C.  R.  139,  Q.  B,  1859. 


XK.  Prbscriptiob  of. 

620.  In  CMee  of  mandaU  under  the  civil  law, 
th«  only  preBcriplion  that  can  apply  ia  that  of 
thirty  jeai^,  unices  the  defendant  show  Uiat 
Home  excf  ption  exists  In  bis  favor.  Phillips  tt 
al.  V.  Jotnh,  16  L.  C.  J.  104,  S.  C,  &  1%  L. 
C.  J.  162,  Q.  B.  1875;  2242  C.  C. 

XXI.   PBIKCIPil,. 

521.  JAabilitj/  of. — Action  was  brought  by  a 
bank  for  the  recovery  of  £25,  alleged  to  have  been 
paid  by  their  teller  id  escese  of  a  cheque  drawn 
by.  the  secretary  of  the  defendants  and  handed 
to  their  meeeenger — Held,  that  the  principal, 
that  is  the  defendant,  could  not  be  held  liable 
for  an  amount  paid  to  their  agent  in  mistake, 
unless  It  be  shown  that  they  authorized  their 
messenger  to  receive  such  an  amount  or  aftei^ 
narda  received  and  benefited  by  it.  The  City 
Bank  V .  The  Harbor  Commiasionrra  of  Mont- 
real, 1  L.  C.  J.  288,  8.  C.  185T ,  1727  C.  C. 

522.  Where  the  owners  of  goods  passed  at 
the  custom  house  had  benefited  by  an  under- 
valuation of  eucfa  goods  on  false  invoices 
by  taking  possession  of  part  of  the  goods — 
Heid,  that  they;  could  not  set  up  ignorance  or 
want  of  authority  in  the  party  entering  them. 
Lyman  tt  al.  &  Bottthimer,  7  L.  C.  J.  169, 
Q. B.  1863 i  1727  C.  C. 

623.  Sights  of. — Where  a  person  sold  an  ar- 
ticle through  his  agent  to  one  who  had  reason 
to  believe  that  the  article  in  question  belonged 
to  the  agent  himself,  and  afterwards  brought 
action  for  the  amount — Beld,  that  he  was  en- 
titled to  judgment  for  the  capital  onlv,  and  that 
costs  should  go  against  him.  L^>elie  v.  Fatrii, 
4  R.  L.  630,  C.C.  1873. 

624.  The  mandator  has  a  direct  action 
against  hie  mandatory  for  moneys  collected 
and  not  paid  over,  and  that  without  resorting 
to  the  action  mandati.  Joseph  &  Phillips  et  al., 
19  L.  C.  J,  162,  Q.  B.  1875,  A  !6  L.  Cf  J.  104, 
8.  C. 1872. 

625.  And  for  such  moneys  the  mandator  will 
be  entitled  to  claim  boLh  principal  and  interest 
from  his  mandatory.     lb.  &,  1714  C.  C. 

XXlii.  Sdb-Agebt. 


626.  Liability  for  default  of— On  counter 
appeals  from  the  judgment  of  the  court  belotv, 
condemning,  on  the  one  hand,  the  defendant  to 
account  under  an  agreement  by  which  the 
plaintilF  advanced  money  to  bnild  a  ship  to  be 
reimbursed  out  of  the  proceeds  of  the  sale  of 
the  ship,  which  he,  the  p la intitf,  was  authorized 
to  sena  lo  his  friende  in  Liverpool  or  Ijondon, 
and  for  this  purpose  lo  appoint  and  euhstitute 
attorneys  and  agents— ^efa,  that  the  defendant 
was  not  liable  by  reason  ol  the  bankruptcy  of 
thesubetituiesformoneysdueby  them,and  that 
theprincipal  should  bear  the  loss,  inasmuch  as, 
under  the  circumstances,  the  substitutes  were 
his  own  attorneys  and  agents,  there  being  no 
evidence  that  the  agent  was  not  justified  In 
appointing  the  said  sub-agent.  SymaA  Lamp- 
'     «»»,  6  L.  C.  B.  17,  Q.  B.  1864 1  1711  C.  C. 


XXIV.  What  Cohst 

627.  Where  the  president  ol  a  pnnting  com- 
pany, who  was  also  president  of  a  bank,  accepted 
transfer  of  a  claim  due  the  printing  com^nj  hi 
writing  tow  sting  privt,  without  setting  forth 
any  agency  in  the  matlfr — Held,  that  the  tnni- 
feree  had  accepted  for  himself,  and  thel»T>k 
could  Dot  recover.  The  City  Ba»A  v.  WUk 
fflloi.,  17  L.C.J.  141,  S.C.  1873i&l7LC.J. 
3.t6,  Q.  B. 

AGREEMENT— See  CONTRACT. 
I.  AoiioN  OS,  see  ACTION. 

AGRICULTURAL  ACT. 
I.  AorioK  nNDEii,»e«  PENALTY,- RreoTERx 


II.  Ckb 

HI.  Conviction   dnder,  see  CONVICTION. 

IV.  Fines  dkdkb,  528. 

V.  Procebdbk  dndkr,  629. 

IV.  FiSEB  tTNOKB,  we  PINES. 

528.  Where  the  fine  belongs  half  to  the  muni- 
cipality and  half  lo  the  party  proHecutlng,  the 
action  should  be  brought  in  the  name  of  teh; 
HouU  V.  Marliti,  6  H.  L.  70,  k  641  C.  C. 
1874  i  C.  S.  L.  C,  cap.  26,  sec.  39,  e.  s.  2. 

V.  Procedcrb  tmoER. 


ALIENATION. 

I.  Of  Aliments,  lee  ALIMENTS, 
n.  Of    PnopBurr    Donated,    see    DONA- 
TION, 
in.  Or  Profertt  Bbqitbathbd,  #ee  WILLS. 
IV.  Whit  ib,  *ee  DONATION. 


ALIENS. 

I.  Law  wmoB  oovbiuib,  630,  531. 

II.  Power  op,  to  Bbqueato,  tee  WILLS. 

III.  RisBTS  or,  iH  SrcOBBSioN,  G33. 

IV.  RioBTB  OP,  UNDER  Ihdictmbnt  fob 
Felont,  63.1. 

I.  Law  WBIOB  oovebns. 

630.  The  question  who  Is  an  alien  muet  he- 
decided  according  to  the  laws  of  England,  but, 
when  alienage  is  established,  the  consequences 
which  result  from  it  must  be  decided  according 
to  the  law  of  Canada'.  Donegani  A  Donegani, 
8.  R.  606,  P.  C.  183S. 

531 .  But  held,  in  a  later  case,,  hj  persons  be- 
longing to  the  United  States,  claiming,  as  heirs, 
their  snare  in  the  succession  of  a  uatursliied 
citizen  of  Canada,  that  notwithstanding  the  au- 
thority ol  Donegani  v.  Donegani,  that  the  ques- 
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ALIMENTS. 


ALIMENTS. 
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tions  who  are  aliens,  and  what  are  their  rights 
»g  60ch,  must  be  governed  by  the  same  Jaw. 
Cmeetal.  ▼.  Corse,  4  L.  C.  B.  310,  S.  C.  1854. 

JIT.  Bights  of,  in  Succession,  see  SUCGES- 

SIOxH. 


532.  An  alien  can  inherit  the  personal 
eeute  of  a  British  subject.  Sarony  v.  BelL 
S.  R.  :U5,  £.  B.  1828;  25  &  609  G.  G. 


17.  Bight    of.    Under    Indictment    fob 

FeL05T. 

5.S3.  An  alien  indicted  for  a  felony  has  a 
right  to  a  jary  de  meditatce  lingtuB*  Uegina  v. 
fonkoffet  al,y  10  L.  C.  J.  292,  Q.  B. 


ALIMENTS. 

I.  Action  fob  Allowance,  634,  5,35. 
n.  Alienation  of,  536-539. 

III.  Allowance. 

To  wife,  639-543. 
Under  Capias,  544. 

IV.  Duties  of  Children,  545. 

V.  Exemption  of,  546-548. 

VI.  LiABiLiTT  of,  549. 

VII.  Bights  of  Alimentary  Debtors,  560. 

VIII.  When  Payable,  551 . 

I.  Action  for,  see  ACTION. 

534.  An  indigent  person  can  maintain  an 
action  in  factum  against  his  or  her  children  for 
aJimeDiAiy  allowance.  Parent  v.  Duhucj  1  Rev. 
de  Leg.  504,  K.  B.  1812,  &  Connor  v.  Laforme, 
lb.  1819,  &  Rotnny.DeVarennes.  lb.  1821,  & 
Lauztm  ▼.  Connoissant  et  w>.,5  L.  G.  J.  99,  C.  G. 
i^0;166&169C.  C. 

535.  If  a  hpsband  turn  his  wife  out  of  doors 
*he  can  maintain  an  action  for  alimentary 
iliowance.  Chamland  v.  Jobm,  1  Rev.  de  lAe, 
'M.  K.  B.  1814 ;  175  &  202  C.  G. 

Q.  Alienation  of. 

536.  A  legatee  by  alimentary  title  may  dis- 
poM  of  the  things  which  have  been  thus  be- 
laefithed  to  him,  though  declared  unattachable 
\'j  the  testator,  and  that  without  there  being 
^J  stiDulation  or  permission  to  that  effect  in 
the  deed  of  bequest.  Armstrong  v.  Dufresnay 
^aL,ZR,  L. 366,  &  BerUnguet  v.  Pr^ost et  a2., 
^R.L.  380,  k  16  L.  C.  J.  55,  S.  G.  1870  & 
■871. 

537.  And  Keldj  also,  that  the  legatee  having 
«o  ilienated  the  property  bequeathed  cannot 
4tinand  the  recission  of  the  alienation  on  the 
pound  of  the  unattachable  or  alimentary  nature 
•fthe  bequest.  BerUngu^  &  Prioosi  etal,  3 
3.  L.  380,  k  16  L.  C.  J.  55,  S.  G.  1871. 

538.  Where  the  usufruct  of  a  property  is 
"^qneathed  as  alimentary  allowance,  with  a 
^jwtitotion  in  favor  of  a  third  person,  the 
prohibition  to  alienate  or  hypothecate  such 
request  does  not  prevent  the  institute  from 
^rpoihecating  for  the  purpose  of  protecting 
timgelf  against  any  effort  to  deprive  him  of  it ; 

*l]MiliAedb7  C.  83  ft  88  Yio.  cap.  29,  wc.  89.~Ed. 


and  the  validity  of  such  hypothec  is  not  affected 
by  the  failure  of  the  means  employed  for  that 
purpose,  nor  can  the  curator  to  the  substitution 
contest  such  hypothec,  on  the  ground  that  the 

Sroperty  was  beaueathed  in  usufruct,  and  was 
eclared  inalienable  and  unattachable,  in  order 
to  insure  the  alimentary  allowance.  Wilson  v. 
Leblanc  ds  qucd.  &  Doutre  etal.k  Leblanc  et  al., 
16L.  G.J.  197,  S.G.R.  1872;  976  G.G. 

539.  And  such  property  may  be  validly 
hypothecated  in  favor  of  persons  who  become 
judicial  sureties  at  the  request  of  the  legatee,  in 
order  to  prosecute  an  appeal  from  a  judgment, 
the  execution  of  which  would  entail  the  sale  and 
alienation  of  the  property,  and  in  consequence 
the  loss  of  the  usufruct  and  alimentary  allow- 
ance ;  and  the  validity  of  such  hypothec  is  not 
affected  by  the  failure  of  the  appeal.  Wilson 
&  Leblanc  ^  quoL  &  Larose  et  ai.  &  Leblanc^ 
16  L.  G.  J.  207  &  209,  S.  G.  R.  1872. 

in.  Allowance. 

540.  To  Wife.— Where  a  petition  was  pre- 
sented for  an  alimentary  allowance  during  the 
pendency  of  an  action  against  an  executor  to 
account,  the  court  granted  the  allowance,  not- 
withstanding the  declaration  of  the  executor 
that  he  had  no  funds  in  his  hands.  Hart  et  al, 
V.  Judson  et  al.,  4  L.  G.  R.  127,  S.  G.  1851. 

641 .  Where,  in  an  action  en  s&paration  de  corps 
et  de  biens,  an  order  for  an  alimentary  allowance 
was  granted  the  wife  during  the  pendency  of  the 
suit,  and  the  parties  came  t<^gether  again,  and 
a^ain  separate — Held,  that  an  action  by  the 
wife  for  an  allowance  was  bad,  without  proof  of 
cause  for  the  second  separation.  Beid  v.  Bob- 
insbn  &  Bobinsony  9  L.  G.  J.  103,  S.  G.  1864 : 
202  G.  G. 

542.  Pending  an  appeal  from  a  judgment  dis- 
missing a  demand  for  separation  from  bed  and 
board  tne  court  will  not  grant  a  provisional  ali- 
mentary allowance  to  the  wife.  Villeneuve  v. 
Bedard,  2  R.  L.  626,  Q.  B. ;  202  G.  G. 

643.  A  woman  has  no  action  against  her  hus- 
band for  alimentary  allowance  on  the  ground 
that  his  house  is  not  comfortable.  Conlan  v. 
aarke,  3  R.  L.  448,  &  15  L.  G.  J.  263,  S.  G.  B. 
1871 ;  175  G.  G. 

544.  Under  Capias. — In  an  action  of  capias  by 
three  different  plaintiffs  against  the  same  defen- 
dant-—JTis^,  that  the  defendant  was  entitled  to 
an  alimentary  allowance  from  each  of  them. 
Warner  etaly.  Tyson,  2  L.  G.  J.  105,  S.  G.  1858 ; 
790  G.  G.  P. 

IV.  DuTiES^oF  Ghildren. 

545.  Ghildren  are  bound  to  support  their 
parents  when  unable  to  support  themselves,  and 
are  jointly  and  severally  liable  for  such  support, 
and  the  parents  may  choose  which  of  their  chil- 
dren they  will  look  to  for  such  support.  Lauzon 
V.  Connoissant  et  vir.,  5  L.  G.  J.  99,  G.  G.  1860 ; 
166  et  seq.  G.  G. 

V.  Exemption  of. 

646.  By  a  judgment  of  separation  from  bed 
and  board  the  respondent  was  condemned  to  fur- 
nish to  his  wife  an  annual  rent  or  alimentary 
allowance  of  £50.     In  pursuance  of  such  judg- 
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ANSWEB  IN  LAW.  80 

AMBIGUITY. 

I.  A  Catjse  of  Nitllitt. 

652.  Where  the  City  of  Montreal  waaanthor 
ized  to  order  certam  street  improtemenW 
"  such  as  drpssed  or  et^ine  paving,  flagHtone  or 
brick  footpaths  or  sidewalks,'^  and  to  a«8essth« 
cost  upon  the  proprietors  of  real  estate  eituaiv 
upon  either  side  of  tbe  streets — fftld,  ihst  a 
resolution  of  the  council  ordering  flagslonp  or 
brick  footpaths  was  void  for  uncertainty.  Jeni- 
ing  exp.  et  ai.,  12  L.  C.  J.  273,  S.  C,  im. 


AMENDMENT. 

I.  Of  Bailiff's  Retcrv,  see  PROCEDCRE 
Sertioe. 

II.  Of  CoMviCTioH,  »M  CONVICTION- 

III.  Of  DEOLABiTioN,  Sit  PLEADING. 

IV.  Of  Opposition,  eee  OPPOSITIOK. 

V.  Or    Petition,  see  MUNICIl'AL   COB. 
PORATIONS. 

VI.  Of  Surety  Bond,  eee  APPEAL. 

VII.  Of  Writs  of  Appeai..  see  APPEAL 

VIII.  Of  Writs  of  Sumhons,  ete  WRITS 


AMERICAN  CURRENCY. 

I.  Not  Legal  Tender. 

563,  No  aiWer  coin  of  the  Uniled  Stales  o( 
America  is  legal  curient  money  in  Canada 
Famcette  v.  Scott,  6  L.  C.  R.  337,  3.  C.  1855. 


,  tee  PROPERTY. 
■e  DAMAGES. 


554.  Ej 


Ixperts  appoiuted  to  enquire  into  tbe 
amount  of  damage  caused  by  estray  have  no 
power  to  bind  the  parlies  to  tbeir  deciBioji 
except  under  the  conditions  of  article  428  of  the 
municipal  code,  that  is  to  say  when  the  animals 
are  in  pound.  Laceut*  v.  Delorme,  6  R.  L.  210, 
Mag.  dl. 


ANIMUS. 
I.  In  Trespass,  sm  TRESPASS, 


ANNUITY— Sm  life  RENT. 


ANSWER  IN  LAW— See  PLEADINC:, 
PROCEDURE. 
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APPEAL. 


APPEAL. 
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APPEAL. 

I.  Action  on  Bond  in,  555. 
U.  Amendment  in. 

Cf  Surety  Band,  656. 

Of  Writs  of,  667,  658. 
in.  Appearance  in,  669. 

IV.  Bt  Separate  Defendant,  560. 

V.  Bi  Tutor,  561. 
n.  By  Wife,  662. 

VII.  Costs  in,  663,  564. 

VIII.  Delays  in,  665-572. 

IX.  De  Plako,  573. 

X.  Effect  of,  574-580. 

XI.  EnqdAte  in,  581,  582. 

XII.  Factum. 
imng  of,  58B, 

Xm.  From  Circuit  Court,  584-687. 
Xiy.  From  Commissioners,  688,  589. 

XV.  From  Judgment. 
Interlocutory,  690-597. 
Xon  Obetante  Consensu,  598. 
On  motion  for  a  New  Trial,  599. 
On  Verdict,  600. 

XVI.  From  Municipal  Corporations,  601. 

XVII.  From  Proceedings  in  Expropriation, 

«e  EXPROPRIATION. 

X\  III.  From  Superior  Court,  see  When 
Uzs. 

XIX.  From  Trinity  House,  602. 

XX.  In  Ejectment  Cases,  603. 

XXI.  In  Forma  Pauperis,  604,  605. 

XXII.  In  Municipal  Matters,  606-609. 
XXin.  Intervention  in,  610. 

XXIV.  Judgment  in,  611. 

XXV.  Jurisdiction  in,  612. 

XXVI.  Leaye  to,  613. 

XXVII.  Motion  in. 

For  nonpros,  614,  615. 
To  dismiss,  616. 
Tor^'ect,6n, 
XXVin.  Notes  of  Judges  in,  618. 

XXIX.  Ox  Points  of  Practice,  619,  620, 

XXX.  Parties  to,  621,  622. 

XXXI.  PovER  of  Court  in,  623. 

XXXII.  Pbocedure  in,  624,  626. 
XXXni.  Beprise  d'instanoe  in,  626,  627. 

XXXIV.  Return  OF,  628-630. 

XXXV.  Right  of,  631-633. 

XXXVI.  Security  in,  634-655. 
XXXVn.  Sbbyice  in,  656, 667. 
XXXVin.  Signing  of  Writ,  668. 
JXXIX.  Sureties  in,  669-674. 
XL.  To  Cirouit  Court,  676,  676. 
XLI.  To  Prity  Council,  677-700. 
XLH.  To  Queen's  Bench,  701-703. 
XLm.  To  Court  of  Review,  704,  706. 
XLIV.  To  Supreme  Court,  706. 
XLV.  Transmission  of  Record,  707. 
XLVL  When  lies,  708-738. 

XLVn.  Writs  of,  739-741. 

I.  Action  ok  Bond  in. 

^.  No  action  on  an  appeal  bond  can  be 
naintMed  until  the  appeal  be  determined. 
&T  T.  Momve,  I  Rev.  de  Leg,  346,  K.  B.  1808. 

IL  Amendment  ik. 

^.  QT  Sitrefy  Bond, — Where  certain  words 
*tj«  omitted  from  the  surety  bond  in  appeal, 


and  motion  was  made  to  dismiss  it  on  that 
ground— jygZrf,  that  the  court  of  appeal  would 
allow  the  amendment  of  a  bond  which  had  been 
filed  in  the  court  of  original  jurisdiction  in 
order  to  be  allowed  to  prosecute  the  appeal. 
Taylor  v.  Molleur,  17  L.  0.  R.  376,  Q.  B.  1867. 

557.  Of  Writs  o/.—The  rule  of  practice  which 
prescribes  that  all  write  of  appeal  should  bear 
the  signature  of  the  attorney  suing  out  the  ap- 
peal 18  merely  directory,  and  where  a  motion  to 
amend  by  supplying  the  name  was  made,  a 
motion  to  dismiss  for  illegality  was  discharged, 
and  the  motion  to  amend  granted.  Boss  &  Scott, 
9  L.  C.  R.  270,  Q.  B.  1859. 

568.  And  in  a  later  case  of  the  same  nature, 
where  the  respondent  moved  to  annul,  the  appel- 
lant was  permitted  to  amend  on  payment  of 
costs.  Viger  &  Beliveau,  6  L.  C.  J.  177,  &  12 
L.  C.  R.  405,  Q.  B.  1862. 

III.  Appearance  in. 

559.  When  two  parties  raising  separate  and 
distinct  issues  appeal  jointly  by  one  and  the 
same  writ,  the  respondent  may,  with  leave  of 
the  court,  file  separate  appearances  on  each 
issue.  The  Glen  Brick  Co.  &  Walker  &  Shack- 
ell,  16  L.  C.  J.  257,  Q.  B.  1872. 

IV.  By  Separate  Defendants. 

560.  Defendants  who  have  pleaded  separately 
may,  nevertheless,  proceed  to  appeal  from  judg- 
ment rendered,  bv  the  same  writ.  Spelmanetal. 
&  Bobidoux,  12  t.  C.  J.  227,  Q.  B.  1868. 

V.  By  Tutor. 

661.  A  tutor  cannot  legally  appeal  without 
being  specially  authorized  by  the  court.  Bes- 
semer &  De  Beaujeau,  16  L.  C.  J.  224,  Q.  B. 
1872;  306  C.C. 

VI.  By  Wife. 

662.  A  wife,  separate  as  to  property,  may 
appeal  from  a  judgment  rendered  against  her^ 
even  after  the  expiration  of  a  year  and  a  day 
and  during  the  life  of  her  husband.  Walker  et 
vir.  &  The  JIfavor,  etc.,  of  the  Town  of  Sorel, 
lOL.  C.  J.77,  Q.  B.  1865. 

VII.  Costs  in,  see  COSTS. 

563.  The  proceedings  in  a  second  appeal  will 
be  suspended  until  the  costs  in  a  previous 
appeal  are  paid,  and  if  such  costs  be  not  paid 
on  a  day  certain,  the  second  appeal  will  be  dis- 
missed with  costs.  Bouvier  &  Beeves,  12  L.  C. 
J.  291  &  16  L.  C.  R.  465,  Q.  B.  1863. 

564.  And-  held,  also,  that  a  rule  to  revise  the 
taxation  of  a  bill  of  costs  in  appeal  will  be  or- 
dered to  be  struck  from  the  roll  and  the  bill 
laid  before  one  of  the  judges  in  appeal.    lb. 

Vm.  Delays  in. 

565.  In  an  appeal  from  the  circuit  court— 
Held,  that  a  motion  to  dismiss  for  want  of  suffi- 
cient security  is  not  too  late  although  a  term 
has  intervened  since  the  appearance  for  the 
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respondent,  especially  when  the  return  of  the 
clerk  of  the  court  is  irregular.  Beaudei  &  Proc- 
tor, 13  L.  C.  K.  450,  Q.  B.  1863. 

666.  And  in  another  case — JBdd,  that  the  court 
would,  on  cause  shown,  prolong  the  dela^  for 
giving  security  on  an  appeal  from  the  circuit 
court.  Berrim  &  McCorkilly  13  L.  a  R.  480, 
Q.  B.  1863. 

667.  Where  the  return  of  a  writ  of  appeal  was 
made  on  the  first  day  of  a  term,  and  the  respon- 
dent moved  to  reject  the  appeal,  on  the  ground 
of  insufficient  Eecurity,  on  the  first  day  of  the 
following  teTva—Heldy  to  be  too  late.  McKay  & 
SimpsoriybL,  C.  J.  20,Q.B.  1860;  1130  C.C.  P. 

568.  On  a  motion  to  be  permitted  to  appeal 
from  an  interlocutory  jucfgment— ^eZd,  that 
such  a  motion,  though  not  made  during  the 
term  immediately  subsequent  to  the  rendering 
of  the  judgment,  is  not.too  late  when  the  appel- 
lant had  previously  sued  out  a  writ  of  appeal  de 
;plano,  wnich  was  set  aside  as  having  issued 
irregularly.  WardU  &  Beihunct  6  L.  G.  J.  221, 
Q.  B.  1862. 

569.  An  appeal  made  within  the  period  of 
eight  days  from  the  rendering  of  the  judgment 
subject  to  revision  as  allowed  by  law,  is  prema- 
ture. Beaulieu  &  Ckarltony  ITL.  G.  J.  297,  Q. 
B. 1867. 

670.  Such 'an  appeal  will,  on  motion,  be  dis- 
missed with  costs.    lb. 

671.  The  delay  of  twenty-five  days  mentioned 
in  1149  C.  C.  P.,  within  which  a  petition  in 
appeal  from  a  judgment  of  the  circuit  court 
must  be  filed,  is  final  and  absolute.  Leduc  & 
Outlet,  2  R.  L.  626,  Q.  B.  1870. 

672.  The  delay  to  answer  reasons  of  appeal 
runs  while  the  case  is  en  dSUb&r6  on  a  motion 
to  quash  the  appeal.  Phillips  &  Sutherland, 
19  L.  C.  J.  138,  Q,  B.  1875;  1135-38  C.  C.  P. 

IX.  De  Plano. 

573.  On  appeal  from  a  judgment  quashing  a 
capias- — Held,  to  be  an  interlocutory  judgment, 
and  could  not  be  appealed  from  de  piano. 
Berry  &  May,  10  L.  C.  R.  195,  Q.  B.  1860; 
1119  C.  C.  P. 

X.  Effect  of. 

.  674.  A  sum  of  money  was  attached  in  the 
hands  of  the  tiers  saisi  by  the  plaintiff  afler 
judgment.  The  defendant  pleaded  that  the 
judgment  had  been  appealed  from,  and  the 
appeal  was  still  pending.  The  plaintiff  answered 
that  the  appeal  was  not  allowed  for  want  of 
security  and  the  plea  was  dismissed.  Perrault 
V.  Borgia  &  Eomain,  3  Rev.  de  Leg.  306,  K.  B. 
1816. 

575.  A  respondent  who  has  proceeded  in  ap- 
peal is  supposed  to  have  renounced  all  formal 
objections.  Heney  v.  Holland,  1  L.  C.  R.  401, 
Q.  B.  1851. 

676.  An  execution  cannot  be  issued  on  a 
judgment  rendered  against  four  defendants  if 
one  of  them  have  instituted  an  appeal,  and  such 
appeal  is  still  pending.  Brush  et  al.  v.  Wilson 
et  al.,  6  L.  C.  R.  39,  S.  C.  1856. 

677.  Where,  in  an  ordinary  hypothecary 
action,  the  defendant  against  whom  jjadgment 
had  been  rendered  in  the  Superior  Gourt 
appealed,  and  about  the  same  time  presented  a 


petition  to  the  judges  of  the  Superior  Court  and 
to  the  prothonotary,  praying  that,  inasmuch  as 
the  property  in  question  vfas  of  less  value  than 
the  amount  for  which  judgment  had  been 
rendered,  that  he  be  allowed  to  abandon  the 
property  conditionally,  the  abandonment  to 
remain  good  if  the  judgment  were  confirmed, 
and,  if  reversed,  to  be  null  and  void — Hdd,  that 
the  abandonment  made  in  accordance  with  each 
petition  was  null,  inasmuch  as  the  judgment 
from  which  the  appeal  had  been  taken  had  not 
the  force  of  a  chose  jugie,  Metrisse  &  BrauU,  2 
L.  G.  J.  303,  Q.  B.  1868. 

578.  Action  was  brought  upon  a  judgment 
recovered  by  the  plaintilfe  against  the  defen- 
dant in  the  Court  of  Common  Pleaa  of  Upper 
Canada.  The  defendant  pleaded  by  dilatory 
exception  that  the  judgment  having  been  ' 
confirmed  by  the  Gourt  of  Error  and  Appeal 
they  had  appealed  to  and  said  appeal  was  sUll 
pending.  Tne  parties  having  been  heard  upon 
the  merits  of  such  exception— ficW,  that  the 
pendency  of  such  appeal,  when  security  for 
costs  had  only  been  given,  was  no  defence  to  the 
action  brought  on  such  judgment  in  Lower 
Canada.  The  Northern  KaiXway  Compamf  of 
Canada  &  Patton,  17  L.  C.  R.  71,  S.  C  1867. 

679.  While  a  record  is  in  appeal  application 
to  obtain  possession  of  the  property  by  saisie 
revendicatton  will  not  lie.  Hamilton  v.  KeUey, 
3  R.  L.  128,  &  15  L.  G.  J.  168,  S.  C.  1871. 

680.  An  opposition  to  an  execution  on  the 
ground  that  the  opposant  has  taken  out  a  writ 
of  appeal  from  the  judgment  will  be  rejected, 
unless  security  for  the  appeal  precede  the  oppo- 
sition. Brown  et  al.  v.  Lionais  et  al,  &  Lionais 
et  al.,  20  L.  C.  J.  280,  S.  C.  1876. 

XI.  ENQUiTE  IN. 

581.  The  court  of  appeal  may  order  and 
revise  an  enqudte  on  the  facts  contained  in  a 
repute  en  reprise  d'instanoe.  McKiUip  etal.v. 
Kauntz  et  al.,  I  Rev.  de  L^g.  152,  Q.  d.  1845. 

682.  Where  a  disavowal  was  raised  in  a  case 
pending  before  the  Court  of  Appeal — Hdd, 
that  the  court  could  order  an  enquSte  on  the 
issue  raised.  Les  OurS  et  MarguUUers  de 
rCEuvre  et  Fabrique  de  la  Paroissede  Ste.  Anne 
de  Varennes  &  The  Roman  CaihoUc  Bishop  of 
Montreal,  4  R.  L.  127,  Q.  B.  1861. 

XII.  Factum. 

683.  Filing  of. — An  appellant  who  had  failed 
to  file  his  factum  within  the  delay  prescribed  by 
the  rules  of  practice  will  be  relieved  from  the 
consequences  of  his  default  by  producing  the 
factum  when  the  respondent  makes  a  motion  to 
have  the  appeal  dismissed  and  on  payment  of 
costs.  Dawson  &  BeUe,  3  L.  C.  J.  256,  Q.  B. 
1859  J  1140  C.C.  P. 

XIII.  From  Circuit  Court. 

684.  An  appeal  from  the  Circuit  Court  will 
be  dismissed  when  the  petition  in  appeal  con-* 
tains  no  special  reasons.  MailU  v,\thapleau, 
6  L.  C.  R.  476,  S.  C.  1856. 

686.  On  an  appeal  from  the  Circuit  Court — 
Held,  that  where  the  case  rests  on  evidence  and 
the  evidence  is  doubtful,  the  court  will  not  dis- 
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torb  the  jadgment  Pouir6  v.  Chapdelcdne,  6 
L.C.B.488,S.C.  1866. 

586.  In  cases  of  a]>})eal  from  the  Circuit 
Court  the  oriirinal  petition  in  appeal >  notice, 
kc,f  mnfit  be  Bled  in  the  office  of  the  clerk  of 
the  Circuit  Court  within  twenty-five  days  from 
the  reDdering  of  the  jud^ent  appealed  from, 
othenrite  the  appeal  will  be  aismiseed  on 
iDOtioD.  McCfilhs  et  dl,  &  Pearee  et  cd.y  9  L. 
C.R.  114,  Q.  B.  1858;  1148  C.  C.  P. 

587.  The  parties  plaintiff  and  defendant  hav- 
ine  proceedra  in  the  Circuit  Court  in  an  appeal- 
able case  as  if  the  case  were  non-appealable, 
ud  jud^ent  having  been  rendered  m  favor  of 
the  plaintiff— iTeU,  upon  an  appeal  instituted 
bT  the  defendant  on  tne  ground  that  the  pro- 
eeedio^  were  irregular,  the  evidence  not  being 
in  writing  and  no  articulation  of  facts  or  inscrip- 
tion for  enqu^te  or  for  hearing  on  the  ments 
hariDff  been  made,  that  the  court  would  not 
distnro  the  judgment  of  the  court  below. 
CtgoodA  (Mien,  11  L.  C.  R.  282,  Q.  B.  1860. 

XIV.  From  ComfissiONERS. 

588.  In  an  action  against  the  proprietor  for 
the  amount  assessed  against  him  for  the  erec- 
tion of  a  church,  parsonage,  &c, — Held,  that  the 
right  of  appeal  in  suits  for  the  recovery  of  such 
a»es8ments  had  been  allowed  and  exercised. 
Renere  Jk  MiUeite  et  al.^  L.  C.  R.  87,  Q.  B. 
1855;  1142  A  l^C.  C.TS 

589.  There  is  no  appSSTnrom  the  decision  of 
commissioners  appointed  for  the  erection  of 
pftrishee  except  by  certiorari.  Boucher  et  ctl. 
tip.  V.  DessemUes  et  al.  &  Langdlier  et  cU.,'  6 
L  C.  J.  333,  S.  C.  1862 ;  1220  C.  C.  P, 

IV.  From  Judgmekts. 

590.  TtUerloeuiory.^^A  party  is  not  entitled  to 
in  appeal  from  an  interlocutory  j  udgment,  reject- 
rag  an  exception  to  the  form  upon  the  ground  of 
ite  baring  been  filed  too  late,  if  the  erounds  of 
such  exception  to  the  form  might  have  oeen  made 
the  grounds  of  a  demurrer  filed  in  the  same 
can«,  and  if  a  copy  of  the  demurrer  be  not 
produced,  and  that  because  the  court  of  appeals 
cannot  eav  if  the  grievance  complained  of  may 
be  irremediable  or  not,  the  demurrer  not  being 
^kn  the  court.  Moreau  &  Motz,  3  L.  C.  R. 
53,  Q.  B.  1853. 

691.  Id  order  to  be  allowed  to  appeal  from  an 
int^riocQtory  judgment  application  must  be 
iTiide  at  the  next  term  following  such  judgment. 
T^tSeminary  of  Quebec  &  Vinet  et  al,  6  L.  C.  J. 
15?,  Q.  B.  1861 ;  1119C.  C.  P. 

592.  On  a  motion  for  a  rule  upon  the  defend- 
tat  to  Bhew  cause  why  a  writ  or  appeal  should 
^^  be  granted  from  certain  interlocutory 
i^gments— £re2i,  that  the  court  would  reject 
t  action  to  obtain  a  rule  for  writ  of  appeal  from 
^h  a  judgment  where  the  court  was  against 
tiie  ptrtT  moving  on  the  merits  of  his  applica- 
tMQ.  JfamdalA;  Lamhe,  6  L.  C.  J.  75,  Q.  B. 
1«2;1116C.C.P. 

,  593.  An  appeal  will  be  allowed  from  an 
mterlocntory  judgment  rejecting  a  motion  of  the 
^^dant  to  quash  a  capias  under  which  he 
nd  hceo  irrroted  where  the  defendants  have 
btt  released  on  bail.    Hoffming  &  Porter,  7 

LC.J.30l,Q.B.  1863. 


594.  But  where  the  defendant,  after  obtaininj^ 
leave  to  appeal, did  not  proceed  with  his  ap^al, 
but  failed  and  neglect^  to  sue  out  a  writ  of 
appeal,  as  he  was  bound  to  do  in  due  course — 
Seldthski  the  court  would,  at  its  next  term,, 
annul  the  order  allowing  such  appeal.    lb. 

59^.  An  appeal  will  not  be  allowed  from  an 
interlocutor]^  jud^ent  dismissing  a  demurrer 
to  a  declaration.  Benning  &  Grange,  13  L.  C.  J» 
163,  Q.  B.  1868 ;  1116  C.  C.  P. 

596.  An  api)eal  ought  to  be  allowed  from  an 
interlocutory  judgment  which  cannot  be  reme- 
died by  the  final  judgment,  unless  the  court  be 
clearly  of  opinion  that  the  judgment  complained 
of  must  be  confirmed.  Cheney  &  Frigon  et  al., 
15  L.  C.  J.  57,  Q.  B.  1871 ;  1116  C.  C.'P. 

597.  An  appeal  may  be  instituted  from  a 
judgment  dismissing  a  petition  for  release  un- 
der a  capias  and  from  various  other  interlocu- 
tory orders  and  judgments  in  connection  with 
such  capias,  rendered  partly  by  the  court 
below  ana  partly  by  a  judge  thereof'^in  chambers, 
by  one  and  the  same  writ  and  without  obtaining 
the  previous .  permission  of  the  court  of  appeal 
from  such  interlocutory  orders  or  judgments. 
PhilUps  &  Sutherland,  19  L.  C.  J.  134,  Q.  B. 
1875. 

598.  Non  obstante  consensu. — Where  the  par- 
ties, after  appeal  had  been  had,  consented  that 
the  judgment  should  be  reversed — Held,  that,, 
notwithstanding  such  consent,  the  court  was 
bound  to  confirm  the  judgment  if  the  record 
showed  that  the  judgment  m  question  was  well 
founded,  and  it  was  actually  confirmed.  Mc 
Andrews  &  Bowan,Z  R.  L.  439,  Q.  B.  1871. 

599.  On  motion  for  a  new  trial. — Where  ap- 
peal was  had  from  a  jnd^zment  of  the  superior 
court  dismissing  a  motion  for  a  new  trial — Hdd, 
that  the  court  could  set  aside  the  verdict  always, 
and  render  judgment  for  defendant,  non  obstante 
veredicto,  where  they  consider  that,  according  to 
law  and  the  evidence,  the  verdict  ought  to  have 
been  for  defendant.  IHlstone  et  al.  &  Oibb  et  ah, 
4  L.  C.  .1.  361,  Q.  B.  1860  j  433  C.  C.  P. 

600.  On  verdict,— Where  an  appeal  was  had 
from  a  judgment  confirming  and  adopting  a  ver-> 
diet  of  a  special  jury  in  the  court  below — Jffeld, 
that  as  no  motion  nad  been  made  in  the  court 
below  to  set  aside  the  verdict,  or  for  a  new  trial, 
or  in  arrest  of  judgment,  that  the  verdict  could 
not  be  set  aside  in  appeal.*  SJuno  et  aL  & 
MeikUham,  3  L.  C.  J.  5,  Q.  B.  1858. 

XVI.  From  Muuioepal  Corporations. 

601 .  An  appeal  lies  to  the  superior  court' from 
acts  of  the  municipality,  where  it  has  sold  land 
belonging  to  a  proprietor  without  judicial  pro- 
cess or  authorization .  McDougaXl  &  The  Cor- 
poration of  St.  Ephremd^  Upton,  5  L.  C.  J.  247, 
&  11  L.  C.  R.  353,  Q.  B.  1861  j  1016  M.  C. 

XEX.  From  Trinity  House. 

602.  In  appeals  fVom  decisions  of  the  Trinity 
House  under  12  Vic.  cap.  114,  the  party  appeal- 
ing is  not  bound  to  give  notice  or  the  security- 
he  intends  to  ofier.  Laprise  &  Armstrong,  10 
L.  C.R.  434,8.  C.  1860. 


•  Ovemdiid  by  1114  C.  C.  P.— Bd. 
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XX.  In  Ejboticent  Cases.    * 

603.  Under  20  Vic.  cap.  44,  see.  60,  no  appeal 
lies  from  the  Circuit  Court  in  ejectment  cases 
under  £25  annual  rent.  Heam  &  Lampson, 
lOL.C.R.  400,  Q.B.  1860. 

XXI.  In  Forma.  Pauperis. 

604.  Appeals  caimot  be  brough  t  infarma pau- 
peris in  the  Court  of  Queen's  Bench.  Legault 
A  Legault,  2  L.  C.  L.  J.  10,  Q.  B.  1866. 

605.  Where  a  defendant  petitioned  to  be  re- 
leased from  a  capias,  and  the  petition  was 
rejected— J7eW,  that  he  could  not  appeal  from 
such  judgment  in  forma  paiweris.  The  Cana- 
dian Bank  of  Commerce  &  Brcmn  et  al.,  19  L. 
€.  J.  110,  Q.  B.  1874. 

XXIT.  In  Municipal  Matters. 

606.  There  is  no  appeal  from  the  Superior 
or  Circuit  Courts  uncfer  the  act  amending  the 
Lower  Canada  Municipal  Act,  the  amending 
act  being  an  integral  part  of  the  original  sta- 
tute. Les  Pamea  Rehgieuses  de  St.  Joseph  de 
VHotel  Dieu  &  The  Corporation  of  Si.  Jean 
Baptiste,  2  L.  C.  J.  160,  Q.  B.  1866.; 

607.  The  civil  code  of  procedure  has  not  taken 
away  the  right  of  appeal  from  judgments  ren- 
dered by  justices  of  the  peace  m  agricultural 
matters.  Bradford  et  al.  v.  Wilton^  6  R.  L.  242, 
C.  C.1871. 

608.  There  is  no  appeal  fromjudgmentsof  the 
-Circuit  Court  in  municipal  matters,  under  article 
1077  of  the  municipal  code.  The  Corporation  of 
ihd  County  of  Drummond  v.  The  Corporation  of 

{    tie  County  of  Si.  OuUlaume,  4  R.  L.  706,  S.  (5. 
\JLQ7S',  1033C.  C.  P. 

609.  In  matters  pertaining  to  municipal  cor- 

S:>rations  there  is  no  appeal  from  the  Superior 
ourt  to  the  Court  of  Review.  Beaudry  &  Work- 
man, 12  L.  C.  J.  214,  S.  C.  R.  1868;  1033  C. 
C.  P. 

XXin.  Intertention  in,  see  INTERVEN- 
TION. 

610.  The  Court  of  Appeal  may  order  a  third 
party  interested  in  the  issue  to  be  called  into  the 
case.  Joubert  et  vir.  &  Rascony,  12  L.  C.  J.  228, 
•Q.  B.  1866;  1166C.  C.  P. 

XXIV.  Judgments  in,  see  JUDGMENTS. 

611.  The  execution  of  judgments  rendered  in 
appeal  cannot  take  place  before  the  expiration 
of  fifteen  days  from  the  date  of  judgment.  Du- 
haut  &  Lacombe  et  al.  &  Morrison,  13  L.  C.  J. 
530,  S.  C.  1869, 

XXV.  Jurisdiction  in,  see  JURISDICTION. 

612.  In  an  insurance  case  carried  from  the 
Court  of  Appeal  to  the  Privy  Council,  it  was  de- 
cided that  ODJections  might  be  raised  in  appeal 
which  had  not  been  raised  in  the  court  of  orie- 
inal  jurisdiction.  Scoti  et  al.  &  The  f^hamix 
Assurance  Co.,  S.  R.  364,  P.  C.  1828. 


XXVI.  Leate  to. 

613.  Where  the  defendant  under  capias  peti- 
tioned to  be  released,  and  the  petition  was  re- 
jected— Held,  that  he  had  a  right  to  appeal  from 
such  judgment  de  piano,  and  therefore  an  appli- 
cation by  him  for  leave  to  appeal  woula  be 
rejected  on  that  ground.  The  Canadian  Bank 
of  Commerce  &  Srown  et  a2.,  19  L.  C.  J.  110, 
Q.B.  1874;  822  C.  C.  P. 

XXVII.  Motion  in. 

614.  For  iwn  pros. — The  non-production  of 
the  copy  of  the  writ  of  appeal  served,  in  accord- 
ance with  1129  C.  C.  P.,  in  support  of  a  motion 
for  non  pros,  is  not  fatal  when  it  is  established 
that  the  writ  issued  and  was  served,  and  that 
the  copy  had  been  lost.  Harvey  &  Deziel,  19 
L.  C.  J.  280,  Q.  B.  1876. 

616.  Where  the  appellant  had  only  given 
notice  of  appeal  and  was  proceeding  to  security, 
and  had  neglected  to  serve  a  copy  of  the  writ^ 
Held,  that  a  motion  for  non  pros  would  lie. 
Peloquin  &  Lamothe,  3  R.  L.  58,  C.  C.  1871  •, 
1123  C.  C.  P. 

616.  To  dismiss. — An  appearance  for  the  res- 
pondent need  not  be  filed  m  the  clerk's  ofHce, 
to  enable  the  respondent  to  move  to  dismiss  the 
appeal  for  want  of  the  return  of  the  writ.  jF\*r- 
nis8  &  The  Ottawa  and  Rideau  Forwarding  Co. 
et  al.,  20  L.  C.  J.  26,  Q.  B.  1876. 

617.  To  r^ect. — An  appeal  may  be  rejected  on 
motion,  on  the  ground  that  no  appeal  lies,  not- 
withstanding that  the  record  is  incomplete,  pro- 
viding it  appears  that  the  papers  wanting  to 
complete  the  record  cannot  affect  the  question 
of  the  right  of  appeal.  Dubuc  &  Champagnt, 
18L.  C.J.224,Q.  B.1874. 

XXVni.  Notes  of  Judges  in. 

618.  The  lords  of  the  Privy  Council  will  refuse 
to  take  notice  of  the  notes  of  a  judge  of  appeal, 
where  they  have  been  furnished  to  a  party 
without  having  been  transmitted  to  the  regis- 
trar, conformably  to  the  rule  of  1845.  Richer  Sc 
Voyer  et  aU  6  R.  L.  691,  P.  C.  1874. 

XXIX.  On  Points  op  Pkaotiob. 

619.  In  questions  purely  of  practice,  the  Court 
of  Appeal  will  not,  as  a  rule,  disturb  the  judg- 
ment of  the  court  below.  Perry  &  De  Beat^feu 
et  al,  14  L.  C.  J.  334,  Q.  B.  1869. 

620.  The  Court  of  Appeals  ou^ht  not  to  inter- 
fere with  the  rulings  of  the  court  oelow  on  points 
of  practice.  Jjepine  &  Musson,  16  L.  C.  if.  296, 
Q.B.  1872. 

XXX.  Parties  to. 

621.  The  parties  interested  in  the  contestation 
or  issues  jomed  are  alone  to  be  made  parties  to 
the  appeal.  DeWitt  k  Burroughs,  6  L.  C.  R.  70, 
Q.  B.  1863. 

622.  In  an  appeal  all  the  parties  on  the  ad- 
verse side  in  the  court  below  must  be  ma<ie 
respondents.  Brewster  et  al.  k  SUxrnes  ei  ai,, 
18L.  C.J.  196,  Q.B.  1874. 
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XXXI.  Power  of  Court  in. 

623.  Where  the  plaintiff  prayed  by  his  action 
for £50. 48.,  and,  bj  error,  judgment  was  entered 
for  £54.  4fi.,  and  defendant  appealed  on  that  and 
other  grounds-^  ffehly  that  the  court  could  cor- 
rect the  error  and  at  the  same  time  confirm  the 
judgment  in  other  respects  if  against  the  appel- 
lant. Leoof  &  Spoma^^  L.  C.  J.  183,  0.  B. 
1858. 

XXXn.  Pbooedure  IK. 

624.  The  omission  by  an  appellant  to  annex 
a  oopj  of  the  appeal  bond,  certified  by  the  officer 
in  whose  custody  it  was  kept  of  record,  to  his 
orieinal  petition  in  appeal,  in  compliance 
witD  12  Vic.  cap.  38,  is  fatal,  and  the  court  will 
not  pstmit  the  appellant  to  supply  the  deficiency 
bv  tiling  such  copy.  Oermain  &  Vizina^  2 
L'.  C.  R.  299,  Q.  B.  1862 ;  1126  C.  C.  P. 

625.  The  copies  of  the  writs  of  appeal  may  be 
certified  by  the  attorneys  ad  litem,  Morrison 
(i  oL,  k  Dixmbowrges  ei  al.,  11  L.  C.  J.  126,  &  3 
C.  L.  J.  118,  Q.  B.  1867. 

XXXIII.  Reprise  d'ikstance  in. 

626.  An  appeal  instituted  in  the  name  of  a 
putv  who  has  died  while  the  case  was  en  dUlibir^ 
:n  tne  oourt  below  is  null  and  void,  and  in 
-ach  case  a  petition  to  take  up  the  instance  by 
the  rqvesentatives  of  the  party  deceased  cannot 
be  allowed.  Kerby  &  Boss  et  al.  &  Stevenson^ 
U  L.  C.  J.  148,  Q.  B.  1874. 

627.  But,  alter  the  instance  has  been  taken  up 
in  the  place  of  an  appellant  deceaBed,  it  is  not 
(tjmpeient  to  the  respondent  to  move  to  quash  the 
vrit  of  ai^)eal  on  the  ground  that  it  issued  in  the 
name  of  a  person  who  was  dead  previous  to  the 
wrae  of  the  writ.  Haggoiriy  &  Morris  &  Hag- 
fvty  €t  oi.,  19  L.  C.  JC  103,  <J.  B.  1874. 

XXXTV.  Return  of. 

(28.  Where  a  writ  of  appeal  returnable  on  the 
tweniy-fiilh  of  November  was  returned  on  the 
rventy-foorth  of  February  following,  and  the 
respondent  moved  for  the  dismissal  ot  the  appeal 
u  ipeing  retamed  too  late — Held,  that  the  ajDpeal 
moA  Ik  declared  deserted  and  abandoned  with 
i«Bt5,  saving  the  right  of  the  appellant  to  cause 
a&acher  writ  to  issue  within  the  delay  fixed  by 
lev.  Bmmier  &  JReeves,  15  L.  G.  R.  466,  Q.  B. 
1^. 

(29.  Held,  also,  that  in  default  of  payment  of 
tom  of  the  dismissed  appeal  within  the  delay 
ixed  that  the  second  appeal  would  be  dismissed 
afeo.   lb. 

(30.  And  in  another  case  where  the  a^^peal  was 
retnmaUe  on  the  19th  December,  1863,  and  was 
cal?  returned  the  following  June,  an  exception  by 
the  reBpondent  filed  on  the  twenty-fifth  of  Apnl 
w«  hod  not  to  be  too  late,  and  a  motion  to 
^am  VIS  rejected,  and  the  respondent  allowed 
to  go  to  enqiiiie  on  his  exception.  Meneclier  & 
fiwdUcr,  15  L.  C.  R.  474,  Q.  B.  1865. 

nXY.  Bight  of,  see  Whbk  Libs. 

1^1.  Id  an  appeal  by  one  writ  from  three  dif- 
fcokt  judgments  rendmd  in  the  Superior  Oourt — 


Held,  both  on  motion  and  on  the  hearing  of  the^ 
case,  that  one  appeal  could  be  instituted  from  one 
principal  judgment  and  from  the  judgments  upon 
oppositions  in  the  same  cause.  Waggoner  &- 
Kicker y  13  L.  C.  R.  102,  Q.  B.  1862. 

632.  Where  the  judgment  debt  was  for  a  sum 
less  than  i)500  sterling  but  the  judgment  iteeir 
determined  the  right  of  the  appellants,  tiers-saisiSy 
toproperty  amounting  in  value  to £1600  sterling — 
Heldf  that,  in  detennming  the  value  of  the  matter 
in  dispute  upon  which  the  right  of  appeal 
depenos,  the  correct  course  is  to  regard  the  judg- 
ment as  it  afiects  the  interest  of  the  partv 
prejudiced  by  it,  and  who  seeks  to  relieve  himself 
Irom  it  by  appeal ;  and  that,  in  the  case  in  question, 
the  larger  amount  must  govern  the  right  of 
appeal.  Macfarlane  &  LecTaire  et  al.,  6  L.  C.  J. 
170,  P.  C.  1862 ;  1178,  sec.  3  C.  C.  P. 

633.  There  is  no  right  of  appeal  from  convic- 
tions of  justices  of  the  peace  under  the  Quebec 
License  Act.  Page  &  Griffith,  17  L.  C.  J.  302,. 
Q.  B.  1872;  Q.  L.  A.  sec.  196,  &  Q.  .38  Vic. 
cap.  5,  sec.  13, 1872. 

XXXVI.  Sbcubity  in. 

634.  On  appeal  from  a  judgment  dismissing  an 
opposition,  where  security  was  given  only  for 
coats — Held,  to  be  sufficient.  Lampson  &  Wur- 
<«ic,3Rev.  deL^ff.  107,  K.B.  1847  ;  1124  C.  C.P. 

635.  An  appeal  bond  is  insufficient  if  the  surety 
has  not  sworn  that  the  immoveables  which  he 
has  mortgaged  belong  to  him.  Stuart  k  Scott, 
et  al.  1  L.  C.  R.  218,  S.  C.  1850 ;  1125  C.  C.  P. 

636.  Security  in  appeal  from  the  Circuit  Court 
under  12  Vic.  cap.  38,  sec.  54,  is  validly  given 
by  two  sureties  justifying  on  real  estate  without 
describing  it.  Lynch  &  Blanchet,  6  L.C.R.  149,. 
S.  C.  1856  J  1143  &  1145  C.  C.  P. 

637.  But  held,  in  a  similar  case  decided  thr 
following  month,  that  the  real  estate  must  be 
described.  Hitchcock  &  Monette,  6  L.C.R.  150,. 
S.  C.  1856. 

638.  Security  given  by  one  person  only  in  an 
appeal  from  the  Circuit  Court,  who  justifies  upon 
immoveables  described  in  the  bail  bond  is  suffi- 
cient. Hilaire  &  Lisoite,  6  L.  C.  R.  150,  S.  C. 
1856;  1145C.  C.  P. 

639.  In  cases  of  appeal  from  the  Circuit  Court 
tlie  copy  of  the  appeal  bond  to  be  served  must  be 
certified  by  the  clerk  of  the  oourt  in  whose  office 
the  bond  is  filed  under  20  Vic.  cap.  44,  sec.  65, 
and  not  by  the  attorney  of  the  appellant.  Pent- 
land  et  al.  &  DroUt,  9  L.  C.  R.  42,  Q.  B.  1858 ;. 
1144  C.  C.  P. 

640.  A  second  notice  of  security  is  a  waiver  of 
one  previously  riven  for  a  previous  dav.  Sulli- 
van &  Smith,  2L.  C.  J.  160,  Q.  B.  185^8. 

641 .  The  respondents  served  a  notice  upon  the- 
appellants  that  they  would  put  in  security  for 
appeal  to  the  Privy  Council  on  the  18th  of 
August  in  the  judges  chambers  in  the  court  house. 
Security  was  not  put  in  on  that  day,  but  notice- 
was  eiven  later  on  the  Saturday  that  security 
would  be  entered  in  chambers  on  Monday.  Se- 
curity was  put  in  that  day,  not  in  chambers,  but 
in  the  jud^  house,  one  of  the  parties  signing 
the  bond  m  the  forenoon  and  the  other  in  the 
afternoon — Held,  on  motion  to  set  aside  the  bond 
for  irr^ularity  and  want  of  sufficient  notice,  that 
the  bond  must  remain,  but  allowing  the  partien^ 
moving  to  make  such  objection  to  the  sufficiency 
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to  recover  the  possible  balance  of  account),  tW     I 
court  will   not   set   aside  the  security  bowl  as 
irregular  or  illegal,  but  will  reserve  to  the  lespcnt- 
deut  his  right  to  attack  the  solvency  of  the    I 
sureties.    Id. 

653.  Security  in  appeal  cannot  It^lly  b« 
given  in  the  absence  or  the  opposite  party,  and  on 
a  day  different  to  that  stated  m  the  notice.  CW- 
bonneau  &  Davit  et  al.,  20  L.  C.  J.  167,  Q.  B. 
1815. 

654.  When  security  in  appeal  is  given  by  one 
person,  he  should  give  the  designation  and  descrip- 
tion of  his  real  estate.  Dawion  v.  Defotset  & 
Damson,  1  Q.  L.  R.  121,  Q.  B.  1875;  1124  &. 
1146  C.C,  P. 

655.  Alter  the  prothonotary  has  received  the 
acknowledgment  of  sureties  to  a  bond  in  appeal, 
and  sizned  and  stamped  the  same,  it  is  not  com- 
pelent Tor  him  to  refuse  to  send  up  the  record  on 
the  ground  that  the  bond  was  executed  by  error 
and  surprise.  MalUtU  &  Lenoir,  20  L.  C.  J.  2»3, 
Q.  B.  1876. 

XXXVn.  Service  in. 

656.  On  appeal  from  Circuit  Court — Held, 
thai  where  the  delay  of  twenty-five  days  alloned 
by  law  for  the  service  of  the  copy  of  petition  and 
notice  expires  on  a  legal  holiday,  the  service  may 
be  made  on  the  following  day,  and  it  is  no  valid 
objection  that  service  of  such  copy  had  not  beeii 
made  upon  the  clerk  of  the  Circuit  Court,  nor 
will  an  appeal  be  dismissed  in  consequence  oi' 
such  omission,  nor  on  the  ground  that  the  copy 
served  on  the  attorney  of  the  respondent  bears 
date  urevioualy  to  the  rendering  or  the  jndgmeni 

from.  Dean  &  Jackson,  5  L.  C.  R.  164, 
5;  1148C.  C.  P. 
667.  The  certificate  of  service  of  a  writ  of 
appeal  must  show  a  personal  service  either  upon 
the  attorney  of  the  respondent  or  upon  the  ree- 
pondent  himself.  Dupuia  &  DwpVM,  6  L.  C.  K. 
429,  Q.  B.  1865j  U4H  C.  C.  P. 


XXXVm.  SiOKiNo  0 
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Writ. 


in  appeal,  the  appeal  having  been  dismissed — 
Held,  that  the  h^mg  of  a  copy  certified  by  the 
prothonotary  of  a  bond  given  before  a  ju<^  be- 
fore the  allowance  of  a  writ  of  appeal  is  sufficient 
firoof  of  the  execution  of  th^  bond  and  of  the 
lability  incurred  by  the  sureties  without  further 
evidence.  Goiselin  v.  Ckapimm,  6  L.  C.  R.  35, 
8.  C,  1856. 

660.  Where  action  was  brought  on  B  surety 
bond  in  appeal — Held,  that  the  sureties  in  appeal 
are  not  bound  for  the  condemnation  money  wneii 
the  appellant  files  a  declaration  to  the  effect  that 
the  judmient  appealed  from  could  be  executed, 
although  the  appeal  bond  has  been  executed  in 
the  usual  way.  i,kaurette  v.  Rapin  &  LoTamgcr, 
4L.  0.  J.293,  S.  C.  1859. 

661.  On  an  appeal  from  ajudgroent  orderiug 
a  writ  of  contrainte  par  corp*  against  the 
defendant  where  the  sureties  guaranteed    that 
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the  defendant  should  prosecute  the  appeal  and 
jjdjsuch  condemnation  money,  costs  and  damages 
ad  gboald  be  adjudged  in  case  the  judgment  of 
the  Superior  Court  should  be  confirmed — Heldy 
that  the  sureties  were  not  immediately  liable  to 
the  plaintiff  for  more  than  the  costs  of  the  appeal, 
a^  were  not  liable  for  the  balance  of  the  con- 
(iem nation  money  against  the  defendant  until 
the  plaintiii'  has  first  enforced  the  order  for  con- 
^{jiiiic  against  the  defendant.  Whitney  v.  Brooks 
tt  fl/.,5L.  C.  J.  161,  S.  C.  1862. 

S62.  Notice  was  siven  on  the  15th  that  secu- 
riiv  in  appeal  woula  be  given  on  the  17th.  An- 
utht^r  notice  was  given  that  the  same  security 
wouU  be  put  in  on  the  18th,  but  security  was 
eventually  given  according  to  the  first  notice. 
The  notice  first  given  and  the  security  put  in 
vere  found  irregular  and  insufiicient,  the  first 
nouce  having  been  rendered  of  no  effect  by  means 
of  the  second — Held,  that  no  action  would  lie 
a^ia^t  the  sureties  on  the  bond  thus  set  aside. 
Smith  V.  Egan  et  al,  10  L.  C.  R.  238,  Q.  B. 

i>63.  On  appeal  from  the  Circuit  Court  it  is 
hot  necessary  where  two  sureties  sign  the  bond 
that  they  should  declare  that  they  are  proprietors 
of  real  property  of  th6  value  ot  £50  over  and 
ftloreali  incumbrances,  such  declaration  being 
•'filv  neoeasaiy  where  but  one  surety  signs. 
Hwn  k  Lampson,  10  L.  C.  R.  400,  Q.  JB.  1860. 

6$4.  In  appeal  from  the  Circuit  Court  the 
;ervice  oi  a  copy  of  the  petition,  notice  and  bond 
in  appeal  is  samcient.  Bedard  A  The  Corpora- 
tian  of  the  Parish  of  St  Charles  Borrom^ey  10 
L.  C.  R.  429,  Q.  B.  1860 ;  1149  C.  C.  P. 

665.  And  held,  also,  that  affidavits  settine 
i.>rth  that  the  property  described  in  the  appeal 
\aaA  is  not  of  the  value  of  £50  will  be  received 
in  sapport  of  a  motion  to  dismiss  the  appeal  for 
«iQt  of  sufficient  security,  and  the  appeal  will  be 
-iL«inissed  on  such  motion  unless  the  appellant 
•kposit  the  sum  of  £50  together  with  the  sum  of 
five  dollars  to  cover  the  costs  of  the  motion.     lb. 

666.  And  held,  in  another  case,  that  in  appeal 
tTu'in  the  Circuit  Court  the  bond  would  be  de- 
i-iared  to  be  insufficient  when  given  by  one  surety 
vithaut  describing  the  property  of  which  he 
tleciares  himself  to  be  the  owner.  Char  est  & 
H>ukpr€j  10  L.  C.  R.  431,  Q.  B.  1860. 

&*7.  A  practising  attorney  cannot  become  bail 
cr  rarely  m  appeal.  Lemelin  v.  Larue,  10  L.  C. 
K  ISO,  Q.  B.  1860. 

%!i.  In  an  action  against  the  defendants  as 
^tiretks  in  i4q)eal — Hdd,  that  they  were  liable 
^-r  the  costs  of  appeal  where  the  judgment  of 
ibfc  oijort  below,  rendered  in  a  hypothecary  action, 
vie  affirmed,  although  a  delaissement  was  made 
t?  the  defendants  betore  signification  of  the  jud^ 
B^^t  rendered  in  the  court  below,  and  although 
^i  absolute  judgment  was  eiven  in  the  Court 
^4j«  for  easts,  bat  only  a  judgment  condemning 
i'i^  defendant  to  pay  the  debt  and  costs  unless 
•1j«t  preferred  to  abandon  the  property .  Fisher 
k  hocmeker  tt  al.,  13  L.  C.  R.  160,  C.  C. 

669.  In  apoeal  from  the  Circuit  Court — Held, 
:bt  the  bail  Dond  would  be  declared  insufiicient 
vid  the  aopeal  dkmissed  with  costs  if  the  bond 
t*-  ^led  0^  only  one  surety,  and  did  not  contain 
^^j  descriptkn  of  his  real  estate.  Beaudet  & 
lyr^eiur,  13  L.  C.  R.  460,  Q.  B.  1863. 

<>T0.  Where  boil  was  put  in  by  two  sureties 
••-f»iti  appeal  from  the  Circuit  Court  to  the  Court 


of  Queen's  Bench — Held,  to  be  unnecessary 
that  either  of  such  sureties  should  declare  that 
he  was  the  proprietor  of  real  estate  to  the  value 
of  £50  over  and  above  all  charges,  as  in  the  case 
of  one  surety  only.  Dupont  et  al.  &  Grange. 
15L.C.R.  36,  Q.B.I  864. 

671.  The  sureties  in  appeal  are  held  to  the 
payment  of  the  costs  of  tne  appeal  without  the 
right  to  require  the  previous  discussion  of  the 
parties  to  the  suit.  Larose  et  al.  &  Wilson,  16 
L  C.  J.  29,  Q.  B.  1872, 1964  C.  C. 

672.  The  advocate  who  succeeds  in  appeal,  and 
to  whom  distraction  of  costs  is  granted,  may  bring 
an  action  against  the  sureties  in  appeal  in  the 
name  of  his  client  for  the  recovery  of  the  said 
costs.     lb. 

673.  And  held,  also,  that  the  sureties  in  such 
case  are  not  entitled  to  a  delay  of  fifteen  days 
from  day  of  judgment.    lb. 

674.  The  sureties  in  appeal  are  judicial  sure^ 
ties,  and  as  such  are  liable  to  contrainte  pear 
corps.  Dumont  v.  Dorian  et  al.,  3  R.  L.  360, 
k  13  L.  C.  J.  26,  k  14  L.  C.  J.  298,  S.  C.  1871  ; 
1962  k  2272,  sec.  3,  C.  C. 

XL.  To  Circuit  Court. 

675.  There  is  an  appeal  to  the  Circuit  Court 
from  a  decision  rendered  by  a  county  .council  in 
appeal  from  a  local  council  under  section  67  of 
the  Consolidated  Municipal  Act  of  Lower  Canada. 
Lafond  et  al.  v.  Boisvert  et  al.,  1  R.  L.  494,  C.  C. 
1861 ;  100  M.  C. 

676.  Since  the  coming  into  force  of  the  C.  C.  P. 
there  is  no  right  of  appeal  from  decisions  of 
justices  of  the  peace  under  the  Agricultural  Act. 
Dufel  V.  Eochon,  2  R.  L.  672,  C.  C.  1870. 

XLI.  To  Privy  Council. 

677.  The  right  of  appeal  to  Her  Majesty  in  her 
Privy  Council,  upon  the  opposition  made  by  a 
defendant  to  the  execution  of  a  iudsment,  is  settled 
by  the  nature  and  quality  of  the  aemand  and  not 
by  the  matters  set  forth  m  the  opposition.  Cfugy 
k  Gugy,  1  L.  C.  R.  273,  Q.  B.  1851. 

678.  An  appeal  does  not  lie  to  the  Privy 
Council  from  tne  judgment  of  the  Court  of  Ap- 
peals, reversing  a  judgment  of  the  court  below, 
by  which  the  appellant's  action  was  dismissed 
on  demurrer.  Simard  v.  Townsend,  6  L.  C.  R. 
147,  Q.  B.  1856. 

679.  Where  it  was  alleged  in  the  application  of 
the  appellant  that  the  interest  acMed  to  the 
principal  sum  recovered  on  a  policy  of  fire  insur- 
ance exceeded  the  sum  of  £500  sterling,  the  right 
to  appeal  was  granted,  but  subsequently,  upon 
petition  of  respondent  shewing  that  there  was  an 
error  in  the  calculation  of  the  value,  the  leave  so 
granted  was  discharged.  The  Quebec  Fire  Insur- 
ance Co.  k  Anderson,  7  L.  C.  J.  150  k  151,  P.  C. 
1860  &  61;  1178C.  C.  P. 

680.  In  a  case  where  the  defendants  were 
officers  of  a  charitable  institution  in  Quebec,  and, 
the  institution  becoming  bankrupt,  action  was 
brought  against  it  for  the  recovery  of  a  certain 
sum  of  money  and  judgment  obtained — Held,  on 
the  appeal  of  one  of  the  defendants  that,  notwith- 
stanoing  the  provisions  of  the  statute  34  Geo.  III. 
cap  6,  sec.  30,  &  12  Vic.  cap.  37,  sec.  19,  the  judg- 
ment of  the  court  of  Queen's  Bench  is  not  final 
in  all  cases  where  the  matter  in  dispute  does  not 
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XIV.  Or  Monet   belonqino   to   Foreign 

I5S0LVBST. 

966.  In  ftQ  action  by  a  Canadian  company 
a^inst  an  aasarance  company  of  New  York^ 
wbere  moneys  belonging  to  latter,  who  were 
irjA)lrent,  had  been  aeizra  in  the  hands  of  the 
Bank  of  Montreal— ITisI^,  that  the  distribution  of 
^ugh  moaere  by  the  court  wherein  the  writ  of 
seizure  had  isBued  must  be  governed  by  the  laws 
of  tbie  country,  and  not  according  to  tne  laws  of 
the  United  States.  The  Canadian  Inland  Steam 
SmigaUon  06.  v.  The  Oolumbian  Insurance  Co. 
f/Xew  York  &  The  Bank  of  Montreal  &  L«o- 
pinmM  eial.&  Osgoody  1  R.  L.  190,  S.  G.  R. 

XV.  Or  Note  ni  Hands  or  Drawer. 

967.  The  amount  of  a  note  payable  to  order 
cuLoot  be  attached  in  the  hands  ol  the  drawer  as 
Hen  Muie.  Thore  v.  Hoyiy  3  Rev.  de  Leg.  306, 
£.  B.  1813. 

XVI.  Or  Timber  upon  whioh  Advances  hate 
BEEV  made; 

963.  The  respondent,  plaintiff  in  the  court  be- 
bvr,  attached  a  quanti^  of  timber  got  out  by  the 
defendant,  but  upon  which  advances  in  soods 
aad  merchaadiBe  had  been  made  by  the  appellant 
under  a  written  agreement  between  him  and  the 
ddendant  by  whi^  the  timber  as  soon  as  dressed 
••houkl  be  oonmdered  to  belong  to  the  appellant, 
bat  convened  to  market  at  the  risk  and  expense 
cf  the  defimdant,  and  also  that  the  plaintiff  should 
Uve  the  iale  of  the  timber,  and  account  to  t£e 
dftitodant  for  any  bidance  remaining  after  deduo- 
tkm  of  disbursements  and  advances,  mcludin^  ten 
ptr  cent,  upon  the  latter  with  a  commission  of  two 
ziiA  a  half  per  cent,  upon  the  sale— ^^2(2,  that  after 
<ieIiTay  to  arapellant  befere  it  reflshed  market, 
vhhout  firaad  or  collusion  with  defendant,  the 
timber  could  not  be  attached  by  defendant's  o^- 
tOR,  but  the  balance,  if  anY>  after  a  sale  bythe 
ilaintiff  ooold  be  attached  m  his  hands.  V<m- 
hMQlmd  &  MaUUmd  el  al.,  S.  R.  367,  K.  B. 
182J. 

Xyn.  Or  Vessels. 

969.  In  an  action  of  damages  for  the  ill^al 
snaefameat  of  a  vessel  on  promissory  notes,  tne 
Mttckme&t  having  been  oismissed  oecause  the 
acite  vas  not  yet  dae^Heldj  that  a  vessel  laden 
Mi  ready  for  sea  could  be  attached  for  a  civil 
^  nnooanected  with  the  ship.  Parani  et  cd. 
t  Gremer,  S.  R.  453,  E.  B.  1831. 

XX.  Seetice  in. 


970.  In  every  case  cSeaiHe  orrH  the  defendant 
M>iribe  summoned.  If  die  defendant  in  an  ac- 
tita  lauDst  him  and  the  tiers  saisie  be  not  sum- 
Eutei  DO  prooeedine  can  be  had  against  the  tiers' 
Dot  even  if  tne  tiers  saisie  neglect  to  ap- 
.  Prior  v.  Dtlamarth  &  Heath,  3  Rev.  ae 
306,  K.  B.  1816. 
9T1.  Where  a  defendant  had  left  the  Province 
le  action  and  had  no  domicile  therein,  and  at- 
|^Ki&£Dt  issued — Held,  to  be  unnecessary  to 
*ott  him  with  a  oc^y  of  the  writ  of  attachment, 


the  writ  being  in  such  case  a  proceeding  in  the 
nature  of  an  execution.  Meitayer  et  ai.  v.  Mc- 
Garvey  &  Meitayer  et  at.,  6  L.  C.  R.  148,  S.  C. 
1866. 

972.  A  writ  of  attachment  in  revendication  ad- 
dressed to  "  one  of  the  bailiffs  of  our  Superior  Court 
in  the  district  of,  &c.,"  must  be  executed  by  one 
of  such  bailifis,  but  the  writ  may  be  served  by  a 
bailiff  and  the  declaration  by  a  sheriff.  Brossard 
V.  Turgeon,  6  R.  L.  123,  S.  C.  1873 ;  809  &  868 
C.  C.  P. 


ATTAINDER— iSee  CIVIL  STATUS. 


ATTORNEY— See  AGENCY. 


ATTORNEYS  AD  LITEM— fifee 
ADVOCATES. 

I.  Acquiescence  in  Acts  of,  973. 
n.  AoTioK  Against,  974. 
m.  Afpea&anoe  of,  976. 

IV.  AUTHOBIZATION  OF,  976-978. 

V.  Costs  of,  979. 

VI.  Fees  of,  980,  981. 
Vn.  Liability  of,  982,  983. 
Vm.  Neglect  of,  984. 

IX.  PowBES  OF,  986-990. 

X.  Promises  to,  991. 

XI.  Purgation  of,  992. 
Xn.  Bights  of,  993,  994. 

XTTT.  Substitution  of,  995-lOOT. 
XTV.  Subbtyship  of,  1008. 

I.  AOQUIBSOEVOE  DT  AOTS  OF. 

973.  Held,  confirming  judgment  of  court  be- 
low, that  thesubetitution  of  an  attorney  by  a  party 
in  place  of  the  one  who  previously  repreeentea  him 
was  an  acquiescence  in  all  the  proceeding?  of  the 
first  attorney,  there  being  no  disavowal,  and  that 
notwithstanding  any  irregularitv  in  the  proceed- 

Bummgns  &  Molson  et  al.,  8  L.  G.  R.  494, 
.1868. 

n.  Action  Against. 

974.  A  practising  attorney  is  well  sued  hy  peti- 
tion without  writ,  especially  if  no  exception  is 
taken  to  the  form  of  the  proceeding  against  him.* 
Perrault  v.  Boss  &  Plamondon,  2  fiev.  de  lAst. 
470,  &  Perrault  v.  Boss  &  VaUi^es,  3  Bev.  de 
L6g.  316,  E.B.  1816. 

m.  Appeabanob  of,  see  PBOGEDUBE. 

976.  The  defendant  had  left  the  Province  and 
the  service  was  made  at  the  place  of  his  last  domi- 
cile in  the  Province.  Appearance,  however,  was 
filed  for  him  by  attorney,  which  the  plaintiff  ig- 
nored, and  after  having  called  in  the  defendant  bv 
advertisement  proceed^  exparte — Held,  in  appeal, 
that  all  the  proceedings  had  must  be  set  aside  as 
the  service  was  covered  by  the  appearance  which 
the  plaintiff  had  no  right  to  question.  McKercher 
k  Simpson,  6  L.  G.  R.  311,  Q.  B.  1866. 


m 


*  Seo  note  to  page  10. 
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IV.    AnTHOBIZATlON  OF. 

976.  In  an  action  agaiuet  a  corporation,  where 
the  question  arose  &b  t«  th«  atitliorization  of  the 
attorney  of  the  defendttnla — Held,  confirming 
judemenC  of  court  below,  that  neither  according 
to  the  English  or  the  French  law  wa«  the  attoi^ 
ney  ad  litem  hound  to  produce  hia  authority 
when  pleading  and  acting  for  a  corporation, 
and  fluch  a  queelion  coula  only  arise  between 
the  attorney  and  the  corporation  itself,  Duvemay 
V.  The  Oorvoralion  of  St.  Bartheltmy,  I  B,  L. 
714,  Q.B.  rSGS. 

977.  A  foreign  pluntiff  is  not  bound  to  give 
noUce  of  the  filing  ny  him  of  a  power  authorizing 
his  attorney  ad  htem  to  act  for  bim,  in  order  to 
save  himself  Irom  costs  of  an  txception  dilatmre. 
The  Bank  of  Commerce  v.PapituaUjiO  L.  C.  J. 
30T,S.  C.187e. 

978.  The  mandat  of  an  attorney  ad  litem  to 
e  an  opposition  to  a  seizure  cannot  be  proved 


by  verbal' evidence  without  a  commencernent  de     ^S,  S.  C.  18G6  ;  192  et  leq.  C.  C.  P. 
'    ''      ' '  "'  al.  &  Paitenatide,  r     9R;" 


Keuve  par  tent.     Longpri  i 
L,  CTj.28,S.C.  187o. 


979.  An  attorney  ad  litem  to  be  entitled  to 
receive  hia  fees  and  disbureemenlfi  from  bis  own 
client  need  not  produce  a  taxed  hill  of  costs. 
Charier  &  Tiha,  1 1.  C.  K.  402,  Q.  B.  1851. 

YI.  Fees  op,  *ee  FEES. 

980.  On  a  motion  to  revise  the  taxation  of  a 
bill  of  costs  on  the  ground  that  the  attomer  of 
the  piaintiffwas  not  entitled  to  a  full  fee  as  m  a 
conteslod  case  on  the  meriis,  the  onlj  plea  filed 
being  a  dem  urrer — Held,  that  the  motion  must 
be  rejected  as  a  demurrer  is  a  plea  to  the  merits. 
Normand  v.  Huot,  9  L.  C.  K.  405,  S.  C.  1869. 

981.  Upon  the  distribution  of  money  levied  in 
execution — Held,  that  the  attorney  of  the  seizing 
crieditor  was  entitled  to  the  fee  allowed  upon  homo- 
logation of  the  report  of  distribution.  Kerry  el 
al.  &  Petty  et  al.,  13  L.  C.  R.  163, &6L.C.  3. 
293,  S.  C.  1863. 

YU.   LlASlLITT    OP. 

982.  Although  an  attorney  grossly  deficient  in 
integrity,  care  or  skill  to  the  injury  of  his  client 
is  answerable  for  the  loss  he  occasions  by  such 
deficiency,  he  is  not  answerable  for  neglect  when 
merely  presumed,  nor  for  want  of  skill  in  cases 
of  reasonable  doubt.  Valliirei  v.  Bemier,  % 
Rev.  de  Leg.  471,  K.  B.  1820. 

983.  An  attorney  guilty  ofcontempt  inthe  face 
of  the  court  may  be  interdicted  instanter.  Binet 
Exp.,  2  Rev.  de  Leg.  471,  K.  B.  1818. 

Vni.  Neolect  op. 

984.  Where  through  the  neglect  of  the  defen- 
dant's attorney  default  and  judgment  had  been 
entered,  it  was  allowed  to  the  defendant  on  mo- 
tion supported  by  aflidavit  lo  that  effect  to  file  an 
appearance  and  plea  to  the  action.  Derepenlignu 
v.DoAer^,  7  L.C.J. 287,S.C.  1863;  87C.aP. 

IS.  Powers  op. 

985.  Where  an  attorney  ad  litem,  on  the  won! 


ATTORN 

of  the  adverse  pa 

settled,  discontinue 
closed  in  his  abseno 

served  on  him — Hi.^,  u,.  uivwuu  »  c^i.  —rnz  luc 
foreclosure,  that  the  attorney  in  a  case  is  din- 
intti  liiii  with  regard  to  the  procedure,  uA  ihe 
attorney  foreclosed  should  not  have  suepecdod 
his  enquite  on  the  word  of  the  adveiee  panr. 
O'Cotmell  V.  The  Corporation  of  Monlrta\,'\ 
L.  C.J.  66,  &  10  L.  C.  K.  19,  8.  C.  1869. 

986.  On  a  rule  ol  the  defendants  for  impmbti- 
tion — ,HeU,that,one  of  the  defendants  having  die) 
during  the  pendency  of  the  suit,  the  mandate  cd' 
bis  attorney  ad  Utem  ceased.  Mackay  et  al.  k 
Oerrard  et  at.,  6  L.  C.  J.  331,  S.  C.  IB61 ;  IToi, 
sec.3,C.C.,&436C.  C.P. 
^987.  An  attorney  ad  litem  in  poBsession  a! 
Reapers  is  not  required  to  justi^  or  prove  hU 
authority,  but  the  presumption  is  that  he  liw  i 
general  mandate  from  the  party  tor  whom  hescit'. 
etat.y.RoM  &  Sois  y.  Monk,  9  L.C.i. 


And  where  proceedinga  in  disavowal  an 
brought  against  such  attorney  the  plaintiff  mu^i 
prove  all  the  allegaUons  of  his  declaratiOD,  anil 
particularly  that  no  authority  or  power  to  act  su 
conferred  by  him  upon  the  attorney.  lb. 

989.  Atlomeya  ad  liiem  may  certify  do^etui 
writs  of  appeal,  jforriioa  et  al.  &  Damboitrga 
et  al.,  n  L.  C.  J.  126,  Q.  B.  1867. 


such,  may  n 
judgment  given  in  his  favor,  but  sach  iiruui^ 
ciation  to  be  valid  must  be  signed  by  the  party 
himself  or  by  his  attorney  ad  hoc.  Prifonlaint 
&  Brown  e?  aft,  I  Q.  L.  R.  6D,  S.  C.  R.  1675  i 
477  C.  C.  P. 

X.  Pbomisbs  to. 

991.  Where  an  endorserof  a  not«  promised  the 

Elaintifl's  lawyer  to  pay  the  not*,  tboneh  relea«il 
y  non-protest,  and  afterwards  pleaded  U>at  £a<:li 
promise  was  not  binding — Held,  that  a  prinnL^c 
to  the  lawyer  of  the  pu1.y  was  just  as  bindinc  a~ 
if  made  to  the  party  himself.  Johnson  el  al.  v. 
ewflrton,  7L.  C.  J.  125  A13L.C.R.161,C.C 
1863. 

XI.  PUROATIOH  OP. 

992.  Where  the  court  had  ordered  all  the  pw 
ties  to  parge  themselves  on  oath  regarding  a. 
missing  document — Held,  that  all  the  memljer* 
of  the  firm  appearing  as  attorneys  ad  litem  mu.-l 
so  purge  themselves  and  that,  notwithstaniiiii|j 
the  documents  have  been  found  in  the  inicrini. 
McOtrthoa  v.  McCkirthon,  IT  L.  C.  J.  329,  S.  C 
1873. 

XII.  RioaTBOF. 

993.  Where  an  attorney  ad  litem  is  witness  lii 
his  client,  and  objection  is  taken  to  a  question  pti 
tb  iiim,  he  cannot  himself  appear  before  the  cuur 
to  maintain  the  pertinency  of  the  question,  bu 
hia  client  must  be  represented  by  another  comi.-ti 
Angers  v.  Lozeau  et  otr.  &  Lozemt  et  vir.,  V. 
L.  C.J.  214,  S.C.  1868. 

994.  Where  there  are  two  partners  engageil  ii 
a  case,aud  oneofthem  is  absent  from  the  country 
the  functions  of  the  other  are  not  thereby  t^u.-t 
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peruled  in  the  inazmer  referred  to  in  202  C.  C.  P., 
m»r  does  the  party  for  whom  he  acts  cease  to  be 
represented  in  the  sense  of  455  C.  C.  P.  Richard- 
m  T.  Tahb,  4  R.  L.  388,  S.  C.  1872. 

Xm.  Substitution  of. 

S95.  Where  notice  of  motion  was  given  to  one 
of  mo  aitcHTxeys  for  peremption  cPifistance,  after 
the  elevation  of  the  other  attorney  to  the  bench, 
ftnd  before  any  substitution  had  taken  place — 
Htldj  to  be  sufficient.  Dubois  v.  Dubots,  5  L. 
C.  R.  167,  S.  C.  1855 ;  202  C.  C.  P. 

996.  In  another  case  where  two  attorneys  ap- 
peared for  the  plaintiff,  and  one  having  removed 
10  Quebec  and  the  case  being  carried  to  appeal  on 
an  interlocutory  judgment,  the  other  appeared 
ftlone  and  subsequently  inscribed  for  enquite  in 
hi?  own  name,  which  inscription  the  defendant 
nioved  to  reject,  on  the  ground  that  there  should 
have  been  a  substitution  of  attorneys  to  admit  of 
ose  of  the  attorneys  inscribing  the  cause  in  his 
o«m  name  after  appearing  comointly  with  another 
^Held,  on  the  authority  of  Macdonald  &  Hood, 
that  no  substitution  was  required.  Tidmarsh 
V.  Stfpkens  ei  aL,  1  L.  C.  J.  16,  &  16  L.  C.  R. 
m,  S.  C.  1866 ;  200  ei  seq.  C.  C.  P. 

997.  Under  the  circumstances  recited — Held, 
oc<nfirming  judgment  of  court  below,  that  the 
?ubetJtution  of  attorney  by  a  partv  in  place  of  the 
i«&e  who  previously  represented  him  was  an 
ao^escenoe  in  all  the  proceedings  of  the  first 
ittorpey,  there  being  no  disavowal,  and  that 
rt^ttritnstanding  any  irregularity  in  the  proceed- 
ing of  the  first  attorney.  Burroughs  v.  Molson 
iial,  8  L.  C.  R.  494,  Q.  B.  1858. 

91^S.  Where  a  sug^stion  of  the  death  of  one  of 
several  defendants  waa  filed  of  record,  a  motion  to 
cxmpel  the  remaining  defendant  to  substitute  an 
artomey  in  the  place  of  the  attorneys  of  record, 
ci^e  of  whom  had  been  elevated  to  the  bench,  will 
Dit  be  granted  until  such  suggestion  is  removed 
crdi^p^ed  of.  Sauvageau  v.  Robertson  ei  al.,  9 
L.  C.  B.  224,  8.  C.  185S. 

999.  Where  two  attorn^  are  in  partnership 
anil  one  is  nominated  to  tne  bench  as  assistant 
pipe,  service  on  the  remaining  partner  is  suffi- 
cit^ti!,  although  no  substitution  has  been  made. 
X'Carihy  &  Mart,  9  L.  C.  R.  396,  Q.  B.  1859  j 
^t  C.  C.  P. 

1000.  Where  an  attorney  ad  litem  Ins  repre- 
5«atai  a  party  in  a  cause  subsequently  to  judg- 
ment another  attorney  cannot  legally  take  pro- 
ceedings on  behalf  of  such  party  without  a 
f^liFtitution  in  place  of  the  first  attorney,  and  the 
iB(<iiA  of  the  nrst  attorney  as  on  behalf  of  the 
party  that  all  proceedings  had  by  the  second 
ir^mev  be  rejected  from  the  record  will  be 
crwtei  with  oosts.  Oillespie  et  al.y,  Spragge 
a  tf/.  k  HuicMnson,  6  L.  C.  J.  28,  S.  C.  1861 ; 
2«)rf«o.  C.  C.P. 

1601.  On  motion  for  substitution — Held,  that 
Hdt  sttbptitiition,  would  not  be  sranted  unless 
taee  were  a  fall  revocation  of  tne  attorney  of 
i«cdM.  Mtam  et  oZ.  v.  Lan^e,  6  L.  C.  J.  98, 
8.  C.  1861;  200  c<  w^.  C.  C.  P. 

1(^.  Wh«i  the  attorneys  of  record  in  a  case 
rriseni  to  a  substitution,  the  substitution  is  com- 
fjete  uQ  notice  ^ven  to  the  opposite  counsel,  no 
>^§Qifieatioa  bemg  necessary.  Euot  v.  McOill 
ti  •?.,  7  L.  C.  J.  123,  8.  C.  1863 ;  200  et  sea. 
CC.P. 


1003.  Where  an  attorney,  other  than  the  attor- 
ney of  record,  filed  the  factum  in  appeal,  and  the 
respondent  moved  to  nave  it  rejected  from  the 
record  and  the  appeal  declared  deserted,  the 
motion  was  rejected  with  costs.  Bell  &  Stephens, 
16  L.  C.  R.  141,  Q.  B.  1866. 

1004.  Where  the  attorney  of  one  of  the  parties 
in  a  case  is  dead  the  other  party  has  a  ri^ht  to 
ask  by  motion  that  another  attorney  be  appomted. 
Bouareau  v.  Lanctot  &  Lancioty  12  L.  C.  J.  216,. 
S.  C.  R.  1868;  203C.  C.  P. 

1006.  A  pwi;y  to  a  suit  is  sufiiciently  repre^ 
sented  by  one  of  his  advocates  substituted  with 
another  at  the  time  of  the  last  proceeding  taken 
in  the  cause,  but  who  has  since  ceased  to  prac- 
tise as  advocate.  Tass6  v.  Laberge,  4  R.  L.  699,. 
S.  C.  1871. 

1006.  A  case  may  be  inscribed  for  revision 
by  an  attorney  other  than  the  attorney  of  record, 
and  that  without  substitution.  Desrosiers  v.  Mc- 
Donaldy  3  R.  L.  446,  S.  C.  R.  1871. 

1007.  In  a  case  where  the  attorney  of  the  plain- 
tiff had  been  appointed  stipendiair  magistrate — 
Held,  that  no  proceeding  could  be  nad  in  the  case 
until  the  party  for  whom  he  was  acting  had  been 
called  upon  to  appoint  another  attorney  and  had 
made  default  to  do  so.  Maillet  v.  Serri,  17 
L.  C.  J.  139,  C.  C.  1873 ;  202  et  seq,  C.  C.  P. 

XIV.  SuEBTTBHip  OF,  sse  APPEAL. 

1008.  A  practising  attorney  or  barrister  cannot 
become  bail  or  surety  in  any  proceeding  cog- 
nizable by  the  Superior  Court.  Routier  v.  Gin- 
gras,  3  L.  C.  R.  67,  S.  C.  1852,  6th  R.  of  P.  of 
S.  C.&6tho/Q.B. 

ATTORNEY  GENERAL. 

I.  Appearance  of,  1009. 
n.  POWKB  OF,  1010. 

I.  Appeabakob  of. 

1009.  On  an  exception  to  the  form  of  an  infor- 
mation signed  "  Moreau,  Ouimet  &  Moreau,  at- 
torneys for  attomejr  general  pro  Regina  " — Held, 
that  such  information  woula  be  dismissed  with 
costs,  as  the  attorney  general  in  appearing  for  Her 
Majesty  could  not  appear  by  attorney.  Cartier 
V.  Laviolette  et  al,  6  L.  C.  J.  309,  S.  C.  1862. 

n.  Power  of. 

1010.  The  attorney  general  of  the  province  of 
Quebec  has  a  right  to  appear  on  behalf  of,  and  to 
represent  HerMajeetv's  interests  in  all  suits  pend- 
ing in  the  courts  of  said  province,  and  in  any 
event  it  is  a  question  which  cannot  be  raised  by 
a  private  individual  opposed  to  the  Crown.  Monh 
&  Ouimet,  19  L.  C.  J.  71,  Q.  B.  1874. 


ATTORNEYS  OF  RECORD— &e 
ATTORNEYS  AD  LITEM. 


AUCTION. 
I.  Sales  bt,  see  SALE. 


15  ATI3  DB  PAREKTS. 

AUCTIONEER— Sec  AGENCY. 


AUTHORIZATION— See  AGENCY. 

I.  Of  Abbiobeb,  set  INSOLVENCY. 

II.  Op  Attobnets  ad  litem,  ate  ATTOR- 
NEYS AD  UTBM. 

m.  Of  Makhied  Woheh,  see  MAGBIAOE. 
IV.  Of  Wardenb,  tee  CHURCH  WARDENS. 


AVIS  DE  PARENTS— See  ACTION 
HTPOxaECABY- TUTORSHIP. 


I.    DiTI BIBLE,    1011 

1011.  An  avonal  under  oath  ia  divisible  wbn     , 
a  port  of  the  anener  is  refiited  bj  indication!  or    : 
fraud  or  simulation,  or  is  in  contradiction  of  th(    ' 
pleading  of  the  paitr  inteirtsated.     Goudrtautl 
<k  PoiMon  «ral.,  13L.  C.  J.  235,  Q.  B.  1866. 


I.  Of  ABBiTBATOite,  see  ARBITRATION. 

II.  Op  Commissioners  iir  Exfbopriatiov,  h 
EXPROPRIATION. 

m.  Op  Corn  EioEUfOB  Boibd,  tee  COURTS, . 

POITERB   OF. 

IV.  Of  Experts,  tee  EXPERTS. 


B. 
SUMMARY    OP    TITLES. 
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BAGGAGE 137 

BAIL 137 
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BAILLEUR  DE  FONDS 139 

BAILMENTS 21-33    139 
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STATED 141 
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BANAUTfi 141 

BANK  ACCOUNT 141 

BANK  BOOKS 141 

3ANK  MANAGER 33-34    141 

BANK  OFFICER 142 

BANKRUPTCY 142 

BANKS 36-44    142 

BANK  STAMP 144 

BANK  STOCK 4fr-48    144 

BANKS  UNINCORPORATED.  49-61    146 

BAPTISM 145 

BAR 62-63    146 

BARGAIN  AND  SALE 146 

BARGES 146 

BASTARDS , 146 

BEACHES 146 

BEADLE 146 

BEES 146 

BENEFIT  SOCIETIES 54    146 

BEQUEST 55-63    147 

BETS 148 

BETTERMENTS 148 

BIDS 148 

BIDDERS 148 


Art.  Paoc 
BILLS  OP  EXCHANGE  AND 

PROMISaORY  NOTES....     63-29T  14= 
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BONDS 119 

BONDSMEN 179 

BONDED  WAREHOUSE 300  179 
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BOTTOMRY 179 
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BOUGHT  AND  SOLD  NOTES  179 

BROKERS 1T9 

BOUNDARIES 301-307  130 

BREACH  OP  PRIVILEGE....  181 

BREACH  OF  PROMISE 131 

BRIBERY 181 
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BUILDING  SOCIETIES IW 

BURIAL 331-323  ISl 
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BAGGAGE. 

I.  Liability   op   Gabriers  for,  see  CAR- 
RIERS. 


BAIL— See  CAPIAS,  CRIMINAL 
LAW,  SURETYSHIP. 


BAILIFF. 

I.  ACTIOK  BY,  FOB  GoODS  SOLD  CU  JusOce^  1. 

n.  Certificate  of,  2. 

[II.  CaNKOT  8EBTE  RELATIONS,  3. 

IV.  Duties  of,  4-7. 

V.  Fks  of  8,  9. 

VI.  Liability  of,  10-13. 

VII.  Penalty  fob  Oyebohaboe  by,  14. 
Vm.  Powers  of,  15-17. 

LX.  Residence  of,  18. 

X.  Rule  Against,  19. 

XI.  Status  of,  20. 

I.  Action  by,  fob  Goods  Sold. 

• 

1.  Where  a  bailiff,  hajing  sold  certain  goods  in 
pxeas  of  execution,  delivered  them  before  haying 
teen  paid,  and  afterwards  brought  action  for  the 
\T«»—HM,  that  no  such  action  would  lie. 
PdUtier  ▼.  LajoUy  6  L.  G.  R.  394,  G.  C.  1855.  . 

II.  Cebtifioatb  of. 

2.  A  baflifrs  certificate  cannot  be  taken  as 
nthenticto  establish  the  service  of  a  transfer 
^tksTt  notaries.  SL  John  v.  DeUsle  et  al.y  2 
L.C.  R.  150,8.  C.  1861. 

m.  Cannot  sbbye  Relations. 

3.  A  bailiff  cannot  execute  a  writ  of  fi.  fa.  de 
'^t  agamst  his  brother-in-law  or  other  relations, 
'  c^tketanding  the  provisions  of  12  Vic.  cap.  38. 
Ltmieux  v.  CSt*  &  05U,  10  L.  C.  R.  184,  S.  C. 

:?5y;74C.C.P. 

IV.  Duties  of. 

\-  A  bailiff  being  charged  with  a  writ  of  gar- 
aliment  bdore  judgment  issued  at  the  instance 
'  the  plaintiff  himself,  without  the  ministry  of  an 
ii'CTKv,  and  having  served  such  writ  fail^  to 
'^'^th  h  either  into  court  or  to  the  j)laintiff,  by 
r^k^jQ  of  which  the  plaintiff  lost  his  recourse 
oiitei  the  moneys  in  me  hands  of  the  ^mishee, 

•  ^^D  being  brought  against  the  bailiff— ^e^, 
'i.»t  it  was  fis  duty  to  deliver  the  writ  on  or 
'-:  TV  ihe  return  day,  either  to  the  attorney  or  the 
:  JtT  iioin  whom  he  received  it,  or  to  file  it  in  the 
'*5c^of  the  clerk  of  the  court  in  which  it  was  re- 
•  laiWe,  although  he  was  not  especially  requested 
••'  i  ^,  and  ih^  having  executed  such  writ,  he 
»•  lii  pot  be  nermitt^  to  urge  want  of  proof  of 
'•*  ^«dng  a  tailiff  in  answer  to  such  action. 
Lmp»on  T.  Barretiy  2  L.  C.  R.  77,  C.  C.  1851. 

f  On  exception  to  the  form  of  a  writ  of  attach- 
s*j\  in  revendication — Held,    that  the  bailiff 

'  -^ig  the  seizure  was  not  bound  to  be  accom- 


panied by  a  recors  while  doing  so.    D^ardiiM 
V.  Dubois,  1  L.  C.  J.  81,  S.  C.  1857. 

6.  It  is  not  part  of  the  official  duty  of  a  bailiff 
employed  by  a  sheriff  to  return  to  tne  court  his 
doings  under  a  warrant  from  the  sheriff,  and  such 
return,  if  made  to  the  court,  will  be  regs^ed  as 
an  unofficial  act  and  therefore  not  authentic. 
Dinnina  &  Oliver,  14  L.  C.  R.  296,  Q.  B.  1862. 

7.  Wnere  a  writ  of  execution  has  been  issued, 
apparently  regular  in  every  respect  and  addressed 
to  a  certain  bailiff,  it  is  his  duty  to  proceed  under 
it,  notwithstanding  that  it  may  really  contain 
causes  of  nullity.  Regina  v.  Morrison  &  Pag- 
nuelo,  3  R.  L.  525,  Q.  B.  1872. 

V.  Fees  of. 

8.  A  bailiff  charged  with  a  writ  of  execution 
who,  for  insufficient  reasons,  fails  to  act  upon  it  is 
not  entitled  to  his  fees.  Oroieau  v.  Gingras,  15 
L.  C.  R.  204,  C.  C.  1864. 

9.  A  bailiff  will  not  be  permitted  to  charge 
mileage  from  his  place  of  residence  to  the  place 
where  a  writ  served  by  him  is  returnable,  nor  will 
it  be  permitted  to  charge  mileage  in  the  same 
manner  for  remitting  moneys  levied  under  execu- 
tion, his  duty  being  m  the  nrst  place  to  transmit 
his  return  by  mail,  and,  in  the  second,  to  transmit 
the  moneys  by  post  office  order.  Bonoell  v.  Bd" 
pian,  15  L.  G.  R.  22,  G.  G.  1864. 

VI.  Liability  of. 

10.  A  bailiff  who  retains  money  which  he  has 
levied  is  liable  to  an  attachment.  Bex  v.  Beady, 
2  Rev.  de  L6g.  471,  E.  B.  1813. 

11.  In  an  action  by  a  person  who  had  been 
appointed  guardian  or  a  raft  seized  in  execution 
of  a  judgment — Held,  that  the  bailiff  seizing 
was  personally  responsible  to  the  cuardian  for 
the  value  of  his  services  as  such,  ihurchene  v. 
Genereux,  1  R.  L.  433,  G.  G.  1865. 

12.  But  J^eld,  in  a  later  case,  that  neither  the 
advocate  nor  the  bailiff  is  responsible  to  the  guar- 
dian whom  he  has  appointed,  and  who  has  volun- 
tarily accepted  the  cnarge,  for  the  costs  of  his 
guaniianship.  Plante  v.  Ocueau  &  Oazeau  & 
langlois  ei  al,  1  Q.  L.  R.  203,  S.  G.  1875. 

13.  Petition  was  filed  asking  that  a  bailiff  be 
deprived  of  his  office  on  the  ground  of  having 
made  false  returns  and  having  accepted,  as  guar- 
dian to  the  effects  of  petitioner  which  he  had 
seized,  a  person  whom  he  did  not  know  and  who 
was  an  undischarged  insolvent.  Petition  dis- 
missed, but  without  costs,  petitioner  having  other 
recourse.  NieM  Exp,  k  Laporie,B  R.  G.  75, 
8.  G.  1872. 

Vn.  Penalty  fob  Ovebohaboe  by. 

14.  A  bailiff  for  overcharge  is  subject  to  fine 
and  imprisonment.  Deguire  v.Despins  et  al.  & 
Desormeau, 6  R.  L.  736,  S.  G.  1874 ;  597  G.  G.  P. 

vm.  Powebs  of. 

15.  A  bailiff  has  no  authority  to  insert  in  a 
proc^'Verbal  of  seizure  an  obligation  on  the  part 
of  a  guardian  that  in  default  of  producing  the 
goods  ne  will  pay  the  plaintiff  his  debt,  interest 
and  costs,  and  where  the  guardian  had  signed  such 


BAILMENTS. 

and  undertaking — Held,  to  be  ao 
■or  and  mierepresentation  of  the 
iu  V.  SeU,  16  L.  C.  B.  436, 8.  C.  B. 

iMition  to  the  form  to  a  writ  of 
!fore  judgmeot  on  the  ground  that 
3d  to  the  bailie  for  the  dietrictof 
cected  them  to  attach  defendant's 
,  in  eaid  district  or  on  the  confines 
as  in  fact  executed  out  of  eaid  dis- 
that  the  eale  waa  null.  Sotce  v. 
C.B.  T8,C.  C.1866. 
S  of  the  dietrict  of  Montreal  iae 
:ute  a  writ  of  execution  lk>m  the 
djoining  district.  Jhihaut  v.  La- 
Kkanontagne  et  u».,  13  L.  C.  J. 
9;  461C.t;.P. 


of  eunimonB  addressed  to  anj  of  the 
i^inadistrict,wi!l  be  good  if  served 
lulv  appointed  for  such  district. 
!B,3L.  C.B.194,  S.  C.  1863. 


a  bailiff  neglected  to  make  his 
rrit  of  execution,  and  the  plaintiff 
rule  against  him  for  contempt  of 
»  that  he  be  imprisoned  until  he 
d  the  debt,  Ac— HeW.l  that  as  the 
Ot  be  held  responsible  for  more  than 
the  things  seized,  that  the  court 
mt  the  rule,  but  would  order  the 
:  his  return  within  fortj-eight  hours 
Rolland  V.  Senger  &  Lqfontaine, 
C.  C. 1862. 


;tLon  bj  a  bailiff  for  fees,  where  the 
!aded  prescription  of  three  years 
.  C.  cap.  82,  sec.  34,  8.8.  3— Held, 
re  officere  of  justice,  and  the  plea 
i  be  miuntained.  Hibert  t.  PaU- 
.  B.  166,  C.  C.  1863. 


i-LEUE  DE  F0ND8. 

)E  or,  »tt  FRITILGGE. 
lATioH  oT,  (M  REGISTRATION. 
r,  tee  SALE. 


BAILMENTS. 

lainit,  21,  22. 

of,  23-27. 
fi28. 

of,  at  Bailett,  29. 

E:eepers. 

of,  at  BaiUa,  30-32. 
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i'henever  goods  are  com- 
epeciHed  purpose,  any 


deviation  fhun  that  purpose  in  the  dieposition  of 
them  is  a  conversion  upon  which  an  action  in , 
Jactum  in  the  nature  of  trover  roav  be  niBir- 
lained.  Adam  v.  Henderton,  1  Rev,  de  Leg,  5<^, 
K.B.  1819. 

22.  And  in  such  action  the  material  inqnin^ 
are  touching  possession  and  conversion  bv  l\\< 
defendant,  and  as  to  his  poeaession,  whether  he  gul 
it  by  finding  or  otherwise  matl«rs  nol,  too*  it  i» 
jiOMe»»ion  being  tie  gist  of  the  enquiry.  Fougiri 
V.  Boucher,  1  Rev.  de  Wg.  604,  K.  B.1821, 

23.  Ma*iii(y  o/.— The  plamtiff  brought  action 
in  revendication  of  a  quantity  of  copper  metal 
deposited  with  the  defendants  as  warehouwnioi, 
and  of  which  they  (the  defendants)  had  failed  to 
deliver  the  full  quantity  claimed.  The  defenJ- 
ants  pleaded  tiiat  they  had  used  all  due  diligence, 
and  if  any  of  the  metai  were  missing  it  miifi 
have  been  stolen,  as  tlieir  etore  had  been  brokn. 
into,  and  they  were  not  Uable — Held,  that,  beiM 
paid  warehousemen  they  were  bound  to  prove  iht 
robbery  of  the  goods,  which  had  not  been  dimr, 
and  they  were  therefore  liable.  Fraaer  etnl.'- 
Roche  el  al.,  7  L.  C.  B.  472,  8.  C,  &  8  L.  C,  B 
288,  Q.  B.  1858. 

24.  In  answer  to  an  attachment  in  eamishnieii'. 
the  tieri  taitie  declared  that  thev  had  receivcl 
certain  goods  from  the  defendant  for  sale  on  ci'n- 
dition,  which  goods  were  destroyed  by  fire — Hthl 
reversiBg  judgment  of  court  below,  maintamini! 
the  pretentions  of  the  plaintiff;  that  they  ''■*'^ 
bound  to  insure  such  gooda,  and  not  having  duir 
so  they  were  liable  to  the  plaintiffs  for  the  valuf 
of  them.  Elliott  et  al.  &  Ryanetal,  6  L.  C.B. 
89,  Q.  B.  1856. 

25.  And  that  more  especially^  where  there  tra,' 
an  agreement  between  the  consignor  and  the  eon- 
signee  that  the  goods  were  to  be  insured.    lb. 

26.  The  master  of  a  vessel  is  not  responsiW^ 
for  storage  except  according  to  Ihe  rules  nnJ 
customs  of  the  port  where  ne  takes  his  cargo, 
unleeB  there  be  an  agreement  to  thecoQtrar.. 
Winn  V.  PelUner,  3  R.  L.  32,  S.  C.  1871. 

27.  In  an  action  for  the  value  of  an  orpn  Af 
posited  with  the  defendant,  an  auctioneer,  for  sal*. 
and  the  understanding  was  that  the  defendant  ua.- 
to  have  ten  per  cent,  commiseion  for  selling  it,  I'lU 
was  meanwhile  to  have  it  insured,  which  he  Jil. 
but  his  premises  being  destroyed  by  fire  he  onl.' 
recovered  a  part  of  the  value — Held,  thai  ihf 
defeedant  waa  liable  for  the  fiill  value  of  itie 
organ,  less  the  commission  which  he  would  ha>f 
derived  from  the  sale."  Goodehild  v.  Shane,  ii 
R.  L.269,S.  C.il802C,C. 

28.  Beceipl  of.— The  holder  of  a  bailee  Tecei|>i. 
by  which  tlie  bailee  acknowledged  to  hold  i" 
trust  for  the  bailor200  tons  of  coal,  and  would  «'ll 
the  same,  accounting  for  the  proceeds  and  ackncw- 
ledging  himself  lo  be  the  bailee  of  said  coal,  ear- 
not  transfer  the  said  receipt  without  endor-emeni 
Baile  V.  Whyte  te  qual,  13  L.  C.  J.  130,  S.  C.  R- 
1868;  1573  C.C. 

n.  Cjt.RBiEit3,  see  CARRIERS. 

29.  lAabiKty  of,  a*  Bai'iew.— Railway  cmi- 
panies  storing  gooda  on  their  arrival,  and  making 
a  charge  therefor,  are  bailees  for  hire,  and  a  n'>Tiijf 
by  them  to  the  consignees,  slating  that  the  f.'*.'v 
have  arrived  and  that  the  company  would  no(  U- 

•  Soo  art  4»0,  <iif>ra.— Ed. 
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n^qponsifale  for  any  damage  caused  by  fire,  the  act 
iif6od,ciTii  ooxnmotion,  yermin  or  deterioration 
in  quantity  or  quality  by  storage  or  otherwise, 
will  DOt  relieve  them  nom  their  responsibility  as 
$nch  bailees,  though  their  responsibility  nad 
cetded  as  carriers.  7%e  Grand  Trunk  Railway 
^.^  GtUman,  3  R.  L.  452,  Q.  B.  1871 ;  1672, 
I670&1814G.  G. 

m.  Hotel  Keepers. 

30.  Liability  of,  as  Bailees, — Action  was 
brought  by  the  plamtiff,  a  medical  gentleman,  at 
Terrebonne,  against  a  hotelkeeper,  in  Montreal, 
to  reoorer  damages  by  reason  of  the  plaintiff's 
mare  harine  haa  her  mane  and  tail  shorn  during 
tiie  ni^ht  while  in  the  defendant's  stable — Held, 
that  the  landlord  receiving  the  horses  at  livery 
wad  responsible  £>r  such  damage,  and  that  with- 
out proof  to  the  contrary  the  damage  would  be 
presumed  to  have  been  committed  by  his  ser- 
vants or  by  their  neglect.  Durocker  v.  Meunier, 
?  L.  C.  E.  8,  S.  C.  1858 ;  1064  &  1816  C.  C. 

31 .  A  person  attending  a  ball  given  at  a  hotel 
•iepc^ited  nia  overcoat  wim  a  servant  of  the  hotel, 
receiving  a  check  therefor,  and  the  coat  after- 
wards could  not  be  found —  Held,  on  action 
^'fought,  that  the  hotelk^per  was  liable.  Bour- 
^in  V.  Hogan,  15  L.  CT  R.  424,  C.  C;  1814 
C.  C.  A  Q.  39  Vic.  cap.  23. 

32.  Action  was  brought  to  recover  $240.19  tA- 
!eg«d  value  of  a  valise  and  its  contents,  which  was 
•iepoenied  with  the  landlord  of  a  hotel  by  a  travel- 
]«r  who  asked  leave  to  place  it  there,  and  went 
away  without  returning  to  lod^e  in  the  house,  and 
vn  £is  return  next  day  the  vause  had  disappeared 
without  any  ^oof  ofoad  faith  on  the  part  of  the 
■aDdlord  or  ms  servants — Held,  that  no  action 
lar  against  the  landlord  for  the  loss,  as  the  deli- 
verv  to  him  was  a  depot  voluntaire.  Holmes  v. 
Jfoire,  17  L.  C.  R.  143,  S.  C.  1867 ;  1814  C.  C. 
^  Q.  39  Vic  cap.  23. 


BALANCE  OF  ACCOUNT  STATED 
—See  ACTION  on  Account. 


BALLOTS— 5ee  ELECTION  LAW. 


BANALITfi— /See  SEIGNIORIAL 

EIGHTS. 


BAXK  ACCOUNT— ;gee  EVIDENCE 
Pbiyileg£d  Communications. 


BANK  BOOKS— See  EVIDENCE. 


BANK  MANAGER. 

L  Pown  OF,  33-^. 

.'Q.  In  an  action  by  the  Bank  of  Upper  Can- 
ala  aouDSt  its  former  manager  and  cashier  at 


Quebec  for  misapplication  of  bank  funds,  &c. — 
Held,  that  a  bank  manager  cannot  lawfully  lend 
the  money  of  the  bank  to  a  company  in  which, 
as  a  stocWholder,  he  is  largely  interested,  and  if  he 
have  done  so,  is  bound  to  refund  to  the  bank, 
with  interest,  Ac,  unless  there  have  been  ac- 
quiescence on  the  part  of  the  bank,  nor  can  he, 
without  being  guilty  of  gjrievous  dereliction  of 
duty,  become  associated  with  a  customer  of  the 
bank  in  an  enterprise  to  be  carried  on  with  the 
bank's  funds  entrusted  to  his  care ;  and  that  in  the 
present  case  in  having  done  so  he  had  violated  the 
well-established  rule  of  law  that  no  one  havine 
duties  of  a  fiduciary  character  to  discharge  should 
be  allowed  to  enter  into  engagements  in  which  he 
has  or  can  have  a  personal  interest  conflicting, 
or  which  may  possibfy  conflict,  with  the  interests 
of  those  whom  he  is  bound  to  protect.  The 
Bank  of  Upper  Canada  &  Bradshaw,  16  L.  C.  R. 
1  Q.  B.  &  17  L.  C.  R.  273,  P.  C.  1865  &  1867. 

34.  But  held,  at  the  same  time,  that  a  bank 
manager  advancing  funds  to  a  company  in  which 
he  holds  a  small  amount  of  stock,  is  not  liable  to 
the  bank  for  the  monejr  so  lent,  if  all  the  circum- 
stances show  that  his  interest  is  so  small  that  it 
may  reasonably  be  presumed  that  his  intention 
was  only  to  promote  the  interests  of  the  bank.  lb. 


BANK  OFFICER— fif€€  AGENCY. 


BANKRUPTCY— fife^  INSOLVENCY. 


BANKS. 

I.  Accept ANOE  of,  35. 

II.  Election  of  Directors,  36,  37. 

III.  Evidence  of  Statements  of,  38. 

IV.  Letters  of  Credit,  39. 

V.  Liability  of. 

For  error  in  money  paid  out,  40. 
On  forged  cheques,  41 . 

VI.  Money  in  hands  op,  42. 
Vn.  Power  op  Cashier,  43. 

Vin.  Right  of  to  retain  money,  44. 

I.  Acceptance  of. 

35.  Where  the  Bank  of  Montreal  had,  by  its 
manner,  accepted  cheques  drawn  on  it  by  the 
City  Bank,  and  the  latter  had  deposited  them  in 
the  Banque  Nationale  for  value  received,  and 
the  cheques  on  presentation  were  refused  and 
protestea,  and  the  Banque  Nationale  broiight 
action  therefor — Held,  that  the  Bank  of  l^n- 
treal  could  not  refuse  its  acceptance  thus  made, 
and  was  bound  to  protect  and  guarantee  the 
City  Bank  from  all  loss  thereunder.  La  Banque 
Nationale  v.  The  City  Bank  &  The  Bank  of 
Montreal,  17  L.  C.  J.  197,  S.  C.  R.  1873 ;  1727 
C.C. 

n.  Election  op  Directors. 

36.  On  proceedings  had  to  test  the  validity  of 
the  election  of  the  defendant  as  dij^ctor  of  the 
Union  Bank — Held,  that  the  polhng  of  illegal 
votes  in  his  favor  will  not  of  itself  annul  a  can- 
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didaCe'B  election,  unless  it  be  alleged  and  proved 
that  eome  other  candidate  hae  a  greater  number 
of  legal  vo(es  polled  in  his  favor  al  said  election. 
GUS  V.  PosloH,  16  L.  C.  R.  26J,  8.  C.  IS6G. 

31.  And  in  another  ea^  held,  that  under  C.  S. 
L.  C.  cap.  88,  the  Superior  Court,  or  a  judge  in 
vacation,  has  the  power  to  inquire,  on  petitions 
presented  Ibr  that  purpose,  inlu  the  validity  of 
the  election  of  a  batiV  director,  inasmuch  aa 
an   incorporated  bank  must  be  considered  as   a 

Sablic  corporation.  Henryv.SimaTd.lSIj.C.R. 
273,  3,  C.  1866. 

III.  Evidence  of  Statements  of. 

38.  Action  was  brought  hj  a  bank  on  an  obh- 
gation  for  £1,200.  The  defendant  pleaded  pay- 
ment, relying  on  a  statement  by  the  bank  in 
which  certain  credits  were  given  tflem — Held,oa 
objection,  that  the  statement  would  be  taken  as 
evidence  against  the  bank  where  there  was  no 
evidence  to  show  error.  MorrU  et  ai.  \.  Unwin 
et  tM.,  4  L.  C.  R.  236,  S.  C.  1861 ;  1228  C.  C. 

IV.  Lbttebs  of  Credit. 

39.  Banks  cannot  revoke  letters  of  credit  at 
pieaeure,  but  atVer  notice  of  revocation  has  been 
given  to  the  holder  he  is  not  bound  to  present  for 
acceptance  in  order  to  recover  from  the  bank. 
Anttll  T.  The  Bank  of  Toronto,  6  R.  L.  439, 
S.  0. 1873. 

V.  LiiBiiJTr  OF, 

40.  For  error  in  money  paid  out. — In  an 
actioD  to  recover  (20  whicn  the  bank  had  [>aid 
short  on  a  chei^ue — Held,  that  banking  institu- 
tions are  not  liable  for  any  deficit  in  packages  of 
silver  paid  out  bv  them,  unless  the  silver  be 
counted  and  the  deficit  made  known  before  the 
packages  are  taken  from  the  bank.  Brovm  & 
5%e  ^«6m  Bank,  2  L.  C.  L.  J.  25.1,  C.  C.  1866. 

41.  On  forged  ch^gvei. — In  an  action  to 
recover  from  the  bank  the  sura  of  (1,500  drawn 
by  plaintiff  on  his  account  with  the  bank,  which 
the  latter  refused  to  pay,  alleging  that  the  plaintiff 
had  no  funds  in  the  bank,  the  tact  being  that  all 
the  money  belonging  to  plaintifl  had  been  drawn 
out  by  means  oi  forged  cheques  by  some  person 
or  persons  unknown,  and  the  signatures  to  which 
were  so  perfect  that  the  court  could  scarcely  dis- 
cover any  difference  between  it  and  the  genuine 
one,  the  bank  was  condemned  to  pay.  Wenham 
&  La  Banqut  du  PeupU,  1  L.  C.  L.  J.  30,  8.  C. 
1865. 

VI.  Money  in  hakds  of, 

43.  Where  money  is  simply  conveyed  by  a 
bank  by  means  of  draft  from  one  part  of  the 
country  U>  another,  that  is  not  money  m  the  hands 
of  the  bank  which  is  liable  to  attachment  by 
gamishnent.  Lyitth  v.  McLennan  et  al.  &  The 
Bank  of  Upper  Canada,  3  L,  C.  J.  84,  S.  C.  & 
9  L.  C.  B.  267 ;  1868. 

Vn.  PowEB  OF  Cashier. 

43.  Where  the  cashier  of  B  bank  brought 
action  in  his  own  name  for  a  sum  due  the  bank, 
and  the  defendant  demurred,  the  demurrer  was 


dismissed,  and  this  ji 

appeal."     Ferrie  &  TKompgon,  2  Rev.  At  Iks 

303,  Q.B.  1838.  *' 

Vin.  Right  of  to  retain  hokbt. 

44.  ThepIaintiffhadanotefoT(600diKQnnlai 
by  the  defendants,  and  the  latter  retained  oal  of 
the  proceeds  of  the  note  the  amonnt  of  anocbft 
note  overdue  by  the  plaintiff  to  the  bank,  uA 
which  was  duly  proteHted — Held,  reversiEE  judg- 
ment of  court  below,  that  the  bank  had  a  nzhl  ta 
retain  the  amount  of  the  note  so  held  bv  Biem, 
and  (he  action  in  so  far  was  dismissed  wit'h  coeU:  J 
La  Banqut  Rationale  &  Gwtu,  16  L.  C.  R,  i%,  I 
Q.  B.  1865.  1 


BANK  STAMP. 

I.  On  Bills  and  Notes,  ue  BILLS  OF  EX-  i 
CHANGE  AND  PROMISSORY  NOTES. 


BANK  STOCK. 

I.  Description  or,  45. 

II.  Title  to  Sharbs  of,  45. 
in.  Tbanbpes  of,  47,  4B. 

I.  Deboriptior  of. 

46.  Where  action  was  broafrht  to  set  aside 
sale  of  bank  stock  belonging  (o  uie  plaintiff,  mn. 
by  her  tutor  during  her  minority,  on  the  ground 
that  the  tutor  had  exceeded  his  powere  in  selling 
it — Held,  confirming  the  judgments  of  the  couMa 
below,  that  bank  stock  must  be  ooneidered  to  be 
what  is  termed  in  the  French  law  un  immaibk 
JicHf.  The  Bank  of  Montreal  &  Simpson  et 
mr.,  5  L.  C.  J.  169  &  10  L.  C.  R.  226,  Q.  B.,  4 
6  L.  C.  J.  1  &  11  L.  C.  R.  3T7,  P.  C.  1861. 

n.  Title  to  Soabks  of. 

46.  Inorderto8ctunder24Vic.cap.  91,sec,4, 

which  allows  the  direstors  of  the  Bank  of  Mon- 
treal, in  ca»ie  they  entertain  reasonable  dotibt  as 
to  the  legalitv  of  any  claim  toany  share,  dividenii 
or  deposit  ot'^or  in  the  said  bank,  when  the  legal 


praving  that  an  order  or  judgment  adjudicolini 
ana  awarding  the  ewd  shares,  dividends  oi 
deposits  to  the  parties  legally  entitled  to  the  sanip 
it  IS  not  sufficient  or  within  the  meaning  of  tin 
statute  merely  to  allege  that  the  petitioner: 
entertain  "reasonable  tfoubts,"  and  unices  tin 
ground  of  such  reasonable  doubts  be  full; 
declared    in    the   declaration    and  petitio 


treat  Exp.  &  Glen  et  al,  6  L.  C.  J.  2&,  A  i: 
L.  C.  R.  348,  8.  C.  1862i  A  C.  34  Vic.  cap.  5 


•  See  art.  *88,  lupra  t  IS  C.  C.  P.- 
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m.  Tbaitspeb  op. 

47.  Any  party  having  acquired  transmiseion  of 
the  interest  in  any  share  of  the  capital  stock  of 
the  Bank  of  Montreal  can  transfer  or  sell  such 
interest  by  notarial  transfer  or  in  any  other  lawful 
waT,l>at  transfers  in  the  books  of  the  bank  must 
be 'made  according  to  sees.  16&17  of  19  Vic, 
ftmendins  the  actof  incorporation.  The  Bank  of 
Montreai  &  Henderson  et  al.y  14  L.  G.  J.  169, 
Q.B.1870J  1673  C.  C. 

4d.  Any  transferee  by  notarial  transfer,  or  any 
other  lawral  means,  of  the  interest  in  anj  share  of 
fuch  8tock,  may  make^the  declaration  m  writm^ 
mentioned  in  sec.  1 7  of  such  Act  and  comply  with 
the  formalities  therein  prescribed,  and  thereupon 
^hail  be  entitled  to  have  his  name  duly  recorded 
in  the  register  of  shareholders  in  lieu  of  the  original 
ehardio&er  from  the  time  the  share  is  trans- 
mitted,   lb. 


BANES  UNINCORPORATED. 

I.  LUBIUTT  OF  DiBEOTOBS,  49-61. 

49.  A  charitable  institution  formed  for  the 
relid'of  the  poor  appointed  delegates  to  establish 
a  savings  bank.  These  delegates  elected  a  pre- 
fsiknt  and  directors  who  adopted  certain  regula- 
tions, and  among  others  one  prohibiting  any  profit 
to  the  officers  o?  the  institution.  Deposits  were 
reodved  to  be  repaid  with  interest,  and  promissory 
DOtes  were  discounted  upon  the  credit  of  in- 
dividuals. Upon  these  discounts  a  percentage  was 
taken  by  the  mrectors,  and  a  portion  of  the  funds 
was  ^fpnMmied  to  their  own  use  ibr  their 
KTvkes.  The  bank  so  established  was  ultimately 
closed  as  being  insolvent,  and  a  portion  of  the 
^Us  due  as  special  deposits  was  oought  up  by 
the  directois  at  a  composition  in  the  pound.  In 
an  action  in  assumpsit  by  one  of  the  depositors 
against  the  president  and  several  of  the  directors 
&r  the  full  amount  of  his  deposits — Held,  that 
^bout  reference  to  the  auestion  of  fraud,  the 
president  iumI  directors  haa  become  traders  by 
mixing  themselyes  up  with  a  commercial  banking 
^Tunness,  and  were  jointly  and  severally  liable  to 
fuch  depositor,  and  the  fact  that  the  plaintiff 
af^aovea  of  the  proceedinjgs  of  the  directors  sub- 
aitteii  annually  at  meetmes  of  the  depositors, 
vhere  such  approval  was  obtained  by  means  of 
ffttsc  statements,  could  not  operate  to  his  prejudice 
i'-  this regtfd.  Preoosi  et al.  a  Alktirey  11  L.  G.  R. 
S3,Q.B.1861. 

50.  And  held,  also,  that  the  president  and 
lirectofTS  being  a  co-partnership  or  unincorporated 
'i-mpany,  die  action  was  properly  brought  against 
*aT  one'or  more  of  them  under  the  provisions  of 
12  Vic.  cap.  45.    lb. 

51.  And  held,  also,  that  the  charitable  insti- 
ranan  had  no  interest  in  the  matter,  and  conse- 
ju^^y  that  no  action  to  account  |?ro  socio  for  or 
Kxusi  it  would  lie.    lb. 


BAPTISM. 
L  Cebtiticate  or,  see  EVIDENCE  of  Bibth. 


BAR. 

I.  Committee  op,  see  MANDAMUS, 
n.  Offences  Derooatoby  to,  62. 
m.  Powers  of,  63. 

n.  Offences  Derogatory  to. 

62.  Where  a  lawyer  caused  himself  to  be  ewom 
as  constable,  and  with  others  acted  in  the  arrest- 
ing of  persons  whom  he  was  engaged  in  prosecut- 
ing and  conducting  them  to  gaof  and  ill-treated 
them,  thus  uniting  the  functions  of  attorney  and 
constable  at  the  same  time — Held,  confirming 
the  iudgment  of  the  Superior  Court,  that  this 
disclosed  no  offence  derogatoiy  to  the  discipline 
and  honor  of  the  bar.  (yFarreil  &  The  Council  of 
the  Bar  for  the  District  of  Quebec,  1  Q.  L.  R.  164, 
Q.  B. 1876. 

m.  Powers  of. 

63.  The  council  of  the  bar  of  this  Province 
acting  and  tiding  cognizance  of  complaints  against 
members  of  the  profession  under  C.  S.  L,  CT  cap, 
72,  has  no  juris<£ction  to  try  a  complaint  maae 
gainst  a  member  for  an  act  done  as  a  mere  a^nt> 
Deolin  Exp.,  7  L.  C.  J.  29,  S.  C.  1862 ;  &  29  &  30 
Vic.  cap,  27,  sec.  10. 


BARGAIN   AND  SALE— See  CON- 
TRACTS, SALE. 


BARGES. 

I.  Privileoe  of  Vendor  of,  see  PRIVILEGE 
OF  Vendor. 


BASTAUDS. 

I.  Bequests  to,  see  BEQUESTS, 
n.  Care    of,    see    GUARDIANSHIP    of 
Natural  Children. 
m.  Estate  of,  see  CREDITORS,  Rights  of. 
IV.  Gifts  to,  su  GIFTS. 


BEACHES. 

I.  Op   RiyER    St.   Lawrence,   see  RIVER 
BEACHES,  RIPARIAN  PROPRIETORS. 


BEADLE. 
I.  Of  Parish,  see  CUSTOMS,  Force  of. 


•    BEES. 
I.  Damage  by,  see  DAMAGES. 


BENEFIT  SOCIETIES. 

I.  Membership  in. 

64.  On  a  petition  for  a  writ  of  mandanms  the 
petitioner  asked  to  be  replaced  on  the  lift  of 
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in«mbera  of  a  benefit  i 
been  expelled,  and  the 

petitioner  had  obtained  adiuiaaion  bf  representing 
that  he  naa  in  good  health  when  in  bet  he  waa 
suffering  from  consumption,  and  that  subsequent- 
ly he  had  refused  on  several  occasions  to  submit 
to  medical  examination— fleW,  that  the  admie- 
aion  to  merabecahip  wag  null,  and  the  expulsion 
was  justified  by  the  facts.  Darantayt  &  The 
SocUU  St.  Ignace  de  Montreal,  13  L.  C.  J.  1, 
S.  C.  1869. 


BEQUEST— See  WILLS. 


in.  In  Trust,  55-59. 

IV.  Power  of,  60, 

V.  To    Bi8TABDS,61-«2. 

VI.  -What  is,  see  WILLS,  Codicils. 
m.  Ih  Tbust. 

55.  In  an  action  to  recover  from  the  appellant 
the  sum  of  $10,000,  left  in  trust  lo  the  respondent 
by  the  testator  for  the  erection  of  a  building  in  ten 
years  from  the  date  of  his  decease,  on  property 
also  bequeathed  by  him  in  trust  for  that  purpose, 
to  be  known  aa  ^'  McQill  College"— fleM,  con- 
firming thejudgmentof  the  court  below,  that  the 
declaration  of  the  king  of  France,  which  requires  a 
license  in  mortmain  in  certain  cases,  is  replaced  by 
the  statute  41  Geo.  III.  cap.  IT,  so  far  as  rwpecls 
the  Royat  Institution  for  the  Advancement  of 
Learning,  and  that  the  bequest  therefore  of  a  sum 
money  in  trust  for  the  benefit  of  a  corporation  not 
in  ease  but  in  expectancy  is  not  to  be  considered 
a  lapsed  legBcj.  DeiRiviiret  &  RichartUon  et  al., 
S.  fi,  2I8,K.  B.  IS2G  ;  869  C.  C. 

56.  And  held,  also,  that  notwithstanding  the 
condition  that  such  college  was  to  be  erected  with- 
in ton  ^earB  from  the  decease  of  the  testator,  such 
condition  is  accomplished  if  a  corporate  and 
political  existence  be  given  to  the  university  or 
college  by  letters  patent  obtained  from  the  Crown, 
although  a  building  applied  to  the  purpose  of  such 
university  or  college  may  not  have  been  erected 
within  such  period  of  time.     lb. 

57.  And  in  an  action  by  an  heiress  under  the 
will  of  her  father — Seld,  that  bequests  in  trust 
are  valid  in  Lower  Canada,  Freligk  &  Seymour, 
5  L.  C.  R.  492,  Q.  B.  1855 ;  869  C.  C. 

68,  And  on  an  application  to  set  aside  a  will  by 
which  the  testator  oequeathed  his  residuary  estato 
to  trustees  for  the  purpose  of  establishing  a  public 
library  and  institute— Zfejd,  that  this  was  a  dis- 
position for  a  lawful  purpose  within  the  meaning 
of  869  C,  C,  and  ought  to  be  maintained ;  that 
there  was  no  restriction  to  a  bequest  in  favor  of 
a  corporation  to  be  yet  formed  to  be  found  in  the 
Code^  and  also  that  the  beauest  being  made  on  an 
implied  condition,  the  fullllment  of  which  would 
render  it  lawful,  it  was  not  illegal  as  a  gill  in 
mortmain.  Abbott  et  al.  &  Frater  et  al.,  20 
L.  C,  J. 197,  &  6R.L,  363,  P,  C.  lH74i  869  C.  C. 

59,  Where  a  person  made  his  will  by  which  he 
left  the  usufruct  of  his  propertv  to  his  son  and 
the  property  thereof  to  his  son's  cliildren,  and  gave 
his  son  power  by  his  own  will  to  dispose  of  and 
apportion  the  property  as  he  pleased  among  the 


testator's  grandchildn 


e  left  a 


fill  b 


property  to  the  childri 

mg  the  other  sister  i 

the  bequest  was  a  le^m  <uiu  uiuuci  uuc.     amt 

et  al.  &  Bttfaia  et  al,  IT  L,  C,  J,  14J,  P,  C. 

1873;  930&935C.C. 


IV.  Power  c 


«  DONATION,  EppEct  OP    i 


60.  Neither  the  cession  of  Canada  n. 

troduction  of  enlarged  powers  of  beques 

Canada  by  41  Oeo.  Ill,  abrogated  the  declaration 
of  Decemoer,  1T43,  which  requires  a  licence  in 
mortmain  in  certain  cases,  Fraaer  v,  Abbott  tl 
al.,  15  L,  C,  J.  147,  S.  C,  1871,  &  6  R,  L.  365, 
P.  C.  18T4,  &  supra  art.  65. 

V,  To  Bastards, 

61.  A  bequest  by  a  testator  who  died  in  179$  in 
favor  of  adulterine  bastards  who  only  had  a  righi 
to  the  bequest  in  1836  is  to  be  considered,  as  rt- 

r!s  its  validity,  relatively  to  the  time  al  whii:li 
right  comes  into  effect.  King  v.  Filialraut! 
&  Tutatall,  14  L.  C,  J.  197,  S.  C.  1870,  &  6 
R,  L,  358&20L.  C.  J.49,  P.  C,  1874,Al4Geo, 
in.  cap.  83  &  41  Geo.  Ill,  cap.  3  &  838  C,  C, 

62.  And  held,  also,  that  the  effect  of  the  two 
statutes  (vide  sapra)  is  to  abrogate  the  old  Isw 
which  prohibiteff  gifts  by  will  to  aduiteritie  la.^ 
tards.    lb. 


BETS— See  CONTRACTS. 


BETTERMENTS— See  IMPROVE- 
MENTS. 


BIDDERS. 
I.  At  Judicial  Sale,  set  SALE  Jctdicial, 
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II,  Action  on. 
Against  Endorser,  66, 
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Vm.  Bills  of  Ezchakoe. 
Acceptance  of,  83-87. 
Liability  of  drawee,  88. 
What  are^  89. 

IX.  Cheques. 
Acceptance  of,  90. 
Accepted  conditionally,  91. 
Endorsement  of,  92. 
Liability  of  maker,  93. 
What  are,  94. 

X.  Clerical  Ebrob  in,  95. 

XI.  Collateral  Security,  96,  97. 

XII.  Commercial,  98. 

Xni.  Composition  Notes,  99,  100. 
XIY.  Conditional,  101. 
XV.  Consideration  for. 

Illegal,  102-106. 

Immoral,  107. 

iVoo/o/,  108,109. 

ran/ o/;  110-113. 

When  fraudulent,  114. 

When  valid,  U  5^111. 
XTI.  Dateof,  118, 119. 
Xni.  Days  of  Grace,  120. 
XVm.  Demand  of  Payment,  121, 122. 

XIX.  Description  of,  123. 

XX.  Effect  of,  124-137. 

XXI.  Endorsement  of. 
By  error,  138. 

By  mark,  139, 140. 

In  blank,  141-143. 

Forged,  144. 

Pour  aval,  1^5-150. 
XXn.  Endorser. 

Dischetrge  of,  1 51. 

Li4dnUty  of,  152-166. 

Payments  oy,  157. 

Biahts  of,  158-164. 

Swrogation  of,  165. 
XiiU.  Equities  Between  Parties  to — see 
Liability  of  Third  Holder,  &c. 

XXIV.  Etidence  of  Notice  op  Protest,  see 
EVIDENCE. 

XXV.  Fraud  in,  166,  167. 

XXVI.  GiTEN  RY  Insolvent,  168-170. 
XX Vn.  Given  by  Minors,  171. 
XXVm.  Holder  of,  172, 173. 

XXIX.  In  Cases  of  Insolvency,  174. 

XXX.  Interest  on,  175-177. 

XXXI.  I  0  U,  178. 

Joint  Action  on,  see  ACTIONS,  Joint. 
XXXn.  Joint,  179. 

XXXni.  Jurisdiction  in  Action  on,  180. 
XXXIY.  Lav  with  Regard  to  Damages  on, 

XXXV.  Llibility  on,  182-184. 

XXXVI.  Made  before  Notaries,  185, 186. 
XXXVn.  Made  by  Married  Women,  187. 
XXXVni.  Made  by  Municipal  Corpora- 

roys,  188, 189. 

XXXIX.  Made  on  Sunday,  190, 191. 

XL.  Negotiability  of,  192-194. 

XLI.  Obtained  by.  Fraud,  195. 

XLn.  Obtained  by  Threats,  196. 

XLin.  Payment  of,  197-206. 

XLrV.  Pleading  in  Action  on,  206-212. 

XLV.  Power  of  Municipal  Treasurer  to 
Accept,  see  MUNICIPAL  CORPORATIONS. 

XLVL  Prescribed,  213. 

XLVn.  Prescription  of,  214-224. 

XLVin.  Presentation  for  Payment,  225. 
Due  Diligence,  226. 


XLIX.  Promissory  Note. 

What  is,  227-236. 
L.  Proof  op  Payment,  237. 
LI.  Proof  of  Signature,  238. 
Ln.  Protest  of. 

Damages  on  account  of,  see  DAMAGES. 

Evidence  of  diligence,  239. 

Irregular,  240-243. 

Notice  of,  244-250. 

Time  of,  251, 

Waiver  of  252, 253. 

Waiver  of  notice  of,  254. 
Lni.  Renewal  of,  255. 
LIV.  Rights  of  Holder,  256-258. 
LV.  Sale  of,  259. 
LVI.  Signature  to,  260,  261. 

Pour  aval,  262. 

Verification  of,  263. 
LVU.  Signed  by. 

Attorney,  264,  265. 

Mark,  266-268. 

Married  Woman,  269-211. 

Minors,  272. 
LVm.  Stamps  on,  273-278. 
LIX.  To  Absentees,  279. 
LX.  To  Agent,  280,  281. 
LXI.  Transfer  of. 

After  Maturity,  282,  283. 

Evidence  of,  2§4. 

Property  in,  285-288. 
LXn.  LTnendorsed,  289. 
LXIII.  Unnegotiable,  290. 
LXIV.  Value  Received,  291. 
LXV.  Void  ab  initio,  292, 293. 
LXVI.  Where  made,  294. 
LXVn.  Where  Maker  Absconds,  296# 
LXVm.  Where  Payable,  296. 
LXIX.  With  Bank  Stamp,  297. 

I.  Accommodation  Paper. 

63.  Parties,  holcjera  of  accommodation  paper, 
even  with  knowledge  of  the  fact  can  recover 
thereon.  Lyman  et  al.  v.  Dion  et  al.,  13  L.  C.  J. 
166,  S.  C.  1868. 

64.  And  the  holders  of  such  paper  ma^  rank 
upon  the  estate  of  and  discharee  the  endorsers, 
even  knowing  the  same  to  be  still  accommodation 
paper,  and  afterwwds  recover  from  the  maker  of 
such  paper.    lb. 

65.  But  any  moneys  received  and  imputed 
as  payment  by  the  creditor  from  the  endorser 
will  operate  as  a  valid  imputation  against  the 
accommodation  maker.    lb. 

n.  Action  on. 

66.  Against  Endorser. ^Where  action  wa8\ 
brought  affainst  the  endorsers  of  a  promissory  1 
note — Held,  that  thev  were  entitled  to  a  dilatory  I 
exception  to  enable  tnem  to  call  in  the  maker  of/ 
the  note.  Beaulieu  v.  Demers  et  al.,  5  R.  L.  24^ 
S.  C.  1874. 

67.  Against  Widow. — An  action  can  be  main- 
tained against  the  widow  of  the  maker  of  a  bill 
or  promi&sory  note  made  payable  to  "  McD.  & 
Company,  or  order,"  and  by  them  endorsed  in 
blank  to  the  plaintiffs,  the  maker,  endorser  an(' 
plaintiff^  being  all  described  as  traders.  Ai 
son  V.  Park,  6  L.  C.  R.  479,  S.  C.  1865. 

68.  By  Firm.— 'Where  judgment  had  been 
renders  exparte  in  an  action  on  a  promissory 
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note,  and  the  case  was  taken  to  appeal  on  the 
ground  that  proof  should  have  been  made  by 
plaintiffs  of  the  partnership  alleged  to  exist  be- 
tween them,  and  also  of  the  partnership  alleged  to 
exist  between  the  defendants,  the  appeal  was 
unanimously  dismissed.  Foley  ei  al.  &  Forres- 
ter, 2  L.  C.  L.  J.  16,  Q.  B.  1866. 

69.  Nature  of. — Actions  on  promissory  notes 
given  by  one  merchant  to  another,  are  commer- 
cial actions,  and  as  such  liable  to  go  to  the  jury. 
Gerrard  v.  Hayes  et  al,  3  R.  L.  468,  1830 ;  348 
C.  C.  P. 
/■     70.  Proof  oj protest  in. —  In  an  action  against 
/   the  endorser  of  a  promissory  note — Held,  the  du- 
1    plicate  notice  of  protest  must  be  produced  and 
I    nled,  and  that  the  certificate  of  the  notary  that 
\   he  had  served  due  notice  upon  the  endorser  was 
\  insufficient.   Seed  &  Courtenay  et  al.,  3  L.  G.  R. 
\303,  S.  C.  1863. 

71.  WTien  lost. — ^An  action  on  a  note  mislaid, 
payable  to  order  and  endorsed,  and  not  proved  to 
to  nave  been  either  lost  or  destroyed,  cannot  be 
maintained.  Wauie  v.  Robinson,  2  Rev.  de 
Ug.  29,  K.  B.  1816  5 1233,  sec.  6,  &  2316  C.  C. 

72.  And  such  action  cannot  be  maintained 
under  any  circumstances  without  indemnity  to 
the  drawer.  Beaupr6  v.  Bum,  2  Rev.  de  Leg. 
31,  K.  B.  1821 ;  1233,  sec.  6,  &  2316  C.  C. 

73.  And  in  another  case  where  the  note  was 
payable  by  instalments,  the  first  of  which  it  was 
alleged  in  the  declaration  was  payable  in  Septem- 
ber, whereas  by  the  evidence  it  was  proved  to  be 
payable  in  December — Held,  that  the  variance 
was  not  material.  Carden  &  Euiter,  9  L.  G.  J. 
217,  Q.  B.  &  16  L.  G.  R.  237,  1864. 
^  74.^And  held,  also,  that  in  any  case  such  vari- 
ance was  covered  by  the  maker's  acknowled^ 

I  ment  of  the  note  sufcisequent  to  his  knowledge  of 
^  the  loss.    lb. 

/>  76.  And  the  evidence  of  the  payee  himself  after 
Ipnaking  affidavit  of  the  loss  of  the  note  was  legal. 
lub.  2316  G.  G. 

76.  When  unnegotiable.-^The  defendant,  the 
first  endorsor  of  an  unnegotiable  promissory 
note,  was  sued  by  the  holder,  the  third  endorser, 
and  the  action  dismissed  with  costs,  whereupon 
action  was  brought  by  his  immediate  endorsee, 
the  second  endorser,  to  which  he  pleaded  chose 
jug^e,  the  present  plaintiff  being  a  prU  nom  for 
the  former  plaintiff— JJeic?,  that  the  endorser  of 
an  unnegotiable  bill,  or  note  could  sue  his  imme- 
diate auteur,  and  the  fact  that  the  plaintiff  had 
filed  the  note  in  support  of  his  action  was  proof 
that  he  was  the  proprietor  and  holder  for  all  the 
purposes  of  such  action,  and  that,  the  parties 
oeing  different,  the  former  action  could  not  be 
considered  chose  jug6e.  Jones  v.  Whitty,  9  L.  G.  R. 
191,  S.  G.  1869. 

77.  Where  brought. — The  defendant  in  Upper 
Ganada  consigned  to  the  plaintiff  in  Montreal, 
2,000  barrels  of  flour,  to  be  sold,  and  in  anticipa- 
tion of  the  sale  drew  on  the  plaintiff  for  $6,000, 
which  plaintiff  accepted  and  paid.  The  flour  on 
being  sold,  however,  did  not  realize  so  much,  and 
the  plaintiff  brought  action  for  the  difference — 
Held,  that  the  cause  of  action  arose  in  Montreal. 
(yCmnor  &  Raphael,  11 L.  G.  J.  123,  Q.  B.  1867. 

/  78.  Action  on  promissory  notes  made  in  one 
I  place  and  payable  in  another  may  be  brought  in 
I  the  district  where  they  are  payable.  Ctaxion 
I  et  al.  V.  McLean  et  at.,  4  R.  L.  664,  S.  G.  1873; 
V  34  G.  C.  P. 
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in.  Admission  of  Signature. 

79.  An  acceptance  on  sight  of  a  bill  of  ex- 
change admits  the  signature  of  the  drawer. 
McKenzie  v.  Fraser,  2  Rev.  de  Leg.  30,  K.  B. 
1826  &  Jones  &  Ooudie.  lb. 

IV.  Agreements  Goncernino. 

80.  An  agreement  to  release  the  maker  of  a 
negotiable  promissorv  note  after  signing,  and  be- 
fore maturity,  may  be  proved  by  parol  evidence. 
Gole  V.  Cockbum,  8  L.  G.  J.  341,  S.  G.  1864. 

V.  Alteration  of. 

81.  If  an  indorser  sign  his  name  on  the  back  of 
a  note  having  space  to  the  left  of  the  amount  suf- 
ficient to  permit  of  alteration  by  the  maker,  and 
the  maker  afterwards  increase  the  amount  of  the 
note  by  filling  in  the  blank  space  with  an  addition- 
al word  and  ngure,  and  then  passes  the  note  in  its 
altered  state  to  a  bond  fide  holder  ibr  value,  and 
if  the  said  note,  so  altered,  appear  on  its  face  to  be 
genuine,  the  endorser  is  liable  to  pay  the  full 
amount  of  the  note  to  such  bon&  fide  holder  for 
value.  DoTwin  et  ah  &  Thompson,  13  L.  G.  J. 
262,  Q.  B.  1869. 

Vn.  Attachment  of. 

82.  The  amount  of  a  note  payable  to  order  can- 
not be  attached  in  the  hands  of  the  draw»  as  tiers 
saisie.  Thorl  v.  Hoyt  &  Trusty  3  Rev.  de  Leg. 
306,  K.  B.  1813. 

Vm.  Bills  op  Exchange. 

83.  Acceptance  of. — An  omission  to  eive  no- 
tice of  the  non-acceptance  of  a  bill  of  excnange  is 
not  cured  by  notice  of  non-acceptance  given  with 
notice  of  non-payment.  Jones  et  al.  v.  Wilson,  2 
Rev.  de  Ukg.  28,  K.  B.  1813 ;  2302  G.  C. 

84.  An  acceptance  on  sight  of  a  bill  of  exchange 
admits  the  signature  of  the  drawer.  Jones  v. 
Ooudie,  2  Rev.  deL6g.  334,  K.  B.  1820. 

86.  A  parole  acceptance  is  good.*    lb. 

86.  A  verbal  acce(>tance  of  an  inland  bill  of  ex- 
change is  good,  and  binds  the  acceptor.*  Lagueux 
v.  Everett,  1  Rev.  de  L6g.  610,  K.  B.  1817. 

87.  In  an  action  upon  acceptance  of  an  order  to 
pay  money,  made  in  writing,  the  order  must  be 

§  reduced  in  evidence.    Esson  v.  Everett,  2  Rev. 
e  L6g.  334,  K.  B.  1820 ;  99  G.  G.  P. 

88.  Liability  of  drawee.— 'Sffhen  a  bank  dis- 
counts for  A  a  draft  by  him  on  B,  and  acceptp  a 
cheque  for  the  proceeds,  and  delivers  it  to  A  for 
transmission  to  JB  to  enable  B  therewith  to  retire 
a  draft  for  a  similar  ampunt  drawn  by  A,  and  ac- 
cepted by  B,  for  accommodation,  and  about  to  fall 
due  at  the  branch  of  the  bank  where  B  reside^, 
on  the  faith  of  A's  representations,  assurance  and 
undertaking  (without  authority,  however,  from 
B)  that  B  will  accept  the  new  draft,  and  B  re- 
ceives the  cheque,  and  before  using  it  has  know- 
ledge of  the  transaction  as  between  A  and  the 
hoS^-^Held,  that  B  could  not  legally  use  the 
cheque  to  retire  the  old  draft  without  acceptin*!^ 
the  new  one.  Torrance  et  al.  &  The  Bank  ojBri- 
tish  North  America,  12  L.  G.  J.  326,  S.  C.  1868, 


«  Overruled  by  2292  C.  C— £d  . 
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k  15  L  C.  J.  169,  Q.  B.,  &  17  L.  C.  J.  186,  P.  C. 
IS71. 

69.  What  are, — ^Where  an  officer  of  the  Govern- 
ment gave  to  the  plaintiff  an  open  letter,  desiring 
the  (ximmiflfiary  general  to  pay  uim  a  certain  sum 
of  monev  due  by  the  department  to  plaintiff,  and 
the  letter  being  presented,  payment  was  refused, 
npon  which  it  was  r^ularly  protested,  and  action 
L'Mu^t  a^kinst  the  writer  of  the  letter — Held, 
tiiat  It  could  not  be  considered  a  bill  of  exchange 
&^  there  was  no  exchange  of  money  for  money  or 
Talne  received,  and  that  no  action  would  lie  there- 
C41.  McLean  v.  Boss,  3  Bev.  de  Leg.  434,  E.  B. 
1S16;  2279  &  2280  C.C. 

IX.  Gbbqubs. 

90.  AceepUmce  of, — ^Where  cheques  drawn  on 
the  Bank  of  Montreal  by  the  agent  of  the  City 
Baok  had  been  aoceptea  hj  the  manager  of  the 
tbrmer,  who  receivea  the  funds  of  the  latter  in 
THurn—Held,  that  the  Bank  of  Montreal  was 
responsible  for  the  acceptance  of  its  mana^r  by 
Lid  initials,  eqyecially  as  it  had  adopted  his  ac- 
ceptance by  accepting  the  funds  of  the  City  Bank 
in  coQrdderation  therefor.  La  Banaue  NaHcmale 
F.  The  OUy  Bank  &  The  Bank  of  Montreal.  17 
L.  C.  J.  197,  8.  C.  B.  1873 ;  1727  &  2361  C.  C. 

91.  Accqtted  conditionally. — ^Wh«re  a  cheque 
on  the  defendants,  a  building  society,  was  given 
tij  the  plaintiff  for  the  parent  of  certain  doors 
and  wmdowB,  and  the  plaintiff,  before  accepting 
the  cheque  in  payment,  had  gone  to  the  defeno- 
sets' (^Soe  and  been  told  that  there  was  money 
All]  due  to  the  maker  of  the  cheque,  and  would 
t«  paid  if  the  house,  for  the  construction  of  which 
the  maker  of  the  cheoue  had  the  contract,  were 
buQt,  and  defendants  ajterwards  paid  to  the  maker 
<f  the  cheque  all  that  was  due  him  and  refused  to 
pay  the  plaintiff,  and  plaintiff  brought  action  $  the 
acQcn  was  dismissed  on  demurrer  on  the  ground 
that  the  obligation  to  pay  the  cheque  was  oondi- 
tioaal,  and  the  fulfilment  of  the  condition  had  not 
^<eD  allied.  Dufretne  v.  The  Jacques  Cfartier 
Blading  Society  5  B.  L.  236,  S.  G.  1873. 

92.  Adorsememt  of, — Cheques  are  suscepti- 
tlf  of  endonement  pour  aval  like  a  promissory 
iic4e.  PhUt  etalT,  MeDougaU  et  aL,  12  L.C.«f. 
243,8.0.1868;  2349  C.  C. 

n.  LiabiUiy  of  maker,-~T!he  maker  of  a 
dieque  is  iefl|KiaBible  on  it  until  it  is  prescribed, 
isd  Id  not  entitled  to^  notice  or  other  privileges, 
lot  even  of  presentation,  unless  it  be  shown  mat 
:^cm  want  or  such  diligence  he  had  suffered  dam- 
•kSP,  as  ffom  the  bank  on  which  it  is  drawn  hav- 
r^  ^led  in  the  interim.  Pratt  v.  McDougaU  et 
•L 12  L.  C.  J.  243,  S.  0. 1868 ;  2362  C.  C. 

H.  What  are. — Where  tiie  defendant  wrote 
t)  the  plaintiflh  as  follows : — '*  Gentlemen,  Please 
"pay  to  Uie  bearer  $860,  and  I  will  see  you 
**  at«r  " — Held  J  that  the  presumption  was  that  the 
•i»adant  intended  tobomw  the  amount  of  $860, 
%Li  Dijt  that  he  was  drawing  on  money  deposited 
vuh  the  plaxntif&  as  his  ^ents  or  bankers. 
S'choU  et  al,  v.  fiya»,  2  B.  L.  Ill,  8.  C.  B. 
.Se;2349C.  C. 

X.  ClkkicaIs  Ebrob  15. 

K.  Where  the  word  **  month  "  after  the  word 
"  t&*ee  *'  had  l«en  omitted  in  the  drawing  of  the 
'-^.  and  the  holder  bad  caused  it  to  be  inserted — 


Held,  good,  and  the  endorser  was  responsible. 
Laini  v.  Clarkey  3  B.  L.  460,  S.  C.  1871. 

XI.  Collateral  Security. 

96.  Bills  and  notes  held  as  collateral  security 
will  found  a  writ  of  attachment  in  insolvency 
against  the  maker.  Huichins  et  at,  v.  Cohen  k 
Q>hen,  14  L.  C.  J.  86,  S.  C.  1869. 

97.  And  where  a  creditor  accepts  as  collateral 
security  bills  or  bona  of  third  parties,  and  after- 
wards renounces  them  and  discharges  the  maker, 
he  cannot  sue  his  principal  debtor  without  giving 
credit  to  the  extent  of^  the  amount  he  has  so 
renounced.  Lortie  v.  Benoit  et  al.,  4  B.  L.  666, 
C.  C.  1873. 

Xn.  Commercial. 

98.  A  tavemkeeper  is  a  trader  and  dealer,  and 
his  note  to  a  merchant,  payable  to  his  order,  may 
be  transferred  by  a  blank  endorsement  as  a 
commercial  note.  Patterson  v.  Welsh,  2  Bev, 
de  L6g.  30,  K.  B.  1819 ;  k  McRoberts  v.  Scott,  2 
Bev.  de  L6g.  31,  E.  B.  1821 ;  2286  et  sea.  &  2346 
C.  C. 

Xin.  Composition  Notes. 

99.  In  an  action  for  the  amount  of  a  note  given 
in  excess  of  a  composition  the  defendant  ploided  by 
peremptory  exception  that  the  note  was  given  be- 
fore the  composition  notes,  and  was  post  dated  by 
plaintiff,  and  that  if  it  were  paid  the  plaintiff 
would  receive  more  than  the  other  creditors— JJe^, 
confirming  court  below,  that  this  plea  was  no 
answer  to  the  action.  Martin  et  at.  &  Maefar- 
lane,  I  L.  C.  L.  J.  66.  Q.  6. 1866. 

100.  Action  was  brought  against  the  maker 
and  endorser  of  a  composition  note,  the  maker 
being  insolvent,  and  the  plea  was  tiiat  the  insol- 
vent had  arolied  for  a  confirmation  of  his  dis* 
char^,  and  oeing  refused,  and  an  appeal  was  now 
pending  from  the  judgment^  durine  which  time 
and  for  ten  days  after  no  action  could  be  brought 
on  the  note  in  question  under  32  A  33  Vic.  cap. 
16,  sec.  96 — Hela,  that  where  payment  of  a  sum 
of  money  was  postponed  by  statute  pending  legal 
proceedings,  the  institution  of  an  action  to  recover 
payment  bdbre  the  termination  of  such  prooeed- 
mgs  was  premature.  Yuile  et  al,  v.  Munro  et  al.* 
20  L.  C.  J.  26,  S.  C.  1876. 

XIV.  CoVDITIOirAL. 

101.  An  action  upon  a  note  for  £20  ffiven  to  a 
seaman  for  wages  "  for  the  run,"  payaole  on  the 
arrival  of  the  ship  in  England,  cannot  be  main- 
tained if  it  appear  that  the  ship  was  lost  on 
its  voyage  home.  Wood  v.  Higainbothamf  2 
Bev.  de  &g.  28,  E.  B.  1813 ;  2344  C.  C. 

XV.  Consideration  for. 

102.  Illegal. — Where  action  was  brought  on 
a  note  for  $26,  deposited  to  abide  the  result  of 
an  election  on  which  it  was  a  wager,  and  which 
was  decided  a«iinst  the  maker,  who,  on  action 
brought,  pleaoed  that  he  had  received  no  con- 
sideration, and  that  it  was  made  on  a  wager 
touching  the  result  of  an  election  then  pendins,  at 

I  which  lx>th  the  parties  were  voten — Held,  mat. 
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..  (1.1.  .on,ii.ncy  of  Buch  a  wager  waa  to  influenc* 
.he  election,  that  it  was  oppoB«d  to 
morals  and  wa?,  conseqiienUj,  nnll 
'ufresne  v.  Gaevrtmonl,  6  L.  C.  J. 
>9!  990  &  1927  C.C. 
miseory  nol«  given  for  a  gambling 
ilthough  transferred  to  a  third  partj 
h  before  maturity.  BiroUaa  v. 
.  C.  J,  138,  S.  C.  1863. 
i  of  a  third  part}'  given  by  an  insol- 
itor,  in  order  to  obtain  his  consent  to 
of  the  insolvent,  is  null  and  void. 
.  V.  FicMe,  14  L.  C.  J.  220,  S.  C.  & 
;14,  Q.  B.,  &  DoyU  &  Precost,  17 
I.  B.  1870,  Ina.  Act  1875,  sec.  GG. 


le  proceeds  thereof  were  applied  U. 

electors — Held,    reversing    cour 
be  action  must  be  dismissed,  "bu 

o  eitber  party.    Gv.gy  v.  Larlcin,  i 


er  party. 
S5f. 


II 

eld,  in  a  later  case,  that  a  promissory 
ff  even  the  legal  expenses  of  an 
id  under  the  Corrupt  Practices  Pre- 
)f  1860.  WtUet  &  DegrotboU,  17 
S.  C.  1873,  Q.  38  Vic.  cap.  7,  sees. 


naturity  for  value  received  may 
nount,  even  where  the  note  has  been 

inimoral  consideration.  Derate  v. 
R.  L.  325,  C.  C.  1875. 
'of.— In  an  action  on  a  promieeory 
ler  need  not  ^Ipve  that  value  wae 
)cou«  et  al.  &  The  Franklin  County 
.  R.  328,  Q,  B.  1856. 

action  on  a  note  the  defendant  con- 
was  an  accommodation  note,  and  he 

no  uoneideration  therefor — Held, 
itiffa  were  bound  to  make  proof  of 
«ived  thereon,  (inverse  et  al.  v. 
C.  J.196,S.  C.  18G5iarts.  63ef  4^9 

of. — In  an  action  on  a  promissory 
■  the  defendant  on  consideration  of 
r  the  plaintiff  to  discharge  a  mort- 
le  clamied,  as  attorney  of  the  repre- 
ia  father,  to  have  on  tne  property  of 
id  defendant  proved  that  the  title 
the  plainCifTa  father  derived  the 
)  null  and  void,  and  in  fact  the 
er  offered  nor  had  the  power  to 
y  BUch  hypothec  or  indeed  pos- 
snch  hypothec— BeM,  that  there 
teration,  and  the  plaintiff  coutd  not 
ilUps  &  Sanborn,  6  L.  C.  J.  252  & 
)8,Q.B.1862. 

I  waa  brought  on  a  certain  obligation 
gment  of  indebtedness  in  the  nature 
ry  note  of  tbe  amount  of  £5n  Ss.~ 
rant  o<  consideration  might  be  in- 
le  fact  that  the  books  and  accounts 
ince  in  his  favor,  at  the  time  of  the 
9aidobligaCion,ofi:34  18b.  Od.only, 
id  not  proved  (hat  he  had  sold  other 
debtor,  to  complete  the  amount  of 
I,  he  wao,  in  consequence,  held  to  dis- 
ehiot  from  the  obligation  who  bad 
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112.  The  defendant  had  placed  bia  iiaaieoDa 
note  which  had  been  Bent  him  along  with  olhers 
for  the  purchase  of  stock,  &c.,  and  it  paWl 
through  several  hands  without  conaideration 
being  given  for  it,  and  the  last  one  sued  the  defen- 
dant as  endorser  par  (wa( — Held,  that  the  action, 
muat  be  diamiased  for  want  of  conaideration  in  the 
aufeUT-ofihe  holder  and  the  receipt  oTithj  ik 
holder  aubject  to  all  objectiona.  Pi»t«  v.  Sodden, 
6K.  L.  477,  8.  C.1873. 

113.  In  Auguat,  1872,  the  defendant  gave  his 
note  to  the  plaintiff,  his  landlord,  for  the  rent  of  pre- 
miaea  in  Quebec  from  May,  1872,  to  May,  1S73. 
During  the  oourae  of  the  year  the  corporatioo 
made  excavations  and  lowered  the  level  orthestrect 
in  froctofthe  premises,  so  that  apersonto  whom 
the  defendant  had  aub-let,  was  unable  wdoaoj 
further  business  there  and  became  iosolvem. 
The  plaintiff  sued  the  corporation  in  damages,  and 
on  the  note  of  the  defendant  com  ing  due  protested 
it  for  non-payment  and  brought  his  action.  The 
defendant  set  up  want  of  consideration,  the  place 
having  been  diminished  in  value  by  tiie  acts  of 
the  corporation  since  the  note  was  made,  and  the 
plaintiff  having  sued  the  corporation  in  damagei', 
which  suit  was  still  undetermined,  he  would,  it  bf 
recovered,  be  paid  twice — Held,  thai,  as  the 
defendant  had  remained  in  poasesaion  up  to  the 

1  of  the  lease,  and  had  not  asked  for  [he 
that  the  conaideration  must  be  held  (■> 


114.  When  fraudulent. — A  not«  given  by  an 
insolvent  to  one  of  his  creditors  for  the  purpose  of 
obtaining  his  signature  to  a  deed  of  composition 
is  given  for  a  fraudulent  consideration,  and 
cannot  be  made  a  ground  of  action  against  the 
insolvent.  Sinclair  w .  Henderson  et  al.,  9  L.C.J. 
306,  Q,  B.  A  1  L.  C.  L.  J.  64,  1866;  Ins.  Act 
187A,  sec.  66,  &  art,  99  supra. 

115.  When  polid.— The  plaintiff  sold  and  de- 
livered a  quantity  of  pine  logs  to  the  defendatii, 
which  were  paid  for  partly  in  cash,  and  for  (he 
balance  the  defendant  gave  the  promissory  note 
sought  to  be  recovered  on,  which  stated,  however, 
that  the  value  received  was  contingent  on  no  ' 
claim  being  made  for  the  logs.  The  logs  were 
aflerwarda  revendicated  by  the  Britiah  American 
Land  Co.  as  having  been  cut  upon  their  land,  lo 
whom  the  defendant  gave  hia  note  for  atampage 
for  a  larger  aura  than  that  for  which  the  note 
waa  given  to  plaintiffs.     On   an  action  by    the 

Elaintiflfe — Held,  conflrming  ^judgment  of  court 
elow,  that  a  plea  of  no  consideration  and  cbm- 
pensalion  formed  a  good  defence,  although  the 
note  BO  given  to  the  company  had  not  been  paid, 
nor  the  plaintiffs  notified  of  its  being  given,  nor 
called  in  as  garantt  in  the  action  in  revendica- 
tion,  which  had  been  diamissed  for  want  of  form 
a  year  after  the  seizure,  Oamsby  et  al.  &  Chap- 
man, 13  L.  C.  R.  239,  Q.  B.  1865. 

116.  A  promissory  note  was  given  as  an  indem- 
nity to  a  party  assuming  a  liability  for  a,  thirl 
person — Held,  that  the  person  holaing  the  note 
could  Bue  on  it  as  soon  as  troubled,  and  befrri^ 
paying  the  debt  for  which  he  had  become  liable. 
Perry  v.  Milne,  5  L.  C.  J.  121,  S.  C,  1861. 

117.  Action  was  brought  by  the  lran?itrees  ol 
certain  promissory  notes  given  to  an  insurancii 
company  for  premiuma  since  earned  to  recovei 
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the  amount  of  such  notee — Held,  on  the  plea  of 
the  defendant,  that  the  premium  of  insurance  for 
which  they  were  ^ven  constituted  a  good  con- 
sideration, and  their  being  given  to  plaintiffs  in 
exchange  for  other  negotiable  paper  constituted 
the  plamtiffB  holders  for  value  of  the  notes  in 
quefitioD.  Wood  ei  al,  v.  Shaw,  3  L.  C.  J.  169, 
S.  C.  1858. 

XVI.  Date  of. 

I  ]  8.  The  date  of  a  promissory  note  is  proof  that 
the  note  was  made  on  such  date,  and  in  the  case 
in  question — Held,  that  the  party  could  not  prove 
that  the  noce  had  been  made  on  a  day  posterior 
to  iu  date,  and  that  in  consequence  it  fell  within 
the  operation  of  a  subsequent  deed  of  conipromise 
between  the  respondents  and  their  creditors, 
among  them  was  the  appellant.  Evans  &  Cross 
(i  a?.,  15  L.  C.  R.  86,  S.  C.  &  S.  C.  R.  &  16  L.  C. 
B.469  &  2  L.  C.  L.  J.  79,  Q.  B.  1866. 

119.  The  holder  of  a  promissory  note  does  not 
require  to  prove  that  it  was  actually  made  on  the 
date  it  bears,  as  the  date  makes  proof  of  itself. 
Huickins  ei  al,  v.  Cohen  &  Cohen,  14  L.  G.  J. 
.V,  S.  C.  1869. 

XVn.  Days  of  Grace. 

120.  On  appeal  from  a  judgment  on  a  bill  of 
exchange,  condemning  the  appellants  as  endorsers 
a»  well  as  the  makers  who  did  not  appeal — Held, 
nrversing  the  judgment  of  the  court  below,  that  by 
{£it  u.'^ge  in  Uanada,  and  in  the  absence  of  any 
kpd.  enactment,  all  bills  of  exchange  are  allowed 
three  days  of  srace  after  becoming  due,  and  in 
cetkr  to  hold  the  endorsers  demand  of  payment 
ou^ht  to  he  made  on  the  three  days  of  grace  with 
p«ite»c  and  notification  if  not  paid,  and  that  these 
MiD&lities  are  to  be  observed  even  where  the  bill 
.it  made  payable  at  the  residence  of  the  holder 
hinirelf.  inapp  &  The  Bank  of  Montreal,  1 
L  C.  R.  253,  Q.  B.  1850 ;  2306  &  2319  C.  C. 


XYin.  Demakd  of  Patmext. 

121.  In  an  action  on  a  promissory  note,  to 
[irhieh  the  plea  of  want  of  demand  oi  payment 
«t^  meed — HM,  reversing  the  judgment  of  two 
ri^in^  below,  that  such  plea  is  of  no  avail  un- 
.rts  the  defendant  alliye  and  prove  thj 
timejie  Wfe  ready  with  jujldt^  \Xi  pay  iLe  note  if 
•i::n)SQiftetf '  tiaseh  made.  Mount  &  Dunn  is 
jaoT,  rti.  e.  «.-$48,  (trB.^54 ;  2306  C.  C. 

(122.  And  in  another  case — Held,  that  as 
i?xxisi  the  maker  no  demand  was  necessary  even 
vbse  the  note  was  made  payable  at  a  particular 
^ad»,  aod  that  partial  payment  is  a  waiver  of  all 
'.Ejections  as  to  a  want  oi  demand.  Eice  v.  Bowker 
it  al^  3  L.  C.  B.  306,  S.  C.  1853. 

IIX.  DSSCBIFTIOV  OF. 

123.  In  a  caee  of  capias — Held,  that  it  was 
^Laeceesazy,  in  describing  a  promissory  note  as 
tLr  oiQjEe  of  debt,  to  state  where  the  same  was 
aadc.    Berry  v.  May,  13  L.  C.  R.  1,  S.  C.  1869. 

XX.  Effect  of,  see  Renewal  . 

124.  If  a  bill  be  taken  for  goods  sold  without 
&tam  tor  payment,  and  the  Dill  be  dishonored, 


\ 


the  purchaser  may  be  immediately  sued  on  his 
original  contract  without  regard  to  the  time  which 
the  bill  has  to  run.  Preston  v.  Johnston,  2  Rev. 
de  L6g.  28,  K.  B.  1813. 

126.  A  promissory  note  given  in  payment  of 
rent  does  not  operate  as  a  novation.  Jones  v^ 
Lemesurier  et  al.,  2  Rev.  de  Leg.  317,  K.  B. 
1840. 

126.  A  promissory  note  is  not  a  novation  of  a 
claim  for  goods  sold  and  delivered,  and  will  not 
extinguish  the  debt  unless  paid.  Beaudoin  v.. 
Dalmasse,  7  L.  C.  R.  47,  S.  C.  1857. 

127.  To  constitute  novation  there  must  be 
some  difference  between  the  new  and  the  old  con- 
tract, and  therefore  one  promissory  note  will  not 
operate  as  a  novation  of  a  note  previously  given » 
Brown  v.  MaiUoux  et  al.,  9  L.  G.  R.  252,  S.  C. 
1869. 

128.  The  acceptance  of  a  promissory  note  as  a 
renewal  of  one  previously  made  does  not  operate 
a  novation  of  the  debt  unless  there  be  an  express 
intention  to  effect  such  novation.  Noad  et  al.  v^ 
Bouchard,  10  L.  C.  R.  476,  S.  C.  1860. 

129.  Action  arisinc  out  of  the  claim  of  the 
respondent,  as  unpaid  vendor,  to  receive  by  privi- 
lege a  certain  amount  out  of  the  proceeds  of  the 
sale  of  a  floating  dock  belondng  to  defendant, 
which  had  been  sold  to  him  by  the  respondent,, 
and  for  which  the  respondent  had  accepted*  two 
notes  signed  by  the  appellants  and  two  signed  by 
the  defendant,  the  vendee.  The  appellants 
opposed  the  claim  on  the  ground  that  these  notes 
operated  as  a  novation  and  settlement  of  the 
claim  of  the  vendor,  and  the  floating  dock  being 
pledged  by  the  purchaser  to  them  k>t  advances, 
the  privilege  of  the  respondent  as  unpaid  vendor 
was  extinguished.  The  notes  having  been  die- 
honored  at  maturity — Held,  that  they  effected 
no  novation  of  the  aebt,  especially  as  such  nova- 
tion was  not  expressed  at  the  time  the  respondent 
received  them,  and  that  the  words  dont  quittance 
in  the  deed  of  sale  could  not  be  held  to  express  an 
intention  to  novate.  Noad  et  al,  v.  Lampson, 
11  L.  C.  R.  29,  Q.  B.  1860. 

130.  In  an  action  on  an  obligation  the  defen- 
dant pleaded  that  he  had  given  the  plaintiff  two 
promissory  notes  for  X60  each  in  deduction  of 
the  amount  due,  and  had  paid  them  and  alsa 
another  note  for  i^60  which  was  still  in  plaintiff's 
hands.  The  plaintiff*  answered  that  the  amount 
of  the  first  notes  had  been  received,  and  that  the 
two  last  notes  were  given  on  an  agreement  that 
the  defendant  should  pay  twelve  per  cent,  interest 
on  the  obligation — Held,  that  the  amount  of  the 
second  note  must  be  deduct^  from  the  amount 
of  the  principal  and  interest  at  six  per  cent.,  and 
that  the  thira  note  did  not  operate  as  a  novation, 
and  must  be  given  back  to  defendant.  Beaudry 
V.  Proulx,  10  L.  C.  R.  236,  S.  G.  1860. 

131.  Where  the  plaintiff  sold  ^oods  to  the 
defendant,  taking  the  note  of  a  third  party  in 
settlement  thereof,  and  the  note  proved  to  be 
worthless — Held,  that  the  taking  of  the  note  did 
not  constitute  a  novation  of  the  claim  so  as  to 
deprive  the  plaintiff  of  his  remedy  against  the 
person  who  actually  received  the  goods.  Me- 
Oarvey  v.  Auger,  7  L.  G.  J.  339,  G.  C.  1862 ; 
1169  C.  G. 

132.  Where  the  agent  of  a  railway  company  gave 
his  own  individual  notes  to  an  insurance  company 
for  premiums  of  marine  insurance,  and  took  the 
policy  of  insurance  in  his  own  name,  and  after- 
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T.  JjyncA,  6  Ij.  u.  j.  zyd  a  »  ij.  u.  n.  ^uii,  b.  i.. 
1869. 

147.  And  where  the  trial  waa  had  before  a  epe- 
daljuiy — Held,  CXI  argument,  that  the  quealiOD 
whether  such  an  endoreemenl  waa  an  endorse- 
ment pimT  aval,  or  not,  was  a  queatioQ  fi^  ibe 
jury  to  decide.    lb. 

148.  A  cheque  is  aneoeptible  of  endorsemfnl  ' 
pow  aval  like  a  promiBaoiy  note.  iVa((  el  al 
V.  McDougall  et  al.,  12  L.  C.  J.  243;  8.  C. 

149.  Ad  engagement  povr  aval  la  a  mixtd  ' 
question  of  law  and  fact.    lb.  ""^ 

^  ISO.  Pereons  who  have  placed  their  sigaatur^s ' 
on  the  back  of  a  cheque  powr  aval  ape  not  en-  ' 
dorsers,  but  makers  o/attai,  and  are  not  entitled  i 
to  any  other  notice  or  exception  than  the  maker, 
and  are  liable  with  him  joint!}'  and  seTeralljr.  lb  J 

^XXH.  Endorsee. 

151.  DUeharge  o/.— Delay  granted  to  the 
maker  of  a  promissory  note  by  toe  holder,  with- 
out the  knowledge  of  the  endoreet,  doee  not  dis- 
chante  the  latter.  Masaw  v.  Orebasea,  7  L.  C.  J. 
211,3.  C.i  1961  C.C. 

152.  InaMlity  o/.~The   holder  of  a   promis- 
y  note  to  order  uni^ *-'  -'--'- ■ -■  ' 

account  from  the 

security  for  the  flret,  doee 
against  the  endorsers  of  the  first  note  who  liavf 
given  their  assent  to  the  transaction,  notwitb^tand- 
jng  the  insolvency  of  the  maker  of  the  flrst  note  ' 
Woodbury  &  flortA,  9  L.  C.  R.  438,  Q.  B.  I8oS. 
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ral  of  the  vessel,  land  the  goods,  and  pay  the 
duties  thereon,  and  that,  in  default  thereof,  it 
phould  be  lawful  for  the  officer  of  customs  to 
convey  such  goods  to  the  cuetoitis  warehouse. 

The  metal  was  kept  on  board  for  twelve  days 
after  arrival,  and  was  then  landed  by  authority 
ut  the  collector  of  customs  conveyed  in  an  order 
to  the  officer  of  that  department  on  board,  ins- 
tructing him  to  land  the  metal  and  convey  it  to 
the  customs  warehouse.  The  metal  was  landed 
<o  the  wharf,  where  it  lay  for  some  days  exposed 
u>  the  rain  and  weather,  by  the  action  of  which 
it  was  damaged.  On  action  by  the  appellant 
for  the  value  of  such  damage,  held,  confirming 
judgment  of  court  below,  that  the  respondent 
had  fully  complied  with  the  terms  of  the  bill  of 
JadiDg,  and  that  there  was  no  neglect  or  care- 
leiysness  on  his  part,  and  that  he  was  not  res- 
jvnsible  ibr  the  damages.  Scott  &  Hescroff, 
2  L  C.  R.  477,  S.  C,  &  5  L.  C.  R,  274,  Q.  B. 
1S52. 

188.  Action  was  brought  against  the  owner  of 
the  steamboat  **  Alliance  "  for  the  recovery  of 
the  value  of  a  portmanteau  and  certain  articles 
of  wearing  apparel  which  it  contained,  belong- 
ing to  the  plaintiffs,  and  lost  on  the  voyage  from 
l^uebec  to  Montreal — Held,  that  when  a  tow 
''»>at  takes  the  place  of  an  ordinary  passenger 
l<«at,  her  owner  assumed  the  liability  of  a  com- 
Mon  carrier  with  respect  to  the  luggage  of  the 
fa^^engers ;  and  where  a  passenger  on  board 
^uch  boat  leaves  luggage  on  the  deck,  and  is 
u>lJ  by  an  employee  on  board  the  boat  that  it  is 
^ofein  soch  place,  the  owner  of  the  steamboat, 
ia  the  event  of  such  luggage  being  taken  away 
dTid  lost,  is  liable  for  the  value  thereof.  Ban- 
kifTft  tur.  V.  WUsan,  6  L.  C.  R.  203,  C.  C.  1856 ; 
1675-1677  C.  C. 

U9.  A  common  carrier  is  liable  for  a  trunk 
and  contents  lost  by  his  neglect  or  that  of  his 
Agents,  and  the  contents  of  the  trunk  may  be 
proved,  a  Tiecessiiaie  rd,  by  the  oath  of  the 
ilaintiffor  owner  of  the  trunk.  Rohson  v. 
Hi^JuT  ei  al,y  3  L.  C.  J.  86,  C.  C.  1855 ;  1677 
C.C.&  art.  196  in/f a. 

190.  In  an  action  against  a  steamship  com- 
f-acT  to  recover  the  value  of  a  case  of  plate 
zlacs  carried  from  Liverpool  to  Quebec— &;Z<f, 
:Lftt  the  clause  in  the  bill  of  lading  granting  the 
-trnpany  option  to  tranship  and  forwara  to 
Mifjireal,  at  the  shipper's  expense,  but  owner's 
r>k.  did  not  release  the  carrier  from  liability 
»r:sin^  from  neglect  and  want  of  care  in  the 
-audhng  and  landing  of  the  goods  at  Montreal. 
MBwe/v.  EdmonstaneeicU.,!  L.  C.  J.  89,  S.  C. 
i-f.;  1053  &  1676  C.  C. 

il^l.  Action  was  brought  to  recover  the  value 
.:  three  caises  of  goods  which  the  defendant  had 
"^TitTiaken  to  deliver  to  the  consignee  of  the 
[l&iiintf  at  Toronto,  but  which  they  had  notice 
•alj-equently  not  to  deliver,  as  the  consignee  had 
•^«|^'f^t»J  payment,  and  the  defendant  disregarded 
*rK  n(>tice  and  delivered  the  goods — Held,  that 
-•*  ^aj»  liable  to  pay  to  the  plaintiff  the  price  of 
•a4  goods  as  sold  to  the  consignee.  Campbell 
r?  si.  V.  Jones  et  al.  &  Jones  et  at.,  3  L.  C.  J .  96, 
i^L  C.  R.  10,  S.  C.  1868  ;  1497  C.  C. 

152.  A  carrier  who  undertakes  to  convey 
wda  from  Quebec  to  Chicago,  with  power  to 
^ntahip  at  Kingston,  complies  with  the  usages 
'-^  that  port  by  transhipping  from  a  steamer 
•£toa  sading  craft,  and  is  further  not  responsi- 


ble for  the  loss  of  such  goods  occasioned  by 
tempestuous  weather,  in  which  such  sailing 
craft  is  wrecked.  Warreti  v.  Henderson  et  al., 
8  L.  C.  R.  108,  S.  C.  1858. 

193.  In  an  action  by  the  plaintiffs,  merchants, 
to  recover  from  the  owners  of  a  vessel,  damage 
suffered  in  conseq^iience  of  the  breakage  of  an 
iron  boiler  lined  with  enamel,  and  the  defend- 
ant set  up  the  bill  of  lading  by  the  which  they 
were  not  to  be  liable  for  breakage,  leakage  or 
rust — Held,  that,  notwithstanding,  they  were 
liable  for  damage  arising  from  any  of  these 
causes  by  reason  of  their  neglect.  Harris  et 
al.  V.  Eamonsione  et  al.,  4  L.  C.  J.  40,  C.  C, 
1859;  1676  C.C. 

194.  The  plaintiff,  a  passenger  from  England,, 
on  arriving  at  Portland  placed  his  luggage  in 
charge  of  tiie  defendants  for  conveyance  to  Point 
Levi,  for  which  he  received  checks.  The  plain- 
tiff was  a  passenger  on  the  cars  himself,  but, 
instead  of  going  straight  through,  .diverged  at 
some  point,  and  then  went  to  Montreal,  where 
he  remained  a  few  da^s,  and  from  there  went  to 
Point  Levi.  On  application  to  the  defendants 
at  the  latter  place  he  found  that  one  of  his 
checked  trunks  was  lost,  and  action  was 
brought — Held,  that  defendants  were  responsi- 
ble for  money  taken  for  personal  expenses  to 
such  an  amount  as  a  prudent  person  would  deem 
necessary  and  proper  to  be  placed  in  a  travel- 
er's trunk ;  that  they  were  liable  also  for  a  dress- 
ing case,  and  for  a  ni^ht  glass  and  telescopes,, 
the  plaintiff  being  a  ship  master,  but  that  tney 
were  not  responsible  for  articles  of  jewellery, 
such  as  could  not  l>e  regarded  as  part  of  a 
mariner's  baggage.  Cadwallader  v.  The  Grand 
Trunk  Railway  Co.,  9  L.  C.  R.  169,  S.  C.  1859; 
1677  C.  C. 

195.  And  held,  also,  that  the  passenger*8  oath^ 
to  establish  the  value  of  the  contents  of  the 
trunk,  is  admissible  in  such  case.  lb.  &  art. 
189  supra. 

196.  Action  was  brought  for  the  recovery  of 
the  value  of  goods  delivered  at  Point  Levi  sta- 
tion of  the  Grand  Trunk  Railway,  for  the  pur- 

Eose  of  being  forwarded  by  said  railway  to 
tanfold,  but  which  were  burnt  at  Point  Levi 
station,  and  the  defendant  pleaded  that  the 
goods  were  detained  at  the  station  by  a  snow- 
storm which  prevented  the  trains  from  leaving, 
and,  while  so  detained,  the  goods  were  destroyed 
by  fire,  which  was  the  result  of  accident  only, 
and  also  that,  in  consequence  of  notices  which 
they  had  kept  posted  up  at  Point  Levi  and  the 
other  stations  of  the  (Jompany,  they  were  not 
responsible  for  loss  occasioned  by  waste  or  fire, 
heat,  cold,  or  other  like  cause,  or  by  force 
majeure — Held,  confirming  the  judgment  of  the 
court  below,  that,  notwithstanding  the  Company 
had  given  notice  by  public  advertisement  and 
otherwise  that  they  would  not  be  liable  for 
damage  by  fire,  &c.,  and  notwithstanding  evi- 
dence that  the  plaintiff  had  actually  read  one  of 
the  notices  to  that  eft'ect,  that,  inasmuch  as  the 
storage  of  cotton  waste  in  the  building  in  which 
goods  to  such  a  large  amount  were  stored, 
amounted  to  neglect  on  the  part  of  the  Com- 
pany, and  they  must  be  held  liable.  The  Grand 
Trunk  Railway  Company  of  Canada  v.  Hustony 
3  L.  C.  J.  269,  S.  C.,  &  6  L.  C.  J.  173,  Q.  B. 
1860;  1676  &  1676  C.C. 

197.  Where,  to  an  action  for  the  recovery  of 
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Qon-saiied.  Le  Curi  &  Mctrguilliers  de  V  (Eu- 
cre  et  Fabriqtie  de  Verchhres  &  The  Corpo- 
Tfiiion  of  the  Parish  de  VerchbreSy  19  L.  C.  J. 
UU'4TR.  L.87,  Q.  B.  1875. 

II.  Election  of  Officers. 

2S2.  On  a  writ  of  mandamus  arising  out  of 
the  election  of  a  warden  or  marguillier  of  a 
church — Htld,  that  all  the  notables,  that  is,  all 
the  parishioners,  who  contribute  to  the  support 
of  me  church,  have  the  right  to  participate  in 
the  election.  Eenouf  exp.,  1  Kev.  de  Leg.  310, 
Q.  B.  1844 ;  23  Vic.  cap.  67,  sec.  3. 

2^.  And  heldt  also,  that  the  cure  and  mar- 
^iiliers  could  be  compelled  by  means  of  a  writ 
ut  Diandamus,  to  call  the  notables  to  the  meet- 
ing lor  such  election,  and  that  a  return  made  by 
the  cure  and  marguilliers  that  they  had  offered 
to  admit  certain  persons  according  to  their 
(•osition  and  rank,  to  the  exclusion  of  the  other 
[parishioners,  is  insufficient  and  illegal.    lb. 

2^.  In  a  proceeding  in  the  nature  of  a  writ 
of  prerogative  by  parties  styling  themselves 
"riioyeHs  notables  against  a  person  as  ille- 
failv  exercising  the  office  of  warden  of  a  parish 
—Heldy  that  such  parties,  without  taking  the 
vjfjality  of  Jabriciens  or  paroissiensy  could  not 
maintain  such  application.  Crebassa  et  al.  v. 
Ptk-quin,  1  L.  C.  R.  247,  S.  C.  1861. 

2^5.  On  a  petition  to  annul  an  election  of  a 
churchwarden — Held,  that,  under  23  Vic.  cap. 
i',  sec.  4,  a  regular  proposal  is  required  to 
cvDiinate  as  candidate  a  person  to  fill  such 
'jdiv;?,  and  that  a  simple  expression  of  the  de- 
5. re  of  one  or  more  pariphioners  tiiat  a  person 
v(her  than  the  one  first  proposed  should  be 
'•itrciei  does  not  import  a  re^lar  nomination 
oi  •such  person  as  churchwarden.  B^langer  et 
al.  X.  Cyr,  12  L.  C.  K.  470,  S.  C.  1862. 

2?^.  Where  the  plaintiff  had  been  one  of 
iur«  nominated  by  the  out-going  warden  as 
warden  for  the  ensuing  year,  at  an  election  for 
tiLdt  office,  at  which  a  nominee  for  the  par** 
3ii limners,  that  is  the  defendant,  had  received 
tbr  largest  number  of  votes,  and  the  plaintiff 
t<rt>ughc  action  to  set  aside  the  election,  on  the 
£T\.'Uiid  that,  by  the  immemorial  custom  of  the 
jari.«h,  the  warden  had  been  always  elected 
fr.-«m  three  nominated  by  the  out-going  warden, 
A'*U  the  parishioners  had  no  right  of  nomina- 
ii'A\—HMy  that  no  such  custom  was  proved, 
&tid,  if  it  had  been,  no  duration  of  custom  C(tuld 
take  away  from  the  parishioners  their  indubita- 

*  .e  right  to  nominate  wardens  to  the  fabrique  of 
tie  paiif^b.  Moreau  &  Collinsy  19  L.  C.  J.  26, 
<J.  B.  1874. 

in.  Liability  op. 

2^7.  Where  a  workman  had  contracted  with 

•  parish  as  a  body  represented  by  wardens — 
Bfid,  that  he  could  not  bring  his  action 
*caiQ2t  the  fabrique,  Comte  v.  Le  Car6y  ^c, 
*^*  tU  parish  of  St  JSdouard,  2  Rev.  de  Leg. 
fc,  K.  B.  1835. 

rf .  MSETDTOS  OF. 

3Sf^.  On  an  application  for  a  writ  of  manda- 

"^  eompiaining  of  the  illegality  of  the  elec- 

of  the  defendant  as  waiaen  de  VGSuvre  et 


Fabrique  de  la  Paroisse  de  Ste.  Philom&n^^ 
Held,  that  the  cur6  had  not  the  right  to  preside 
at  the  meeting  of  the  fabrique,  and  that,  should 
he  do  so  in  spite  of  the  protests  of  any  number 
of  the  members,  the  meeting  would,  be  null. 
Damour  et  aL  v.  Guingue,  1  L.  C.  J.  94,  S.  C^ 
1867. 

289.  But  held,  later,  overruling,  that  the  cur6 
was  entitled  to  preside,  and  the  electioik 
declared  by  the  marguillier  in  charge  was  null* 
S^rUcal  &  Beauregard,  4  L.  C.  J.  213,  Q.  B. 
1860  ;  23  Vic.  cap.  67,  sec.  1. 

290.  But  the  minutes  of  such  meeting  should 
be  taken  by  the  warden  in  charge,  or,  should  he 
be  unable  to  write  or  read,  by  a  notary,  as  was 
the  practice  in  France,  under  the  old  law,  which 
is  in  force  here  in  these  matters.  Damour  et  al. 
V.  Ouingue,  1  L.  C.  J.  94,  S.C.  1857. 

V.  Moneys  op. 

291.  In  a  case  in  which  the  plaintiff  sought 
the  recovery  of  a  sum  of  money  deposited  in 
his  hands  belonging  to  the  fabrique,  m  accord- 
ance with  a  resolution  of  the  fabrique  regularly 
passed,  but  which,  as  he  alleged,  had  been  ob- 
tained from  him  by  the  false  representations  of 
the  defendant,  who  had  been  elected mar^iZZter 
in  charge,  and  the  defendant  pleaded  that  there 
had  been  no  real  deposit  (depot  r6el)  of  the 
said  money  in  the  hands  of  the  plaintiff,  and 
that,  moreover,  he,  the  defendant,  was  the 
only  person  by  virtue  of  his  office  who  had  a 
right  to  receive  and  hold  the  moneys  of  the 
fabrique,  subject  to  their  orders — lield,  con- 
'  firming  the  judgment  of  the  Superior  Court  in 

review,  which  reversed  that  of  the  Circuit 
Court,  that  the  marguillier  en  charge  was  re- 
sponsible for  all  the  moneys  of  the  fabrique, 
and  that,  being  so,  he  had  a  right  to  receive 
them,  and  it  was  not  in  the  power  of  the 
fabrique  to  order  that  they  be  deposited  in  the 
hands  of  any,  other  person.  Girard  &  Cho- 
quet,  1  R.  L.  629,  Q.  B.  1869  &  art  300  infra. 

292.  And  held,  also,  that  in  the  case  in  Ques- 
tion there  had  been  no  valid  deposit  made  of 
the  said  moneys  in  the  hands  of  the  plaintiff.  lb. 

VI.'  Name  of. 

293.  Church  fabriques  have  a  collective 
name  as  a  corporation,  which  they  are  bound 
to  use  injudicial  matters.  Lefort  exp.,  6  L.  C.  J. 
200,  S.  C.  1862. 

Vn.  POWEES  OP. 

294.  On  an  action  to  set  aside  the  sale  of  a 
pew  in  a  church  by  one  of  the  wardens  as  hav- 
ing been  made  without  authority — Held,  con- 
firming the  decision  of  the  court  below^  that 
such  action  could  not  be  brought  without  the 
authorization  of  the  parishioners,  and  that  a 
meeting  of  the  parishioners  for  such  purpose 
should  be  called  and  presided  over  by  the  cur6. 
Reid  &  Les  Cur6,  <fcc.,  of  Chateauguay, 6  L.  C.  R. 
291,  Q.  B. 

Vin.  RioHTS  AND  Powers  op  Cur6. 

295.  In  an  action  by  a  sinjger  or  chorister, 
who  had  been  discharged  by  the  cur6  for  irrev- 
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erent  conduct  in  the  choir,  for  a  year's  salary — 
Heldy  that,  according  to  the  custom  of  this  pro- 
vince, the  cure  has  an  absolute  control  over  the 
choir  of  the  church  under  hitn,  and  that  he  has 
a  perfect  right  to  accept  any  one  in  the  choir 
whom  he  thinks  worthy  or  discharge  them  if 
unworthy.  Boudreauli  &  Les  Cur^  et  Marguil- 
Hers  de  VCEuvre  et  Fabrique  de  la  Faroisse 
de  la  Visitation  du  Sault  au  RecolUt,  1  B.  L. 
663,  C.  C.  1869. 

IX.  Wardens  op. 

296.  Evidence  of. — Wardens  appointed  for 
the  construction  of  a  church  are  competent 
witnesses  in  all  matters  in  which  they  have  no 
private  interest,  and  which  relates  to  affairs 
in  which  all  the  parishioners  are  interested. 
Chevrefils  v.  Les  Syndics  de  la  Faroisse  de  Ste. 
mi^ne,  2  R.  L.  161,  L.  C.  1869. 

297.  Liability  of, — And,  in  an  action  by  a  con- 
tractor for  the  construction  of  a  church — Held, 
that  the  wardens  appointed  for  that  purpose 
form  a  corporation,  and  as  such  cannot  bind 
themselves  except  by  writing.    lb. 

298.  Fowers  of — ^Where  action  was  brought 
by  an  insurance  company  as  the  subrogis  of  a 
fabrique,  the  loss  on  whose  property  by  fire  they 
had  been  obliged  to  pay,  in  consequence  of  the 
fault,  etc.,  of  the  defendant — Held,  that  the  ward- 
ens in  charge  had  power  to  receive  the  money 
under  such  insurance,  grant  a  discharge,  and 
subrogate  the  plaintiffs  in  their  rights,  but 
could  not  legally  make  an  assignment  by  way 
of  sale  of  any  such  rights  and  actions  without 
special  aiithority.  The  Quebec  Fire  Assurance 
Co,  &  Molson  et  al,  1  L.  C.  R.  222,  P.  C.  1846 
&1851. 

299.  On  a  proceeding  in  the  nature  of  a  quo 
warranto  against  a  person  holding  the  office  of 
marguillier  en  charge — Held^  that  the  mar^m'^ 
lier  en  charge  had  alone  the  right  of  receiving 
moneys  due  to  the  fabrique,  and  that  the  ap- 
pointment by  the  andens  marguilliers  of  t^pro- 
cureur  fahriden  was  illegal,  and  the  party  so 
appointed  was  ordered  to  abj»tain  from  exercis- 
ing the  duties  of  his  office.  Taillefer  is  qual.  v. 
B6langer,  1  L.  C.  R.  322,  S.  C.  1851 ;  &  art. 
292  supra. 

300.  In  an  action  by  a  contractor  for  the 
construction  of  a  chapel — Held,  that  one  of 
the  syndics  appointed  for  the  construction 
could  not  present,  as  agent  of  a  contractor, 
tenders  on  behalf  of  such  contractor  to  the 
wardens,  as  the  two  qualities  of  warden  and 
agent  of  the  person  tendering  were  incompat- 
ible. Chevrefils  &  Les  Syndics  de  la  Faroisse 
de  Ste.  mUne,  2  R.  L.  161,  S.  C.  1869. 

301.  The  defendants  were  churchwardens,  and 
to  an  action  against  them  for  payment  of  an 
amount  claimed  by  the  plaintiff  for  oversee- 
ing  certain  works  done  to  the  church  and 
sacristy,  they  pleaded  that  the  work  was 
60  defective  that  it  would  have  to  be  rebuilt, 
and  the  plaintiff  made  a  motion  to  reject  their 
plea  on  the  ground  of  want  of  authorization 
and  status — Held,  that  under  the  circum- 
stances it  was  a  matter  of  discretion  with  the 
court  whether  the  motion  should  be  granted 
or  not,  and  the  affidavit  did  not  justify  the 
court  in  rejecting  the  defendant's  pitas.  Du- 
charmey,  MorrisonetaL,8L.  C.J.  160,8.0.1864. 


302.  Status  of — Wardens  elected  for  the  con- 
struction of  churches  before  the  operation  of  C.  S. 
L.  0.  cap.  18,  sec.  21,  do  not  form  a  corporation. 
Duchamie  v.  Morrison  et  al.,  8  L.  C.  J.  117, 
S.  0.  1864;  &  Joly  v.  Les  Syndics  de  la  Fa- 
roisse de  Ste.  Marthe,  11  L.  U.  J.  74  &  17  L. 
0.  R.  141,  S.  C.  1867. 

303.  But  held,  later,  wardens  appointed  for  the 
construction  of  a  church  form  a  corporaiioii, 
and,  therefore,  cannot  bind  themselves  except 
by  writing.  Chevrefils  v.  Les  Syndics  de  la  Fa- 
roisse de  Ste.  Hildne,  2  R.  L.  161,  S.  C.  1869. 


CHUECH  PEWS. 

I.  Destination  op,  304. 

II.  Lease  of,  305,  306. 

III.  Prescription  op  Rent  op,  see  PRE- 
SCRIPTION. 

IV.  Rights  of  Seigniors,  307-311. 

I.  Destination  op. 

304.  A  pew,  which  had  been  erected  in  tlu 
parish  church  of  Chateauguay  for  the  u.«e  of  thf 
choir  on  holidays,  having  been  rendered  u«;lej=> 
for  that  purpose  by  a  gallery  beine  built  alwvt 
it,  to  which  the  choir  was  removea,  one  of  the 
wardens  took  upon  himself  to  sell  it,  and  it  wa^ 

•  sold  by  auction  to  the  highest  bidder.  On  action 
to  set  aside  the  sale  as  made  without  authority. 
and  for  damages — Held,  that  the  destination  ot  a 
pew  in  a  church  cannot  be  changed  without  tbt 
consent  and  afler  deliberation  of  the  church 
fabrique,  and  that  a  meeting  of  the  parishioner- 
to  authorize  the  fabrique  to  bring  such  action 
was  properly  called  and  presided  over  by  tht- 
cur6.  Keia  v.  The  Curi  and  Margxiillicn  d( 
Chateauguay,  6  L.  C.  R.  290,  Q.  B.  1856. 

II.  Lease  of. 

305.  Where  the  plaintiff  sought  to  recover  i)0?-| 
session  of  a  pew  in  a  church,  of  whicli  he  had  a 
lease  for  three  vears  from  the  defendant,  but  tht 
defendant  pleaded  that  bv  a  clause  in  the  lea^ii 
was  to  become  null  and  void  de  piano,  withuui 
notice  or  other  formality,  on  default  by  the  lc\w 
of  payment  of  the  rent  as  stipulated  and  allege<i, 
also  that  the  plaintiff  was  in  such  default,  an  i 
that  the}r  had  a  ri^ht,  notwithstanding  ofivr  o\ 
the  plaintiff  to  pay  the  rent,  and  the  deposit  of  th^ 
amount  with  Iiis  action,  to  sublet  the  pew  ant 
to  deprive  the  plaintiff  of  the  enjoyment  there«> 
— Held,  confirming  the  decision  of  the  courl 
below,  that  a  stipiuation  such  as  that  pleairl 
could  not  be  considered  as  comminatory,  bu' 
must  be  strictlv  enforced.  Richard  &  The  Cun 
and  Marguilliers  de  VCEuvre  et  Fabrique  d 
Quebec,  5  L.  C.  R.  3,  Q.  B.  1854.  j 

306.  The  plaintiff  brought  action  complainini 
that  he  haa  been  deprived  of  his  pew  iu  Si 
Andrew's  church,  which  he  had  used  for  sewni 
years  previous,  and  had  been  caused  great  trt»i) 
ble  and  annoyance  by  the  defendants  in  connotj 
tion  therewith,  and  asking  for  damages.  Th 
defendants  pleaded  that  the  holding  was  a  yearl 
one,  payable  in  advance,  and  which  they  had  tii 
right  of  granting  or  refusing  a  continuance  of  y 
the  end  of  the  year — Held,  reversing  the  juJJ 
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ments  of  both  the  Queen's  Bench  and  Superior 
Court,  that  as  commoners  the  members  of  the 
congregation  have  certain  rights  resulting  fi*om 
the  imnlied  contract  entered  into  when  they 
joined  the  congregation,  and  of  which  they  could 
not  be  arbitrarily  deprived  by  the  respondents. 
Among  these  rignts  was  that  of  obtaining  seats 
And  pews  on  the  same  terms  and  conditions  as 
all  the  other  members  of  the  congregation,  and 
of  retaining  them  as  long  as  they  submit  to  the 
rules  and  usages  of  the  church.  Johnston  v. 
The  MinUUri  and  '  Trustees  of  St,  Andrew's 
Church,  18  L.  C.  J.  113,  S.  C.  1873.» 

IT.  RiQBTS  OF  Seigniors. 

307.  The  eldest  son,  on  the  marriage  of  his 
father's  widow,  is  entitled  to  his  pew  in  the 
pariah  church.  Borne  v.  Wilson,  2  Rev.  de  L^g. 
276,  K.  B.  1819. 

308.  lo  an  action  by  the  wardens  of  a  parish 
against  the  seignior,  in  which  they  set  up  that 
he  had  been  in  the  habit  of  using  a  double  pew 
in  the  church  for  a  numberof  years  without  pay- 
ing anything  therefor,  and  asKin^  that  they  oe 
declared  exempt  firom  the  obligation  of  furnish- 
ing such  pew,  and  that  they  be  allowed  to  take 
it  away — Held,  the  seignior  was  no  longer  en- 
titled to  the  nee  of  a  pew  in  church  as  hautjusti- 
cia-,  but  he  could  claim  it  as  patron  if  he  had 
^ranted  the  fund  to  build  the  (uiurch,  and  if  he 
had  a  title  to  that  effect  and  the  possession.  Le 
Cur€j  drc,  de  la  Paroisse  du  Cap,  St,  Ignace  & 
Ikanbien,  4  L.  C.  R.  321,  S.  C.  1854. 

3j)S.  Action  by  the  plaintiffs  as  seigniors 
&^in.st  the  Cure,  Ac. — Meld,  that  droits  honori- 
fiipies,  such  as  the  use  of  a  pew  in  a  church,  were 
4.Ti!y  granted  to  seigniors  in  their  quality  of  haut 
jusiieier  as  one  of  the  attributes  of  the  power  they 
f-^i^essed  and  of  the  jurisdiction  they  exercised, 
aikI  that  by  the  efiect  of  the  conquest  the  juris- 
diction they  exercised  having  ceased,  and  their 
judicial  power  having  become  extinct,  they  had 
cfA^  to  be  entitled  to  those  rights,  and  more 
puticalarly  to  pews  in  churches.  Larue  et  al.  v. 
The  Cnri,  Ac,  of  the  Parish  of  St  Pascal,  1 
LC.  R.  175,  S.C.  1861. 

310.  The  plaintiff  was  the  purchaser  at  she- 
riff*^ e«le  oftne  sei^iory  of  Deschambeault,  and 
had  been  in  posaession  of  all  the  rights  belonging 
to  9uch  sei^iory,  including  that  of  occupying 
thf  seigniorial  pew,  or  6anc  patronal,  in  the 
pan*h  church  for  some  time,  when  the  Fabrique, 
myin^  hid  lizht  to  such  pew,  caused  it  to  be 
d£mi>Il<hed — Held,  oonfiTming  the  decision  of  the 
eunrt  below,  that  the  first  seignior  having  built 
the  fir«t  parii^h  church  in  the  seigniory,  on  land 
vhich  belonged  to  him,  by  so  doing,  among  other 
pnTilege^  acquired  that  of  the  first  seat  in  the 
aaid  church,  and  by  law  this  privilege  passed  to 
the  proprietor  of  the  seigniory,  whoever  he  may 
he,  to  which  it  remained  attached.  La  Fabrique 
deDetehambeauU  &  Dubeau,  2  Q.  L.  R.  6,  Q.  B. 
1^1. 

311.  And  held,  also,  that  an  action  to  recover 
the  jtfie  of  0uch  pew  was  a  possessory  action, 
jnit  and  simple,  and  such  action  exists  in  law 
te  rttnstate  tne  patron  in  the  banc  patronal. 


TW  jadffBfests  fs  appeal  and  Snpremo  Court  aie  as 
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without  it  being  necessary  to  allege  or  produce 
any  title,  as  in  an  action  en  plein  possessoire,  ou 
pleine  maintenue,  which  must  be  based  on  a 
title.    lb. 


CHUECH  SYNOD. 

I.  Constitution  op,  312. 
n.  Jurisdiction  of,  313. 

I.  Constitution  of. 

312.  The  second  clause  of  the  constitution  of 
the  Synod  of  the  diocese  of  Montreal  was  and  is 
legal.  Davidson  v.  Baker,  14  L.  C.  J.  163,  S.  C. 
1870. 

II.  Jurisdiction  of. 

313.  And  when  the  certificate  of  election, 
granted  to  a  lav  delegate  to  such  synod  by  the 
chairman  of  the  vestr^r  meeting  neld  for  the 
election  of  lay  delegates,  is  in  form  and  found  to 
be  satisfactory  by  the  committee  appointed  to 
examine  the  certificates  of  lay  delegates,  it  is  not 
conipetent  for  the  synod  to  inquire  into  the 
validity  of  the  proceemngs  of  the  vestry  meeting, 
or  in  any  way  to  try  the  validity  of  the  election 
certified  to  in  the  certificate.    lb. 


CIECUIT  COURT. 

I.  Jurisdiction  of,  see  JURISDICTION. 


CIVIL  COUETS. 

I.  Jurisdiction  of,  in  Church  Matters,  see 
JURISDICTION. 
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CIVIL  STATUS. 

I.  Civil  Death,  314-317. 
n.  Civil  Rights,  318,  319. 
m.  Of  a  Family,  320. 

IV.  Op  Heirs,  321. 

V.  Of  Wife  or  Children,  322,  323. 

VI.  Proof  op,  324. 

Vn.  Ratification   of  Aote  of  Birth,  see 
CTE 
AVIII.  Registers  of,  326-328. 
IX.  Right  of  Action  to  Establish,  329. 

I.  Civil  Death. 

314.  Where  to  apetitory  action  the  defendant 
pleaded,  amon^  other  things,  that  the  plaintiff 
could  not  obtam  the  conclusions  of  his  action, 
inasmuch  as  he  had  been  condemned  to  death 
by  court  martial  in  1839,  and  that  the  effect  of 
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in.  Op  4  Paiiily. 

320.  Id  an  action  to  annul  a  marriage  enteml' 
into  aRer  the  parties  had  lived  together  for  seme 
jears  and  had  chi1dren,buteolemni£ed  juittwo- 
days  before  the  death  of  tlie  biiaband— ftH, 
that  the  status  of  a  family  being  iodiviuble  it 
cannot  be  recognized  by  certain  members,  mi 
disputed  by  other  members,  of  the  same  femilv. 
Scotl  &  Paquel  el  al.,  4  L.  C.  J.  149,  Q.  B- 
1857;  &  3  C.  L.  J.  &  11  L.  C.  J.  239,4  IT 
L.  C,  it.  283,  P.O.  1  151  C.  C. 

IV.  Of  Heirs. 


MuR  of  a  per 
22,  S.  C.  186 


V,  Op  Wife  or  Childrbn. 

322.  The  plaintiff  brought  action  to  set  aiiidt 
he  marriage  of  her  brother,  on  the  ground  that 
le  was  in  extremis  at  the  "'  "''        '' 

ion  j   and  one  of  the  ex 
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riage— JJllii, 
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id   the  nullity  of  the 
mat,  wnere  the  status  of  the  wi. 
a   collateral    relation   hod   not  the  quality  to 
dispute  the  marriage,     Scotl  &   I'aquet  etal.A 
L.  C.  J.  149,  Q.  B- 1857  ;  151  k  155  C.  C. 

32.').  And  where  the  plaintiffhad  in  sucbca<e 
also  acknowledged  the  status  of  the  children— 
Held,  that  she  was  thereby  precluded  from  dis- 
puting the  validity  of  the  marriage,    lb. 

VI,  Proof  at. 

324.  In  the  absence  of  registration,  the  civil 
status  of  a  person  can  be  proved  by  the  ssv- 
parents  and  by  wilneseeB.    Moit  v 
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iC^eau,  7  L,  C.  I 
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Til,   RBGiaiERS  o 


32s,  A  dissenting  minister  of  a  Proteetani 
congregation  is  not  a  public  officer  nor  a.  person 
in  holy  orders  recogniied  hy  law,  and  thereforf 
cannot  keep  or  authenticate  a  register  01 
baptismp,  marriages  and  sepultures,  Spralt 
ea^.,  2Rev.de  Leg.  332,  AS.  R,  90  A  149,K.B. 
1816. 

326.  A  minister  of  a  Presbyterian  congrega- 
tion, in  communion  with  the  Church  of  Scotland. 
is  entitled  to  keep  registers  for  baptismB,  mar- 
riages and  burials,  notwithstandiug  that,  in  thi' 
place  where  he  officiates,  another  church,  alw 
in  communion  with  the  Church  of  Scotland,  ha" 
been  previously  established  under  the  authority 
of  the  government.  Clugtton  acp.,  S.  R,  44&. 
K.  B.1831, 

327,  Entries  in  the  registers  of  births.  ni«i^ 
riages  and  deaths  may  be  amended  by__ordef  01 


•  Ohwjlele.  »Be  9  A  10  Geo.  IV.  dtp.  7e,  »  1  Will.!' 
V  W,  A  S  Will.  IV.  rati. »,  ind  dMsltlroi  itq.—Bj>. 
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323.  Where  the  defendant,  a  priest,  after 
marrring  a  couple  entered  in  the  register  of 
civil  status  **  quHlcBoaii  marii  Sara  CoU,  HUe  du 
daumtUur,  molars  Voppoaition  hrutaU  de  son 
vire/*  and  the  plaintiff  brought  action  by  which 
lie  prayed  that  these  words  oe  erased  from  the 
register,  and  that  the  defendant  be  condemned  in 
dtkm&ff»—ffeldy  that  the  plaintiff  could  not  hj 
sach  action,  and  without  navine  called  all  the 
parties  interested  into  the  case,  nave  the  words 
in  question  erased,  but  the  defendant  was, 
nerertheless,  condemned  in  damages,  notwith- 
standing a  plea  of  prescription  of  six  months, 
and  a  plea  of  want  of  a  month's  notice  as  a 
public  officer.  CoU  k  DeGasp€,  16  L.  C.  R. 
331,  S.  C.  &  S.  C.  R.  1866  ;  62  C.  C. 

IX.  RioHT  or  AoTioN  TO  Establish. 

329.  The  date  of  birth  is  an  important  part 
of  the  status  of  a  person,  and  where  registers  do 
not  exist  such  person  has  a  right  of  action  to 
fitabllsh  such  date.  Lane&  Campbell,  8  L.  C.  J. 
eS,Q.  B.  1863;  61  C.  C. 


CLAIMS. 

I.  ExTiKCTioN     OP,     see    OBLIGATIONS, 
PAYMENT. 

II.  Of  Pamkbrs,  see  PARTNERSHIP. 


CLERGYMEN. 

I.  Cakhot  be  Compelled  to  Bury  in  Uncon- 

8ECSATED  GrOUVD,  330. 

U.  LLiBiLiTT  OP,  331-336. 

I.  Caxvot  be  Compelled,  &o, 

330.  On  a  mandamus  to  compel  the  rector  of 
a  parish  to  bury  in  the  Mount  Hermon  ceme- 
teiy  the  body  of  the  infant  son  of  the  petitioner, 
a  member  of  the  Church  of  England — Held, 
that,  where  there  is  ground  consecrated  and  set 
apart  as  a  burial-ground,  clergymen  of  the 
Church  of  England  cannot  be  compelled  to  bury 
the  dead  in  a  place  which  has  not  been  sanc- 
tioned or  approved  of  as  a  burial-ground  by 
the  authorities  of  that  church.  Wurtele  exp.,  1 
L.C.  R.  414,8.  C.  1851. 

II.  Liability  of. 

331.  In  an  action  of  damages  against  a  priest 
for  marryiag  a  minor  without  Uie  consent  of 
herparents,  and  without  publication  of  banns 
—Heldy  reversing  the  decision  of  the  court  be- 
low, that  the  defendant  was  liable,  and  he  was 
condemned  accordingly.  Larocque  et  vir.  & 
MiehoHj  2  L.  C.  J.  167,'  Q.  B.  1868 ;  167  &  158 
C.  C. 

332.  And  in  another  case  where  action  was 
brought  against  a  Protestant  minister  for  having 
celebrated  a  marriage  between  the  plaintiff's 
dao^hter,  a  minor,  and  her  husband  without 
publication  of  banns,  and  the  defendant  pleaded 
that  be  had  acted  in  good  faith,  that  both  the 
parties  had  represented  the  wife  to  be  of  age, 
and,  moreover,  had  produced  a  license  author- 
izing the  marriage— ir«/<i,  on  the  authority  of 


Larocque  &  Michon,  that  the  defendant  had 
rendered  himself  liable  in  damages,  but  as  he 
had  acted  apparently  in  entire  good  faith  that 
the  damages  would  not  exceed  flOO'  with  costs 
as  in  an  action  of  that  amount.  Mignault  v. 
Bonar,  16  L.  C.  R.  195  &  1  L.  C.  L.  J.  97,  S.  C. 
1865. 

333.  And  in  a  still  later  case  where  the  de- 
fendant had  married  a  son  of  the  plaintiff,  a  lad 
sixteen  years  of  age,  to  a  widow  aged  fortv-nine, 
the  evidence  bein^that  the  defendant hacT  mere- 
ly asked  them  their  age  to  which  the  boy  replied 
that  he  was  twenty-two — Held,  that  a  want  of 
sufficient  care  was  shown  by  the  defendant  in 
marrying  them  without  further  proof  of  age, 
and,  the  marriage  having  been  previously 
annulled,  condemned  him  in  $100  and  costs. 
Perri/  &  Taylor,  4  L.  C.J.  58,  S.  C.  1868. 

334.  Ministers  of  religion  in  the  Province  of 
Quebec  are  amenable  to  the  courts  of  civil  juris- 
diction in  the  same  manner  and  to  the  same 
extent  as  other  persons,  and  an  action  for  slander 
will  lie  against  a  Roman  Catholic  priest  for 
injurious  expressions  regarding  private  indivi- 
duals uttered  bv  him  in  his  sennon.  Derouin 
V.  Arckamhault,  19  L.  C.  J.  157,  S.  C.  R.  1874. 

335.  Held,  contirming  decision  of  court  below, 
that  defamatory  words  spoken  by  a  Roman 
Catholic  cure,  warning  a  parishioner  not  to 
employ'  a  certain  advocate  in  his  professional 
capacity,  are  actionable.  Brossoit  &  Turcot, 
2aL.  C'.  J.  14l,Q.  B.  187). 

336.  And  in  another  case,  where  action  was 
brought  by  a  blacksmith  of  the  village  of  Upton, 
claiming  $190  damages  from  the  cure  for  in- 
jurious and  malicious  expressions  used  in  a 
sermon  respecting  the  plaintiff— 7/c/fi,  that, 
while  ministers  of  religion  are  amenable  to  the 
civil  tribunals  for  slanderous  expressions  uttered 
by  them  from  the  pulpit  or  elsewhere,  an  action 
of  damages  for  slander  against  a  priest  for  ad- 
monishing his  congregation,  on  pain  of  being 
deprived  of  the  sacraments,  not  to  go  near  the 
shops  of  certain  people  in  the  parish,  who  were 
in  the  habit  of  sconing  at  religion,  where  no 
injury  was  proved,  and  it  did  not  appear  that 
the  words  were  sp<:)ken  malic iouslv  or  with  in- 
tent to  injure  any  particular  indiviclual,  though 
they  were  generally  understood  by  the  congre- 
gation to  apply  to  the  plaintiff.  Blanchard  Sc 
Richer,  20  L.  C.J.  146,  Q.  B..1876. 


CLERICAL  ERROR— See  BILLS,  &c 


CLERK. 

I.  Agency  of,  see  AGENCY. 

II.  Of  Circuit  Court. 
Liability  of,  337. 
Power  of  ^  338. 

ni.  Of  Police  Court,  339. 

II.  Of  Circuit  Court. 

337.  Liability  of. — The  clerk  of  the  Circuit 
Court  is  liable  for  damages  caused  by  the  issue 
of  an  illegal  writ  of  attachment.  McLennan  v. 
Hubert  et  al,  4  R.  L.  140,  S.  C.  1872. 

338.  Power  of -^The  clerk  of  the  Circuit 
Court  cannot  exercise  the  functions  of  the  judge 
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of  the  county,  even  in  his  absence  and  when  the 
parties  would  necessarily  suffer  by  delay,  and 
where  the  clerk  had  granted  the  petition  of  the 
plaintiff  who  demanded  possession  of  a  horse 
which  he  had  attached  by  saisie  revendicaiion 
— ffeldtin  inscription,  before  the  judges  in  term, 
that  the  action  of  the  clerk  would  t^  set  aside. 
Larosev.  Larose,  3  R.  L.  33,  S.  C.  1871. 

in.  Of  Police  Court. 

339.  Power  oj. — Where  the  clerk  of  the  Police 
Court  was  conducting  the  prosecution  of  the 
defendant,  and  it  was  objected  to — Held,  that 
only  the  parties  themselves  or  their  attorneys 
could  so  plead.  The  Captain  of  the  vessel 
Etanaer  Anna  Delius  v.  Paulson,  3  R.  L.  623, 
Po.  Ct. 


CLEEK  OF  THE  COUET. 
I.  Liability  of,  see  PROTHONOTARY. 


CLEEK  OF  THE  CEOWN. 

I.  Duties,  &c.,  in  Cases  of  Crtminal  Infor- 
mation, 340. 
n.  Powers  of,  341,  342. 

I.  Duties,  &o.,  of. 

340.  On  an  application  for  a  criminal  infor- 
mation— Heldy  that  the  duties  and  powers  of 
the  clerk  of  the  crown  in  such  case  were 
analogous  to  these  of  the  master  of  the  crown 
office  in  England.  Giigy  exp.,  8  L.  C.  R.  363, 
A  9  L.  C.  R.  61,  Q.  B. 

n.  Powers  of. 

341.  Notwithstanding  C.S.  L.  C.  cap.  77,  sec. 
73,  which  says  "  that  no  clerk  of  the  crown, 
while  he  remains  such,  shall  practise  as  an 
advocate,  proctor,  solicitor,  attorney  or  counsel 
in  Lower  Canada,^'  a  clerk  of  the  crown  being 
a  Queen's  counsel  is  not  debarred  from  appear- 
ing in  open  court  and  conducting  a  case  on 
behalf  of  the  crown,  and  such  clause  must  be 
construed  to  mean  only  that  the  person  holding 
the  office  of  clerk  of  the  crown  cannot  practise 
for  individuals.  Reaina  v.  Lebceuf,  9  L.  C.J. 
197  &  16  L.  C.  R.  291,  Q.  B.  1866. 

342.  And  semble,  that  the  clause  in  question 
would  have  the  same  application  to  a  clerk  of 
the  crown  who  was  not  a  Queen's  counsel.     lb. 


CLEEKS. 
I.  Privilege  of,  M«  PRIVILEGE. 


CODE  CIVILE. 
I.  Interpretation  of,  343. 

343.  The  clause  of  the  act  of  interpretation 
which  requires  that  when  an  article  of  the  code 
is  abrogated,  the  article  itself  shall  be  expressly 
designated,  is  without  effect  when  opposed  to  a 


COMMISSION. 


m 


statute  which  substitutes  other  provisions  for 
those  of  the  code  without  mentioning  any  par- 
ticular article.  Gugy  v.  Broym,  3  R.  L.  32, 
S.  C.  1871 ;  &  Q.  31  Vic.  cap,  7,  sec.  10. 


CODE  MAEINE— See  MAEIlsE 

CODE. 


CODICIL— See  WILLS- 


COEECION. 
I.  Payment  Obtained  by,  see  PAYMENT. 


COHABITATION— See  CONSORTS. 


COLLATEEAL  SECUEITY. 

I.  Ranking  on,  see  BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES,  DISTRIBU- 
TION, SURETYSHIP,  &c. 


COLLECTOE  OF  CUSTOMS— See 

CUSTOMS. 


COLLECTOE   OF   INLAND  EE- 

VENUE. 

I.  Costs  Against,  see  COSTS. 


COLLISION— See  MAEITIME 

LAW. 


COLLOCATION. 

I.  Of  Creditors  in  Insolyency,  see  INSOL- 
VENCY. 

II.  Opposition  to,  see  ORPOSITION. 

in.  Under  Judgment  of  Distribution,  see 
DISTRIBUTION. 


COLLUSION— See  ACTIONS    Es 

SI:paration. 


COMMEECIAL. 

I.  Actions,  see  ACTIONS, 
n.  Sale,  see  SALE. 
.  m.  Transaction,  see  TRADER. 


COMMISSION, 

I.  Del  Credere,  see  AGENCY. 

II.  In  Bankruptcy. 
Efect  of,  344,  346. 

III.  On  Adyances,  346. 

IV.  On  Sales,  347. 

V.  Proceedings  by,  348,  349. 
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II.  JS  BANlRrPTOY. 

344.  Effect  of. — An  English  commission  in 
bankruptcy  does  not  operate  in  Canada  as 
an  absolute  conveyance  of  the  bankrupt  pro- 
perty to  the  assignees,  nor  does  it  aflect  the 
privileges  of  provincial  creditors,  but  the  assig- 
nees may  by  action  attach  the  property  of  the 
bankrupt,  and  out  of  the  proceeds  take  the 
>hare  which  belongs  to  the  English  creditors. 
Brwe  V.  Anderson  &  Randall,  2  Rev.  de  L^g. 
:5,K.B.  1818. 

345.  A  commission  in  bankruptcy  cannot  sus- 
pend proceedings  in  execution  oi  a  judgment 
of  the  Court  of  Queen's  Bench.  Mac^rlane 
r.  Lanctot  &  BraiUt,  1  Rev.  de  Leg.  4o,  Q.  B. 
1845. 


in.  On  Advances. 

346.  The  plaintiffs,  who  were  in  the  habit  of 
acfrancing  supplies  of  goods,  cash  and  nego- 
tiable secarities  as  required  from  time  to  time 
\ij  their  customers  to  support  them  in  their 
dealings,  returns    bein^  made  bv  such   cus- 
lomers  at  their  convenience  in  the  freight  of 
produce  from  the  upper  country,  and  m  the 
irsDsfer   of  vessels  and  barges,  and,  in  pay- 
noent  of  cash  and  negotiable  securities,  charged 
a  commission  of  five  per  cent,  on  all  advances 
made  by  them    when  the  customers  had  no 
fands  in  their  hands,  and  interest  from  the 
time  the  different  items  of  their  accounts  be- 
came due,  under  a  previous  agreement  to  that 
edect— ^eU,  that  tne  commission  in  this  case 
wv  not  a  ufiurioua  one  or  a  cover  for  a  usurious 
transaction,  but  a  customary  allowance  for  the 
noable  and  inconvenience  of  transacting  the 
baiUDess.*   Folloeketal.&  Bradbury,  SL,C,B,. 
in,  P.  C.  1863. 

IV.  Ov  Sal£8. 


J'X 


347.  A  Dotaiy  cannot  charge  a  commission 
^ales  of  property  without  a  special  contract. 

Manger  v.    Denichaudy  2  Rev.  de  L6g.  206, 
KB.  1820.  ^ 

V.  PsOCBSDIKGS  BT. 

348.  The  respondent,  a  commissioner  ap- 
i*.mted  by  the  governor  in  council  under  ^2 
V:c.  cap.  8,  to  inquire  into  the  conduct  of  ap- 
pelant as  a  justice  of  the  peace,  was  required 
tr  the  latter  to  furnish  a  detailed  statement  of 
'i:e  a<%nsatioD,  to  allow  him  the  assistance  of 
cynncil,  to  allow  him  the  right  to  cross-examine 
^i  Titneaees,  and  to  allow  him  to  produce 
vrtiiesses  on  his  own  behalf,  which  demand 
.having  been  refused,  appellant  petitioned  for 
aM  obtained  a  writ  of  mandamus  addressed  to 
T^tfpondent  as  such  commissioner,  directing  him 
'^3  accede  to  appellant's  demand  or  show  cause 
to  the  contrary — Heldy  confirming  the  decision 
'  f  the  court  below,  that  respondent  was  not 
>yx7A  to  grant  the  four  things  so  demanded, 
'•su  the  appellant  had  no  specific  legal  right  to 


*  See  note  to  art.  378,  page  61,  tupra.— En. 


I  the  same,  and  that  the  writ  of  mandamus  must 
be  quashed.  Bdleeille  &  DouceU  1  Q.  L.  R. 
250,  Q.  B.  1875. 

349.  And  held,  also,  that  from  that  judgment 
there  is  no  appeal  to  the  Privy  Council,  lb. 


COMMISSIONER. 

I.  Action  of  for  Fees,  350. 

II.  For  Erection  of  Churches,  361. 

III.  For  Erection  of  Parishes,  352-356. 

IV.  For    Erection   of  Public  Buildings, 
356. 

V.  For  Taking  Evidence,  357, 358. 

VI.  In  Expropriation,  see  EXPROPRIA- 
TION. 

VII.  Liability  of. 
For  moneys,  359. 

Under  certiorari,  see  CERTIORARI. 
Vin.  Of  Common  Schools,  seeov  Schools. 

IX.  Op  Crown  Lands,  360. 

X.  Of  Indian  Lands,  see  INDIAN  LANDS. 

XI.  Of  Schools. 
Elecii&n  o/.  361. 
Liability  of,  362-366. 
Powers  oj,  367-370. 

Rights,  ic,  of  secretary-treasurer,  371. 
Service  of,  372. 

XII.  Of  the  Peace,  373. 

Xni.  Of  the  Superior  Court,  374, 375. 

I.  Action  of  for  Fees. 

350.  Where  a  commissioner  appointed  to  try 
an  election  petition  brought  action  for  the 
amount  of  his  fees  and  expenses,  and  the  defen- 
dant demurred  on  the  ground  that  no  such 
action  was  given  to  the  commissioner  for  his 
fees,  his  remedy  being  to  have  his  bill  taxed  by 
the  proper  officer,  the  demurrer  was  dismissed 
and  the  action  maintained  with  costs.  McCord 
V.  BelMngham  ei  al.,  1  L.  C.  J.  175,  S.  0. 1857. 

U.  For  Erection  of  Churches. 

351.  In  an  action  against  a  proprietor  for  the 
amount  of  his  assessments  for  the  erection  of  a 
church  parsonage — Held,  confirming  decision 
of  court  oelow,  that  such  commissioners  are  a 
si)ecial  tribunal  exercising  judicial  authority 
within  certain  limits,  and  Uiat  an  act  de  rrnar- 
HHon  by  such  commissioner  made  primd  ja4ne 
evidence  of  its  contents.  Renih'e  &  Milette  et 
al.,  5  L.  C.  R.  87,  Q.  B.  1855. 

in.  For  Erection  of  Parishes. 

352.  The  powers  exercised  by  the  commis- 
sioners for  the  erection  of  parishes  are  not 
judicial  powers,  subject  to  the  revision  of  the 
Superior  Court  by  means  of  certiorari.  Lecours 
exp.,  3  L.  C.  R.  123,  8.  C.  1853. 

.353.  On  a  writ  of  certiorari  taken  to  set  aside 
the  decision  of  the  commissioners  appointed  for 
the  civil  erection  of  parishes  on  the  ground  that 
the^,  the  commissioners,  had  exceeded  their 
jurisdiction  by  appointing  or  delegating  to  one 
of  their  number  tne  powers  confided  to  them,  in 
hearing  and  deciding  on  the  merits  of  a  peti- 
tion presented  to  them  in  their  capacity  as 
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such  commieeioners— fieW,  that  they  had  not 
the  power  so  to  delegate  their  authority,  and 
their  haying  done  so  was  an  excess  of  jurisdic- 
tion which  rendered  void  all  the  proceeding 
taken  thereunder.  Eobert  et  al  exp.  &  Viqer 
et  al  &  Allardet  al.,  4  L.  C.J.  316,^.  C.I808; 
t^.  b.  L.  C.  cap.  18,  sec.  12. 

354.  And  in  another  case— 5«W,  that  there 
was  no  appeal  from  the  decision  of  commissioners 
appointed  for  the  erection  of  parishes  except  by 
certiorari,  and  that  only  for  want  of  jurisdiction. 
JSoucher  ei  al  exp.  &  DessaulUs  et  al.  &  Lan- 

iJ55.  Action  in  the  nature  of  quo  warranto  was 
brought  against  five  defendants,  alleging  that 
they  usurped  authority  as  commissioners  tor  the 
erection  <nviU  of  parishes  in  the  diocese  of  Mon- 
treal, and  praying  that  they  be  ordered  to  show 
^'^^^^  auwioritv  lor  so  doing.  Defendants  an- 
swered that  they  were  acting  under  a  commis- 
sion Irom  the  Lieut.-Governor  of  Quebec,  and  also 

11  .  9'^'  ^'  ^'  ^*P-  18-  ^Petitioners  replied 
tnat  at  the  time  of  the  defendants'  commission 
others  had  been  appointed,  and  by  law  no  more 
than  five  could  act.  It  appeared,  however,  from 
the  tenns  of  the  commission  to  defendant  that 
the  others  were  incompetent  to  Act— Held,  that 
the  defendants  were  not  interested  in  the  erection 
ot  the  parish,  and  had  a  right  to  do  as  they  had 
done.  Petition  dismissed.  Prudhomme  et  al. 
V.  Pamchavd,  2  R.  C.  481,  S.  C.  1872. 

IV.  For  Erection  of  Public  Bltildings. 

356  A  contractor  for  a  public  building  can 
maintain  an  action  against  the  commissioners 
with  whom  he  contracts  to  erect  it,  if  they  have 
received  from  Government  the  money  which  is 

L^    m  iftiT**^  ^'  ^^^f^^^  ^^  ^^'>  2  Rev.  de 

V.  For  taking  Evidence. 

357.  The  defendant  presented  petitions  to  the 
liouse  of  Assembly  against  the  election  and  re- 
turn of  one  o<  Its  members,  which  were  referred 
to  the  usual  select  committee.    The  defendant 
subsequently  applied  for  a  commission  to  exam- 
ine witn&sses,  and  the  committee  under  the  sta- 
tute appointed  the  plaintiff,  who  was  a  circuit 
jud^e  for  Lower  Canada,  a  commissioner.     The 
plaintiff  performed  the  duties  of  such  commis- 
fiioner,  but  before  the  committee  had  made  their 
iinal  report  the  house  was  dissolved  bv  proclama- 
tion of  the  Governor-General,  and  the  committee 
were  thereby  precluded  from  ever  making  a  final 
Import.     The  statute  enacts   that    immediately 
after  the  committee  shall  have  made  its  final  re- 
port to  the  House  on  the  merits  of  the  petition 
the  commissioner  shall  be  entitled  to  demand 
and  receive  from  the  parties,  on  whose  applica- 
tion such    commissioner  was    appointed,    fifty 
ehiJJmgs  for  every  day  on  which  such  commis- 
sioner shall  have  been  engaged  on  such  commis- 
sion, and  his  travelling  expenses.     The  plaintiff 
having  brought  action  for  the  recovery  of  such 
allowance— //(?Z(/,  that  under  the  circumstances 
he  had  no  right  of  action  either  under  the  statute 

L.  C.R.  253,  S.  C.  1855.' 

358.  Where  a  commissioner  had  been  appointed 
to  take  evidence  in  an  election  case,  and  having 


transferred  his  claim  for  fees,  etc.,  for  such  eer. 
vices  the  transfei-ee  brought  action  against  the 
p&rties— Held,  that  such  transfer  was  legal,  and 
that  the  parties  were  jointly  and  severally  liable 
for  the  amount.  McCord  v.  BeUinqham  etal 
2  L.  C.  J.  42,  S.  C.  1857. 

VII.  Liability  of. 

359.  For  Moneys. — In  an  action  brought 
against  a  seigniorial  commissioner  for  the  amount 
of  a  half  yearns  approximate  revenue  as  indem- 
nity for  the  suppression  of  lods  et  vmtes—Hdd, 
that  money  paicf  into  bank  by  the  Receiver-Gen- 
eral to  the  credit  of  the  seigniorial  commissioner-s, 
and  upon  which  they  can  draw  their  che^^ue^ 
payable  to  the  order  of  the  lawful  recipient,  and 
for  a  particular  purpose,  is  not  money  in  their 
hands.  Ramsay  v.  Judah  et  al.,  2  L.  C.  J.  251, 
S.  C.  1858. 

IX.  Of  Crown  Lands,  see  Crown^  Laxds. 

360.  The  commissioner  of  crown  lands  him- 
self only  has  authority  and  jurisdiction  to  annul 
a  location  ticket,  and  such  power  does  not  rej<i.ie 
in  the  deputy  commissioner,  nor  can  be  exerci;^ 
at  aU  except  after  due  notice  to  the  occupant .' 
Dion  V.  Lavigne,  4  R.  L.  390,  Q.  B.  1872. 

XI.  Of  Schools. 

361.  Election  oj. — On  the  trial  of  a  writ  of  ^0 
warranto — Held,  confirming  the  decision  of  the 
court  below,  that  an  election  of  school  comniij^ 
sioners  is  void,  it  appearing  that  some  of  the  vote& 
given  were  not  recorded  in  a  poll  book,  but  wrn- 
ten  in  pencil  on  a  loose  sheet  of  paper  without 
mention  of  the  christian  name  and  legal  addition 
of  the  electors.  FacaMd&  Gagn6,  17  L.  C.  R, 
357,  Q.  B.  1867. 

'  362.  Liability  of. — Action  for  a  penalty  was 
brought  against  a  school  commissioner  for  Kavinj: 
by  means  of  a  false  certificate,  obtained  a  sum  o? 
money  from  the  moneys  granted  by  Government 
for  the  support  of  schools,  contrary  to  the  statute, 
etc. — Held,  that  if  no  date  for  making  the  com- 
plaint or  laying  the  information  was  speciailv 
fixed  by  the  statute  relating  thereto,  that  such 
complaint  or  information  must  be  laid  within 
three  months  from  the  day  on  which  the  iiiaiieT 
complained  of  occurred.  Pacaud  v.  Moy,  15 
L.  Cf.  R.  205,  C.  C.  1865. 

363.  In  an  action  by  a  schoolmaster  for  ar. 
amount  equal  to  six  months'  salary  after  having 
been  di-smissed  by  resolution  of  the  coinnii-^ 
sioners — Held,  that  the  power  granted  to  ihf 
school  commissioners  to  remove  masters  for  in- 
capacity or  misconduct  does  not  relieve  thoin 
from  liability  to  damage,  if  such  removal  i^ 
ordered  without  sufi^icient  cause.  Brown  v.  T^tf 
School  Commissioners  ofLaprairie,  1  L.  C.  J. 
40,  S.  C.  1856  ;  C.  S.  L.  C.  cap.  15,  sec.  65  &  Q. 
35  Vic.  cap.  12,  sec.  7. 

364.  On  the  hearing  of  a  certiorari — 27eW. 
that  where  school  commissioners  have  entra^tni 
a  schoolmaster  without  a  diploma  they  are  iit.>i 
liable  to  punishment  therefor  under  C.  S.  L.  C 
cap.  15,  sec.  126.  Audetie  et  al.  v.  Duhameh  I 
R.  L.  52,  S.  C.  1868. 

*  Overraled  by  Q.  86  Tic.  cap.  S,  sees.  1  k  9.*-C:i>. 
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^.  And  hddf  also,  that  where  such  commis- 
ffioners  have  as  a  body  regularly  passed  a  resolu- 
tion, th^  could  not  be  held  personally  responsible 
therefor,  even  when  such  resolution  was  in  con- 
traveDtion  of  a  statute  which  established  punish- 
liient  by  fine  for  such  contravention.    lb. 

366.  And  held,  further,  that,  in  order  to  sus- 
tain a  complaint  under  sec.  125  of  such  statute, 
't  w  oecessary  to  allege  that  the  persons  cora- 
plftined  of  have  contravened  the  statute  volun- 
larilf.    lb. 

■ 

367.  Powers  of, — Action  was  brought  by  the 
plaintiff  against  their  ex-secretary-treasurer  to 
3(xx)unt  for  moneys  had  and  received  during  his 
term  of  office,  ana  the  defendant  pleaded  that  he 
\\^\  already  accounted  and  received  his  discharge 
—Hdd,  tnat  a  new  account  could  iiot  be  de- 
m&Dded  without  allegations  of  fraud  in  the  first 
f»ne.  The  School  Commissioners  of  the  Munici- 
paUiy  of  Si.  Michel  de  Vaudreuil  v.  BctsUan,  4 
L.  C.  J.  123,  S.  C.  1859 ;  C.  S.  L.  C.  cap.  15, 
j^rtk.  61. 

3*>8.  Action  was  brought  against  certain  school 
■  umniissioners  on  an  ooligation  given  by  them 
f.r  the  balance  of  the  costs  of  the  erection  of  a 
^hool  house  as  claimed  by  the  contractors,  and 
li  was  pn)yed  that  such  balance  was  in  excess  of 
•hf*  amount  they  were  authorized  to  spend — 
Hdd,  confirming  the  decision  of  the  court  below, 
that  they  could  not  lie  compelled  to  pay.  Adams 
£  The  School  Commissioners  for  the  Municipal' 
I'y  of  Bamston,  4  L.  C.  J.  363  &  11  L.  C.  R.  46, 
y.  R  1860 ;  360  C.  C. 

369.  In  an  action  of  damages  by  a  school  mas- 
ter for  unjust  removal  from  office,  and  for  having 
ifvibly  turned  him  out  of  his  house  where  he 
vas  holding  such  school — Held,  that,  notwith- 
-Tanding  the  provisions  of  9  Vic.  cap.  27,  sec. 
I'i,  the  courts  would  inquire  into  the  sufficiency 
'•:  the  cau.<«e  of  removal  of  a  school  master 
^Xipuinted  by  school  commissioners,  and  such 
Mnuval  by  the  commissioners  is  not  conclu- 
-;ve  before'the  courts.  Gaudry  v.  Marcotte,  11 
LC.R.  486,S.  C.  1861. 

370.  In  an  action  a^iast  three  school  com- 
I  ii?*»ionere  of  the  parisli  of  St.  Roch  de  Riche- 
.  rti.  ander  €.  S.  L.  C.  cap.  16,  sec.  110,  ss.  10 
—ffeW,  that  such  section  did  not  constitute  an 
£bi-»late  prohibition  to  the  school  commissioners 
r  •  ensage  a  school  master  without  a  diploma, 
a'i»i  that  their  having  done  so  did  not  make  them 
!*i»]e  lo  punishment  under  the  126th  section 
•'t'ltuch  statute.  Audeite  ei  al.  &  Duhamel,  1 
IL  L.  52,  S.  C.  1868. 

371.  Rights  ofSecreiary. — The  secretary-trea- 
-in.T  cannot  recover  from  the  school  commia- 
•^•■vr*  out  of  the  school  fund  any  salary  or  pay- 
'i^nf  ior  extra  services  by  him  rendered  to  such 
<•  !ii mlv^iiioD era.  Pelleiier  v.  The  Commissioners 
*  ^ Schools  for  the  Munidpaliiy  of  Sie.  Philo- 
».f«,4  L.  G.  R.  394,  S.  C.  1854. 

;^72.  Service  of. — In  an  action  against  the 
r-jUijcl  commissioners  of  a  municipality— iTcZc?, 
xvAl  th«  gerTice  of  the  writ  of  summons  made 
At  tlue  domicile  of  the  secretary-treasurer  was 
'ulL  Tie  School  Commissioners  for  the  Muni- 
^j^^ify  of  the  Parish  of  St,  Pierre  de  Sorel  v. 
J  ♦?  .'>eAoaZ  CommissioTiers'for  the  Municipality 
'■'fike  Tovn  of  WiUiam  Henry,  3  L.  C.  J.  189, 
S  C.  1S57  ;  6l  C  C.  P. 


XII.  Op  the  Peace. 

373.  The  words  "  commissioner  6f  the  peace  " 
and  "justice  of  peace"  are  synonomous.  Fah 
conhridge  v.  Tourangeau,  1  Rev.  de  Leg.  188, 

XIII.  Of  the  Superior  Court. 

374:  The  letters  C,  C,  S.  do  not  legally 
express  the  capacity  of  a  commissioner  to 
receive  affidavits,  if  nothing  more  be  found  in 
the  document  to  attest  the  quality.  Leclerc 
V.  BlancJuird,  12  L.  C.  J.  236,  C.  C.  1868:  .30 
C.  C.P. 

375.  A  commissioner  must  mention  also  the 
district  for  which  he  is  appointed.    lb. 


COMMISSIONERS  COURT. 

I.  Jurisdiction  of,  376-379. 

II.  Power  of,  380,381. 

III.  Power  of  Clerk  of,  382. 

■ 

I.  Jurisdiction  of. 

376.  The  Commissioners  Court  has  jurisdic- 
tion for  the  recovery  of  the  balance  of  a  sum 
exceeding  $25,  provided  such  balance  does  not 
exceed  that  sum.  Bourbeau  exp.,  13  L.  C.  R. 
65,S.  C.  1862;  1188C.  C.  P. 

377.  The  jurisdiction  of  the  Commissioners 
Court  for  the  summary  trial  of  small  causes 
extends  to  actions  bv  creditors  against  the  heirs 
of  the  deceased.  Charhonneau  exp.,  7  L.  C.  J. 
122,  S.C.  1863;  1188  C.  C.P. 

378.  The  Commissioners  Court  has  no  juris- 
diction in  an  action  for  tithes.  Boy  v. 
Bergeron,  2  R.  L.  632,  C.  C.  1867  ;  1188  C.  C.  P. 

379.  In  an  action  before  the  Commissioners 
Court  thf  jurisdiction  must  appear  on  the  face 
of  the  proceedings,  and  a  defendant  who  has 
been  condemned  may  df»m and  that  the  judgment 
be  set  aside  on  the  ground  that  neither  the 
service  nor  the  judgment  show  the  jurisdiction 
of  the  court  m  the  matter.  Macfarlane  & 
BourgauU,  16  L.  C.  J.  221,  S.  C.  i872j  1195 
C.  C.  P. 

II.  Powers  of. 

380.  Commissioners  for  the  recovery  of  small 
debts  cannot  take  cognizance  of  an  action  of 
damages  ex  delictu,  Legendre  v.  Lemay,  2  Rev. 
de  Leg.  337,  K.  B.  1820 ;  1188  &  1189  C.  C.  P. 

381.  On  an  application  for  a  writ  of  certiorari 
from  a  judgment  rendered  by  the  Commissioners 
Court — Held,  that  when  a  cause  has  been  heard 
and  taken  en  d^lib&r6  by  two  commissioners,  it 
is  incompetent  for  one  of  them  to  render  judg- 
ment alone.  Brodeur  exp.,  2  L.  C.  J.  97,  S.  C. 
1857;  1183C.  C.  P. 

III.  Power  of  Clerk  of. 

382.  Clerks  of  Commissioners  Courts  have  no 
authority  under  14  &15  Vic.  cap.  18,  to  receive 
the  nece.ssary  affidavit  and  issue  alwrit  of  at- 
tachment before  judgment.  Carpenter  exp.,  4 
L.C.R.  319,  S.C.  1854. 
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COMMITMENT. 


COMMITMENT. 
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COMMISSIONER'S  WAERANT. 

I.  Of  Imprisonmkxt,  stt  IMPRISONMENT. 


COMMISSION  MERCHANTS. 

I.  Liability  of,  mc  BAILMENTS. 


COMMISSION      ROGATOIRE— iSee 
PROCEDURE. 


COMMITMENT— iS«6  IMPRISON- 
MENT. 

I.  Bt  Commissioner,  383. 

II.  By  Houses  of  Parliament,  384. 
Ill    Illegal,  385. 

IV.  Of  Seamen,  386. 

V.  Under  Extradition  Treaty,  387. 

VI.  Under  License  Aot,  388,  389. 

VII.  Under  Municipal  By-Law,  390. 
Vin.  Warrant  of,  391. 

I.  By  Commissioner. 

383.  Where  a  defendant  was  committed  by  a 
commissioner  for  taking  affidavits  to  be  used 
in  the  Superior  Court,  under  a  warrant  which 
empowered  the  gaoler  "  to  detain  him  for  forty- 
eight  hours  ana  no  longer,  unless  before  the 
expiration  of  that  time  a  writ  of  capias  be  duly 
served  upon  him,''  and  no  writ  of  capias  was 
served  within  forty-eight  hours,  and  the  defen- 
dant was  detainea  for  two  days,  when  a  writ  of 
capias  was  served— ^<s2c2,  that  the  detention  of 
the  defendant  after  the  expiration  of  the  forty- 
eight  hours  was  illegal,  and  that  the  arrest  maae 
under  the  writ  of  capias  while  the  defendant 
was  so  illegally  detained  was  void,  and  the 
defendant  was  discharged  from  custody  on  his 
petition  to  that  effect.  Hingston  v.  McKenty, 
12  L.  C.  J.  26  A  4  C.  L.  J.  42,  S.  C.  1867 ;  813 
C.  C.  P. 

n.  By  Houses  of  Parliament. 

384.  The  petitioner  was  committted  to  gaol 
by  the  House  of  Assembly,  on  the  warrant  of  the 
speaker  of  the  House,  for  the  space  of  ten  days 
for  breach  of  the  privileges  of  the  House  m 
that  as  deputy  returning  officer  he  had  connived 
at  and  been  guilty  of  gross  fraud  in  and  concern- 
ing the  election  books  of  the  district  for  which 
he  was  such  deputy  returning  officer — Held,  on 
a  petition  for  a  writ  of  Tiabeas  corpus,  that  such 
malversation  of  office  was  a  breach  of  the  pri- 
vileges of  the  House,  and  that  the  House  had 
in  such  cases  the  power  of  determining  judi- 
cially all  matters  touching  the  election  of  its 
members,  including  the  performance  of  the  duty 
of  these  officers  who  are  entrusted  with  the 
conduct  of  the  election,  and  therefore  that  the 
courts  could  not  inquire  into  such  commitment 
nor  discharge  nor  bail  a  person  so  committed, 
yet  if  the  commitment  did  not  profess  to  be  for 
contempt,  but  was  evidently  arbitrary,  uniust 
and  contrary  to  every  principle  of  law,  the  court 
would  not  only  be  competent  but  bound  to 


discharge  the  prisoner.    Laiooie  exp.,  5  L.  C.  R. 
99,  S.  C.  1856. 

in.  Illegal. 

385.  An  illegal  and  malicious  commitmeDt 
subjects  the  magistrate  signing  it  to  an  actlcn 
of  damages,  especially  where  there  has  been  to 
examination  of  witnesses  before  them  in  the 
presence  of  the  accused.  Lacombe  v.  jS^/€.  JfanV 
et  ah,  11  L.  C.  J.  276  &  3  R.  L.  449,  S.  G.  R. 
1871. 

IV.  Op  Seamen,  set  MARITIME  LAW. 

386.  A  commitment  of  two  sailors  under  a 
conviction  for  refusing  to  do  their  work  is  ba«i. 
Johansen  exp.  &  Norain,  18  L.  C.  J.  164,  Q.  B. 
1874. 

V,  Under  Extradition  Treaty. 

387.  A  warrant  of  commitment  under  ihe 
extradition  treaty  which  omits  to  state  that  the 
accused  was  brought  before  the  magistrate,  or 
that  the  witnesses  against  him  were  examine.! 
in  his  presence,  is  bad  upon  the  face  of  it,  ani 
must  be  set  aside.  Brown  exp.,  2  L.  C.  L.  J .  23, 
Q.  B.  1866  ;  C.  40  Vic.  cap.  25,  sec.  13. 

YI.  Under  License  Law. 

388.  Warrants  of  commitment  must  show 
with  certainty  that  a  si>ecific  offence  has  been 
committed  for  which  imprisonment  can  \*e 
awarded  or  imposed,  and  therefore,  where  a  com- 
mitment under  the  License  Act  rested  on  a  con- 
viction for  **  selling  three  glasses  of  whiskey 
and  receiving  payment  therefor,  contrary  to  the 
disposition  of  the  statute  in  such  cases  made 
ana  provided,"  without  stating  that  the  liquor 
was  sold  by  retail — Held,  that  it  was  insuffi- 
cient, and  that  the  conviction  must  be  quaehei. 
Hdbert  exp.,  18  L.  C.  J.  166,  S.  C.  1873  &  Q.  35 
Vic.  cap.  3,  sec.  10. 

389.  And  held,  also,  that  the  comraitmerjl 
should  show  the  place  of  sale,  and  that  the 
prosecutor  had  made  option  of  imprisonment 
in  preference  to  a  warrant  of  distress.  lb.,  k 
y.  L.  A.,  sec.  188. 

VII.  Under  Municipal  Byb-Law. 

390.  Where  the  petitioner  had  been  con- 
demned  to  fine  and  imprisonment  for  keeping  i 
butcher's  stall  without  a  license--- JETe^d,  that,  a; 
the  bye-law  made  the  accused  liable  only  afte 
demand,  and  the  commitment  did  not  ehow  tha 
any  demand  had  been  made,  the  prisoner  niu> 
be  discharged.  Brovm  exp,,  5  R.  L.  163,  Q.  B 
1873. 

Vin.  Warrant  of. 

391.  On  the  return  of  a  writ  of  habeas  corpi: 
— Held,  that  a  formal  warrant  of  commitiuei 
may  be  substituted  for  an  informal  one,  an 
that  the  substitution  need  not  be  referred  to  i 
words  in  the  subsequent  warrant  since,  so  lot 
as  there  is  a  good  warrant  authorizing  tl 
detention  of  the  prisoner,  it  does  not  matter  hv 
many  bad  warrants  there  are.  R^ina 
Murray,  2  L.  C.  L.  J.  87,  Q.  B.  1866. 
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COMMON  SCHOOLS. 


COMMUNITY. 
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COMMITTEES. 

I.  Of  Municipal  Councils,  see  MUNICIPAL 
CORPORATIONS. 

n.  Op  Pabuament,  392,  393. 

392.  Inability  of. — Members  of  a  parliamen- 
arr  committee  are  liable  jointly,  but  not 
a^venillv,  to  a  printer  for  work  ordered  by  them . 
Lr,reU  V.  Campbell  et  al.y  11  L.  C.  J.  317  &  2 
L  C.  L.  J.  131,  S.  C.  1867. 

3d3.  And  in  another  case  where  several 
peigiiiors  agreed  to  take  measures  to  protect 
:h«ir  interest  in  parliament,  and  a  committee 
named  by  them  ordered  a  quantity  of  printing 
to  t>e  done,  and  action  was  brought  for  the 
recoTery  of  the  value  of  the  printing — Heldy  that 
the  members  of  the  committee  were  jointly 
K^ponsible  to  the  printer  for  the  value  of  the 

rinUog.    Papineaa  &  LovelL  14  L.  C.  J.  238, 

\  B.  1870. 


S 


COMMONS,    HOUSE   0¥—See   LE- 
GISLATUEE, 


COMMON  SCHOOLS— See 
SCHOOLS. 

I.  AsssssMENTS  POB,  394-396. 

U.  DlSSENTIHO,  397. 

m.  SCBOOL  MUNICIPALITT,  398. 

IV.  Title  of  Lakds,  399. 

y.  SrKEEBDBR  OF,  400,  401. 
I.  ASSXSSMSNTS  FOB. 

3H.  Id  an  action  by  school  commissioners 
fcr  'the  amonnt  of  assessments  imposed  on  de- 
frx^ant — Heldf  that  under  the  Lower  Canada 
Scbooi  Act,  C.  S.  L.  C.  cap.  15,  dissenters  have 
an^bt  to  limit  and  determine  the  application 
of  Uieir  school  assessments  and  rates  to  schools 
sA  uieir  own  religion,  and  that  ri^ht  does  not 
iffetid  oo  difference  of  locality  but  is  a  personal 
n^t  belonging  to  dissenters  in  omni  locoy  it 
^kg  the  intention  of  the  legislature  in  passing 
Rch  Scbooi  Act  to  protect  and  guarantee  every 
sl^oos  belief  against  teaching  repugnant  to  it, 
ftifit  would  be  contrary  to  that  intention  so  to 
os^tme  or  spply  the  Act  as  to  destroy  that 
fTfMcuon  and  guarantee.  The  School  Com- 
msn<mert  of  Si.  Bernard  de  Lacolle  v.  Bowman, 
ULC.R.204,S.  C.1865;&Q.32Vic.cap.l6. 
^.  And  heldy  also,  that  the  legal  meanmg  of 
ttrfword  "  inhabitant"  in  the  66th  section  of 
flui  Act  does  not  exclude  persons  residing  out 
ti  t&e  limiie  of  the  municipality  but,  on  the 
Joatrvy,  inelndes  all  persons  liable  to  school 
iMpmrcents,  without  regard  to  their  place  of 
«s««jce.    Ib- 

£^.  And  held,  also,  that  inasmuch  as  there 
^•i  proof  of  record  that  defendant  belonged  to 
lie  TiSKDtxng  minority,  and  was  a  proprietor  of 
Wl  within  the  municipality,  although  not  a 
n»irat  thereio,  and  that  he  had  notified  his 


dissent  to  the  plaintiffs,  and  claimed  his  right 
to  pay  to  the  dissenting  trustees,  the  action  oi 
the  plaintiffs  must  be  dismissed,    lb. 

II.  Dissenting. 

397.  There  cannot  be  in  the  same  muni- 
cipality but  one  dissenting  school  under  the 
control  of  the  school  commissioners,  and  the 
statute  cannot  be  so  interpreted  as  to  give  U> 
every  religious  denomination  a  school  of  their 
own  in  such  municipality.  Gushing  v.  The 
School  Commissioners  of  the  Municipality  of 
Actonvale,  18  L.  C.  J.  21,S.  C.  1873 ;  C.  S.L.  C 
cap.  15,  sec.  65,  &  Q.  32   Vic.  cap.  16,  sec.  15» 

III.  School  Municipality. 

398.  A  payer  of  school  rates  in  a  school 
municipality  in  Lower  Canada,  though  not 
resident  there,  is  an  inhabitant  of  such  muni- 
cipality within  the  meaning  of  C.  8.  L.  C.  cap. 
16,  sec.  55.  The  School  Vommissioners  of  St. 
Bernard  de  Lacolle  &  Bowman,  10  L.  C.  J.  103> 
S.  C.  1866,  Q.  32  Vic.  cap.  16,  sec.  11. 

IV.  Surrender  of  Lands  to. 

399.  The  Royal  Institution  for  the  Advance- 
ment of  Learning  made  a  surrender  of  certain 
property  within  the  territorial  limits  of  the 
parish  of  Sorel  to  the  school  municipality  of  the 
town  of  William  Henry,  and  action  was  brought 
to  have  the  deed  set  aside— £r«2(2,  that,  under  ^ 
Vic.  cap.  27,  the  various  school  municipalities 
had  a  right  to  obtain  a  surrender  from  the 
Royal  Institution  of  the  land  held  by  the  institu- 
tion in  trust  for  school  purposes  within  their 
respective  municipalities,  but  that  the  sur- 
render ought  to  have  been  made  to  the  school 
municipality  within  whose  limits  the  lot  was 
situatea.  The  School  Commissioners  ojf  SU 
Pierre  de  Sorel  v.  The  School  Commissioners 
of  William  Henry  et  cd.,  11  L.  C.  R.  68,  S.  C» 
1860. 

V.  Title  of. 

400.  Although  the  statute  relating  to  com- 
mon schools  does  not  specially  confer  any 
corporate  title  upon  the  commissioners  of  dis- 
senting schools  they  are,  nevertheless,  con- 
stituted a  corporation  bv  the  statute,  with  a 
corporative  title,  namely  the  title  given  to 
the  commissioners  of  schools  generally,  "  The 
School  Commissioners  for  the  municipality  of> 
etc."  Gushing  &  The  School  Commissioners  for 
the  Municipality  of  Actonvale,  18  L.  C.  J.  21  > 
S.  C.  1873;  C.  S.  L.  C.  cap.  15,  sec.  53. 

401.  Common   school    commissioners    have 
a  corporative  name  or  title  as  a  corporation, 
which  they  are  bound  to  use  in  all  legal  pro- 
ceedings. Gaanony.  The  School  Commissioners 
for  the  Parish  of  St.  Janvier,  5  R.  L.  474,  C.  C. 

1873;  C.  S.  L.  C.  cap.  15,  sec.  53. 


COMMUNITY— See     MAEEIAGE 
CONTRACTS. 


247  COMPANIES,  JOINT  STOCK. 
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COMMUTATION. 

I.  By  Whom  Due,  402. 

402.  Where  commutation  becomes  due,  al- 
though not  exigible  under  C.  S.  L.*  C.  cap.  41, 
having  reference  to  the  Seminary  of  St.  Sulpice 
of  Montreal,  the  jperson  who  owned  the  property 
during  that  period  is  liable  to  indemnify  the 
person  to  whom  he  sold  the  property  against 
such  commutation,  the  payment  whereof  be- 
comes exigible  by  reason  of  such  sale.  Devlin 
V.  Morgan,  20  L.  C.  J.  132,  S.  C.  R.  1875. 


€OMPANIES,  JOINT  STOCK— See 
BANKS,  CORPOEATIONS,  EAIL- 
WAYS,  &c. 


T.  Action  Against,  403. 

II.  Power  of  Directors,  404. 

III.  Power  op  Secretary,  405-407. 

IV.  Registration  of,  408. 

V.  Right  to  Examine  Books,  409. 

VI.  Service  op,  410. 

VII.  Shareholders. 
Action  against,  411,  412. 
Larceny  oy,  413. 
liighin  of,  414,  415. 

VIII.  Subscriptions  Obtained  by  Fraud, 
416. 

IX.  When  Insolvent,  417. 

I.  Action  Against. 

403.  The  defendants  were  sued  as  contractors 
and  manufacturers,  carrying  on  business  with 
divers  persons  unknown  to  the  plaintiffs,  in  co- 
partnership, under  the  style  and  firm  of  the 
Montreal  Railroad  Car  Co.,  and  the  defendant 
proceeded  engarantie,  alleging  that  they  were  a 
joint  stock  company  and  entitled  to  call  in  their 
CO- corporators  to  indemnify  them  against  their 
proportional  share  of  loss — Held,  that  although 
one  debtor  had  a  right  to  sue  his  co-debtors  in 
9olido,  en  garantie  tiiat  there  was  no  action  en 
garantie  by  one  set  of  shareholders  against 
another.  Howard  et  al.  v.  Childs  etal.  &  Vhilds 
etal.  v.  Chapman  et  al.,  1  L.C.J.  160,  S.C.  1857. 

II.  Power  of  Directors. 

404.  The  directors  of  a  joint  stock  company 
Slaving,  in  good  faith  and  for  a  sufficient  con- 
sideration, mortgaged  the  property  of  the  com- 
pany in  favor  of  themselves — Held,  that,  al- 
though the  mortgage  could  not  of  itself  bind 
the  company,  yet  it  was  not  absolutely  null  but 
only  relatively  null.  Pratt  v.  La  Manufacture  d^ 
Laine  d'Yamachiche  &  Desilets  et  al.  v.  Pratt, 
2  Q.  L.  R.  65,  S.  C.  R.  1876. 

III.  Power  of  Secretary. 

405.  In  an  action  on  a  bill  of  exchange  drawn 
by  the  secretary  of  a  society,  in  his  capacity  as 
«uch,  and  endorsed  to  the  plaintiff — Held,  not  to 
be  within  the  power  of  the  officers  to  bind  the 
eociety  to  transactions  beyond  the  purposes  of 


its  creation,  without  special  authorization  from 
the  board  of  directors,  which  in  this  instance 
had  not  been  given.  Browning  v.  Tht  British 
American  Friendly  Society,  3  L.  C.  J.  306,  S.  C. 
1859;  360  C.  C. 

406.  And  where  the  secretary  of  an  insur- 
ance company  had  endorsed  certain  notes  over 
to  the  plaintiff,  which  had  been  given  to  thenj 
for  premiums  of  insurance — Held,  that,  by  the 
law  of  this  Province,  commercial  corporation -I 
were  considered  as  natural  persons  in  their  or- 
dinary transactions,  and  tnat  the  old  law  <•! 
England,  which  held  that  a  corporation  coiilJ 
only  contract  in  writing  under  its  common  real, 
is  now  repealed,  and  the  publicly-recogniztfi 
officers  of  such  a  corporation  must,  from  thej 
nature  of  things,  be  entrusted  with  such  powers 
as  will  enable  them  to  carry  out  the  ordinarr 
affairs  of  the  institution.  Jrood  et  al.  v.  Shufc, 
3  L.  C.  J.  173,  S.  C.  1858  ;  360  C.  C. 

407.  But  where,  in  a  personal  action  against 
the  secretary  of  the  >lontreal  &  Champlain 
Railway  Company,  in  which  an  attachmer)t  in 
garnishment  was  issued  against  the  Company, 
and  a  contestation  arose  on  the  admission  ul 
the  Company  that,  at  the  time  of  the  service  oi 
the  writ,  there  was  an  amount  of  X36  6s  9i. 
due  to  the  defendant,  the  secretary,  by  the 
Company,  but  that,  since  that  time,  they  had 
paid  two  drafts  amounting  to  £28  158.  which 
the  defendant  some  time  previously  had  ver- 
bally agreed  to  pay  to  the  payee  thereof— 77<f/'i, 
that  the  secretary  of  the  Company  had  no 
power  to  bind  the  Company  by  such  verhal 
agreements,  and  consequently  that  the  Companr 
were  not  justified  in  paying  the  amounts  men- 
tioned. Pyan  et  al.  v.  The  Montreal  S:  Cham- 
plain  Railway  Company,  Ai  L.  C.  J.  38,  Q.  B 
1860;  360  C.C. 

IV.  Registration  of. 

408.  Where  action  qui  tarn  was  taken  against 
the  defendant  as  one  of  the  shareholders  of  the 
Three  Rivers  Navigation  Company,  for  having 
registered  the  declaration  of  the  Company  ai 
Montreal,  in  accordance  with  the  provision:'  <i^ 
12  Vic.  cap.  45,  and  the  defendant  pleaded  by 
declinatory  exception  that  the  Company's  hii>i- 
ness  was  not  transacted  there,  and  con sequenil^ 
that  no  right  of  action  arose  there — Held,  con- 
firming decision  of  the  Court  below,  that  the 
Company  was  only  bound  to  register  under  tht^ 
said  act  at  the  place  where  their  head  ofiic?- 
was  situated.  SitUcalv.  Clienevert,  4  L.C.J 
239,  C.  C.  1860;  &6L.  C.  J.  46,  &12  L.  C.  K 
145,  Q.  B.  1862  i  1834  C.  C. 

V.  Right  to  Examine  Boors. 

409.  A  person  proving  himself  to  have  an 
interest  in  the  afiairs  of  a  joint  stock  company  \^ 
entitled  to  a  mandamus  to  compel  the  direcU'n- 
to  allow  him  to  have  communication  of  li'*^' 
books.  Hihhard  v.  Barsalou,  I  L.  C.  L.  ;T.  '^, 
S.  C.  1865;  Q.  31  Vic.  cap.  24,  sec.  26,  k  cap 
25,  sec.  35,  &  C.  40.  Vic.  cap.  43,  sec  37. 

VI.  Service  of. 

410.  Service  of  a  process  against  the  Gran-i 
Trunk  Railway  Company,  made  at  one  of  it: 
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[futioDS  was  held  to  be  insufficient^  and  that 
lluch  service  should  have  been  made  at  their 
[incdpal  place  of  business.  Legendre  v.  The 
[lirmTnink  Railway  Compatiy  of  Canada,  6 
\l  C.  R.  105,  C.  C.  1856  ;  61  C.  C.  P. 

VII.  Shareholders. 

411.  AcHon  against. — A  shareholder  in  a 
lartered  joint  stock  company,  may,  to  an 
tii'n  brought  against  him  by  such  com- 
uy,  plead  a  non-compliance  with  its  act 
iccorporation  and  that,  by  reason  of  such 
t-compJiance,  the  company  is  not  legally  in 
i>tence.  The  Quebec  i  Jtichmond  Railway 
wpany  r.  Dawson,  1  L.  C.  K.  366,  S.  C. 
51 :  Q.  31  Vic.  cap,  24,  sec.  19,  &  C.  40  Vic 
p.  43,  sec.  56. 

412.  Action  was  brought  against  a  share- 
Uer  in  a  joint  stock  company  for  the 
ount  of  his  unpaid  shares  —  Held,  on 
:<f  that  the  officers  and  executors  of  the 
iifianv  had  resigned,  and  had  not  been 
.iaceJ,  that  the  court  would  order  the  com- 
ny  to  proceed  to  the  election  of  new  officers, 
■.('a curator,  according  to  371  C.  C,  and  pro- 
le  acie  thereof,  before  proceeding  with  the 

in  question.    La  Compagnie  d'mstrumeJits 

'coles  V.  Hubert,  2  Q.  L.  K.  182,  C.  C.  1876 ; 

31  Vic.  cap.  25,  sec.  20. 

13.  Larceny  by. —  A  shareholder  in  an  un- 

'.•r^iorated  joint  stock  company,  and  acting  as 

asenl,  gave  a  promissory  note  to-B,  anotner* 

reholder  in  the  company,  for  $250,  to  meet 

Mte^teti  draft  on  the  company  for  $200  due 

ii>«urance,  and  A  afterwards   stated,  at  a 

ting  of  the  committee  of  management  of 

c«impany,  that  he  gave  the  note  for  $250 

an«e  B  told  him    that   a  broker  had  dis- 

nted  the  note  for  $50,  and  he  could  not  get 

:>counted  for  less,  and  B  himself  stated  at 

meeting  that  he  had  been  obliged  to  pay 

broker  the  $50  for  discounting  the  note, 

that  the  broker  had  entrusted  him  with  the 

Wction  of  it,  upon   which  representation  a 

|ae  was  given  to  A,  by  whicn  he  obtained 

the  trea.««urer  of  the  company  money  to 

the  note,  and  it  was  afterwards  discovered 

the  broker  had  never  discounted  the  note 

II,  and  B  himself  admitted  that  it  was  he, 

oc't  the  broker,  who  had  discounted  it,  and 

t  he  had  charged  $50  for  doing  so.     Both  A 

B  on  this  were  indicted   for    "  obtaining 

<-v  under  false  pretences,  the  property  of 

id  others,  with  intent  to  defraud  " — Mela,  on 

•n  to  set  aside  the  conviction,  that  a  share- 

er  in  such  company  cannot  commit  lar- 

T  trom  the  company,  nor  "be  guilty  of  ob- 

Iting  iis  money   under  false  pretence,  inas- 

h  a'l,  being  a  shareholder,  he  is  joint  owner 

thr  funds  and  property  of  the  company,  and 

'  coD'.iction  was  Uierefore  bad.    Regina  v. 

Lo^is  dal,,  10  L.  C.  R.  34,  Q.  B. ;  G.  32  &  33 

eap^21,  sec.  93. 

aighu  of, —  A  shareholder  in  a  joint 
k  company  can  bring  an  action  to  account 
^t  the  corporation,  and  thereby  contest 
validity  of  a  bye-law  made  by  a  board  of  its 
ctow.  Kofs  T.  The  Quebec  Fire  Assurance 
p«w,  S.  R.  425,  K.  B.  1830. 
1415.  where  the  plaintiff  caused  a  writ  of 
kuiQs  to  issue    to  compel  the  company, 
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defendants,  to  allow  him,  as  a  shareholder,  to 
inspect  the  register  of  letters  sent  and  received 
by  the  company — Eeld,  that  a  shareholder  had 
no  right  to  insist  upon  an  inspection  of  the- 
register  of  letters,  when  orders  to  the  contrary- 
have  been  given  by  the  directors.  Murphy  v. 
La  Compagnie  des  Retnorqueurs  du  Si  iJimrent, 
16  L.  C.  K.  300,  C.  C.  1866;  Q.  31  Vic.  cap. 
24,  sec.  26,  &  C.  40  Vic.  cap.  43,  sec.  37. 

Vin.  Subscriptions  Obtained  by  Frafd. 

416.  Subscriptions  of  stock  obtained  by  sur- 
prise, fraud  and  false  statements  of  the  affairs 
of  the  company  made  by  its  officers  and  direc- 
tors are  null,  and  produce  no  obligation,  and 
the  shareholders  thus*  deceived  may  even  re- 
cover what  they  have  paid  on  their  shares.. 
The  Glen  Brick  Company  v.  Shackell,  &  Shack- 
ell  v.  The  Glen  Brick  Company,  &,  Welsh  v. 
The  Glen  BHck  Company,  1  R.  C.  121,  S.  C- 
1870  ;  991  &  1000  C.  C. 

IX.  When  Insolvent u 

417.  A  joint  stock  company  having  ceased 
to  do  business,  its  directors  having  resigned,, 
and  its  place  of  business  having  been  burnt 
down,  the  shareholders,  at  a  duly  convened 
general  meeting,  named  the  secretary-trea- 
surer assignee,  assisted  by  a  council  of  advisers, 
composed  of  three  of  the  late  directors,  with 
full  power  to  wind  up  the  affairs  of  the  com- 
pany— Held,  that  such  an  appointment  could  not 
receive  the  sanction  of  the  court,  and  an  ac- 
tion brought  by  such  assignee  in  the  name  of 
the  company  in  liquidation  would  be  dismissed. 
The  Quebec  Agricultural  Implements  Compamj 
v.  Hubert,  1  L.  C.  R.  3G3,  C.  C.  1874 ;  371  C.  CL 
&  C.  40  Vic.  cap.  43,  sec.  75. 
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COMrENSATION. 

I.  By  Unliquidated  Dahaoes,  418. 

II.  Of  Alimentary  Allowance,  419. 
in.  Of  Amount  Paid  in  Error,  420. 

IV.  Of  Bank  Claim,  421. 

V.  Of  Debt  Due  by  Corporation,  422,  423. 

VI.  Of  Debt  Due  Partnership,  424. 

VII.  Of  Pilot's  Claim,  425. 

VIII.  Op  the  Reprises  op  the  Wife,  426. 

IX.  Plea  of,  427-430. 

X.  When  Arises,  481-454. 

I.  By  Unliquidated  Damages. 

418.  Unliquidated  damages  due  by  the  plain- 
tiff to  a  partnership  of  which  defendant  ie  a 
member  cannot  be  set  up  in  compensation  of 
money  due  on  a  promissory  note,  and  especially 
where  it  is  not  alleged  how  much  of  the  carnages 
has  been  sustain^  by  himself  personally  and 
how  much  by  the  company.  The  Quebec  Bank 
V.  Cook,  13  L.  C.  J.  263,  S.  C.  1869;  1188  C.  C, 
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II.  Of  Alimentary  Allowance. 

419.  Debts  due  to  the  testator's  estate  by 
an  alimentary  beneficiary  cannot  be  set  up  in 
compensation  of  the  alimentary  allowance. 
Muiret  al,  v.  Muir,  15  L.  C.  J.  309,  Q.  B.  1871, 
4fe  18  L.  C.  J.  96,  P.  C.  1874;  1190  C.  C. 

in.  Of  Amount  Paid  in  Error. 

420.  The  right  to  couipensate  an  amount 
paid  in  error  or  without  legal  cause  arises  the 
moment  the  payment  is  made,  and  not  merely 
from  the  date  of  the  action  en  r^pitiiion  for 
such  amount.  Brunelle  et  vir.  v.  Buckley  & 
Buckley,  19  L.  C.  J.  98,  S.  C.  R.  1874 ;  1047, 
1048  &  1190  C.  C. 

IV.  Of  Bank  Claim. 

421.  In  an  action  by  the  trustees  of  a  savings 
bank  which  had  become  insolvent,  on  an  obliga- 
tion for  a  loan  by  the  bank,  the  defendant 
pleaded  compensation  by  an  amount  trans- 
ferred to  him  by  a  depositor  with  the  bank — 
Meld,  that  as  the  amount  of  deposits  could  only 
be  paid  out  of  the  deposit  fund  and  the  interest 
accrued  thereon,  and  as  the  deposit  fund  in  this 
case  was  not  sufficient  to  meet  the  deposits 
which  had  been  made,  that  the  plea  of  compen- 
sation would  not  lie.  Morris  et  al.  v.  McGinn^ 
1  L.  C.R.  110,  S.C.  1848. 

V.  Of  Debt  Due  by  Corporation. 

422.  A  shareholder  of  an  insolvent  corpora- 
tion cannot  offer  a  debt  due  to  him  by  the  cor- 
poration, whatever  may  be  the  character  of  the 
debt,  in  compensation  of  a  claim  against  him  by 
the  creditor  of  the  company.  Ryland  v.  Routh 
€talyl  L.  C.L.J.  114,8.  C.R.  1866;  C.  S.  C. 
cap.  66,  sec.  80. 

423.  And  held,  in  a  similar  case,  confirming 
the  decision  of  the  Court  of  Appeal  but  revers- 
ing that  of  the  Superior  Court,  that  compensa- 
tion does  not  take  place  pleno  jure  between  the 
debt  due  by  a  shareholder  in  the  Montreal  and 
Bytown  Railway  Company  to  a  judgment  credi- 
tor of  the  Company,  and  the  debt  due  by  the 
company  to  the  "shareholder  for  arrears  of 
salary  as  president  of  the  company,  where  the 
firstrmentioned  debt  is  for  stock  not  paid  up,  and 
where  no  calls  have  been  made  by  tne  company 
on  such  unpaid  stock.  Ryland  &  Delisle,  12 
L.  C.  J.  29,  Q.  B.  &  14  L.  C.  J.  12,  P.  C.  1869. 

VI.  Of  Debt  Due  by  Partnership. 

\  424.  The  defendant  bought  wood  from  one 
«f  the  partners  in  a  firm  in  ignorance  of  the 
existence  of  a  partnership.  The  partner  owed 
him  money,  but  the  wood  was  the  property  of 
the  partnership — Held,  confirming  decision  of 
court  below,  that  the  defendant  could  not  set 
up  the  amount  of  his  purchase  against  the  debt 
due  him  by  the  partner  from  whom  he  bought, 
although  the  latter  managed  the  affairs  of  the 
partnership.  Rolland  v.  St.  Denis  et  al.,  2 
L.  C.  L.  J.  110,  Q.  B.  1866  ;  &  art.  444  infra. 


VII.  Of  Pilot's  Claim. 


425.  Damage  occasioned  to  the  ship  by  th 
misconduct  of  the  pilot  may  be  set  up  a^ins 
his  claim  for  pilotage,  and  in  such  action  th* 
master  may  be  admitted  as  a  witness.  Th 
Sophia  in  re.,  S.  V.  A.  C.  96,  V.  A.  C.  1836. 

Vin.  Op  the  Reprises  of  the  Wife. 

426.  At  the  execution  of  a  judgment  of  sepa 
ration  de  biens  the  reprises  of  the  wife  may  U 
compensated  bv  the  amount  due  to  the  hueUni 
for  debts  which  he  has  paid  on  account  of  hti 
wife.  Leduc  v.  Foster,  7  L.  C.  J.  275,  S.  C.  1863 
1188  &  1312  C.C. 

IX.  Plea  of. 

427.  Where  compensation  can  be  urged  it 
should  be  pleaded  by  peremptory  exceptioh. 
Bru7iet  V.  Lee,  3  Rev.  de  Leg.  197,  K.  B.  Ibi2 

428.  Where  compensation  is  pleaded  th 
amount  may  be  specially  invoked,  and  th 
conclusions  of  a  plea  to  that  effect  must  I 
special,  and  ask  that  the  compensation  \ 
declared  to  have  taken  place.  Gugy 
Duchesnay,  I  L.  C.  R.  478,  Q.  B.  1851. 

429.  A  plea  of  perpetual  exception,  by  whic 
it  is  alleged   that  tne    sum   claimed   by  th 

Slaintiff  is  set  off  by  a  sum  claimed  by  the 
efendant  for  damages  suffered  by  him  iti  con- 
sequence of  the  negfect  and  carelessness  of  the 
plaintiff  in  the  doing  of  certain  work  and  lal>or, 
and  for  the  value  of  which  he  claims  by  bis 
action,  is  a  good  plea  and  well  founded  if  proved, 
and  it  is  not  necessary  in  such  case  that  the 
damages  be  claimed  By  an  incidental  Gro-<« 
demand.  Beaulieu  v.  Lee,  6  L.  C.  R.  33,  S.  C. 
1856. 

430.  Where  the  defendant  claimed  extinc- 
tion of  the  plaintififs  demand  by  reason  of  a 
lar^e  amount  due  from  plaintiff  to  him,  but 
omitted  to  pray  that  plamtifTs  claim  should 
be  declared  compensated  by  his — Held,  on  de- 
murrer, that  the  plea  was  bad  and  must  be 
dismissed,  with  power  to  the  defendant  to  plea^i 
again.  Beaudry  v.  Vinet,  7  L.  C.  J.  44,  S,  C. 
1862. 

X .  When  Arises. 


431 .  Damages  for  the  non-performance  of  a 
special  agreement  for  the  transportation  of 
goods,  where  a  part  has  been  transported,  de- 
livered and  accepted,  cannot  be  pleaded  against 
a  quantum  meruit  for  freight  earned  for  such 
part  so  delivered  and  accepted,  the  proper 
course  being  by  a  cross-demand  or  a  separate 
action  for  damages.  Gu^  v.  Hunter,  P.  K.  36, 
K.  B.  1810  i  1188  C.  C. ;  &  art.  429  supra. 

432.  The  amount  of  a  note  not  payable  to 
order,  but  transferred  by  notarial  act  at  a  tinK" 
.when  a  much  larger  sum  was  due  and  owing 
by  the  payee  to  the  maker,  will  not  support  an 
action,  both  claims  at  the  time  of  the  trani^ler 
being  coinpensated  |?ro  ianto.  Gibsonev.  Lei^ 
1  ttev.  de  Leg.  347,  K.  B.  1814;  1188  C.  C. 

433.  A  debt  due  by  an  auctioneer  to  a  pur- 
chaser at  auction,  who  knows  that  the  seller  id 
an  agent  for  another  and  not  the  princijAl. 
cannot   be   set   up  by  way   of  compensation 
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against  the  price  of  the  goods  so  bought.     Eex 
V  Jfe/wn  A  B€langer,2Rev.  de  Leg.  76,  K.  B. 

4^.  One  judgment  may  be  set  up  against 
{i:ii>ther,  or  by  apposition  (i/in  d'annuUer,  for 
i«ii?ment|>ro  Uinto.  Frostt  v.  Usson,  3  Eev.  de 
U't.  475,  K.  B.  1821. 

4;^.  In  an  action  on  a  promissory  note — Held, 
reversing  the  judgment  of  the  court  below,  that 
the  maker  could  set  up  another  note  made  by 
th^  payee  and  bearer  more  than  five  years 
previous,  but  endorsed  to  the  maker  of  the  first 
u"te,  befure  the  time  acquired  for  prescription. 
Hnyei&Damd,  3  L.  C.  K.  112,  Q.  B. 

436.  And  held,  that  in  such  Case  compensa- 
tion takes  place  without  any  notice  of  tne  en- 
dorsement and  transfer  of  the  note  set  up  in 
coiuiiensation  being  required,  and  that  the  date 
appearing  on  sucn  endorsement  is  sufficient 
evidence  m  the  absence  of  contradictory  proof. 

4-^7.  In  an  action  upon  a  notarial  obligation 
—Held,  that  the  defendant  could  not  be  allowed 
to  set  up  unliquidated  damages  by  wav  of  com- 
|v*n nation.  Chapdelaine  v.  Mori^on,  6  L.  C.  K. 
4yhS.C.  1856;  1188  C.C. 

4i{$.  A  debt  need  not  be  absolutely  claire  et 
liquide  to  be  set  up  in  compensation  against  a 
debt  certain,  provided  it  be  easily  proved,  and 
consequently  an  account  for  goods  sold  and 
delivered  may  be  opposed  to  a  debt  due  under 
a  Dutarial  instrument.  Mall  &  Beaudet,  6 
L  C.  R.  75,  Q.  B. 

439.  An  action  by  the  party  indicated  in  a 
deeii  of  sale  as  the  person  to  whom  the  money 
i?  to  be  paid  will  oe  dismissed  upon  plea  of 
compensation  by  the  defendant  as  the  holder  of 
cote?  previously  made  by  the  plaintiff,  under 
the  indication  of  payment  not  having  been 
accepted  by  the  plaintiff,  and  that  the  registra- 
tion of  the  deed  by  the  plaintiff  does  not  affect 
the  defendant's  right  in  such  cases.  Seaver  et 
alv.  Nye,  8  L.  C.  R.  221,  S.  C.  1857. 

440.  Id  an  action  by  a  contractor  for  the 
fiance  of  the  price  of  a  quantity  of  building- 
«u>ne  which  he  had  furnished,  and  for  which  the 
defendant  had  contracted  with  him,  the  defend- 
ant set  up  in  compensation  damages  arising  from 
the  detective  manner  in  which  the  stone  had 
teen  laid,  and  for  which  he  alleged  the  plaintiffs 
^ere  responsible,  having  sub-let  that  portion  of 
the  work  to  another  contractor.  The  plea  was 
heU  to  be  unfounded  in  law,  and  the  action 
rnaintained  with  costs.  Saucisse  et  ah  v.  Hart, 
ILC.J.  190,  S.C.  1857;  1188  C.  C. 

^1-  Where  to  a  claim  founded  on  authentic 
documents  the  defendant  set  up  a  claim  for 
i^vdasold  and  delivered — Held,  in  the  Superior 
<.ourt,  that  compensation  does  not  arise,  but 
n-versed  in  appeal  on  the  ground  that  the 
dtfault  of  the  plaintiff  against  whom  the  com- 
{jen8atioa  was  set  up  to  answer  the  articula- 
i:<^n  of^ts  of  the  clefendant  had  the  effect  of 
^i  admisziion  of  the  facts  alleged  so  as  to  make 
the  claim  in  compensation  claire  et  liquide,  and 
^  (extinguish  the  adverse  claim.    ArehambauU 

^ATckambimU,  10  L.C.  R.  422,  Q.  B.,  &  S.  G. 

1560. 

442.  Where  to  an  action  on  a  promissory  note 
|he  defendant  pleaded  that,  at  the  time  the  note 
Itc&medue,  the  plaintiffs  had  in  their  possession 
goods  belonging  to  the  defendant  of  the  value 


of  the  note,  and  that  the  debt  was  therefore 
compensated,  the  plea  was  held  to  be  bad,  inas- 
mucu  as  the  value  of  goods  or  merchandise 
cannot  be  pleaded  in  compensation  of  a  demand 
for  a  sum  of  monev.  Byan  et  al.  y.  HutU  et  aL, 
10  L.  C.  R.  474,S:C.  1860. 

443.  In  an  action  by  the  heir  of  a  deceased 
insolvent  debtor  to  recover  a  debt  contracted 
with  his  executors — Held,  that  a  debt  due  by 
the  deceased  to  the  defendant  could  be  pleaded 
in  compensation.  Moss  et  al.  v.  Brown  et  al. 
k  Hardu,  12  L.  C.  R.  202,  S.  C.  1861. 

444.  A  debt  due  by  one  of  the  members  of  a 
partnership  individually  cannot  be  set  up  in 
compensation  of  an  amount  due  to  the  partner- 
ship itself.  Howard  v.  Stewart,  6  L.  C.  J.  266, 
S.  C.  1862  ;  1188  C.  C,  art.  424  supra. 

445.  In  an  action  in  rescission  of  a  deed  of  sale 
— Held,  that  the  rents,  issues  and  profits  of  the 
property  from  the  date  of  sale  would  be  declared 
to  have  been  compensated,  and  would  be  set  off 
against  any  sums  paid  to  the  plaintiff  or  on  his 
behalf  by  his  immediate  vendee.  Poirier  v. 
Tass6, 13  L.  C.  R.  459,  S.  C.  1863. 

446.  And  where  the  plaintiff  brought  action 
against  the  defendant  for  maliciously  and  un- 
lawfully issuing  out  a  writ  of  capias,  and  against 
the  prothonotary  for  issuing  the  same  without 
the  affidavit  required  by  law,  and  the  first  de- 
fendant endeavored  to  set  up,  in  compensation 
of  so  much  of  the  amount  which  might  be 
awarded  the  plaintiff  as  damages,  his  claim 
against  the  plaintiff  for  rent — Held,  maintain- 
ing the  demurrer  of  the  plaiiitifi\  that  such  com- 
pensation could  not  be  plesided  against  a 
demand  for  damages  which  was  not  elaire  et 
liquide  at  the  time  of  filing  the  plea.  Jord^on 
V.  McAdam  etal,  13  L.  C.  R.  229,  S.  C.  1863. 

447.  In  an  action  for  the  amount  of  a  promis- 
sory note,  where  the  defence  set  up  was  that  of 
compensation  of  a  certain  amount  due  the 
appellant  as  his  costs  in  an  action  formerly 
pending  between  them,  and  it  was  urged  that  the 
same  claim  had  been  pleaded  in  compensation 
in  three  different  cases  before — Held,  confirm- 
ing the  decision  of  the  court  below,  that  the 
amount  of  a  debt  already  offered  in  compensa- 
tion in  a  cause  where  such  compensation  had 
already  been  pleaded  could  not  be  so  offered  in 
another  cause,  even  though  the  first  cause  be 
still  pending  before  the  court.     Gugy  &  Brown, 

16  L.  C.  R.  302,  Q.  B.  1865. 

448.  Held,  that  an  account  for  board,  where 
the  debt  is  easily  proved,  is  a  debt  claire  et 
liquide,  and  such  as  may  be  offered  in  compen- 
astion  of  a  debt  under  an  obligation.  Desjardins 
V.  Tass6,  2  L.  C.  L.  J.  89,  S.  C.  R.  1866. 

449.  Where  to  an  action  bv  a  shipwright  for 
repairs  done  to  a  barge  the  defendant  pleaded 
in  compensation  a  claim  for  damages  for  the 
unnecessary  detention  of  the  barge  in  the  dock 
after  the  repairs  were  finished,  by  which  he 
suffered  loss — Held,  that  such  damages,  being 
proved,  could  be  set  up  in  compensation  of  the 
amount  due  for  repairs.     Tate  et  al.  v.  Cavan, 

17  L.  C.  R.  499,  C.  C.  1867  ;  1188  C.  C. 

450.  Compensation  only  takes  place  between 
debts  equally  claire  et  liquide,  so  that  where  the 
defendant  endeavors  to  set  up  against  a  promis* 
sory  note  an  alleged  claim  for  his  share  of  a 
harvest  which  the  plaintiff  had  neglected  to 
render  him  an  account  of— -Held,  that  such  a 
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claim  did  not  give  rise  to  compensation.  Per- 
rault  V.  Herdman,  3  R.  L.  440  &  2  R.  C.  106, 
S.C.  R.  1871;  1188  C.  C, 

451 .  A  debt  alleged  to  be  due  by  plaintiff  as 
part  of  a  sum  of  money  borrowed  by  him  from 
a  third  party,  but  of  which  there  is  no  proof 
in  writing,  and  transfer  of  which  to  defendant 
has  been  signified  to  plaintiff  after  the  institu- 
tion of  the  action,  cannot  be  setup  in  compen- 
sation against  an  action  on  a  promissoir  note. 
Parsons  v.  Graham,  16  L.  C.  J .  41,  S.  C.  1871 ; 
1188  &  1671  C.  C. 

452.  Damages  given  for  an  illegal  and  un- 
warranted attachment  by  saisie  orrH  may  be 
compensated  by  the  debt  due  for  which  such 
attachment  issued.  Belleisle  v.  Lyman  et  al., 
15  L.  C.  J.  305,  S.  C.  R.  1871 ;  1188  C.  C. 

453.  It  is  not  necessary  that  claims  set  up  in 
compensation  be  certain  and  liquide,  provided 
they  may  easily  become  so.  Boss  et  at.  v.  Ben- 
net,  5  R.  L.  229,  S.  C.  1873 ;  1188  C.  C. 

464.  A  merchant  who  receives  a  consignment 
of  ^oods  has  a  right  to  apply  the  proceeds  of 
such  goods  in  compensation  of  a  debt  due  him 
by  the  consignor.  JStabb  et  al.  v.  Lord  et  al., 
6  R.  L.  181,  S.  C.  1873 ;  1723  &  1740  C.  C. 
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COMPROMISE— See  PROCEDURE 

Transaction. 


CONCESSION. 

I.  Op  Land  by  Seigniors,  see  SEIGNIORIAL 

DUES. 


CONDITION  PEECEDENT— >Sfee 

SALE, 

I.  In  Policy  op  Insurance,  see  INSURANCE. 


CONDUCTOE. 
I.  Op  Railway  Train,  see  RAILWAYS. 


CONFESSION. 

I.  Op  Judgment,  see  JUDGMENT. 

II.  Op  Prisoner,  see  EVIDENCE. 


CONFIEMATION  OF  TITLE. 

I.  Deposit  por,  455. 

II.  Effect  op,  456. 

III.  Opposition  to,  457,  468. 

IV.  Procedure  in,  459-461. 

Y.  Rights  op  Creditors,  462-467. 
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I.  Deposit  for. 

465.  Where  a  piirchaser  brought  demand  in 
ratification  of  title  and  deposited  the  amount  of 
the  purchase  money  in  court,  and  filed  moiioii 
for  act  of  such  deposit,  describing  it  as  £100 
with  interest,  but  deposited  only  the  £100,  an-l 
motion  was  made  to  have  the  deposit  made 
irregular  on  the  ground  that  the  interest  va^ 
not  actually  deposited — Held,  that  as  the 
interest  was  no  part  of  the  purchase  money 
that  the  actual  deposit  of  the  amount  of  thV 
interest  was  unnecessary.  Hart  exp.,  3  L.  C.  J. 
40,  S.  C.  1852;  963  C.  C.  P.,  Q.  36  Vic.  cap.  6. 
sec.  20. 

M.  Effect  op. 

456.  The  only  effect  of  a  judgment  of  con- 
firmation of  title  is  to  do  away  with  mortgagi'<i 
without  in  any  manner  purifymg  the  title  deeiJ. 
which  retains  notwithstanding  all  its  impe^ 
fections.  Glackmeyer  v.  The  Jfayor,  dec,  of 
Quebec  &  Lagneux,  11  L.  C.  R.  18,  S.  C. 
1860. 

ill.  Opposition  to. 

457.  Held,  confirming  decision  of  court  k- 
low,  that  in  demand  of  ratification  of  title  acticr. 
en  garaniie  will  lie  to  remove  oppositions 
unless  an  express  stipulation  to  the  contrary 
is  inserted  in  the  deed  of  sale.  Douglass  v. 
Dunning,  8  L.  C.  R.  501,  Q.  B.  1858. 

468.  A  petitioner  for  judgment  of  confirma- 
tion of  title  bound  himself  by  his  deetl  oi" 
acquisition  to  pay  a  sum  of  money  to  a  baiUmr 
de  fonds,  who  filed  opposition  for  the  amouni— 
Held,  that  the  opposition  would  be  admitte«l 
but  without  costs.  Lenoir  exp.  &  Lamoihe  ti 
al,  10  L.  C.  R.  451  &  3  L.  C.  J.  303,  S.  C. 
1869;  2016  C.C. 

IV.  Procedure  for. 

469.  The  procedure  for  confirmation  accord- 
ing to  9  Geo.  IV.  cap.  20  is  not  altogether 
analagous  to  that  followed  in  France  under  tlie 
act  ot  1771,  inasmuch  as  the  object  of  the 
statute  is  only  to  establish  the  hypothecs  upon 
the  property  and  at  the  same  time  preserve 
them,  while  that  of  the  edict  is  to  purge  tiie 
property  of  such  hypothecs,  and  is  equivalent  t^ 
an  adjudication  to  that  effect,  and  under  oui 
system  the  creditors  have  not  an  absolute  right 
to  demand  a  deposit  of  the  price,  or,  in  default  i* 
doing  so,  be  subject  to  contrainie  par  ct/rpf 
Douglass  &  Dupri,  2  Rev.  de  Leg.  229,  Q.  B 
1844;  950  c<  «eg.  C.  C.  P, 

460.  On  a  contestation  of  a  demand  in  con 
firmation  of  title — Held,  that  where  the  vendo 
covenants  that  the  purchaser  is  to  obtain  ; 
confirmation  of  title  before  making  payment,  h 
becomes,  by  reason  of  such  covenant,  a  part 
to  the  proceeding  for  ratification  of  title,  an 
consequently  the  purchaser  is  not  bound  t 
call  in  the  vendor  en  garantte  to  give  him  a 
opportunity  of  contesting  claims  filed  in  tli 
proceeding.  Ruston  v.  JBlanchard,  5  L.  C.  I 
390,  S.  C.  1855 ;  960  et  seq.  C.  C.  P. 

461.  And  held,  also,  that  an  omission  of  son; 
of  the  proceedings  required  by  9  Geo.  IV.  caj 
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20,  to  be  admitted  to  overbid  upon  the  price  of 
-ale,  does  noi  entail  a  nullity  of  the  proceed- 
lb. 


V.  Rights  or  Creditors. 

462.  Creditors  who  have  tendered  an  over- 
bid on  a  proceeding  in  confirmation  need  not 

'  accompany  such  tender  with  a  deposit.  Euston 
fip.  &  The  Quebec  Building  Society,  3  L.  C.  R. 
257,S.  C.  1853. 

463.  Nor  is  it  necessary  that  they  should  give 
-lOtice  of  putting  in  security.    lb. 

464.  Nor  need  the  sureties  for  such  creditor 
justify  that  they  are  proprietors  of  immoveable 
property,  or^their  bond  contain  a  description 
•f  immoveable  property  specially  hypothecated. 
IK 

465.  Bat  the  creditor  will  not  be  declared  the 
purchaser  until  he  has  required  the  original 
larchaser  to  declare  whether  he  will  retain  the 
rroperty  at  the  price  offered  and  paid  the  pur- 
chase money,    lb. 

466.  Nor  will  the  original  purchaser  be  al- 
<'ir«d  to  retain  the  property  unless  he  pavs  the 

^Thoie  of  the  purchase  money,  and  in  default 
vi  his  60  doing  the  creditor  who  has  overbid 
him  will  be  allowed  to  deposit  the  purchase 
money  and  become  the  purcnaser.    lb. 

467.  On  a  demand  for  ratification  of  title  in 
X7rtne  of  a  deed  of  sale  of  several  lots  of  land 
reflected  with  different  charges  and  mortgages 
tut  sold  for  one  price — Hela,  reversing  decision 
:•:  court  below,  that  the  hypothecary  creditors 
crnld  not  be  foreclosed  from  bidding  until  'the 
price  of  such  lot  had  been  determined  by  a 
vfntiiatioQ,  and  that  the  petitioner  could  not 

,  otiaJB  the  confirmation  of  his  title  until  such 

'  ventilation  had  taken  place,  which  must  be 

homologated    by  the  court   before  the  money 

<ie{^>»ital  could  be  distributed.    Dcwiti  Sc  Buv 

r^jughsy  5  L.  C.  R.  70,  Q.  B. 


CONFISCATED  PROPERTY. 

I.  LuBiUTT  OF  Crown  fob,  ace  CROWN. 


COXrUSION— See    OBLIGATIONS. 


COXGfi     DfiFAUT— See      PROCE- 

DURE. 


COXJUNCTIVE  AND  DISJUNC- 
TTVE— Sec  CAPIAS  Affidavit, 
CONVICTION  Bad. 


CONQUEST, 

1.  Effect  of    ok  Seigniorial  Rights,  see 
CHURCH  PEWS. 


CONSIDERATION. 

I  Fob  Bills  axd  Notes,  sec  BILLS,  &o. 
n.  For  Coktbacts,  sec  CONTRACTS, 
ni,  Wrncs  Nbcessabt,  see  PROMISES. 


CONSIGNEE— See  AFFREIGHT- 
MENT. 

I.  Power    of    to    sue    under    Insurance 
Policy,  see  INSURANCE,  Agency  in. 


CONSIGNOR— See  AFFREIGHT- 

MENT. 

I.  Action  by,  see  ATTACHMENT  in  Reven- 

DICATION. 

II.  Liability  op  for  Freight,  see  FREIGHT. 


CONSORTS— See  MARRIAGE. 

I.  Absence  op,  464M69. 

II.  Action  Against,  470-473. 

III.  Action  by,  474-477. 

IV.  Agency  op  Husband,  478. 

V.  Examination  of,  479-484. 

VI.  Expenses  op  Wipe,  485. 

VII.  IiiPOTENCY  OF,  486,  487. 

VIII.  Lease  Between,  488. 

IX.  Judgments  Against,  489. 

X.  Liability  op,  490-497. 

XI.  Prescription  Between,  498. 

XII.  Service  op,  499-601 . 

I.  Absence  op. 

468.  Action  was  brought  to  have  a  marriage 
declared  null  seventeen  years  after  its  celebra- 
tion, on  the  ground  of  the  impotency  of  the 
husband,  and  it  was  proved  that  the  parties 
had  lived  separately  ever  since,  and  the 
husband  during  that  time  had  been  absent  in 
the  United  States,  where  he  had  established  his 
domicile — Heldy  that  his  absence,  he  being  a 
necessary  witness  in  the  case,  was  an  excuse  for 
not  having  brought  the  action  before,  Langc- 
mn  V.  5arc«<!,4  B.  L.  160,8.  C.  1872  ;  117  C.  C. 

469.  But  m  the  following  month  the  contrary 
of  this  appears  to  have  been  heldy  but  in  a  case 
where  it  was  not  established  that  the  absent 
consort  was  an  indispensable  witness.  Bwm 
ei  al.  V.  Fontaine,  4  R.  L.  163,  S.  C.  1872. 

n.  Action  Against. 

470.  An  action  against  a  husband  and  wife 
merely  setting  up  a  debt  due  by  the  wife  pre- 
vious to  her  marriage,  and  the  fact  of  the  mar- 
riage itself,  will  be  dismissed  on  demurrer  by 
the  wife  to  the  effect  that  she  has  been  sued  as 
common  as  to  property,  when,  in  fact,  she  was 
separate  as  to  property  from  her  husband  by 
marriage  contract  produced.  GcignierY,  Orcoier 
et  al.jSh.  C.  R.  486,  S.  C.  1866. 

471 .  And  where  the  female  defendant  was  des- 
cribed  in  the  writ  and  declaration  as  beine 
separate  as  to  property  from  her  husband,  and 
she  pleaded  that  she  was  not  so  separated,  and 
the  plaintiff  moved  that  this  portion  of  the  plea 
should  be  struck  out  on  the  ground  that  it 
should  have  been  pleaded  by  exception  to  the 
form — JSeld,  to  have  been  properly  pleaded  and 
motion  dismissed.  Wheeler  et  at  v.  Burkill  et 
al,  4  L.  C.  J.  309,  8.  C.  I860. 
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IX.  Judgments  Against. 

489.  A  judgment  obtained  against  a  married 
woman  common  as  to  property^  whose  husband 
has  been  made  a  party  to  the  suit,  maj  be 
maiie  executory  against  the  husband,  or  such 
judgment  may  be  invoked  as  an  authentic 
ftckoowledgment  of  the  debt  where  the  action 
cont&ins  conclusions  to  the  effect  that  the  hus- 
h&u^y  as  master  of  the  community  be  con- 
demned personally  to  the  payment  of  such 
debt.  Berthelot  v.  Tarcoty  6  L.'C.  R.  162,  Q.  B. 

X.  Liability  of. 

490.  A  husband  and  wife  separate  as  to  pro- 
[*rty  are  jointly  and  severally  liable  on  a  pro- 
ndssoTy  note  signed  by  them  in  the  course  of  a 
ousiness  in  which  they  were  jointly  engaged. 
Oirouard  v.  LackapdUy  7  L.  C.  J.  289,  S.  C. 

Vil.  In  an  action  in  assumpsit  for  goods  sold 
Aod  delivered — ^eZef,  that  the  husband  in  com- 
nimity  with  his  wife  is  not  liable  for  debts 
::.curred  by  the  wife  in  the  maintenance  of  a 
'^parate  establishment  from  that  of  her  hus- 
Ucii,  if  she  have  voluntarily  left  his  domicile 
v^ithout  legal  cause-  Mor/kll  v.  Jackson,  14 
LC.R.  181,  C.C.  1863. 

492.  After  a  judgment  of  separation  of  pro- 
perty duly  executed,  the  wife  is  exempt  from 
&ny' liability  by  her  previously  incurred  as 
-^'aritv  for  her  husband.  PUasis  v.  Dub6y  9 
L  C,  /.  76,  S.  C.  1865 ;  1301  C.  C. 

493.  A  man  who  lives  with  a  woman,  and 
L'ddd  himself  out  as  her  husband,  is  liable  for 
ii^T  debts  as  a  trader.  Morgan  et  al.  &  Gauvreau, 
i:  L.  C.  J.  113,  A  2  L.  C.  L.  J.  248,  Q.  B. 
:^^;7;179C.C. 

494.  Where  a  husband  has  forbidden  a  mer- 
.^diit  to  advance  anything  to  his  wife  or  fkmily, 
L-  may  nevertheless  be  condemned  to  pay  the 
yncc  of  goods  and  effects  sold  and  delivered 
:  his  family,  when  he  or  his  family  have 
UaeSted  by  them,  and  he  has  been  aware  that 
-icii  credit  was  given.  Bonnier  v.  Bonnier,  3 
K.  L35,  C.  C.  1871 ;  176  &  1280,  sec.  6,  C.  C, 

4^5.  A  married  woman  may  be  sued  with 
LiT  husband  pending  the  community  for  a  debt 
ci  atracted  by  the  husband  and  wife  iointly, 
tad  jodgment  obtained  against  her  thereon. 
LM^ann  v.  Galameau  et  uo;.,  2B.  G.  237,  S.  C. 

496.  A  wife  separate  as  to  propjerty  will  be 
hed  jointly  and  severally  liable  with  her  hus- 
Uod  for  tne  price  of  goods  obtained  by  her  as 
iieeesttry  for  family  use,  notwithstanding  the 
itn^e  were  char]ged  to  her  husband  and  his  note 
^"n  in  settlement.  Leger  et  al.  &  Lang  et 
nr ,  I  Q.  L.  R.  223,  C.  C.  1876. 

4/7.  Daring  the  community  between  hus* 
tiandand  wife  the  husband  only  can  be  sued 
ht  the  debte  of  the  community.  Frigon  v. 
CMtiuz.,\  Q. L.  R.  162, S.  C.  1876 ;  1292  G.  G. 

XL  PaBsoEiPTioN  Between. 

49$.  In  an  action  by  the  universal  legatee  of 
I^Tife  for  the  reprises  matrimonicUes  which 
,  kai  bees  established  by,  a  judicial  separation 
r  f^pT'^puty  had  between  her  and  her  nusband 


during  their  lifetime,  and  the  defendent  pleaded 
a  prescription  of  thirty  years — Held,  confirm- 
ing decision  of  court  below,  that  prescription 
does  not  run  between  consorts  during  their  life- 
time, and  that  no  prescription  had  been  ac 
quired  since  the  death  of  the  husband.  Men  - 
clier  &  Gauihier,  16  L.  G.  R.  181,  &  1 L.  G.  L.  J> 
82,  Q.  B.  1866  j  2233  &  2235  G.  G. 

XII.  Service  or. 

499.  In  an  action  against  a  wife  separate 
as  to  property  from  her  husband,  the  oailiff 
served^a  copy  for  the  husband  upon  the  hus- 
band himself  at  his  domicile,  and  was  informed 
by  the  husband  that  his  wife  was  out  of  town, 
whereupon  the  bailiff  left  without  leaving  a 
copy  for  the  wife,  and  next  day  another  bailiff 
was  sent  with  a  copy  for  the  wife,  and  the  door 
being  opened  by  the  husband,  that  person,  as 
soon  as  ne  recognized  the  bailiff,  shut  it  in  his 
face.  The  bainff  then  left  the  copy  intended 
for  the  wife  on  the  floor  of  the  porcm  where  he 
was  standing,  informing  the  husband  through 
the  door  at  tne  same  time  of  his  doing  so.  The 
defendant  appeared  and  attacked  the  service 
and  return  by  exception  to  the  form,  alleging 
the  absence  of  the  wife  from  town  and  the 
want  of  actual  service.  The  plaintiff  did  not 
answer,  but  at  argument  urged  among  other 
things  that  the  nullity  of  service  if  any  was 
covered  by  appearance— £re^,  that  though 
such  was  tne  jurisprudence  and  practice  of  the 
courts  prior  to  the  ordinance  of  1667  that  the 
practice  in  this  respect  was  now  entirely 
changed,  and  as  it  was  necessary  to  appear  at 
some  time  to  urge  a  ground  of  nullity  in  a  pro- 
ceeding, that  it  was  much  better  to  do  so  before 
the  case  had  gone  to  judgment,  and  a  large 
amount  of  costs  incurred.  The  Trust  and 
Loan  Oonmany  of  Upper  Canada  v.  Mackay  et 
wr.,3L.C;j.l54,S.  C.1858,107,&119G.G.P. 

600.  And  held,  also,  that  although  the  service 
at  the  domicile  of  the  husband  was  sufficient 
where  the  wife  was  only  separate  as  to  pro- 
perty, that  the  return  of  tne  bailiff  should, 
nave  stated  upon  whom  he  served  it,  and  not 
having  done  so  it  must  be  held  to  be  null.  lb. 

601.  And  held,  in  appeal,  that  service  of  one 
copy  only  is  sufficient  to  bring  wife  and  hus- 
band separate  as  to  property  before  the  court, 
lb.,  &  9  L.  G.  R.  466,  Q.  B.  1869 ;  67  G.  G.  P. 


CONSPIEACY— iS^e  CKIMINAL 

LAW. 


CONSUL  GENERAL  OF  FEANCE. 

I.  PowEBS  OF  IN  Extradition  Gases,  see 
DIPLOMATIG    AGENT,     EXTRADITION, 


CONTEMPT  OF  COUET. 

L  By 

Master  of  Vessel,  602. 

Witnessesy  603,  604. 

Women,  606. 
II.  Fines  fob,  606. 


TT 


265 


CONTINUANCE. 


519.  Where  a  defendant  against  whose  goods 
an  execution  had  issued  carried  oflF  some  of 
ihem  while  the  bailiff  was  in  the  act  of  entering 
them  in  his  proc^s-verbal,  and  used  violence 
toward  the  bailiff  in  order  so  to  carry  them  off 
—Htldy  that  he  could  not  be  condemned  as  in 
ct»Dtempt  of  court,  but  only  in  costs,  and  the 
bailiff  was  ordered  to  proceed  anew  to  the 
seizure  and  sale  of  the  effects.  Terroux  v. 
Dypont,  10  L.  C.  J.  14H,  S.  C.  1866  ;  569  C.  C.  P. 

520.  An  advocate  who  publishes  in  a  public 
newspaper  letters  containing  libellous,  insult- 
ing and  contemptuous  statements  and  language 
cuhcerning  one  of  the  judges  of  the  court,  m 
reference  to  the  conduct  ot  the  said  judge  while 
acting  in  his  iudicial  capacity,  on  an  applica- 
tion made  to  him  for  a  writ  of  habeas  corpus 
:?  piiltv  of  contempt.*  Regina  v.  Ramsay ,  11 
L  C.  /.  162,  Q.  B.  1866. 

521.  Where  a  writ  of  prohibition  had  issued, 
dfildressed  to  the  "  Corporation  of  the  Village  of 
L'A^?omption  in  the  Uounty  of  L'Assomption 
in  the  District  of  Joliette,*'  forbidding  them  to 
pn>ceed  with  or  take  any  action  in  virtue  of  a 
certain  bve-law,  under  any  form  or  pretext  what- 
ever—flcW,  that  a  rule  for  contempt  of  court 
would  not  lie  against  a  person  who  nas  caused 
i^rtain  works  to  be  done  at  the  request  of  the 
=aid  corporation,  and  in  fulfilment  of  such  bye- 
law,  ana  that  such  a  rule  would  be  dismissed 
Hith  co^t«.  Archambauli  et  al.  exp.  &  The 
Cnrporatian  of  the  Village  of  L'Assomption  & 
ArchambauU,  2  R.  L.  lOo,  S.  C.  1870. 

VII.  Wkit  of  Error  prom  Rule  for. 

522.  The  proceedings  on  a  rule  for  contempt 
on  the  crown  side  of  the  Court  of  Queen^s 
Bench  do  not  constitute  a  criminal  case,  and  a 
writ  of  error  does  not  lie  with  respect  to  such 
rale.f  Ramsay  &  Regina,l\  L.  C.  J.  158,  Q.  B. 
l5€7 ;  C.  32  &  33  Vic.  cap.  29,  sec.  80. 


COXTEMPT    OF    THE    LEGISLA- 
TURE 

.i23.  The  Legislature  of  Quebec  'has  not  the 
{^•wer  to  order  the  arrest  of  any  one  for  con- 
tfnipt.     C6i6  exp.,  6  R.  L.  582,  Q.  B.  1875. 


CONTESTATION. 

I.  Of  Opposition,  see  OPPOSITION,  PRO- 
CEDLRE,  Ac. 


CONTINUANCE. 
I.  Of  Actioj,  see  PROCEDURE   Reprise 
n.  Of  SriT  FOE  Costs,  see  COSTS. 


*l%li  d«!i4aii,  thooj^h  not  aotii&lly  confirmed  by  the 
fm  Cooadl,  appears  to  hare  been  Uoitly  oonoorred  in 
bf  tbe  ■kOBbcn  wf  tbat  body.    See  15  L.  C.  J .  17.— £o . 


^IMi  dedcica  aleo,  thoagh  formiDg  no  part  of  the 
by  ibe  Privy  CoancU,  aeems  to  have  ex- 
.  tbe  Ti^w  of  It  leut  *ome  of  the  members  of  that 
See  16  Ih  C .  J.  17.— Ed. 


CONTEACT.  266 

CONTEACT. 

I.  Acceptance  of,  524,  525. 

II.  Action  on,  526-529. 

III.  Agreement  to  terminate,  530. 

IV.  Aleatoire,  531. 

V.  Betting,  532-535. 

VI.  Breach  of. 
Action  for y  533-538. 
Damages  for,  539-543. 
Measure  of  damages  for,  544. 
Penalty  for,  545,  54b. 
Pleading  in  action  for,  547,  548. 
What  is,  549. 

Vli.  Capacity  to,  550. 

VIII.  Commercial,  551,  552. 

IX.  Conditional,  553. 

X.  Consideration  of,  554-^558. 

XI.  Continuing,  559. 

XII.  Covenants  in. 
Effect  of,  560. 

XIU.  Default  in,  561-567. 

XIV.  Effect  of,  568-570. 

XV.  Executory,  571-573. 

XVI.  For  the  Sale  of  Goods,  574. 

XVII.  Fraudulent,  575-577. 

XVIII.  Illegal,  578,  579. 

XIX.  Immoral,  580-583. 

XX.  Implied,  584-588. 

XXI.  Interpretation  of,  589-596. 
XXn.  Liability  under,  597,  598. 

XXIII.  Made  in  Foreign  Country,  599. 
Proof  of,  600. 

XXIV.  Made  on  Sunday,  see  BILLS  OP 
EXCHANGE,  &o. 

XXV.  Offer  to  Fulfil,  601, 

XXVI.  Of  Hire,  602,  603. 

XXVII.  Of  Insurance,  see  INSURANCE. 

XXVIII.  Of  Marriage. 
Breach  of,  604,  605. 

XXIX.  Of  Sale,  see  SALE. 

XXX.  Performance  of,  606-608. 

XXXI.  Privity  of,  609-611. 

XXXII.  Proof  of,  see  EVIDENCE. 
XXXni.  Ratification  of,  612. 

XXXIV.  Regarding  Minors,  613. 

XXXV.  Rescission  of,  614-625. 

XXXVI.  Resolutory  Clause  in,  626. 

XXXVII.  Sous  Seing  PrivIs,  627. 

XXX Vni.   SiGNALLAGMATlQUE,  628. 

XXXIX.  Termination  of,  629. 
XL.  To  Marry,  630. 
XLI.  Usurious,  see  USURY. 
XLII.  Violation  of,  631. 
XLIII.  What  is,  632-634. 
XLIV.  With  a  Corporation,  6.S5. 
XLV.  With  Public  Officer,  636. 
XLVI.  Written  Evidence  of,  637-647. 

I.  Acceptance  of. 

524.  In  an  action  of  damages  based  on  a  let- 
ter written  by  one  member  of  a  partnership  in 
the  name  of  the  firm,  without  the  knowledge  or 
consent  of  the  other  partners,  promising  at  the 
end  of  two  years  to  take  the  plaintiff  into  the 
partnership— ^(sZd,  that  as  there  was  no  proof 
of  acceptance  of  such  offer  on  the  part  of  the 
plaintiff,  that  there  wes  no  contract  on  which 
plaintiff  could  sue.  Higginson  v.  Lyman  et  al., 
4  L.  C.  J.  329,  S.  C.  1860 ;  984  &  988  C.  C. 

525.  A  intervened  in  a  deed,  and  agreed  to  pay 
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him  of  the  damage  which  would  be  incurred  by 
his  QfvlecL  Raumd  v.  Walker  &  d  contra,  13 
L  C.  J.  180,  S.  C.  1868 ;  1070  &  1074  C.  C. 

541.  Actios  of  damages  was  brought  for  the 

ooD-performanoe  of  a  contract  in  the  sale  of 

"certain  epars  and  timber,  to  be  delivered  free 

*'of  charge  to-morrow,  or  as  soon  as  they  can 

''begot  out  of  the  hands  of  the  guardian,  but 

"  the  purchasers  not  bound  to  take  them  if  not 

"delirered  in  one  week,  unless  they  like."    No 

dehVerr  baring  been  made  within  the  time 

specified,  by  reason  of  the  guardian  in  posses- 

t:iOD  of  the  spars  insisting  on  retaining  them,  in 

con^uence  of  a  writ  of  saisie  arrSt  issued  in 

an  action  against  the  ostensible  owner  of  the 

spars  and  lumber,  whose  mark  they  bore,  having 

t^en  served  on  him,  notwithstanding  he  was 

released  bv  subsequent  proceedings  and  might 

hire  leeafly  given  them  up — Held,  that,  not 

baring  done  so,  the  parties  contracting  for  the 

^ale  of  the  spars  and  timber  were  relieved  from 

'he  damans  awarded  by  the  court  below  for 

'he  non-delivery  thereof,  on  the  ground  that  the 

reasonable  construction  of  the  words  "getting 

at  of  the  hands  of  the  guardian''  was  the 

actual  and  not  the  constructive  or  le^al  title  to 

•  be  possession,  which  alone  could  msure  the 

ie/fVerv.    Maclaren  &  Murphy,  9  M.  P.  C.  R.  1, 

P.  C.  1872. 

542.  Damages  claimed  for  breach  of  contract 
Tiade  in  Norway,  but  to  be  executed  in  the 
Province  of  Quebec,  does  not  constitute  a  debt . 
created  out  of  the  Province  of  Canada.     The 
Xoitie  Iron  Go,  &  Olsen,  18  L.  C.  J.  29,  Q.  B. 

543.  The  vendor  undertook  "to  deliver  a 
<ertain  quantity  of  glass,  to  be  imported  from 
^'ermanv,  the  then  next  spring,  in  the  port  of 
Montreal."  The  glass  was  lost  in  Toronto  by 
ri  major — Heid,  that  the  vendor  was  liable  in 
•iimages  to  the  purchaser,  that  is,  for  the  profit 
Thich  the  purcnaser  could  have  made,  deduct- 
'•'  g  the  orainary  risk  of  re-sale.  ihompsQU  ei 
ol.  V.  BeHng  et  al.,  1  Q.  L.  R.  67,  S.  C.  1875. 

514.  Measure  of  damages  for, — The  measure 
*t"  iamages  for  breach  of  a  notarial  contract  to 
uasafacture  and  deliver  a  carriage  within  a 
M*::ified  time  does  not  include  loss  of  profit  by 
T'^**^!  of  non-delivery.  Mar  low  v.  Lajetinesse 
^  i/.,  18  L.  C.  J.  188,  8.  C.  K.  1873:  1074 
C.C. 

>4o.  Penalty  for. — A  penalty  in  a  contract  is 
I  'X  held  to  be  stipulatea  damages,  unless  upon 
':•*•  tace  of  the  contract  it  is  declared  to  be  so. 
H^n  V.  WU^,  2  Rev.  de  L6g.  207,  K.  B.  1810, 
\\]\€tseq.Q.C, 

>4^.  A  sum  fixed  by  way  of  penalty  in  case 
•"^f  ij<«n-pcrfonnance  of  a  contract  cannot  be 
f  L^iered  as  liquidated  damages  if  it  be  not 
'i.-tiactly  stated  to  be  so.  Patterson  v.  Farran, 
-Rev.deL^ff.  124,  K.B.  1811;  UZl  et  seq,Q,Q, 

547.  Pleading  in  action  for. — Breach  of  con- 
'^•i  insufficiently  alleged  must  be  pleaded  by 
•-jeption  to  the  form.  Pacaud  v.  Hooker ^ '2 
iJ-T.  de  Leg.  207,  K.  B.  1811. 

&<??.  If  the  breach  of  a  contract  be  imper- 
*-^T  all^d  in  the  declaration  an  exception 
*o  tie  form  is  the  proper  plea,  but  if  the  breach 
-  not  at  all  alleged  advantage  may  be  taken 
•  I  the  omission  by  demurrer.  Wagner  et  al.  v 
fvrm,  3  Rev.  de  Leg.  195,  K.  B.  1811 ;  147 


649.  What  is. — Where  the  plaintiflT  sued  for 
the  payment  of  an  instalment  of  a  certain  sum 
of  money,  according  to  the  undertaking  of  the  de- 
fendant, and  the  latter  pleaded  that  the  action 
was  premature,  inadmucn  as  the  plaintiff  had,  in 
consideration  of  two  promissory  notes  which 
he,  the  defendant,  had  delivered  to  the  plaintiff, 
granted  him  time  for  the  payment  in  question, 
which  time  had  not  yet  elapsed — Held,  con- 
firming judgment  of  court  below,  that,  upon 
that  covenant  or  agreement,  which  was  actually 
founded  upon  the  delivery  at  a  certain  time  and 
place  of  tne  two  promissory  notes  referred  to, 
that  a  delay  oft\%o  days,  incurred  in  the  deli- 
very of  the  notes,  did  not  deprive  the  debtor  of 
the  benefit  of  the  extension,  the  creditor  not 
having  presented  himself  to  receive  the  notes 
according  to  agreement,  but  having,  on  the 
contrary,  made  known  his  intention  to  present 
himseli  to  receive  the  notes  later,  by  reason  of 
his  residence  at  a  distance  from  the  place 
where  the  notes  were  to  be  delivered.  King  & 
Breakeg,!  L.C.R.306,Q.B.  1867. 

VII.  Capaoity  to. 

660.  Notorious  insanity  or  imbecility  does  not 
render  the  acts  of  persons  sufiering  from  it  nulls 
unless  the  parties  be  interdicted,  and  such  act. 
are  onlv  annullable  for  lesion.  Destimaumlle 
V.  Tousignant  ^  qual.,  1  Q.  L.  R.  39,  S.  C.  1874 ; 
986  C.  C. 

VIII.  Commercial. 

651.  In  an  action  against  a  photographer  by 
an  employee  for  wages  under  an  alleged  contract 
— HM,  that,  though  the  following  of  the  art  of 
photography  was  carrying  on  trade,  nevertheless 
the  engagement  of  a  party  to  whom  the  photo- 
grapher pays  a  salary,  at  the  same  time  that  he 
mstructs  him  in  the  art,  cannot  be  considered 
as  a  commercial  contract,  and,  therefore,  to  be 
admitted  to  prove  such  contract  by  parole  evi- 
dence a  commencement  depreuve  par  icrit  is 
necessary.  Jones  v.  Jones^  16  L.  C.  R.  296,- C.  C. 
1866. 

552.  Where  the  plaintiff  bought  a  large 
quantity  of  hay,  a  large  portion  of  which  the 
defendant  afterwards  refused  to  deliver,  and 
plaintiff  brought  action — Held,  that,  though  the 
plaintiff  was  a  trader,  still  as  he  had  never 
Dought  hay  before,  and  it  formed  no  part  of  his 
regular  business,  the  contract  was  not  a  com- 
mercial one,  such  as  could  be  proved  by  testi- 
mony under  the  Statute  of  Frauds.  Guemon  v. 
Lacomhe,^^..  L.  .S85,  C.  C.  1872. 

IX.  Conditional. 

653.  A  promise  to  pay  wages  to  a  mariner  in 
advance,  upon  condition  that  he  proceed  to  sea 
in  the  ship,  is  an  agreement  to  pay  so  much 
absolutely  upon  the  performance  of  the  condi- 
tion, whether  the  ship  and  car^ro  be  afterwards 
lost  upon  the  voyage  or  not.  Mullin  v.  Jeffrey, 
1  Rev.  de  Leg.  3(52,' Com.  Ct.  1846. 

X.  Consideration  of,  see  SALE. 

654.  Marriage  is  a  good  consideration  forya 
bond  fide  stipulation  in  a  contract  of  marriage 
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568.  WTiere  the  opposants  filed  an  opposition 
to  a  gale  of  immoveables,  part  of  which  was  a 
mill,  claiming  a  pa|)er  machine  which  they 
had  placed  in  the  mill — Held^  that  the  legal 
eifect  of  the  contract  between  the  vendor 
aod  the  purchaser  was  to  give  the  latter  the 
iiumoveable  precariously  and  as  tenants  only, 
ami  not  to  deprive  the  vendors  of  their 
af-soiote  property  until  after  payment  of 
the  price.  The  Union  Building  Society  v. 
HmstU  &  Goddard  et  ah,  7  L.  C.  R.  374,  S.  C. 
ISo7. 

569.  Where  a  dispute  arose  as  to  the  owner- 
ship of  two  vessels  built  partly  by  the  plaintiffs 
a'uJ  partly  by  the  defendant,  and  concerning 
^hict  a  number  of  instruments  or  written 
ajrreementfi  had  passed  between  the  parties, 
among  which  was  an  absolute  deed  of  sale  of 
the  property,  and  another,  made  simultaneously 
«iiii  it,  an  agreement  to  re-assign  and  trans- 
fer the  property  to  the  vendor  upon  the  per- 
fc>rmance  of  a  certain  condition,  which  con- 
dition was  not  fulfilled — Held,  that  the  deed 
•'!  sale  remained  in  full  force,  and  the  pur- 
chaser was  absolute  owner  and  proprietor  of 
the  propertv  transferred  to  him  m  virtue 
ibereof.    Shaw  <k  Jeffrey,  10  L.  C.  R.  340,  P.  C. 

5T0.  A  party  (the  plaintiff)  went  into  a  store , 
&iicl  purchased  a  quantity  of  goods  to  the  amoimt  * 
U  |44,  without  saying  how  she  proposed  to 
{i&T  for  them,  and,  after  they  were  laid  aside, 
paid  ten  dollars  on  account,  and  asked  for 
deiar  for  the  balance,  and  the  merchant  re- 
fogeii  to  deliver  them,  but  kept  the  ten  dollars 
lor  danjages,  an^  the  party  brought  action  to 
recover  itr—Held,  that  the  merchant  could  not 
retain  the  money  paid,  and  refuse  to  carry  out 
the  transactioD.  Walsh  v.  Bernard  et  al.y  4 
li.  L.  659,  C.  C.  1873;  1496  C.  C. 

XV.  Executory,  see  EVIDENCE  Paeole. 

571.  The  plaintiff  sued  for  damages  for 
'reach  of  contract  arising  out  of  a  letter  writ- 
ten by  one  partner  in  the  name  of  the  firm, 
promiging  to  pay  plaintiff  so  much  a  year  for 
two  years,  ana  at  the  end  of  that  time  to  take 
him  into  thepartnershii)  "  upon  such  terms  as 
should  be  mutually  satisfactory" — Held,  that 
:n)iDoral  conduct,  such  as  keeping  a  mistress,  or 
trequenting  brothels,  would  be  a  sufficient  justi- 
5cation  for  refusing  to  carry  out  such  an  agree- 
nveot.  Higginson  v.  Lyman  et  al.y  4  L.  C.  J. 
229,S.C.lS60. 

572.  And  held,  in  appeal,  that,  in  defining  the 
feet's  to  be  found  by  a  jury,  questions  should 
tiave  been  put  in  respect  of  such  immoral  con- 
'ioot,  a?  material  to  the  defence,  also  as  to  the 
alleged  immoral  and  irregular  character  of  the 
plaintiff.  Lymemet  al.  &  Bigcrinsoii,  1 0  L .  C .  R . 
392,  Q.  B.  1860. 

573.  In  an  action  of  damages  for  breach  of 
prc'ioise  of  sale,  where  the  defendant  pleaded 
•bat  the  promise  was  only  a  verbal  one,  and 
I'M  in  no  way  binding  on  him — Held,  that  to 
«^title  the  plaintiff  to  such  action  the  promise 
Diust  either  have  been  in  writing,  or  must  be 


clearly  admitted  by  the  defendant.     Gagnon  v. 
Fecteau,  16  L.  C.  R.  89,  C.  C.  18G5. 

XVI.  For  the  Sale  op  Goods. 

574.  The  words  of  article  1235  of  the  Civil 
Code,  *'  contract  for  the  sale  of  goods,"  com- 
prise the  sale  of  promissory  notes.  Truteau 
&  Leblanc,  4  R.  L.  560,  Q.  B.  1870. 

XVII.    FRArnULENT. 

I  575.  The  plaintiff  sought  the  rescission  of  a 
deed  of  sale  on  account  of  dol,  and  the  defendant 
pleaded  the  prescription  of  ten  years — Held, 
that  as  the  dol  was  only  discovered  within  the 
ten  years,  that  the  action  must  be  maintained. 
Picault  V.  Demers,  2  L.  C.  J.  207,  S.  C.  1858  f 
2258  C.  C. 

576 .  The  plaintiffs  sought  an  account  from  the 
defendant  of  the  value  of  two  vessels,  based  on 
certain  written  agreements  between  them,  the 
plaintiffs  and  defendant,  concerning  the  vessels 
in  question,  it  being  contended  that  the  agree- 
ments in  question  were  entered  into  between  the 
parties  with  intent  to  defraud  third  persons — 
Held,  that,  even  were  this  true,  the  j^reement 
would  nevertheless  be  valid  and  binding  be- 
tween the  parties  thereto.  Shaw  &  Jeffrey,  10 
L.  C.  R.  340,P.  C.1860. 

577.  Making  a  party  intoxicated  in  order  to 
obtain  his  signature  to  a  contract  is  fraudulent, 
and  a  ground  of  rescission  of  the  contract. 
Verdon  v.  Verdon,  13  L.  C.  J.  223,  S.  C.  1869  ; 
993  C.  C. 

XVIII.  Illegal,  see  Betting. 

578.  Action  was  brought  for  the  recovery 
of  the  purchase  money  stipulated  in  a  deed  of 
sale,  arising  out  of  a  lottery---^€W,  that  the 
sale  was  null,  and  action  dismissed.  Ferguson 
et  al  &  Scott,  2  Rev.  de  Ug.  306,  Q.  B.  1843  ; 
990  C.  C.  &  Q.  32  Vic.  cap.  36. 

679.  A  party  who  has  been  convicted  of  felony 
cannot  demand  the  rescission  of  a  deed  of  sale 
of  an  immoveable  executed  in  compromise  of 
such  felony.    Leblanc  v.  Beaudoin  &Bedard,  2 
R.  L.  625,  S.C.  1870;  989  C.  C. 

XIX.  Immoral,  see  BILLS  OF  EX- 
CHANGE, &c. 

580.  No  rent  can  be  recovered  by  law  for  pre- 
mises leased  for  the  purpose  of  keeping  a  house 
of  ill-fame.  Garish  v.  Duval,  7  L.  C.  J.  127, 
C.  C.  1854 ;  990  &  1624  C.  C. 

581.  A  lease  for  purposes  of  prostitution  is 
an  immoral  Contract,  and  cannot  be  recovered 
on.  Harris  v.  Fontaine,  13  L.  C  J.  336,  S.  C. 
1869;  989&990C.C. 

582.  Any  contract  by  which  one  person  pro- 
mises to  pay  another  a  certain  sum  of  money  if 
he  will  abstain  from  bidding  at  a  judicial  sale  is 
an  immoral  and  illegal  contract  and  cannot  be 
enforced.  Perreault  v.  Couture,  4  R.  L.  73,  C.  C. 
1872. 

583.  Any  contract  by  which  a  father  de- 
prives himself  of  his  paternal  right  is  immoral, 
and  may  be  set  aside.  Barlow  &  Kennedy,  17 
L.  C.  J.  253,  Q.  B.  1873 ;  1258  &  1259  C.  C. 
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sad  that  lie  was  confieouentlj  entitled  to  the 
mil  unoant  sued  for.  Wooddrd  v.  Auringer,  1 
L.  C.  L.  J.  113,  8.  C.  1866. 

5^.  Action  was  brought  on  a  notarial  obli- 
gatioD,  the  rights  under  which  had  been  trans- 
<erred  to  the  plaintiff  with  the  knowled^  and 
con^nt  of  the  detendant,  and  wherein  it  was 
stipulated  that,  as  security  for  the  payment  of 
the  gam  of  $120,  which  the  defendant  acknow- 
Itdged  to  owe  and  promised  to  pay  to  the  auieur, 
he  nypothecated  a  certain  lot  of  land  with 
house  thereon,  etc.,  and  stipulated,  moreover, 
that  until  the  payment  of  the  amount  of  such 
'Miction  the  mortgagee  should  have  the  ri^ht 
to  live  in  the  house,  etc. — Held,  conlirming 
juti^ient  of  court  below,  that  such  covenant 
hanng  the  effect  of  a  lease  of  the  house,  there 
could  be  no  tacit  revendication  from  year  to 
je&r,  so  as  to  cause  a  presumption  of  delay  for 
Ibe  payment  of  the  principal.  Kiiig  v.  Coiapay, 
iO  L.  C.  R.  401,  S.  C.  R.  1866. 

XXn.  Liability  under. 

597.  A  builder  is  resnonsible  for  the  sinking 
of  a  building  erected  oy  him  on  foundations 
made  by  another,  but  assumed  by  him  in  his 
tender  and  contract,  without  protest  or  objection, 
although  such  sinking  be  attributable  to  the  in- 
>utficiency  of  the  foundations  and  of  the  soil  on 
which  they  are  built,  and  is  liable  to  make  good 
at  his  own  expense  the  damage  thereby  occa- 
!<:oned  to  his  work.  Wardle  &  Beikune,  12 
L  C.  J.,  Q.  B.  &  16  L.  C.  J.  86,  P.  C.  1872 ; 
U.^  C.  C. 

598.  Held,  confirming  judgment  of  court  be- 
low, that  a  clause  in  a  deed  of  sale  of  a  ship 
between  J  &  M,  to  which  G  is  no  party,  to  the 
^Sirci  that  J,  who  is  to  complete  the  ship,  shall 
hay  the  timber  required  therefor  from  G,  for 
i^hich  timber  M  promised  to  accept  and  pay 
'iraiis  drawn  at  six  months,  is  a  sufficient  writing 
within  article  1235  of  the  Civil  Code,  and  G  hav- 
ing acted  thereon  with  the  knowledge  and  con- 
sent of  M  (at  whose  instance  the  deed  of  sale 
haii  been  verballv  notified  to  him)  had  a  direct 
vtion  against  y[  for  tlie  price  of  the  timber  so 
'•'Ujihe  draft  for  which  he  had  refused  to  accept 
iiTjJ  pav.  Michon  &  Gauvreau,  1  Q.  L.  R.  27, 
Q.  B.  1874. 

XXin.  Made  is  Foreign  CorKTRT. 

599.  The  law  of  a  country  in  which  a  con- 
tract is  made  and  its  usages  in  trade  must 
£o\tm  in  mercantile  cases.  Allen  v.  Scaife  et 
al,  2  Bev.  de  Leg.  77,  K.  B.  1816,  &  art.  224, 
page        supra. 

»>00.  iVoq/'of.— The  plaintiff  sued  the  defen- 
<iaDt  for  the  value  of  his  occupation  and  enjoy- 
lurnt  of  a  property  situated  m  Upper  Canada 
l-^longing  to  plaintiff,  and  alleged  a  promise  on 
itie  pirt  of  tne  defendant  to  pay  the  amount 
^^laimed,  and  a  witness  was  examined  in  Upper 
Canada  by  commission,  who  deposed  to  the 
fa':ts  alleged  in  plaintiff's  declaration — Held, 
"a  the  motion  of  the  defendant  to  reject  such  a 
finjof  as  not  admissible  according  to  the  laws  of 
thb«  province,  that  proof  of  a  contract  made  out  of 
•he  province  must  oe  governed  by  the  laws  of  the 
^•OTintrv  in  which  the  contract  was  made.  Wilson 
^   Petry  &  Perry,  4  L.  C.  J.  17,  S.  C.  1859. 


XXV.  OrPER  TO  Fulfil. 

601.  The  plaintiff  was  the  transferee  of  two 
notes  accepted  by  his  employer  in  part  settle- 
ment of  a  note  for  £260,  given  by  defendant  in 
consideration  of  one  thousand  shares  of  the 
capital  stock  of  certain  salt  works  sold  by  him 
on  the  understanding  that  the  vendor  was  to 
hold  the  stock  as  collateral  security  until  the 
maturity  of  the  note,  at  which  time,  if  the  note 
were  met,  he  bound  himself  to  execute  the 
transfer  of  the  stock  to  the  defendant,  otherwise 
to  sell  it  and  retain  the  amount  of  the  note  out 
of  the  proceeds.  The  note  at  maturity  was  only 
partly  met  and  his  other  notes  given  for  the 
oalance,  which  were  the  notes  sued  on  b^  the 
plaintiff  as  transferee — Held,  confirming  judg- 
ment of  court  below,  that  as  the  plaintiff  had 
not  set  up  in  his  declaration  any  offer  to  transfer 
the  shares  in  question  to  defendant,  and  having 
refused  such  transfer,  that  the  action  must  be 
dismissed.  Hempsted  &  Drummond  ei  al.,  10 
L.  C.  R.  27,  Q.  B.  1859. 

XXVI.  Op  Hire,  see  MASTER  and  SER- 
VANT. 

602.  Action  was  brought  for  the  value  of 
work  and  labor  done  in  tSie  repair  and  manu- 
facture of  certain  articles — Held,  not  to  be  a 
sale  pure  and  simple,  but  a  contract  for  the  hire 
of  work,  which  did  not  come  under  the  Statute 
of  Frauds.  Donegani  &  Mollinelli,  14  L.  C.  J. 
106, Q.  B.  1869. 

603.  Defendant  lodged  a  horse  with  plaintiff, 
a  livery  stable  keeper,  to  take  care  of,  for  which 
he  was'  to  pay  seventeen  dollars  a  month,  but  at 
the  end  of  a  week  took  him  away  and  tendered 
$4.25.  This  the  plaintiff  refused,  alleging  that 
the  price  should  be  greater  for  a  short  period — 
Held,  that  the  plaintiff  could  not  recover  more 
than  was  offered.  Avery  v.  Lawlar,  3  R.  C.  77, 
S.  C.  1872. 

XXVm.  Op  Marriage,  see  PROMISE  of, 

604.  Breach  of. — Promises  of  marriage  form 
valid  obligations  and  are  subject  to  all  the  rules 
of  such,  even  against  the  female  contractanie. 
Mathieu  v.  Laflamme,  4  R.  L.  371,  S.  C.  1872. 

605.  But  where  the  female  Jianc6e  refused  to 
carry  out  her  agreement  to  niairy  the  plaintiff', 
on  the  ground  of  reports  which  she  had  heard 
against  the  plaintift  s  father,  with  whom  it  was 
understood  she  and  her  husband  were  to  live 
in  common — Held,  that  she  was  justified  in 
breaking  the  engagement,  but  she  should  pay 
the  actual  loss  incurred  by  the  plaintiff  thereoy. 
Moreau  v.  Pelleiier,  6  R.  L.  720,  S.  C.  1873. 

XXX.  Performance  op. 

606.  The  plaintiff  sold  to  the  defendant  a 
quantity  of  tuttocks  of  a  certain  size  set  forth 
in  written  contracts  signed  by  them  respec- 
tively. It  was  agreed,  also,  that  the  defendant 
should  send  a  man  to  work  for  the  plaintiff 
and  superintend  the  getting  out  of  the  futtocks, 
the  defendant  agreeing  to  receive  everything 
marked  off  for  her  by  the  man  she  would  select 
for  that  purpose.    The  plaintift'  tendered  to  the 
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(JlJi.  Action  was  brought  to  pet  aside  a  deed 
fit"  ?ale  of  certain  property  made  to  the  defen- 

lani  by  the  auteur  of  the  plaintiff  some  years 
prPTJously,  on  the  ground  of  fraud,  it  being 
:il!e<!ed  that  the  defendant  had  conspired  with 
ihe  liupband  of  the  vendor,  who  was  a  worthless, 
jroihgi]  person,  to  deprive  the  wife  of  her  pro- 
ti^rty  for  a  totally  inadeouate  consideration — 
//eM,  confirming  the  judgment  of  the  court 
Mun\  that,  afl  the  plaintiffnad  not  brought  into 
ilie  record  all  the  parties  interested  in  the  case, 
an-i  as,  moreover,  ten  years,  less  one  day,  had 
if^n  allowed  to  elapse  between  the  date  of  the 
<a:<I  deed  of  sale  and  the  institution  of  the 
action,  during  which  time  defendant  had  made 
jrnrat  improvements  in  the  property,  and  as, 
r..>n?over,  no  fraud  had  been  actuafly  proved, 
ih&t  the  action  would  be  dismissed  with 
c-Ht<!.  Guy  on  &  Lionais,  2  R.  L.  333,  Q.  B. 
i-TU. 

()19.  The  plaintiff  had  sold  a  number  of 
horse?  and  carriages  to  the  defendant  for  $800, 
i  ct  by  title  of  lease,  said  sum  to  be  paid  at 
certain  periods  stipulated  in  the  deed,  out  the 
property  to  belong  to  the  purchaser  at  the 
vfid  of  ihe  term  if  all  the  conditions  were  then 
inlawed.  The  defendant  failed  to  pay  $250, 
EDd  tlie  plaintiff  took  an  attachment  in  reven- 
•iicatioD  to  recover  the  property — Heldy  that 
.<ucb  a  proceeding  would  not  lie,  as  the  proper 
riiedy  was  by  action  in  rescission  of  the 
dee^i.    Brawn  &  Lemieux,  3  R.  L.  361,  Q.  B. 

«)20.  The  action  in  rescission  follows  the 
claim  if  transferred,  unless  otherwise  reserved 
It  the  creditor.  Berard  v.  Barreite  etux.  & 
Laml^ai  k  Sahas,  5  R.  L.  703,  S.  G.  1874; 
1GT4  C.  C.  • 

t>21.  Ad  action  to  rescind  a  contract  on 
ai>x#unt  of  breach  of  warranty  must  be  brought 
with  all  due  diligence,  and  must  have  the  effect 
of  replacing  the  other  in  the  same  pofiition  with 
rt^'pect  to  tne  goods  which  are  the  subject  of  the 
o  a  tract  as  he  was  before  their  delivery.  Lewis 
it  al.  V.  Jeffry,  1»  L.  C.  J.  132,  S.  C.  1874; 
15:^1  C.  C. 

622.  Where  a  person  has  acquiesced  in  a  deed 
cA  ^ale  from  hitn  to  another  for  a  number  of 
te&r^  and  then,  when  the  property  has  been 
niateriallj  improved  and  increased  m  value  by 
Uie  expenditare  of  capital,  seeks  to  have  the 
d«ed  set  aside,  he  must  show  good  reason  for 
tie-  delav  or  the  action  must  be  dismissed. 
Lmmntr,  Lionais,  6  R.  L.  123,  P.  C.  1874 ;  & 
5LC.L.  J.163,  8.  C.  1866. 

i23.  A  contract  of  sale  cannot  be  rescinded 
<m  account  of  alleged  defects  if  such  defects  are 
C|ie9  and  apparent  and  could  easily  have  been 
t«ovcred,and  e8i)ecially  if  they  only  affect  the 
vl^i  of  sale  incidentally,  and  not  the  sub- 
«aace  of  the  thing  itself.  Frigon  v.  Bussel,  6 
R.  L.  559,  8.  C.  1874 ;  1523  C.  C. 

iU.  And  where  action  is  brought  against 
the  piurchaf>er  for  the  price  of  sale,  and  he 
pleads  groQnd  of  rescinding  the  contract,  he 
BiL«t  not  only  pray  for  the  dismissal  of  the 
■etioD,  bat  that  the  contract  itself  be  rescinded, 
lb. 

^25.  The  action  in  rescission  of  a  contract  of 
•fe  is  prescribed  in  ten  years.  Wainright  et 
«x.  V.  The  Mavor,  etc.,  of  Sorel,  6  R.  L.  668, 
fc  C.1874;  1648  CO. 


XXXVI.  REsoLnoRY  Clause  in. 

626.  Where  the  plaintiff  sued  on  a  contract 
of  lease  accompanied  by  promises  of  sale  on 
the  condition  that  the  other  contracting  party 
should  build  a  house  on  the  property,  of  a 
certain  value,  that  he  should  pay  the  rent  as 
stipulated,  and  also  the  first  instalment  of  the 
price  of  sale,  and,  failing  in  any  of  these,  that 
the  promise  of  sale  should  be  null  and  void — 
Hela,  on  action  brought  for  the  first  instalment 
overdue,  that  the  stipulation  could  not  be  con- 
sidered de  rigueur,  and  the  action  was  dis- 
missed with  costs.  Homier  v.  Demers,  1  L.C.J. 
12,  8.  C.  1856;  1088  C.C. 

XXXVII.  Sous  8KING  PrivI:. 

627.  Contracts  in  writing,  sous  sei fig priv^,  are 
not  null  because  they  are  not  made  en  double- 
Shaw  V.  McConnelU  4  L.  C.  R.  176,  8.  C. 
1854. 

XXXVm.   SiGNALLAGMATIQUE. 

628.  An  agent  cannot  claim  a  commission 
where  he  has  been  engaged  to  execute  the  com- 
mission by  a  signallagmatique  contract,  and 
where  it  is  presumable  that  such  commission 
was  intended  to  be  part  of  the  consideration  of 
the  contract.  Renaud  v.  Walker  &  ^  contra, 
13  L.  C.  J.  180,  8.  C.  1868. 

XXXIX.  Termination  of. 

629.  Where  the  plaintiff  had  agreed  with  the 
defendant  M  and  his  partner  to  furnish  all  the 
malt  which  they  woulcf  require  for  their  brewery 
during  five  years  on  certain  conditions,  and  M 
and  his  partner  became  insolvent — Held,  that 
such  contract  was  only  binding  as  long  as  the 
malt  was  required,  ana  therefore  the  insolvency 
of  defendants,  and  their  ceasing  to  employ  the 
brewery,  terminated  the  contract,  and  no  damages 
could  be  claimed  on  the  ground  of  subsequent 
non-pertbrmance.  Oakley  v.  Morrough  ei  al., 
P.  R.  74,  K.  B.  1810. 

XL.  To  Marry. 

630.  An  action  against  a  tutor  for  non-per- 
formance of  a  contract,  by  which  he  undertook 
to  marry  his  ward  to  the  plaintiff,  cannot  be 
maintained.  Chahot  v.  Morriseiy  2  Rev.  de  Leg. 
79,  K.  B,  1812. 

XLn.  Violation  of. 

631.  Action  was  brought  by  an  architect  to 
recover  the  amount  agr^  upon  for  the  super- 
intendence of  a  house  in  course  of  construction — 
Held,  confirming  the  judgment  of  the  court 
below,  that  an  architect  cannot  at  the  same  time 
be  employed  in  the  interests  both  of  the  pro- 
prietor and  the  builder  and  receive  pay  from 
DOth,  and,  where  it  was  proved  that  the  architect 
had  covenanted  with  the  builders  to  receive  pay 
from  him — Held,  a  violation  of  the  contract 
sufficient  to  discharge  the  proprietor.  Tahrland 
&  Rodier,  16  L.  C.  R.  473,  Q.  B.  1866. 
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I.  Action  Against,  648-650. 

II.  Actios  by,  651-654. 
For  Extra  IFarA,  655-657. 

III.  £tib£nce  of  Tenders  bt,  658,  659. 

IV.  LlABILlTT  OF,  660-668. 
For  Accidents,  669,  670. 

V.  Rights  of,  671,  673. 

I.  Action  Against. 

$4S.  Action  in  assumpsit  was  brought  against 
a  (XtDtractor  tor  money  advanced  to  nim  ibr  the 
I  uililing  of  a  house  which  he  had  failed  to  build 
—Ueldy  OD  the  plea  of  the  defendant,  that  his 
oliigatioD  was  to  build  the  house,  and  not  to 
repay  the  money,  a  thing  which  he  had  never 
premised  to  do,  and,  therefore,  the  action  in  as- 
^umpeit  did  not  lie.  Ingham  v.  Kirkpatrick,  3 
LC.J.282,S.C.  1856. 

<>49.  In  an  action  on  a  quantum  meruit  for 
w«rk  and  labor  done,  with  the  common  counts 
inly  in  the  declaration,  if  it  appear  that  the  work 
vnki  performed  under  a  written  contract  the  ac- 
tK>Q  will  be  dismist^ed. 

650.  But  on  the  other  hand  if  the  action  is 
fTought  on  a  contract,  and  the  contract  is  not 
f<n>ved,  no  evidence  of  a  quantum  meruit  can  be 
rM^eived  unless  there  be  a  common  count  for  a 
qHonium  mendt  in  the  declaration.  Barry  v. 
Dtacon,  2  Rev.  de  Leg.  124,  K.  B.  1820. 

II.  Action  by. 

imI.  Action  was  brought  by  a  contractor  on  a 
(i^itract  to  build  the  brick  and  stone  work  of 
A  hi/uee  and  furnish  the  materials — Held,  on 
"f^-tion  as  to  the  admissibility  of  a  witness, 
'\'.'A  it  was  a  commercial  action  so  as  to  admit 
•  :tbe  rules  of  evidence  derived  from  the  English 
•iw.  McGraih  v.  Lloyd,  1  L.  C.  J.  17,  S.  C. 
i^:^;  1206C.  C. 

to2.  And  in  an  action  of  assumpsit  for  work 
toti  Jalor  done,  where  the  defendant  pleaded  and 
{•rured  that  the  work  was  done  under  special 
^nt«n  agreement,  the  action  was  dismissed, 
McGimns  v.  McClosky  et  al.,  1  L.  C.  J.  193. 
ii.C.lb67. 

t53.  A  contractor  contracted  to  do  work  as 
vrli  in  his  own  name  as  in  the  name  of  another, 
kcai  atlerwaitis  action  was  taken  for  the  price  in 
th«  Dame  of  both,  and  the  defendant  pleaded  that 
tie  other  waa  no  ^t^  to  the  contract  and  there- 
^jn  cuuld  not  jom  m  the  action — Held,  that 
titlkuagh  the  other  never  ratified  the  contract  or 
putidpated  in  its  execution  that,  under  the  terms 
^  Qkb  contract,  the  action  could  be  brought  in 
die  name  ai  both.  Newccmb  &  Grant  et  aL,  14 
L  C  K.  40,  S.  C.  A  Q.  B.  1862. 

€54.  And  held  also,  that,  were  it  otherwise,  the 
ROLgnitkni  of  the  plaintiff  by  the  defendant  by 
t^  terms  of  his  articulatk>n  of  facts  would  lie 
nfiooit  to  cover  his  exception.    lb. 

<o3.  Far  Extra  Work, — A  carpenter  cannot 
MBtain  an  action  generally  indebitatus  assump' 
lA  as  for  a  qumUum  mendt  for  work  and  labor 
Vxtooed  atti  materials  found  by  him,  if  such 
wr  ud  matenals  were  for  extra  work  to  be 


valued  in  an  express  authentic  written  agreement 
according  to  a  specified  contract.  In  other  words 
the  law  does  not  permit  an  action  i7UJM>itatus  as- 
sumpsit to  be  brought  on  a  specialty  or  deed,  nor 
on  any  special  agreement  in  execution  of  which 
anything  remains  to  be  done,  the  proper  course 
being  to  allege  the  contract  in  pursuance  of 
whicn  any  extra  work  was  to  be  oone.  Stuart 
V.  Trepannier,  1  Rev.  de  Leg.  297,  Q.  B.  1846 :. 
1690  C.  C. 

656.  The  plaintiff  and  others,  bricklayers  and 
masons,  having  undertaken  to  make  certain 
masonry  under  a  written  agreement  from  the 
defendant  in  the  Quebec  and fiichmond  Railway,, 
and  having  during  the  progress  of  the  work  been 
employed  with  some  otner  men  at  extra  work  by 
the  day,  brought  action  against  the  defendant,, 
and  produced  their  brother  as  a  witness  to  such 
extra  work,  but  upon  objection  the  evidence  of  the 
brother  was  declared  to  be  inadmissible.  Subse- 
quently the  defendant  attempted  to  prove  by 
parole  evidence  payment  of  such  extra  work,  and 
after  objection  the  evidence  was  allowed  to  be 
taken  de  bene  esse.  Eventually  the  action  was 
dismissed,  and  the  case  having  been  carried  to 
appeal — Held,  to  be  a  commercial  action,  and  the 
juagment  of  the  court  below  was  reversed ► 
Fahey  et  al.  v.  Jackson  et  al.,  7  L.  C.  R.  27,> 
Q.  B.  1867;  1233  C.C. 

657.  The  plaintiffs  brought  action  for  extra 
work  done  on  the  premises  of  the  defendant,  for 
which  they  had  a  contract  in  writing,  with  a 
stipulation  that  no  charge  for  extra  work  should 
be  made  unless  the  order  for  such  work  should 
be  given  expressly  in  writing — Held,  reversing 
judgment  of  court  below,  that  such  a  stipula- 
tion could  not  exempt  the  proprietor  from  an- 
swering on  fmis  et  articles  as  to  verbal  orders 
given  for  the  said  work,  and  that  such  a  con- 
tract being  of  a  commercial  nature,  oral  evi- 
dence  was  admissible.  Kennedy  et  al.  &  Smith, 
6  L.  C.  R.  260,  Q.  B.  1856 ;  1233  &  1690  C.  C. 

III.  Evidence  of  Tenders  by. 

658.  Plaintiff  brought  action  for  the  coPt  of 
constructing  a  chapel  which  he  had  erected  at 
the  instance  of  defendants — Held,  that  tenders 
on  the  part  of  a  contractor,  where  the  amount 
exceeds  $50,  cannot  be  proved  by  witnesses. 
Chevrefils  v.  Les  Syndics  de  la  Paroisse  de  Ste^ 
mitne,  2  R.  L.  161,  S.  C.  1869. 

659.  Nor  could  tiie  acceptance  of  such  ten- 
ders  bv  the  wardens  appointed  for  the  construe* 
tion  of  the  church  be  proved  by  witnesses,  inas- 
much as  the  wardens  so  appointed  form  a  cor- 
poration, and  cannot  bind  themselves  except 
oy  writing.    lb-,  365  C«  G. ;  &,  art.  406  supra. 

IV.  Liability  of. 

660.  In  an  action  by  a  builder  to  recover  the 
sum  of  i)389  Is.  6d.,  oalance  due  on  a  contract 
for  the  erection  of  seven  houses,  etc.,  the  defen- 
dant set  up  an  amount  due  for  damages  by  rea- 
son of  the  foundations  of  three  of  tne  houses 
having  given  way,  so  that  the  houses  had  to  be 
taken  down  and  rebuilt — Held,  confirming  the 
judgment  of  the  court  below,  that  the  defendant 
was  responsible  or  the  vices  du  sol,  although 
he  be  bound  by  his  contract  to  follow  certain, 
plans  and   specifications  under  the  direction 
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mutit  be  diamiseed.      Cowati  &  McOready,    1 
L.  C.  L.  J.  66,  R.  C.  1865 ;  1697  C.  C. 

t)73.  The  plaintiff,  a  widow,  brought  action  for 
wvrk  doDe  to  a  church  by  her  husband,  claiming 
for  double  the  measurement  of  the  work — Heldy 
tiiat  she  was  entitled  to  the  value  only  of  a 
(•iogle  measurement,  and  not  to  double,  there 
\r\\ig  no  law  or  usage  adduced  in  support  of  such 
a  pretension.  Quimeiie  v.  Gamacke,  10  L.  C.J. 
132,  Q.  B.  1865. 


COXTEAINTE     PAE    COKPS  — Sec 
IMPRISONMENT. 


CONTRE  LETTRE— iSfce  SALE. 


COXA- EYANCE— See  DEEDS,  SALE, 
TRANSFER,  &c. 

I.  Actios  ok,  see  ACTION  Petitory. 

U.  FRACDULEKT,*ce  INSOLVENCY  Assign- 
ment. 

III.  Ukdeb  Power  of  Attorney,  see 
AGENCY. 


CONVICTION. 

I.  Against  Bailiff,  674. 

II.  Amekdmekt  of,  675. 

III.  Appeal  from,  676. 
lY.  Bad,  677-684. 

V.  By 
Couri'MarHal,  685. 
iujftce  of  the  Peace,  686-689. 
MagUtratey  690-693. 
Recorder' 9jCkmrt,  694-697. 

VI.  For  Disturbing  the  Peace,  698. 
yn.  For  Injury  to  Property,  699. 
Vm.  FoBM  OF,  670. 

IX.  Illegal,  701,  702. 

X.  Nullities  in,  703,  704. 

XI.  Undek  Agricultural  Act,  705,  706. 

XII.  Under  License  Law,  707-709. 

XIII.  Undbr  Monicipal  Bye-Law,  710.- 

XIV.  Undes  Special  Statute,  711. 

I.  Against  Bailiff. 

(>74.  Hddy  on  certiorari,  that  a  conviction 
tiSain<it  a  bailiff  for  exacting  more  than  his 
ifS&i  fees  would  be  qnashed  on  the  ground  that 
tiie  magistrate  permitted  the  information  to  be 
ameod^,  aod  because  no  precise  date  of  the 
ofience  was  flYeo.  Nutt  exp.,  6  L.  C.  R.  488, 
8.  C.  1856. 

n.  Ajeendment  of. 

(T5.  The  defendant  had  been  condemned  to 
ift^atui  costs,  or  one  month's  imprisonment,  for 
katping  a  house 'of  public  entertainment  with- 
titt  license,  and  the  conviction  was,  on  petition 
fcr  certiorari,  held  to  be  bad — Held,  that,  if  it 
Lai  leeik  an  order^  it  could  have  been  amended 
l/tbe  court,  but  the  conviction  being  in  law  an 


entire  judgment  and  indivisable,  it  could  not  be 
amended.  Slcuik  exp.  &  Bellemaref  7  L.  .C.  J. 
6,  S.  C.  1862. 

III.  Appeal  From,  see  APPEAL. 

676.  There  is  no  appeal  to  the  Queen's  Bench 
from  a  tonviction  by  a  justice  of  the  peace 
under  the  Quebec  License  Act.  Paige  & 
QHffithy  17  L.  C.  J.  302,  Q.  B.  1872;  Q.  L.  A. 
sec.  195. 

IV.  Bad,  su  Illegal. 

677.  A  conviction  in  which  it  is  stated  that 
the  offence  complained  of  was  committed  d^puis 
environs  huit  jours,  is  bad  for  uncertainty.  Hook 
exp,,  3  L.  C.  R.  496,  S.  C.  1853. 

678.  A  convictio'h  founded  on  an  information, 
charging  several  offences  in  the  conjunctive 
which  have  been  charged  in  the  information  in 
the  disjunctive,  is  bad.  Hogtie  exp.  &  Moneite,  3 
L.  C.  R.  94,  S.  C.  1853. 

679.  And  a  conviction  for  several  offences,  but 
condetiming  the  defendant  "  for  his  said  offence" 
to  pay  but  one  penalty,  is  bad.    lb. 

680.  Where  the  defendant  had  been  convicted 
of  keeping  a  house  of  public  entertainment 
without  a  license  and  condemned  to  pay  a  line 
of  $50  and  cosU*,  or  one  month's  imprisonment — 
Held,  on  petition  for  certiorari  that  the  convic- 
tion was  bad,  inasmuch  as  the  condemnation  to 
one  month's  imprisonment  was  not  founded  on 
any  law,  but  was  contrary  to  law.  Slack  exp.  & 
Bellemare,  7  L.  C.  J.  6,  S.  C.  1862;  Q.  34 
Vic.  cap.  2,  sees.  11  &  188,  &  36  Vic.  cap.  3, 
sec.  10,  &  37  Vic.  cap.  3,  sec.  1,  &  38  Vic.  cap, 
6,  sec.  1,  &  39  Vic.  cap.  6,  sec.  20. 

681 .  Where  a  conviction  was  had  under  the 
C.  8.  L.  C.  cap.  6,  based  on  a  charge  ol 
**  keeping  a  house  of  public  entertainment  "-- 
Held  that  such  conviction  was  bad,  as  consti- 
tuting no  offence  under  the  statute  referred  to. 
Moa6  exp.  &  Roy,  7  L.  C.  J.  107,  S.  C.  1863  ; 
Q.  34  Vic.  cap.  2,  sec.  2. 

682.  Conviction  quashed,  the  mayor  of  the 
municipality  havme  prosceuted  in  ine  name  of 
such  municipality  that  "  O.  C,  de  la  ville  de 
"  L4ms,  maire  de  la  diie  ville,  au  nom  de  la  cor^ 
"poratibn  de  la  ville  de  LMs,*^  and  the  offence, 
as  stated  in  the  information  and  conviction, 
being  different.  Hamelinexp.,\  B.C.  246,  S.  C. 
1871. 

683.  Where  a  conviction  was  had  for  repair- 
ing a  roof  with  shingles,  and  it  was  shown  that 
the  statute  on  which  the  bye-law  was  based, 
only  mentioned  covering  a  roof  with  shingles — 
Held,  that  the  bye-law  could  not  go  beyond  the 
statute,  and  that  the  conviction  was  bad.  Xo- 
chavelU  exp.,  3  R.  C.  87,  S.  C.  1872. 

684.  A  conviction  based  on  a  bye-law  which 
establishes  a  penalty  for  every  day  that  an 
offence  is  committed,  when  the  statute  u|)on 
which  the  bye-law  is  based  does  not  clearly  give 
authority  to  impose  either  fine  or  imprisonment, 
is  bad  and  wiu  be  quashed.  Brown  exp.  & 
Sexton,  18  L.  C.  J.  194,  S.  C.  1874. 

V.  By 

685.  Cknwt- Martial.— Where    the    petitioner 
was  convicted    by  court-martial    held    at  the 
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XI.  UsDER  Agbioultubal  Act. 

705.  A  certiorari  will  lie  from  a  conviction 
nnder  the  Agricultural  Act,  when  it  omits  to 
lueDtioQ  the  grounds  on  which  it  is  based.  La- 
hnde  exp.,  3  R.  L.  450,  S.  C.  1871;  24  Vic. 
cap.  30,  sec.  15. 

706.  A  certiorari  will  lie  from  a  conviction 
arL«ing  out  of  the  illegal  occupation  of  Indian 
lands,  if  there  be  grounds  for  belief  that  the  con- 
TJction  was  had  without  proof,  but  if  the  return 
?bow  that  the  conviction  was  had  upon  the  con- 
fe:4.4ioQ  of  the  defendant,  the  latter  will  not  be 
permitttti  to  go  outside  of  the  record  and  show 
Iv  atfidavits  of  parties  present  that  he  made  no 
confession,  and  that  the  return  is  false,  and  that 
the  conviction  was  really  had  without  proof  or 
wofession  whatever,  Morrison  k  BeLorimier, 
13L.C.  J.295,  S.  C.  1869. 

XII.  UvDER  License  Law. 

707.  In  a  conviction  under  the  license  law  the 
conviction  must  exactly  conform  to  the  charge 
in  the  information.  Thompaon  &  Durnford,  12 
L.C.J.  285,  C.C.  1868. 

708.  And  where  the  statute  creates  several 
offences,  one  of  which  is  charged  in  the  infor- 
Difttion,  a  conviction  for  another  ofi^nce,  though 
.-Tibject  to  the  same  penalty,  will  be  held  bad, 
atpj  be  quashed.    lb. 

709.  Certiorari  will  not  lie  from  a  conviction 
under  the  license  act  pronounced  by  a  district 
riiagi'^trate,  even  where  the  defendant  has  made 
the  deposit  required  by  that  act.  Duncan  exp, 
Jfc  Marquis  exp.y  4  R.  L.  228,  k  16  L.  C.  J.  188, 
S.  C.  1872,  Q.  L.  A.  sec.  195  k  Q.  32  Vic.  cap. 
2.J,  sec.  29. 

XIII.  Ui-DER  Municipal  Bye-Law. 

710.  Where  a  conviction  was  had  before  the 
rw^*der  of  the  City  of  Montreal  for  selling  fresh 
P>rk  in  a  shop,  then  occupied  by  the  defendant, 
without  the  public  markets,  notwithstanding  the 
p^J^ision3  of  the  bye-law  setting  forth  that  no 
j»rr*)n  should  sell  or  expose  for  sale  in  any  street, 
square,  lane  or  any  other  public  place  in  the  city, 
Mher  than  in  one  of  the  public  markets,  any 
k^iid  of  fresh  provisions  or  butchers'  meat  or 
tr^h  pcvk  or  salt  meat  or  fowl  or  other  animal 
pn)daoe  or  effects  generally  sold  in  public  mar^ 
kt£r,  Jec. — Heldf  on  certiorari,  that  the  convic- 
tiuci  being  had  for  selling  "  at  the  domicile  of 
tfat  defeodant,'^  that  it  did  not  come  within 
the  provisions  of  the  bye-law,  which  mentioned 
oaW  streets,  squares,  lanes  or  other  public 
f  laice?,  and  the  conviction  was  quashed.  Daigle 
<rv.  h  Tke  Mayor ^  dtc,  of  Montreal,  5  L.  C.  J. 
i>4,  k  11  L.  C.  B.  289,  S.  C.  1861. 

XIV.  UiTDEB.  Special  Statute. 

Til.  Where  by  the  first  statute  the  penalty  of 
\wtj  mofQth's  imprisonment  **  with  or  without 
faiard  labor "  was  imposed,  and  by  the  second 
itatute  the  time  was  extended  to  six  months, 
vitboat  mentioning  hard  labor — Heldy  that  this 
ahfTation  was  equivalent  to  a  new  statute,  and 
tiiai  a  ccmviction  under  the  latter,  imposing  six 
Bt'i^th*  imprisonment  with  hard  labor,  was  oad. 
Williams  exp.,  19  L.  C.  J.  120,  S.  C.  1875. 


CQ.PAETITIONEES— See  PAETAGE 

I.  Rights  op,  see  ACTION    En   Pabtaoe, 
Possessory. 


CO-PEOPEIETOES. 

I.  Rights  of,   see  ACTION  Petitory,  Pos- 
sessory, kc. 


COPTEIGHT. 

I.  Registration  of. 

712.  The  plaintiff  claimed  to  have  the  copv 
right  of  a  book  called  the  Grande  CaUckismede 
Quebec,  and  complained  that  the  defendant,  in  vio- 
lation of  his  rights,  had  printed  the  said  book  and 
offered  it  for  sale,  and  had  incurred  penalties  to 
the  amount  of  $6000— ifcZc^,  that  only  the  author 
or  his  legal  representatives  could  avail  them- 
selves of  the  law  respecting  literary  nroperty,  and 
even  they  had  no  right  of  action,  unless  the  work 
had  been  registered  before  being  placed  in  circu- 
lation. Langlois  v.  Vincent,  18  L.  C.  J.  180, 
S.  C.  1874  ;  C.  31  Vic.  cap.  54. 


COEONER 

I.  Finding  of  Jury,  713-715. 

713.  The  finding  of  a  coroner's  jury  is  equiva- 
lent to  an  indictment,  and  the  omission  of  the 
words  "  feloniously  "  and  "  hlay  "  in  a  finding  of 
manslaughter,  is  latal.  Brydges  exp.,  18  L.  C.  J. 
141,  Q.  B.  1874.  ,    ^ 

714.  And  the  finding  may  be  quashed  on  a  rule. 

lb.  ' 

715.  Where  the  grand  jury  has  found  "  no 
bill,"  the  crown  has  the  right  to  have  the  pris- 
oner arraigned  and  tried  on  the  finding  ol  the 
coroner's  jury.  Regina  v.  Tremblay,  18  L.  C.  J . 
158,  Q.  B.  1873. 


COEPOEATIONS— See  COMPANIES, 
JOINT  STOCK. 

I.  Building  Societies,  716. 
n.  Bye-Laws,  717. 

III.  Civil. 

Status  of,  718, 719. 
What  are,  720. 

IV.  Constitution  of,  721. 

V.  Declaration  by,  722. 

VI.  Disabilities  of,  723. 

VII.  Effect    of    Incorporation    on   ouit 

Pending,  724. 

VIII.  Evidence  of  Members  of,  725. 

IX.  Foreign,  726, 727. 

X.  In  Mortmain. 
What  is,  728,  729. 

XL  Liability  of. 
For  acts  of  agents,  730-732. 
For  libel,  m.  ^      ^  _. 

For  refusing  to  transfer  shares,  7^4. 

Members  of,  Td5-^^1 . 
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*Imi*^ible.*  Moss  v.  Carmichael  &  The  Rail- 
way Car  Oo.,  3  L.  C.  J.  166,  S.  C.  1856;  1232 
C.  C. 

IX.  Foreign. 

726.  A  foreign  corporation,  legally  incorporated, 
mav  validly  enter  into  contracts  in  this  Province, 
and  sue  in  the  courts  of  this  Province  the  persona 
with  whom  they  contract,  to  compel  tnem  to 
fulfil  their  obligations.  The  Connecticut  & 
Piusumpsi^  Rivers  Railway  Co.  &  Comsiock, 
1  R.  L.  589,  Q.  B.  1870  ;  25  &  27  C.  C. 

727.  A  foreign  corporation  ia  not  known  to  the 
law  a;!  a  natural  person,  and  cannot  of  right 
claim  the  exercise  of  the  rights  and  privileseH  of 
natural  persons.  The  Chandih'e  Uold  Mining 
Co.  k  DtsharaUy  15  L.  C.  J.  44,  Q.  B.  &  4 
R.  L.  645  &  17  L.  C.  J.  275,  P.  C.  1873. 

X.  Ix  Mortmain. 

728.  What  are. — In  an  action  for  lods  et 
vthtts  by  a  seigniory  againnt  a  corporation,  called 
the  Quebec  Exchange — Held,  that  a  joint  Htock 
cmpauy,  duly  incorporated  by  statute,  is  not  a 
oijrporation  in  mortmain,  ana  that  acquisitions 
m&ie  by  Rich  a  company  do  not  give  rise  to  a 
n^ht  of  indemnity  in  favor  of  the  seignior.  Ijcs 
Messieurs  des  beminaires  &  La  Bourse  de 
Quebec,  3  L.  C.  R.  26,  S.  C.  1853. 

729.  Action  was  brought  against  the  Gran 
Trunk  Railway  Company  to  recover  the  sum  o 
XI 852  3d.  2d.,'being  amount  of  lods  ei  ventes  and 
indemnity  due  by  defendants  on  the  acquisition 
bv  them  of  the  St.  Lawrence  and  Atlantic  Rail- 
way, which  passed  through  the  seigniory  of  the 
plaintiff,  together  with  the  indemnity  due  to  the 
^ipior  because  the  defendant  was  a  corporation 
hofling  in  mortmain — Held,  that  the  defendant 
was  a  mere  trading  corporation,  incorporated  for 
commercial  purposes,  with  perfect  freedom  of 
acquisition  and  alienation  of  its  property,  and  the 
iaci  that  its  existence  and  succession  was  con- 
tinuous and  perpetual  did  not  make  it  a  corpora- 
ti«)D  holding  in  ihortmain.  Kierzkowski  v. 
'Ike  Grand  TVunk  Railwau  Co.  of  Canada,  4 
L.C.J.  86  &  8 L.  C.  R.  3,  S.  C.  1857,  &  10  L.  C.  R. 
47,  Q.  B.  1859 ;  366  C.  C. 

XI.  LlABILITT   OF. 

730.  For  Acts  of  Agents. — Corporations  are 
H^ind  by  the  acts  of  their  agents  in  the  same 
way  and  to  the  same  extent  a*^  persons  are.  Fer- 
ris- &  The  Wardens  of  the  House  of  Industry,  1 
V^s.  de  Le^.  27,  Q.  B.  1845. 

731.  A  civil  corporation  is  responsible  like 
inJividuaLs  for  the  acts  of  those  authorized  to 
r^pre^nt  it.  Brown  &  Sprirwle  &  The  Corpo- 
ration  ofM(Aitreal,  4  R.  L.  7j'S.  C.  1871. 

732.  But  a  corporation  isrnot  responsible  for 
damages  caused  by  a  contractor,  or  oy  tliose  in 
hi*  employ,  while  carrying  on  work  for  the  coi^ 
piTation  for  which  he  ijad  the  contract.  Thibo- 
demt  V.  The  City  Passenger  Railway  Co.,  i 
R.  L.  654,  C.  C.  1873^4^97  C.  C. 

, ;;r- 

*  Under  the  article  of  the  Code  cited  interest  Is  no 
Im^HT  an  objection  to  the  admiMion  of  evidence,  and 
*S,-ctM  <m\f  its  credibility.— Ed. 


733.  For  Libel. — A  civil  corporation  is  res- 
ponsible for  a  libel,  and  subject  to  the  provisions 
of  article  356  of  the  Civil  Cfode.  Brown  v.  Th^ 
Mayor  et  al.  of  Montreal,  17  L.  C.  J.  46,  S.  C. 
1873. 

734.  For  Refusing  to  Transfer  Shares. — Ac- 
tion was  brought  against  a  raifway  company  lor 
neglecting  to  register  a  transfer  of  shares  in  the 
books  of  the  comi)any,  whch  had  been  trans- 
ferred by  the  plaintiff  to  a  creditor  as  collateral 
security,  the  arrangement  being  that  the  creditor 
should  sell  the  shares  at  the  best  rate,  and,  after 
deducting  the  amount  of  his  claim,  pay  over  to 
the  plaintiff  the  balance,  and,  after  repeated  de- 
mand upon  the  company  to  register  such  shares, 
they  were  finally  registered  and  sold,  but  in  the 
interim  a  great  depreciation  had  taken  place  in 
the  value  of  the  shares,  and  the  plaintiff  Drought 
action  by  way  of  damages  for  the  difference — 
Held,  reversing  the  judgment  of  the  court  below, 
(vide  2  L.  C.  J.  29 H  that  the  plaintiff  was  enti- 
tled to  an  action  of  cfamagCH,  and  judgment  went 
accordingly.  Webster  v.  The  Grand  TVunk 
Railway  Company  of  Canuda^  3  L.  C.  J.  148, 
Q.  B.  1859;  Q.  32  Vic.  cap.  51,  sec.  17. 

735.  Members  of. — The  defendants  filed  an  ex- 
ception to  the  form  on  the  ground  that,  by  the 
terms  of  the  information  itself,  the  acts,  matters 
and  things  complained  of  concerned  only  a  certain 
company  duly  incorporated,  as  stated  in  the  in- 
formation, under  the  name  of  the  Longueuil  and 
Chambly  Turnpike  Road  Co.,  and  that  the  ser- 
vice therefore  upon  the  defendants  was  not  a  ser- 
vice of  the  company,  or  any  company  or  persons 
liable  to  such  service — Held,  that  the  plea  was 
good  in  law,  and  the  action  was  dismissed.  Cbr- 
tier  V.  Yule  et  al,  1  L.  C.  J.  289,  S.  C.  1857 ;  63 
C.  C.  P.&357  C.  C. 

736.  The  shareholders  in  an  incorporated  joint 
stock  company  of  unlimited  liabilitv  are  jointly 
and  severally  responsible  with  all  tlieir  co-part- 
ners for  air  the  liabilities  assumed  by  the  com- 

rny.  Edmondstone  et  al.  &  Childs  et  al.,  12 
C.  J.  133,  Q.  B.  1868 ;  1865  &  1889  C.  C.  & 
Q.  31  Vic.  cap.  24,  sec.  34  &  Q.  31  Vic.  cap.  26, 
sec.  43. 

737.  A  company  during  the  time  it  was  being 
incorporated  gave  promissory  notes  for  goods  pur- 
chased, which  notes,  after  the  incorporation  of  the 
company,  were  renewed  by  the  notes  of  the  regu- 
larly constituted  company,   and  the  old    ones 

^given  up  and  surrencierea — Held,  that,  in  the 
absence  of  fraud  in  effecting  the  exchange  of  the 
notes,  the  shareholders  who  had  paid  up  their 
stock  in  full  and  caused  the  s^me  to  be  regis- 
tered, were  free  from  all  liability  to  pay  said 
notes,  or  the  original  indebtedness  for  the  goods. 
Brewster  et  al.  &  Chapman  et  al.,  19  L.  C.  J. 
301,  Q.  B.  1875. 

XII.  Not  in  esse. 

738.  The  bequest  of  a  sum  of  money  for  the 
benefit  of  a  corporation  not  in  esse,  but  in  expec- 
tancy, is  not  to  be  considered  a  lapsed  legacy. 
DesKivih-es  &  Richardson  et  al.,  S.  R.  218, 
K.  B.  1826;  869  C.C. 

739.  There  is  no  restriction  to  the  power  of 
bequest  in  favor  of  corporations  to  be  yet  formed 
to  oe  found  in  the  Code,  and  where  a  bequest  is 
made  on  an  implied  condition,  the  fulfilment  of 
which  would  render  it  lawful,  it  is  not  illegal  as 
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XVII,  Service  of. 

752.  A  flervice  of  process  **  on  the  last  presi- 
dent," "  on  the  late  secretaiy,"  and  "  on  the 
la-^t  Fecretary/'  of  a  corporate  company,  in  the 
aWnce  of  any  known  or  discoverable  office  was 
kid,  on  an  eicception  to  the  form,  to  be  sufficient. 
Booth  V.  The  Montreal  d;  By  town  Railway  Co., 

3  L  C.  J.  196,  S.  C.  1869 ;  62  C.  C.  P. 

T53.  A  public  joint  stock  company  or  corpora- 
tion, like  the  Montreal  Tele^aph  Company,  may 
!<•  l^lly  sensed  at  its  business  office.  Pacaua 
T.  The  Montreal  Telegraph  Co.,  2  R.  L.  601, 
C.  C.  1871 ;  61  C.  C.  P. 

754.  And  the  service  in  such  case  must  be 
fiiaiJe  where  the  contract  was  entered  into.    lb. 

755.  But  a  corporation  cannot  be  legally  served 
at  tbe  office  of  a  person  who  does  business  for  it 
and  out  of  the  district  where  the  head  office  of  the 
corporation  is  situated.  Fattison  v.  The  Mutual 
huwrance  Co.  of  Stanstead  &  Sherbrooke,  16 
L  C.  J.  25,  8.  C.  R.  1872 ;  61  &  63  C.  C.  P. 

756.  Nor  can  a  joint  stock  company,  duly 
incorporated,  be  served  at  the  office  of  its 
manager,  or  where  the  operations  of  the  company 
are  carried  on,  unless  such  office  is  ita  principal 
o^ce  and  place  of  business,  where  its  books  are 
kef»t  and  it*'  meetings  held.  Toupin  v.  The  St. 
Prunris  Mine  Co.,  6  R.  L.  209,  S.  C.  18735  61 

4  63  C.  C.  P. 

X\'III.  SrSPENSION    OF  A    MEMBER. 

757.  The  plaintiff,  a  member  of  an  incor- 
jA>rated  society,  was  suspended  from  membership 
lor  misconduct  at  the  Victoria  Skating  Rink  by 
the  directors  of  that  institution,  and  brought 
lu-tion  of  damages  therefor — Held,  that  as  he  bad 
L'ii  received  the  week's  notice  required  by  the  bye- 
iaw?  of  the  institution  that  his  action  must  be 
Cjaintained.  Cushing  v.  The  Victoria  Skating 
Club,  4  B.  L.  706,  S.  C.  1873. 

XIX.  What  are. 

758.  Church  fabriques  have  a  collective 
liame  as  a  corporation  which  they  are  bound  to 
«-e  in  judicial  matters.  Lefort  exp,,  6  L.  C.  J. 
200,S.  C.  1862. 

759.  But  wardens  for  the  construction  of 
ch  arches  apnpointed  or  elected  before  the  passage 
"f  the  Act  C.  S,  L.  C.  cap.  18,  do  not  form  a 
corporation.  Ducharme  v.  Morrison  et  ah,  8 
L  C.  J.  117,  8.  C.  1864  &  Joly  v.  Les  Syndics 
'J>  la  Parotic  de  Si.  Marthe,  1  L.  C.  J.  74  &  17 
L.  C.  R.  141,  S.  C.  1867. 

7<K^.  But  in  a  later  action  by  a  contractor  for 
tri».  Construction  of  a  church — Meld,  that  the 
Hardens  appointed  for  such  construction  form  a 
<^>rp.fration,  and  as  such  cannot  bind  themselves 
««Tpt  by  writing.  Chei>refils  &  Les  Syndics  de 
h  Pannsse  Ste.  mlhu,  2  R.  L.  161,  S.  C.  1869 ; 
k  art.  743  supra. 

XX.  Writs  agaikst. 

761.  A  writ  of  prohibition  against  a  corpora- 
te n  must  be  addressed  to  a  corporation  it«»elf, 
\y  ixsi  corporate  name,  and  not  to  the  officers 
etfbp(Ming  it  or  any  of  them.  Landry  v. 
MigneauU,  13  L.  C.  J.  326,  8.  C.  R.  1869  &  15 
L.  G.  J.  65,  Q.  B.  1871 ;  1031  C.  C.  P. 


COREESPONDENCE. 

I.  Violation  of. 

762.  Where  the  defendant  violated  a  private 
correspondence  entrusted  to  his  care  by  opening 
and  reading  it,  and  afterwards  took  a  copy  of  it 
for  the  purpose  of  injuring  the  character  of  the 
person  to  whom  it  was  addressed — Held,  that  he 
was  liable  in  damages.  Cordingly  &  Neild, 
18  L.  C.  J.  204,  S.  C.  1874. 


CORRUPT  PRACTICES— See  ELEC- 

TION  LAW. 


COSTS— See  FEES. 

I.  AcTioy  FOR,  763. 

n.  Action  Continued  forj  764-767. 

ni.  Against 

Corporations,  768,  769. 

Heirs,  770. 

Municipality,  771. 

Public  Officer,  772-776. 

IV.  Bill  of,  776. 

V.  Class  of,  777-779. 

VI.  Collocation  for,  780. 
Vn.  Distraction  op,  781-786. 

Vni.  Exempt  from  Seizure  During  Suit^ 
787. 

IX.  In  Action 

By  Transferee,  788. 
donfessoire,  789. 
En'Bomage,  790-793. 
En  GaranHe,  794-796. 
For  dprix  de  venie,  797-799. 
Of  Damages,  800-804. 
OfFiectment,S06. 
Of  Trespass,  S(^. 
Perimie,  807,  808. 
Settled,H^%  810. 

X.  In  Appeal,  811-815. 

XI.  In  Arbitration,  816,  817. 
Xn.  In  Cases  of  Capias,  818. 

Xin.  In    Cases  of    Contributory  Negli- 
gence, 819. 

XIV.  In  Certiorari,  820,821. 

XV.  In    Conviction   under    License  Law, 
822. 

XVI.  In  Election  Cases,  823. 

XVII.  In  Hypothecary  Action,  824,  826. 

XVIII.  In  Joint  Action,  826. 

XIX.  In  Maritime  Cases,  827. 

XX.  In  Recorder's  Court,  828. 

XXI.  In  Review,  829-833. 

XXII.  In  Small  Cases,  834. 

XXIII.  In  Vice  Admiralty  Court,  836-838. 

XXIV.  Joint  and  Several  Condemnation 
FOR,  839. 

XXV.  Judgment  for,  840. 

XXVI.  Liability  to,  841-850. 
Of  Crown,  861. 

Of  Surety,  S52-854. 

XXVII.  Meaning  of,  865. 

XXVIII.  Of. 
Amendment,  866. 
Appeal,  867,  858. 
Articulation  of  facts,  869, 
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IV.  Bill  of. 

7TS.  An  attorney  has  a  right  to  include  in  his 
biJl  of  eosts  the  taxation  of  the  witnesses  of  his 
piarty,  if  he  have  obtained  distraction  of  costs,  and 
tu  exact  payment  of  costs  from  the  party  con- 
demned to  pay  them,  and  in  default  to  take  execu- 
xlim  in  his  own  name  for  the  amount  of  the  taxa- 
tion. Btemchene  v.  Pacaud  &  Despres  &  Leclerc, 
15  L.  C.  R.  193,  S.  C.  1866. 

V.  Class  op,  see  Taxation  op. 

777.  Where  judgment  was  rendered  in  the 
Superior  Court  for  £60  interest  and  costs — 
Hfld,  on  motion  to  revise  the  taxation  of  the 
prutbonotary,  that  the  plaintiff  was  entitled  to 
ctj^ta  only  as  of  the  first  class  in  the  Circuit 
Court,  anci  not  of  an  action  in  the  Superior  Court. 
ValUe  V.  Latouehe,  10  L.  C.  R.  433,  S.  C.  1860. 

778.  In  an  action  of  damages  for  £6,000,  the 
Court  of  Appeal  reversed  the  judgment  of  the 
o.'ort  below  and  granted  plaintiff  £2  10s.  and 
o'jfis.  The  prothonotary  taxed  the  costs  as  of  a 
iirst  class  action  in  the  Superior  Court.  On 
i.iotioD  by  defendant  to  revise — Held,  that  the 
C'fiin  would  look  at  the  language  of  the  judgment 
« f  the  Court  of  Ap{)eals  to  ascertain  the  class  of 
c%je>ts  awarded,  and  in  this  case  the  plaintiff  was 
K-.nh  entitled  to  costs  as  in  an  action  for  £2  10s. 
\n  the  Circuit  Court.  Ketr  v.  Gugy,  10  L.  C.  R. 
^>,  S.  C.  1860. 

779.  Where  a  defendant  has  pleaded  in  a  case 
a-  if  it  were  an  appealable  one,  he  must  be  held 
I**  have  waived  any  objection  to  the  form  of  the 
.••^ticn,  and  must  pay  costs  as  though  it  w«re 
aj.'jwalable.  La  Corporation  de  la  Paroisse  de 
.V.  Aimi &  CoUwiTyl  R.  L.  666,  C,  C.  1868. 

VI.  COLU>CATION  POB. 

780.  Where  the  plaintiff  in  an  action  had  been 
collocated  for  his  full  costs  in  preference  to  the 
madlord's  privilege  for  rent— AsW,  that  on  a 
OAte^tation  of  the  collocation,  that  the  practice 
hae  been  to  refuse  the  jplaintiff  such  privilege 
(r  costs,  and  the  contestation  was  mamtained. 
r«rry  et  al.,  h  Pelly  ei  al.,  &  Watson,  6 
L  C.  J.  293  &  13  L.  C.  R.  163,  S.  C.  1862 ; 

im  c.  c. 

VII.  DiSTRACTIOK  OP. 

T*«l .  If  distraetion  of  costs  be  not  demanded 
wh*n  the  judgment  is  pronounced  it  cannot 
afierwaids  oe  awarded  without  the  presence  of 
tut  parties.  Ireland  v.  Stephens,  2  Rev.  de 
Leg.  62  A  3  Rev.  de  lAg,  392,  K.  B.  1819. 
732.  Where  the  attOTnev  has  demanded 
or  costs  py  his  action  ihe  parties 

ttgTTy 


DOBiB  oy  nis  action  ine  pi 
le  costs  betwe^i  Iheiu.    Si 


r,  2  Bev.  de  Lkg.  120,  Q.  B.  1845. 

TiS.  Ko  distraction  of  costs  can  exist,  or  does 
tftke  place,  until  ordered  by  a  judgment  of  the 
c-TQrt.  Ba>€n  k  La  Fabrigue  St,  Jean,  13 
LC.R.66,  Q.B.  1861. 

tH.  A  motion  made  in  appeal  for  distraction 
cf  corns  in  the  court  below  will  be  grant^. 
Cmixene  v.  Clark,  12  L.  C.  R.^02,  Q.  BT  1862. 

785.  Where  the  plaintiff  and  defendant  had 
wttkd  their  action  between  them  without  the 
ttosentof  the  plaintiff's  attorney  who  had  asked 


for  distraetion  of  costs  and  the  plaintiff  became 
insolvent — Held,  there  was  proof  of  bad  faith, 
and  the  plaintiflPs  attorney  was  entitled  to  judg- 
ment for  the  costs.  Picard  v.  Gosselin,  3  R.  L. 
447,  C.  C.  1871. 

786.  Where  the  counsel  for  respondent  omitted 
to  move  for  distraction  of  costs  in  appeal  until 
the  following  term— Held,  that  distraction  would 
nevertheless  be  granted,  and  it  was  for  the  appel- 
lant to  prove  that  the  respondent  had  received 
the  costspersonally,  if  such  were  the  case.  The 
Water  Works  Co' of  Three  Rivers  v.  Dostaler, 
18  L.  C.  J.  196,  Q.  B.  1874. 

VIII.  Exempt   from  Seizure  during  Suit. 

787.  Costs  in  a  case  cannot  be  attached  bv  a  cre- 
ditor during  the  pendency  of  the  case,  as  belong- 
ing to  the  party,  to  the  prejudice  of  the  attorney. 
Gauthier  v.  Lemieax,  2  L.  C.  R.  273,  S.  C. 

IX.  In  Action. 

788.  By  Transferee. — Where  the  transferee  of 
the  balance  of  certain  constituted  rents  brought* 
action  against  the  debtor  without  notice  of  the 
transfer — Held,  that  no  costs  would  be  allow^, 
but  that  on  the  other  hand  he  would  be  condemned 
to  pay  costs,  where  the  latter  had  tendered  the 
amount  due  and  paid  it  into  court.  P(xr6  v. 
Derourselle,  6  L.  Cf.  R.  411,  S.  C. 

789.  Co?»/e«aoirc.— Where  the  transferee  of  a 
property,  in  favor  of  which  a  right  of  way  existed 
over  the  adjoining  property,  brought  action 
against  the  proprietor  oi  the  latter  m  declara- 
tion of  his  title  to  the  servitude,  and  for  damaj^ 
for  neglect  to  keep  it  in  proper  order — Held,  that 
the  costs  must  be  regulated  by  the  nature  of  the 
action,  and  not  by  the  amount  of  damages 
awarded.  Monastesse  v.  Christie,  8  L.  C.  J. 
164,  S.  C.  1864. 

790.  En  homage. — ^In  an  action  eti  homage,  if 
the  defendant  deny  the  plaintiff's  right  of  action, 
he  must  he  condemned  to  pay  costs.  Weymess 
et  al.  &  Cook,  2  L.  C.  R.  486,  Q.  B.  1852. 

791.  In  an  action  en  homage  where  the  defen- 
dant pleads  that  he  had  been  always  ready  to 
have  the  boundaries  established,  and  prays  acte 
of  his  willingness  to  do  so,  and  prays  also  that 
plaintiff's  action  may  be  dismissed  with  costs,  the 
defendant  will  be  condemned  to  pay  the  costs  of 
the  suit,  although  the  costs  of  the  bornage  be 
divided.  Dansereau  et  al.  v.  Priv6, 1  L.  C.  J. 
283,  S.  C.  1857  ;  504  C.  C. 

792.  But  where  in  another  action  of  horwige 
the  defended  pleaded  that  he  had  no  previous 
notice,  and  that  he  had  always  been  ready  to  have 
the  boundaries  in  question  established,  the  plain- 
tiff was  held  liable  for  the  costs  of  the  action. 
Slack  V.  Sh(yrt,  2  L.  C.  J.  81,  Q.  B.  1857  j 
504  C.  C. 

793.  But  where  in  a  later  case  the  defendant 
prayed  for  the  dismissal  of  the  action,  in  offering 
to  re-establish  the  old  boundaries,  he  was  con- 
demned in  costs.  Thihault  &  LaoalUe,  6  R.  L. 
80,S.  C.1874. 

794  En  garantie. — The  costs  of  an  action 
engarantie  will  be  fipven  aeainst  a  plaintiff  suing 
before  the  expiry  of  the  delay  of  payment,  when' 
the  defendant  calls  in  his  garant  formel. 
Aylwin  v.  Judah  &  Judah  v.  Eolland,  7  L.  C.  R. 
128,  S.  C.  1867. 
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795.  Where  a  defendant  en  garaniie  confesfies 
judgment  for  a  portion  only  of  the  principal 
demand,  and  contests  the  principal  action  as 
regards  the  balance,  and  judgment  is  rendered 
for  the  amount  confessed,  the  defendant  must 
nevertheless  pay  all  the  costs  of  both  demands 
including  those  of  contestation,  and  that  accord- 
ing to  the  conclusions  of  the  principal  demand. 
j£mgenai8  v.  Pilon  &  Filon  v.  nrasseuvy  9 
L.  Cf.  J.  88,  S.  C.  1864. 

796.  In  an  action  en  garaniie  against  a  corpo- 
ration on  a  guarantee  ^ven  by  its  secretary- 
treasurer  without  authority,  and  the  corporation 
disavowed  the  act  of  the  latter  therein — Held, 
that  he  should  pay  all  costs.  D^carie  v.  The 
Corporation  of  Lachine  &  Forest,  6  R.  L.  463, 
S.  C.  1873. 

797.  For  a prix  devente. — In  an  action  for  the 

Surchase  money  of  an  injmoveable  where  the 
efendant  pleaded  that  he  was  entitled  to  Fecu- 
rity  against  hypothec  and  defective  title,  Ac. — 
Held,  that  the  plaintiff  was  entitled  to  costs, 
notwithstandieg  tnat  by  the  judgment  he  was 
ordered  to  give  security  against  an  alleged  claim 
of  title  in  the  previous  vendor.  Thompson  v. 
Thompson,  16  L.  C.  R.  80,  S.  C.  &  8.  C.  R. 
1866. 

798.  In  a  case  where  the  defendant  had  pleaded 
his  ri^t  to  security  against  trouble,  etc.,  and  the 
plaintiff  with  his  answer  filed  discharges  duly 
registered  of  the  mortgages  complained  of,  he  was 
granted  full  costs  of  the  contestation.  Titreau 
v:  Bouvier,  16  L.  C.  R  76,  S.  C.  &  S.  C.  R. 
1863. 

799.  And  in  a  similar  case  whore  the  defen- 
dant set  up  trouble  by  mortgages  registered 
a^inst  the  immoveable,  some  of  which  were 
discharged  after  the  hWng-^Held,  that  the 
plaintiff  would  obtain  judgment  for  the  amount 
due,  with  costs  up  to  the  filing  of  the  plea,  and 
that  costs  after  tne  filing  of  the  plea  would  be 
granted  to  defendant.  ColUtte  v.  Dansereau, 
16  L.  C.  R.  83,  S.  C.  1864. 

800.  Cjf  damages, — In  an  action  of  damages 
before  a  jury,  where  a  verdict  had  been  returned 
ibr  the  plaintiff  for  an  amount  under  forty 
shillings     sterling,   and    costs    were     awarded 

fenerally — Held,  confirming  judgment  of  court 
elow,  that  the  jud^ent  for  costs  would  be 
interpreted  as  meaning  a  sum  equal  to  that 
awaraed  by  the  jury  tor  damages.  Leduc  v. 
Busseau,  1  L.  C.  J.  191,  Q.  B.  1867 ;  478  C.  C.  P. 

801.  And  in  another  case — Held,  that  in  an 
action  of  damages  for  personal  wrong,  instituted 
in  the  Superior  Court,  where  judgment  is  ren- 
dered for  £10  and  costs,  the  costs  are  taxed  as 
in  a  jiidgment  for  that  amount  in  the  Circuit 
Court.  Wilson  v.  Morris  &  Bavaria,  1  L.  C.  J. 
266,  S.  C.  1867;  478C.C.P. 

802.  In  an  action  of  damages  for  libel  where  a 
verdict  was  rendered  for  $100,  and  a  question  as 
to  costs  arose — Held,  that  the  amount  of  dam- 
ages given,  even  where  it  exceeded  four  shillings 
sterling  regulated  the  class  of  action  as  to  costs, 
if  the  jud^ent  of  the  court  ratifying  the  ver- 
dict have  not  otherwise  fixed.  DesauUes  v. 
TacU,  8  L.  C.  J.  342;  S.  C.  1864. 

803.  But  where,  as  in  the  above  case,  the  costs, 
under  that  rule,  were  reducible  to  the  tariff  of  a 
Circuit  Court  action — Held,  that  the  disburse- 
ments necessary  for  a  trial  by  jury  would  be 
allowed  to  the  plaintiff.   lb.,  478  C.  C.  P. 


804.  And  where  the  court  awaided  damages 
to  the  extent  of  $6  on\y —Held,  that  no  greater 
amount  than  $6  for  costs  could  be  aflowed. 
Warner  et  al,  v.  Bolf,  17  L.  C.  J.  292,  S.  C.  R. 
1873  J  478C.  C.P. 

806.  Of  Ejectment, — In  an  action  of  ejectment, 
where  no  rent  is  due,  the  costs  will  be  taxed 
according  to  the  amount  of  the  annual  rent. 
Smith  V.  Noad.  1  L.  C.  L.  J.  67,  S.  C.  R.  &  2 
L.  C.L.J.  69,  Q.B.  1866. 

806.  Of  Trespass. — Where  two  defendant? 
k)in  in  an  action  of  trespass,  if  one  be  acoaitted, 
ne  is  entitled  to  his  costs  against  the  plain tid', 
notwithstanding  that  his  co^efendant  be  found 
guilty.  Henderson  v.  Thompson  &  Thompson y 
3  Rev.  de  Leg.  392,  K.  B.  1817. 

807.  P&rim€e. — Where  peremption  is  grantcil 
the  action  will  be  dismissea,  each  paying  his  own 
costs.  Foumier  v.  The  Quebec  Fire  bisuranct 
Co.,  6  L.  C.  R.  97.  S.  C.  1866. 

808.  In  cases  where  peremption  is  granted,  do 
costs  will  be  awarded. .  ISimer  v.  Lamas^  10 
L.  C.  R.  382,  S.  C.  1860. 

809  Settled, — Where  it  appeared  that  the  par- 
ties, plaintiff  and  defendant,  had  settled  a  ca^e 
between  them  with  a  view  to  defrauding  the 
plaintiff's  attorney  of  his  ooRid—Held,  that  the 
action  would  be  dismissed  with  costs  against  the 
defendant.  Richards  v.  Ritchie  ei  al.,  6  L.  C.  R. 
98,  S.  C.  1866. 

810.  Costs  were  allowed  defendant  in  an  ac- 
tion on  a  promissory  note  upon  proof  that  plain- 
tiff M;reea  after  the  institution  of  the  action  to 
withdraw  the  same  upon  payment  of  the  dek 
alone,  although  the  debt  was  not  paid  at  the 
rendering  of  the  judgment,  and  unaer  the  cir- 
cumstances plaintiff's  attorney  was  not  allowed 
distraction  de  frais.  Sastman  v.  Roland,  2 
L.  C.  L.  J.  216,  C.  C.  1866. 

X.  In  Ai^eal. 

811.  Where  the  delay  in  retaming  the  writ  of 
appeal  was  caused  by  the  neglect  of  the  protho- 
notary  and  not  of  the  party  appellant,  the  latter 
may  nevertheless  be  condemni^  to  pay  the  coet^ 
of  the  respondent's  motion  to  have  the  appeal 
dismissed,  his  recourse  bei^  bv  direct  action 
against  the  prothonotary.  Fimer  y.  Dillon,  2 
L.  C.  L.  J.  160,  Q.  B.  1866. 

812.  Where  an  appeal  is  brought  prematurely 
it  will,  on  motion,  be  dismissed  with  ooets.  Beau- 
lieu  V.  Charlton,  11  L.  C.  J.  297,  Q.  B.  1867. 

813.  The  sureties  in  appeal  are  held  to  the 
payment  of  the  costs  of  appeal,  without  the  right 
to  require  the  discussion  of  Uie  partiee  to  uie 
suit.  Larose  et  al,  &  WUsan,  16  L.  C.  J.  29, 
Q.  B.  1872. 

814.  An  advocate  who  has  succeeded  in  appeal, 
and  who  has  been  ^nted  distraction  of  cost*', 
may  bring  action  against  the  sureties,  in  the  name 
of  his  client,  for  the  recovery  of  such  costs.   lb. 

816.  A  party  is  entitled  to  have  his  costs  for 
printing  in  appeal  taxed  at  the  rate  of  two  dol- 
lars per  page,  although  he  may  have  paid  lev 
per  page  to  nis  printer.  Ogihy  ^  (U,  is  Jones, 
17  L.  C.  J.  26,  Q.  B.  1873. 

XI.  In  Arbitration. 

816.  In  a  case  where  the  matter  in  dispute 
was  referred  to  arbitrators  who  found  so  much 
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dae  to  thep]aintifryaDd  reported  that  each  party 
e^hoald  pay  his  own  C06ta — Held^  supportinz  the 
preteD»aii6  of  the  plaintiff,  that  so  much  oi  the 
&warj  as  pretended  to  decide  upon  the  question 
ofco^ts  woukl  be  rejected.  McKenna\.  Tabby 
I L.  C.  J.  190,  C.  C.  1868 ;  343  C.  C.  P. 

■*I7.  Arbitrators  have  no  right  to  pass  upon 
cr.-t5.  Vrauhart  v.  Moorey  18  L.  C.  JT  71,  S.  C. 
b:4;  343  C.  C.  P. 

in.  In  Gases  of  Capias. 

■^IS.  On  a  petition  to  quash  a  capias  the 
•kftfndant,  though  he  succeeds,  will  not  to  entitl- 
t«i  10  co6tg  of  e^uite,  unless  he  have  filed  artic- 
ulation of  &ct8.  Ogilcy  et  al.  v.  Jones,  17 
L  C.  J.  26,  8.  C.  1873. 

Xm.  Ih  Cases  of  Coktribvtort  Negli- 

Gi-VCE. 

'^19.  In  an  action  of  damages  arising  out  of  an 
&:Tiiient  where  each  side  is  to  blame,  each  will 
lAv  their  own  costs.  Ware  v.  Carsley,  6  R.  L. 
h?.  S.  C.  1873. 

XIV.  In  CSRTIOBABf. 

!^20.  Where  a  conviction  was  set  aside  with 
c<>t«  on  cotiorari — Held^  that  the  costs  were  at 
th€  discretion  of  the  court.  Leonard  exp,,  1 
L.  C.  J.  266,  S.  C,  1867 ;  478  C.  C.  P. 

s21.  And  in  another  case  on  a  motion  for 
s  writ  of  certiorari  against  a  conviction  of  a 
.n<de«  of  the  peace — JBeldy  that  it  would  be 
T>:jected  with  costs,  notwithstanding  that  the 
^-^A^dent  had  only  appeared  by  an  advocate. 
B^avparlani  v.  Gervais  et  al,,  1 R.  L.  461,  S.  C.  R. 

XV.  In  CoimonoN  uvdbb  License  Law. 

''^.  Where  the  defendent  had  been  convicted 
cfmafling  fermented  Honor  without  a  license, 
a&i  coodemned  in  a  penalty  and  costs — Held,  on 
piiitioD  for  certiorari,  ^at  the  convicting  magis- 
trite  had  the  ri^t  to  grant  costs  either  of  con- 
TKtion  or  dismissal  of  the  prosecution,  and  even 
t"  tlie  attoraeys.  Molw  esm.  &  Bellemare,  7 
L  C.  J.  1,  S.  C.  1863  ;  C.  8.  C.  cap.  103,  sees. 

XVI.  In  Ei^bction  Cases. 

'^.  Where  impnident  thoa^  not  corrupt 
Ki$  of  treating  (which  it  had  b^  attempted  to 
disguise)  are  proved  against  the  defendant,  such 
Kti  most  be  regaidea  as  meriting  inquiry,  and 
defendant,  though  the  action  be  dismissed,  will 
^<  have  a  judjonent  for  the  costs  occasioned  by 
Oje  inquiry.  JioriseUe  ei  ol.  v.  Lamte,  2 
Q.  L  R.  26*3,  S.  C.  R.  1876. 

XVn.  In  Htfothboabt  Action. 

B24.  Where  to  an  action  for  the  balance  of  the 
price  of  sale  of  an  immoveable,  the  defendant 
P^ed  fear  of  eviction,  and  the  plaintiff  was 
^<dered  to  give  security  before  ^yment  of  such 
Glance,  costs  were  given  aoimst  the  nlaintiff. 
Bemecw  V.  Maiumy  7  L.  C.  J.  32,  S.  C.  1862 ; 
^1}  1508  C.  C.  ft  art.  849  infra. 


826.  Where  the  defendant  was  sued  for  an 
instalment  of  the  purchase  money  of  an  im- 
moveable, and  pleaaed  right  to  security  aeainst 
mortgagee,  etc.— fi«W,  that  the  plaintiff  should 
pay  costs  instead  of  as  formerly  that  he  would  be 
required  only  to  give  securitv  with  costs  in  his 
favor,  unless  the  money  nad  been  tendered. 
Bruneau  v.  Boberi,  6  L.  C.  J.  247,  S.  C.  1862. 

XVIII.  Ih  Joikt  Action. 

826.  Where  several  persons  have  been  con- 
demned to  pay  different  sums  of  money  indivi- 
dually as  damages,  they  are  liable  for  the  costs 
jointly  and  severally.  Genier  v.  Woodman  et 
al,  13  L.  C.  J.  201,  S.  C.  1868. 

XIX.  In  Maritime  Affairs,  see  In  Vice. 
Admiralty  Court. 

827.  Where  a  collision  is  held  to  have  oc- 
curred from  inevitable  accident,  costs  wiU  not 
be  given  to  either  side.  The  Harold  Harfager 
in  re.,  18  L.  C.  J.  303,  V.  A.  C.  1874. 

XX.  In  Recorder's  Court. 

828.  A  conviction  of  the  Recorder's  Court  is 
bad  which  gives  costs,  when  the  bye-law  upon 
which  it  is  msed  gives  no  jurisdiction  as  to  costs 
Mcgrry  esep,  &  Sexton  et  aL,  14  L.  C.  J.  163 
S.  C.1869; 

XXI.  In  Review. 

829.  The  Court  of  Review  cannot  afford  relief 
against  a  condemnation  for  costs  in  the  court 
telow.  Macdonald  et  al,  t.  Molleur,  13  L.  C.  J. 
189,  S.  C.  R.  1868. 

830.  A  defendant  who  succeeds  in  review  in 
obtaining  a  reversal  in  considerable  part  of  the 
judgment  complained  of  majr,  neverUieless,  be 
oondemned  to  nay  the  costs  in  review.  Lynch 
▼.  Bertrcmd,  13  L.  C.  J.  189,  S.  C.  R.  1869. 

831.  The  Court  of  Review  has  no  jurisdiction 
to  revise  the  taxation  of  a  bill  of  costs  in  revi- 
sion. Belleisle  v.  Lyman  et  al,,  14  L.  C.  J.  137, 
S.  C.  R.  1870. 

832.  Where  the  Superior  Court  dismissed  the 
plaintiff's  action,  but  without  costs— ^62d,  that 
the  Court  of  Review  would  not  interfere  in  a 
mere  matter  of  costs.  0*HaUoran  v.  Sweet,  16 
L.  C.  J.  318,  S.  C.  R.  1872. 

833.  Where  a  party  in  revision  succeeds  in  ob- 
taining a  modification  of  the  costs  only,  he  will 
not  have  costs  of  revision,  but  each  pe^y  will 
pay  his  own.  The  Intercolonial  Goal  Company 
V.  Shaw,  4  R.  L.  639,  S.  C.  R.  1873. 

XXn.  In  Small  Cases. 

* 

834.  In  a  case  before  the  Circuit  Court — Held, 
that  where  the  case  is  within  the  jurisdiction  of 
the  Commissioners  Court  that  the  Circuit  Court, 
upon  confession  of  judgment  of  the  defendant, 
would  only  render  judgment  for  costs  of  Uie 
Commissioners  Court,  particularly  if  there  exist 
and  be  in  operation  such  a  court  in  the  town- 
ship wherein  the  defendant  resides.  Pacaud  v. 
St.  HUaire,  16  L.  C.  R.  211,  C.  C.  1866. 
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XXIII.  In  Vice  Admiralty  Court,  see  In 
Maritime  Affairs. 

835.  The  court  may  exerci-ee  a  legal  discre- 
tion as  to  coflte.  The  Agnes  in  re,  S.  V.  A.  C. 
53,  V.  A.  C.  1836. 

836.  If  a  suit  be  brought  by  a  seaman  for 
wages,  a  settlement  without  the  concurrence  of 
the  promoter's  proctor  does  not  bar  the  claim 
for  costs.  The  court  will  enquire  whether  the 
claim  were  or  were  not  just,  and  relieve  the 
proctor  if  it  were  not  so.  The  Thetis  in  re, 
S.  V.  A.  C.  363  V.  A.  C.  1856. 

837.  It  is  the  practice  of  the  Court  of  Vice 
Admiralty  not  to  give  costs  on  either  side,  wljere 
the  damages  arise  from  the  fault  of  the  pilot 
alone.  The  Lotus  in  re,  11  L.  C.  R.  342  &  2 
S.V.A.  C.  68,  V.A.  C.  1861. 

838.  In  a  case  of  collision — Held,  that  as  to 
costs  the  court  has  no  discretion  to  exercise, 
when  no  fault  is  imputable  to  the  injured  party, 
and  his  adversary  is  solely  to  blame.  The  Union 
in  re,  2  Q.  L.  R.  186,  V.  A.  C.  1876. 

XXIV.  Joint  and  Several  Condemnation 

FOR. 

839.  Defendants  who  have  appeared  and 
pleaded  separately  to  a  joint  and  several  action 
at^ainst  them  may  be  condemned  jointly  and  sev- 
erally to  costs.  *  Perkins  v.  Leclaire  et  al.,  7 
L.C.J.  78,  C.C.  1862. 

XXV.  Judgment  for. 

840.  A  judgment  setting  aside  the  verdict  of  a 
jury,  and  condemning  the  respondent  to  pay  the 
ci'Sts  incurred  in  the  court  below,  incluaes  also 
tlid  costs  of  the  trial  by  jury,  and  not  only  th« 
C(>st8  upon  the  motion  for  setting  aside  such  ver- 
dict. Ouimet  et  al.  &  Papin,  9  L.  C.  R.  268, 
Q.  B.  1859. 

XXVI.  Liability  to. 

841.  The  maker  of  a  promissory  note  is  not 
liable  for  the  costs  of  an  action  on  such  note 
against  the  endorser.  McDonald  et  aL  v.  Sey- 
mour, 6  L.  C.  R.  102,  S.  C.  1855. 

842.  And  on  a  petition  for  certiorari  from  a 
judgment  of  a  iustice  of  the  peace  homolo^ting, 
on  petition  of  tne  inspector  of  fences  and  ditches, 
a  prochs-verbal  relating  to  a  water  course — Held, 
that  the  inspector  would  not  be  relieved  from  the 
costs  of  setting  aside  such  judgment,  notwith- 
standing that  he  had  tendered  to  the  appellant 
by  notaries,  the  costs  of  the  proceeding  previous 
to  the  return  of  the  writ  of  certiorari,  and  pro- 
mised in  such  tender  that  the  applicant  should 
not  be  troubled  in  future  by  reason  of  the  proc^- 
verbaL  Dagenais  exp.,  6 L.  C.  R.  112,  S.  Cl856. 

843 .  A  curator  to  tne  estate  of  an  al^entee,  who 
defends  and  contests  an  action  against  such 
estate,  is  personally  liable  for  the  costs  of  the 
action.  Whitney  v.  Brewster^  4  L.  C.  J.  298, 
S.  C.  1866. 

844.  And  where  action  was  brought  by  a  cura- 
tor to  an  absentee,  in  his  quality  as  such,  and  the 
action  was  dismissed  as  unfounded  in  law — Held, 
that  the  curator  was  personally  liable  for  the 
costs.  SU  Jacques  v.  Parent,  2  R.  L.  93,  C.  C. 
1868. 


845.  The  defendant  who  tenders  the  principal 
and  interest  claimed,  after  issue  of  a  writ  of  sum- 
mons, but  before  service,  is  still  liable  for  the 
costs  incurred.  Boucher  v.  Lemoine  el  al.^  4 
L.  C.  J.  300,  S.  C.  1860 ;  &  art.  918  infra, 

846.  Where  the  defendant  confessed  iudgment 
for  a  part  of  the  amount  claimed  which  he  teo- 
dered  with  his  plea,  and  the  court  after  contesta- 
tion gave  judgment  for  a  larger  sum  than  that 
tendered,  but  not  for  the  full  amount  of  plaintiffs 
demand— -HeZd,  that  the  plaintiff  must  pay  the 
costs  of  contestation  from  the  time  of  fihn^  the 
plea.  Routh  v.  Dougall,  2  L.  C.  J.  286,8.  C. 
1858. 

847.  But  where  the  defendant  had  not  ten- 
dered the  amount  which  he  acknowledged  to  be 
due,  although  the  court  awarded  no  lamr 
amount  to  plaintiff  than  that  admitted  by  de- 
fendant, the  latter  was  condemned  to  pay  the 
necessary  costs  of  action.  McFarlane  v.  Kodden 
et  aL,  2  L.  C.  J.  286,  S.  C.  1858. 

848.  Where  a  debtor  being  unable  to  meet  hi? 
engagements  made  an  assignment  to  tnistees  tor 
the  benefit  of  his  creditors,  and,  having  paid  all  hi« 
debts,  claimed  the  balance  pf  his  estate,  includ- 
ing the  moneys  in  the  hands  of  the  tniPtee^, 
which  claim  was  contested — Held,  that  the  de- 
fendant, who  had  purchased  from  the  trustee?, 
and  who  owed  a  balance,  bavins  contested  the 
claim,  was  liable  for  the  costs  of  tnecontestatiou. 
Hogan  v.  WHght,  11  L.  C.  R.  92,  Q.  B.  1860. 

849.  Where  the  defendant  pleads  trouble  to 
an  action  for  instalments  of  purchase  money,  and 
offers  to  pay  on  security  bemg  given,  the  plain- 
tiff should  be  condemned  to  pay  the  costs  of  con- 
testation. McDonald  et  aL  v.  MoUeur  et  al,  I 
L.  C.  L.J.  108,  S.  C.  R.  1865;  &  arts.  824  4 
825  sttpra, 

850.  Where  a  person  sold,  through  an  agent,  tu 
one  who  had  reason  to  believe  that  the  agent  wa.* 
acting  for  him,  and  afterwards  brought  actkm  tor 
the  price  of  sale — Held,  that  he  would  get  iudg- 
ment only  for  the  debt,  and  the  costs  would  ^) 
against  him.  Labelle  v.  Patris^  4  R.  L.  530, 
C.  C.  1873. 

851.  0/  Oroum. —  The  Crown  does  not  receive 
or_pay  costs.  Chandler  &  The  Attomey-OeneraL 
3  Rev.  de  L^g.  371,  K.  B.  1836.  { 

862.  Of  Surety*-^  A  surety  cannot  be  called! 
upon  to  pay  costs  in  an  action  against  the  prin- 
cipal debtor  wl^ere  he  has  not  been  notified  of  tb« 
action.  Nye  v.  Isaacson,  6  L.  C.  J.  117,  0.  Cj 
1861. 

863.  Where  action  was  brought  against  th< 
maker  and  his  endorsers  on  a  promissory  notei 
and  the  defendants  appeared  together  by  tHe  sami 
attorney  but  pleach  separately,  the  makei 
pleading  an  exception  to  the  form  which  waj 
granted  in  the  court  below,  but  revereed  in  b^ 
peal  with  costs,  and  the  maker  proved  to  be  in 
solvent  —  Held,  on  a  new  action  brought  % 
recover  the  costs  from  the  endorsers,  who  took  i^ 
part  in  the  exception  to  the  form  and  appeal,  coi 
nming  the  judgment  of  the  court  below, — HeU 
that  there  is  no  joint  and  several  liabilit)< 
between  the  maker  and  endorsers  in  such  ca^ 
for  the  costs,  and  the  latter  could  not  be  c^n 
demned  to  pay  them.  Boucher  &  Lataur  et  al 
6  L.  C.  J.  269,  Q.  B.  1862  ;  1936  C.  C. ;  A  aii 
846  supra 

864.  A  simple  surety  is  not  bound  to  pay  ctts 
incurred  in  an  action  against  the  principal  df  Ij 
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<^,  Qor  those  incurred  id  discussing  the  property 
of  the  debtor,  unless  be  have  b^n  previously 
notified  of  the  action.  Dansereau  v.  Fontaine, 
10  L  C.J.  142,  G.  C.  1866;  1943  C.  C. 

XXyn.  Meaxisq  of. 

B55.  The  costs  to  be  paid  under  a  ludgment, 
ordering  the  payment  by  plaintiff  of  the  costs  of 
a  former  action,  as  a  condition  precedent  to  pro- 
ceding  with  a  new  suit,  are  the  taxed  costs,  and  a 
^ardian's  fees  not  being  by  law  claimable  from 
fletendant,  cannot  be  included  in  such  costs. 
Dorl^  V.  Ryarsouy  1  Q.  L.  R.  219,  C.  C.  1875. 

XXVni.  Op 

856.  Amendment. — In  cases  of  amendment  of 
the  declaration  to  make  it  agree  with  the  facts 
proved,  the  costs  are  at  the  discretion  of  the  court. 
Froihingham  v.  Gilbert,  3  L.  C.  J.  136,  S.  C. 
1!»8;53&118C.C.  P. 

857.  Appeal. — The  proceedings  upon  a  second 
appeal  wul  be  suspenoed  until  the  costs  of  the 
k inner  appeal  be  paid,  and  if  such  costs  be  not 
paid  on  a  day  certain,  the  second  appeal  will  be 
>ii5missed  with  costs.  Bouvier  &  Keeves,  12 
L.  C.  J.  291,  Q.  B.  1863. 

858.  An  appellant,  who  by  cross  appeal  in 
azi>xher  ca^  has  had  the  same  point  decided,  will 
n<  ft  be  allowed  the  costs  of  a  separate  appeal  to 
rhe  Privy  Council.  Gugy  &  Brown,  17  L.  C.  R. 
33,  P.  C.  1867. 

1^9.  ArOeulaHon  of  Facts. ^l^o  costs  of  arti- 
cnlatioo  of  facta,  or  of  answer  thereto,  will  be 
granted,  when  they  arejzeneral.  Guerin  v.  Mathe, 
15  L.  C.  J.  253,  S.  C.  R.,  &  Desautels  et  mr,  v. 
EiMer,  15  L.  C.  J.  301,  S.  C.  R.  1871 . 

860.  Attaehment  by  Garnishment. — On  the 
contestation  of  the  garnishee's  declaration— jETe^c^, 
that,  where  the  declaration  does  not  fully  disclose 
the  facts  of  the  case,  the  garnishee  must  pay  the 
eo»ts  of  the  contestation.  Ma^farlane  v .  Delisle 
t  MackensUy  3  L.  G.  J.  163,  S.  C.  1859. 

861.  AUcrnof^s  Letter. — No  costs  can  be  asked 
Kr  an  attorney^  letter  sent  before  the  commence- 
nunt  of  the  action,  as  it  is  a  voluntary  courtesy, 
>ai  not  a  neoeaeaiy  raoceeding.  Bowen  v.  Lee, 
3  Ber.  de  Leg,  391,  K.  B.  1812. 

t<62.  GerHorari. — On  a  motion  to  compel  a 
magistrate  to  return  the  original  ^pers  in  a  case 
uiMKr  certiorari  the  motion  will  oe  granted,  but 
viiboat  coflte,  against  the  magistrate.*  Demers 
ezp^  7  L,  C.  R.  428,  S.  C.  1857. 

S63.  (hmmisnon  Bog€Uoire,^Ajid  where  the 
piaandff  Inr  her  action  claimed  certain  shares  of 
«ock  18  oekmsinff  to  her  first  husband  in  the 
fiBtase  of  the  defen&nt,  and  the  defendant  pleaded 
t^,  at  the  time  of  the  marriage  of  the  plaintiff 
vith  ber  fiiat  husband,  the  latter  was  already 
married  to  »  jp^aon  in  England  then  still  living, 
nd  a  eomiiiiasicMi  roi^toure  issued  to  establish 
lis  bet  of  such  mama^e — Held,  that  the  costs 
nasc  be  pud  by  the  plamtiff,  inasmuch  as  these 
bets  were  within  their  knowledge,  and  should 
liaTe  heen  admitted  by  them.    Cat?u:art  v.  The 

Cnmi  Bmlding  Society,  15  L.  C.  R.  467,  S.  G. 

1?^.  OontesicUion  of  Collocation, — ^Where  a 

•  0««rnillpg  f\errier  exp.,  7  L.  C.  B.  420,  rendered  a 
ftv  aKMtlis  prertoadj.— Ed. 


report  of  collocation,  made  according  to  a  regis- 
trar's certificate,  was  contested,  and  the  contest- 
ation was  maintained — Held,  that  the  party  over- 
collocated  would  have  to  pay  the  costs  of  the 
contestation,  unless  he  has  filed  a  remittitur  for 
the  amount  over^oUocated.  Mdrois  v.  Bemier 
&  Lanvih-e,  12  L.  C.  R.  174,  S.  C.  1861. 

865.  A  party  erroneously  collocated  must  pay 
the  costs  of  the  contestation  of  such  collocation, 
although  on  receiving  it  he  immediately  give 
notice  of  acquiescing  in  it,  with  a  consent  that 
judgment  should  be  given  as  demand^  in  the 
contestation,  but  without  costs.  Adams  v.  Hun- 
ter &  Evans  &  McKenzie,  11  L.  C.  R.  172,  S.  C. 
1861. 

866.  Where  a  person  has  been  collocated  for  a 
portion  of  the  amount  which  he  claimed  by  his 
opposition,  and  the  collocation  is  contested,  the 
costs  will  be  the  same  as  if  the  opposition  itself 
had  been  contested.  Douire  v.  Gosselin  &  Ga- 
bouriault,  7  L.  C.  J.  290,  S.  C.  1863. 

867.  And  the  class  of  costs  in  such  cases  must 
be  governed,  not  by  the  amount|of  the  collocation, 
but  by  the  amount  of  the  claim.    lb. 

868.  And  the  opposant  must  be  considered  as 
plaintiff,  and  the  contestant  as  defendant,  in  oixier 
to  determine  the  costs  due  to  each  party.    lb. 

869.  Where  two  hypothecary  creditors  had 
been  collocated  in  a  report  of  distribution,  in 
accordance  with  the  registrar's  certificate,  and  it 
was  discovered  that  tney  had  been  paid  their 
respective  claims  some  time  previously — Held, 
on  the  contestation  of  two  interested  parties  of 
such  collocations,  where  the  creditors  in  question 
admitted  the  payment  of  their  claims,  that  the 
costs  should  be  divided  between  the  two  parties 
contesting  in  equal  shares,  but  that  the  costs  of 
one  contestation  only  should  be  allowed.  Cour^ 
noyer  v.  Plante  et  al.,  1  R.  L.  38,  S.  C.  1868. 

870.  A  hypothecary  creditor  who  has  been  col- 
located for  less  than  remains  due  to  him,  the 
balance  having  been  paid  by  a  previous  judg- 
ment of  distribution,  cannot  be  held  for  the  costs 
of  the  contestation  of  such  collocation,  if  he  have 
filed  with  the  prothonotary  a  declaration  of  the 
amount  so  remaining  due.  Ghbensky  &  Daoust, 
&  Moreau  &  Ghbensky,  2  R.  L.  608, 1870. 

871.  Conveuing  Prisoner  to  Gaol. — ^In  an  ac- 
tion against  the  sheriff  of  Montreal  by  a  consta- 
ble for  expenses  incurred  in  conveying  a  prisoner 
to  eaol,  AC. — Held,  that  the  defendant  in  his 
quality  of  sheriff  was  but  the  depositary  of  public 
moneys,  and  could  not  be  held  liable  for  claims 
which  were  really  against  the  government,  such 
as  that  of  the  plaintiff.  Champagne  v.  Boston, 
2  L.  C.  J.  79,  S.  C.  1857. 

872.  Demand  for  Account  of  TSiiorship. — A 
tutor  who  is  ordered  to  render  an  account  is  not 
liable  for  the  costs  of  the  demand  if  he  have 
not  contested  it.  Loiselle  et  al.  v.  LoiseUe,  10 
L.  C.  J.  258,  S.  C.  R.  1866. 

873.  Discontinuance, — ^As  a  general  rule,  a 
plaintiff  can  discontinue  his  action  only  on  pay- 
ment of  costs.  Greenshields  v.  Leblanc  et  at., 
12  L.  C.  J.  343,  S.  C.  1868;  450  C.  C.  P. 

874.  Execution. — Money  paid  to  a  bailiff  for 
crying  a  property  taken  m  execution,  is  a  dis- 
bursement to  be  charged  by  the  sheriff,  but  the 
latter  cannot  charge  for  his  own  warrant,  or  for 
the  draft  which  he  makes  of  the  advertisement 
of  sale.  Hoyt  v.  Taillon,  3  Rev.  de  Leg.  471, 
K.  B.  1811. 
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876.  ExperiUe, — ^In  an  action  on  asaumpsity 
where  an  expertise  was  ordered — Held,  that  the 
costs  of  sucn  expertise  were  in  the  discretion  of 
the  court,  and  that  they  would  be  divided,  where 
the  report  has  the  effect  of  materially  reiducine 
the  plaintiff's  demand.  Oardner  v.  McDonaldy 
2  L.  C.  J.  208,  S.  C.  1868. 

876.  Where  action  was  brought  by  the  plain- 
tiff for  his  costs  and  fees  as  an  expert — ISeldy 
reversing  the  judgment  of  the  court  below,  (10 
L.  C.  B.  189),  that  an  expert  named  by  one  of 
the  parties  to  a  cause  or  i)y  the  court,  at  the 
instance  of  one  of  the  parties,  has  no  recourse 
a^inst  the  adverse  party  for  his  costs  and  fees, 
there  being  no  solidariU  of  liability  between  the 
parties  to  a  suit,  for  such  costs,  nrown  &  Wat- 
lace,  6  L.  C.  J.  60,  Q.  B.,  &  11  L.  C.  B.  182, 
1860. 

877.  Facium,^The  cost  of  making  a  copy  of 
the  factum  must  be  charged  to  the  client,  and 
cannot  be  taxed  against  the  adverse  party.  Van- 
dale  V.  Gauihier,  6  B.  L.  132,  C.  C.  1873. 

878.  Forrner  Action, — ^Non-payment  of  costs  in 
a  former  action  is  not  the  subject  of  a  preliminary 
exception.  The  party  may  move  to  stay  pro- 
ceedings, or  take  out  his  execution,  or  sue  by  a 
new  action  in  another  court  if  necess^y.  Bobi' 
chaud  V.  Fraser,  3  Bev.  de  L6g.  392,  K.  B.  1817. 

679.  Where  motion  was  mi3e  to  have  all  the 
proceedings  in  a  case  suspended  until  the  costs 
m  a  former  action,  which  was  dismissed  on 
demurrer,  and  wherein  the  plaintiff  in  the  pre- 
sent cause  was  only  one  out  of  a  number  of 
plaintiffs,  and  wherein  the  causes  of  action  were 
not  identical  were  mid — Held,  tliat  the  motion 
could  not  be  granted,  unless  an  identity  of  parties 
and  causes  could  be  shown.  Lalonde  v.  Lalonde, 
1  L.  C.  J.  290,  S.  C.  1867. 

880.  Interlocutory  Judgment,^ — On  a  motion  to 
amend  a  declaration  on  payment  of  costs,  the 
court  will,  if  demanded,  grant  a  motion  to  suspend 
all  proceedings  until  the  costs  are  paid.  Miville 
v.  Caron,  3  Rev.  de  Leg.  392,  K.  B.  1817. 

881.  Inventory. — A  universal  donee  of  a  usu- 
fruct by  contract  of  marriage  is  held  to  advance 
the  costs  of  an  inventory  of  the  goods  subject  to 
the  usufruct.  Privost  v.  Forget,  12  L.  C.  J.  64, 
C.  C. 1868. 

882.  And  the  fees  of  the  notary  employed  by 
the  heirs  in  making  the  inventory  form  part  of 
such  costs,    lb.,  &  4  G.  L.  J.  61. 

883.  Judicial  Guardian, — A  voluntary  judicial 
guardian  who  has  become  necessary  guardian,  and 
who  has  been  obliged  to  remove  tne  goods  seized 
and  take  them  under  his  immediate  care,  has  the 
right  to  an  opposition  afinde  conserver  for  his 
costs  on  the  proceeds  of  the  sale  according  to 
proof.  Boucher  etmr,&Braultet  vir,&  Grenier, 
4  R.  L.  237,  S.  C.  1872. 

884.  Judicial  Sale. — The  costs  of  a  sale  by 
authority  of  iustice  of  certain  lots  of  land  are  not 
divided  equally  on  such  immoveable,  but  accord- 
ing to  the  price  of  sale  of  each  lot.  Pacaud  v. 
Dub^  &  Les  Syndics,  dtc,  7  L.  C.  J.  279,  S.  C. 
1862. 

886.  And  the  costs  of  distribution  of  the 
moneys  arising  out  of  such  sale  are  distributed 
also  in  the  same  way.    lb. 

886.  After  the  sale  of  an  immoveable,  the 
sheriff  has  a  right  to  add  to  his  bill  of  costs  the 
tax  of  one  per  cent,  imposed  by  C.  S.  L.  G.  cap. 
109.  Armstrong  v.  Bus,  6  B.  L.  396,  S.  G.  1874. 


887.  Jur^  Trial  where  Verdietissetatide.^n 
a  contestation  concerning  the  costs  of  a  juiy  tiia] 
where  the  verdict  of  the  juiy  had  been  set  aside 
and  a  new  trial  granted  in  ai^)eal,  though  KfuseA 
in  the  court  below— ZTcW,  that  the  party  who 
succeeded  in  the  first  place,  and  in  wnoee  &vor 
the  verdict  of  the  jury  was  rendered,  is  not, 
according  to  the  practice  of  the  courts,  liable  k>r 
the  costs  of  the  trial,  Beaudry  v.  Poinn  k 
Papin,  3  L.  C.  J.  46,  S.  G.  1867. 

b88.  Of  Maintenance  in  Cases  of  Seducti<fn.- 
In  an  action  of  damages  for  seduction— jffcW,  thai 
the  frais  d^entretien  could  only  be  legally  rt- 
covered  fipom  the  date  of  service  of  process/  and 
not  from  the  birth  of  the  child.  Ckmpal  k  Bon- 
neaw,  10  L.  C.J.  177  &  1  L.  C.  L.  J.  33,Q.B 
1866. 

889.  Opposition. — Where  fnain  UUt  of  &  se^ 
zure  was  granted  to  the  opjposant  on  the  declaratic« 
of  the  plaintiff  that  he  aid  not  intend  to  coiite^t 
the  opposition,  it  was  granted  widi  costs  ^sm.< 
the  defendant.  Corse  v.  Taylor  &  Tayhry  3 
L.  G.  J.  167,  S.  G.  1869  j  686  G,  G.  P. 

890.  Gosts  will  not  be  awarded  against  an 
opposant,  claiming  under  a  general  mortgage 
who  restricts  the  conclusions  of  his  opposition  J 
soon  as  he  discovers  that  part  of  tne  propertJ 
upon  which  he  claims  is  held  in  free  and  coini 
mon  soccage.  The  Quebec  Building  Society  ^ 
Jones  &  Jones  et  al.,  12  L.  G.  B.  170,  S.  C.  Ib62 

891.  Where  opposition  for  payment  was  tilc-j 
against  the  proceeds  of  a  sale  of  immoveable*,  o: 
arrears  of  life  rent  calculated  for  ten  years,  an-i 
the  court  held  that  it  should  be  computed  on  tb< 
value  of  the  life  of  the  person  on  whom  it  wa 
constituted,  the  opposant  was  oondemneii  tj 
pay  costs.  CoUette  v.  Lefdtvre  &  Mayrand  i 
lefebvre,  8  L.  G.  J.  128,  S.  G.  1864.  | 

892.  A  transferee  is  entitled  to  his  costs  of  ai 
opposition  necessary  for  the  purpose  of  e^ia^ 
lisning  his  title,  though  the  oeed  of  transiVr  \\ 
not  registered.  Lacoste  v.  Jodoin  &  Quintal. 
L.  G.  L.  J.  41,  S.  G.  B.  1866. 

893.  Where  a  defendant  to  a  writ  of  execuii'i 
for  principal,  interest  and  costs  files  an  op}-*^ 
tion,  under  which  he  proves  that  the  costt  wii 
paid  before  seizure,  he  is  entitled  to  cost^i  on  L 
opposition.  Berthelot  v.  Lalonde  &  LalonA 
14  L.  G.  J.  28,  G.  G.  1869. 

894.  A  person  who  has  a  duly  registered  pn* 
lege  for  funeml  ex{)enses  is  entitled  to  cos-ir 
opposition,  when  it  is  necessary  to  establish  ti 
tnere  are  no  immoveables  subject  to  such  ojfs 
Beaudry  v.  Desfardins  &  Desiardins  et  vir 
Thomas,  4  B.  L.  665,  S.  G.  B,  J  871, 

895.  Party  summoned  on  fails  et  arUcleit.— 
party   in  a  case  who  has  answered   a  rule  ! 
interrog;atorie8  sur  fails  et  articles  has  a  righ: 
have  his  expenses  taxed.     Choletie  v.  Beriuu 
12  L.  G.  J.  264,  S.  G.  1868 ;  233  C.  G.  P. 

896.  Peremption. — On  a  motion  for  pert*ni 
tion — Held,  to  be  granted  with  costs.    Mengeou 
ux,  V.  Turenne,  1  L.  G.J.  264,  S.  0.,  &  CfSuaphi 
V.  Aylen,  lb.,  &  Gore  v.  Gugy.  lb.,  &  8  L.  C . 
464, 1867. 

897.  The  costs  in  the  peremption  of  a  suit  : 
at    the  discretion  of  the  court.    De  Bleury 
Gauthier  &  Paris,  6  L.  G.  J.  330,  S.   C.  1><*. 
478G.  G.  P. 

898.  But  on  sufficient  cause  shown  on  afBda 
the  court  will  not  grant  costs  of  peremption.  I 
11  L.  G.  B.  494,  S.  G.  1861. 
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899.  Protest  of  Municipal  Corporation. — A 
ratc-pftyer  who  has  protested  a  corporation  to 
compel  it  to  execute  certain  works  required  of  it 
by  ^proeia-iaerbal  has  a  right  to  a  judgment  for 
costs  of  such  protest.  Lacoura  v.  TTie  Corporor 
turn  of  the  Parish  of  St.  Laurent,  10  L.  Q.  J. 
82,  S.  C.  B.  1865. 

900.  Registrcar's  OerHficate.-'Where  the  sheriff 
after  a  nle  of  immoyeables  made  his  report, 
acoomjpanied  by  the  registrar's  certificate  and  the 
bill  of  charges  therefor,  and  the  opposants  con- 
sidering the  charges  too  high  asked  for  a  rule 
against  the  sheriff,  ordering  him  to  appear  to 
hive  the  charges  taxed— #e^,  that  he  could 
not  be  proceeded  aj^inst  in  consequence  of  the 
exceasiTe  nature  of  such  charges.  Masaon  v. 
MutHm  &  The  Seminary  of  Montreal,  6  L.  G.  J. 
107,  S.  C.  1862. 

901.  Bat  in  a  later  caae^Held,  on  appeal 
&om  the  Circuit  Court,  that  a  sheriff  conducting 
a  judicial  sale  is  liable  for  the  cost  of  the  regis- 
trar's certificate  if  he  have  ordered  it  before  the 
day  of  sale,  notwithstanding  the  provisions  of 
C.  S.  L.  C.  cap.  36,  sec.  28.  Lcmbly  et  al.  & 
Qnesnd,!!  L.  C.  R.  264,  Q.  B.  1867. 

902.  Kegis^ation, — ^Where  a  debtor  brought 
acticn  to  recover  the  costs  of  registration  of  a 
judgment  a^inst  him,  which  he  had  paid  under 
protest — H^dy  that  he  was  liable,  ana  could  not 
recover.  Beauchtne  v.  Paeaud,  1  R.  L.  740  &, 
13  L.  C.  J.  135,  C.  C.  1869. 

903.  SyU  still  pending. — An  advocate  or  attor- 
ney at  law  has  no  right  of  action  against  his  client 
fc4-  costs  of  suit  which  is  still  penmng.  Atwell  & 
Browne,  9  L,  C.  J.  166,  Q.  B.  1865. 

9M.  The  Day. — An  interlocutory  judgment 
condemning  a  party,  not  ready  to  proceed  on  the 
Jay  fixed,  to  the  costs  of  the  day,  is  executable 
UJbre  the  final  judgment.  Trudel  v.  Desautels 
k  David  et  al.  &  mbert  et  al.,  17  L.  C.  J.  56  k 
4R.L.  701,  C.C.  1871. 

XXIX.  Ok 

905.  Amendment. — The  amount  of  costs  pay- 
able on  the  amendment  of  a  declaration  is  within 
•b^  discretion  of  the  court.  Daoust  v.  X)j5- 
"hamps,  4  L.C.  R.  425,  S.  C.  1854. 

906.  And  where  the  plaintiff  was  allowed  to 
uTiend  his  declaration  during  enquSte,  it  was  on 
;ayinent  of  costs  as  of  an  actibn  settled  at  the 
etdjje  which  the  action  then  wag,  viz.,  after  in- 
^^naion  for  enqudte.  Syme  et  al.  v.  Hevoard,  6 
L  C,  J.  311,  S.  C.  1856. 

907.  A  plaintiff  on  being  allowed  to  amend 
Ilia  declaration  must  pay  the  full  costs  of  action. 
BrAtrdrtau  v.  Richer,^  h.  C.  R.  474,  S.  C.  1856. 

?0S.  Confession  of  Judgment. — An  admission 
ic  a  plea  of  a  portion  of  plaintiff's  demand,  un- 
2ieoompanied  oy  an  actual  confession  of  judg- 
iiitnt,  will  not  entitle  the  defendant  to  the  costs 
'El  case  the  plaintiff  does  not  obtain  judgment 
Sf>r  more  than  the  amount  admitted,  and  under 
^y  circumstances  a  prayer  in  such  plea  that 
tite  defendant  be  condemned  to  pay  costa  as  in 
aa  nnoontested  case  only,  is  irregular.  Latham 
T.  Martiny  18  L.  C.  J.  287,  S.  C.  R.  1874 ;  97 
C.C.  P. 

^.  Pos^>onement. — Upon  granting  an  appli- 
caUA  to  postpone  a  trial  by  jury,  where  absence 
(<^*^jod  faith  IS  apparent — Held,  thsX  costs  would 
be  given  against  the  party  acting  in  bad  faith. 


although  the  motion  to  postpone  came  from  the 
other  side.  The  Quebec  Bank  v.  Roland  et  al., 
15  L.  C.  R.  23.  S.  C.  1863. 

910.  Rule  for  Contrainte  pwr  C&rps. — On  a 
rule  for  contrainte  par  corps  against  the  sheriff, 
as  guardian  of  things  seizec^  where  the  latter  had 
been  allowed  to  make  proof  of  the  value  of  the 
things  seized  by  the  admission  of  the  plaintiff 
himself— ir«W,  that  a  tender  to  the  attorneys  ad 
litem  of  the  plaintiff,  where  the  latter  resides 
beyond  the  limits  of  this  province,  of  the  value 
so  proved  and  of  the  costs  on  the  rule  incurred 
in  a  case  which  has  been  dismiss^,  and  an  appeal 
sued  out  in  consequence,  but  made  before  service 
of  appeal,  would  entitle  the  sheriff  to  the  costs  of 
the  appeal,  where  the  judgment  in  appeal  does 
not  award  a  larger  amount  than  that  tendered. 
Leverson  et  al.  &  Boston,  3  L.  C.  J.  223  &  9 
L.  C.  R.  238,  Q.  B.  1^59. 

XXX.  Opposition  to  Seizure  for. 

911.  Where  the  plaintiffs  who  had  opposed 
the  seizure  for  distraction  of  costs,  on  the  ground 
that  some  of  them  had  changed  their  status 
since  the  institution  of  the  action — Held,  that  as 
the  seizure  had  been  made  onlv  on  the  effects  of 
two  of  the  plaintiffs,  who  had  not  in  any  way 
changed  their  status,  that  there  was  no  ground 
of  opposition  whatever.  DeGaspS  v.  Asaelin  & 
DeGaspS  et  al,  5  R.  L.  240,  S.  C.  1874, 

XXXI.  Overlooked. 

912.  Where  certain  costs  under  a  writ  of  con- 
trainte par  corps  had  been  overlooked — Held, 
that  that  did  not  free  the  debtor  from  the  obli- 
gation of  paying  them  when  demanded.  Beau- 
chine  V.  Pacaud,  13  L.  C.  J.  135,  C.  C.  1869. 

XXXII.  Payment  op. 

913.  Payment  of  costs  to  an  attorney  ad  litem 
who  has  not  obtained  distraction  ae  dApens, 
and  who  has  no  special  authority  to  receive 
them,  is  nevertheless  valid.  Young  v.  Baldwin, 
61  L.  C.  R.  70,  S.  C.  1865. 

914.  Where  an  action  brought  by  a  foreign 
plaintiff  had  been  dismissed  in  consequence  of 
securitv  for  costs  not  having  been  given  within 
the  delay  fixed,  and  a  second  action  was  aiter- 
wards  brought  by  the  same  plaintiff  in  the  same 
cause — Held,  that  the  proceeding  in  the  latter 
action  would  be  ordered  to  be  suspended  until  the 
costs  of  the  former  were  paid.  Dunlop  et  al.  v. 
Jones,  11  L.  C.  J.  316  &  4  L.  C.  L.  J.  42,  S.  C. 
1867 ;  453  C.  C.  P. , 

915.  Where  an  action  or  proceeding  has  been 
discontinued,  or  has  been  dismissed,  the  party 
proceeding  may  brin^  a  new  action  before  paying 
the  costs  of  the  first,  but  the  defendant  or  adverse 
partv  may  demand  that  the  proceedings  be  sus- 
penaed  until  the  costs  of  the  first  are  paid. 
Gaudette  v.  Lalihert6,  1  R.  L.  747,  S.  C.  1869; 
453  C.  C.  P. 

916.  But  in  a  latter  case — Held,  that  a 
plaintiff  who  has  discontinued  must  pay  the 
costs  incurred  by  the  other  side  before  he 
can  bring  a  new  action,  and  that  by  actual 
payment  and  not  by  compensation.  Shepherd 
V.  Dawson  &  Dawson,  3  R.  L.  454,  S.  C.  R. 
1871 ;  453  C.  C.  P. 
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917.  The  non-payment  of  ooeU  on  an  inciden- 
tal proceeding  in  a  suit  cannot  entitle  the  party 
to  whom  the  costs  are  due  to  a  stay  of  proceed- 
ings until  the  costs  are  paid.  Cutting  v.  Jordan, 
19L.  C.J.  139,  Q.B.I  875. 

XXXni.  Prior  to  Isstje  of  Writ. 

918.  The  plaintift's  attorney  cannot  claim  coets 
from  the  defendant  for  any  proceeding  before  the 
issue  of  the  writ,  and  consequently  no  costs  arise 
on  the  mere  lodging  of  a  fiat.  White  v.  Foster, 
4  R.  L.  665,  C.  C.  1872 ;  &  art.  845  supra. 

XXXIV.  Privilege  for. 

919.  A  plaintiff  in  a  case  has  a  right  to  l)e 
collocated  by  privilege  for  all  the  costs  of  his  suit, 
when  such  costs  are  necessary  to  obtain  the 
seizure  and  sale  of  the  defendant's  real  estate. 
Garneau  v.  Fortin  et  al,  2  L.  C.  R.  115,  S.  C. 

920.  On  the  contestation  of  the  report  of  col- 
location in  a  personal  ekctiou— Held,  that  the 
plaintiff  was  entitled  to  be  collocated  for  the 
whole  of  his  costs,  and  that  in  prefierence  to  the 
lessor  of  the  house  in  which  the  goods  were 
seized.  Jervis  v.  Kelly  &  Marquis,  4  L.  C.  R. 
75,  S.  C.  1853. 

921.  A  seizing  creditor  is  only  entitled  to  be 
collocated  by  privilege  upon  the  proceeds  of  a 
ludicial  sale  for  the  costs  of  an  ordinary  action 
by  default  settled  at  the  sum  of  £4  98.  Venis  v. 
iS'<.  Hilaire,  5  L.  C.  R.  386,  S.  C.  1855. 

922.  There  is  no  privilege  for  costs  of  suit  in 
the  distribution  of  moneys  levied  by  the  sale  of 
an  immoveable  property  at  the  suit  of  the  plain- 
tiff. Lahnde  v.  Rowley  &  Lafrenaye  k  rapin, 
6  L.  C.  R.  192,  S.  C.  1856. 

923.  And  on  a  report  of  collocation  and  distri- 
bution, where  the  attorneys  of  the  plaintiffs 
claimed  to  have  their  costs  of  judgment  rank  as 
a  privileged  claim— ZTeW,  that  the  costs  were  not 
privileged  unless  the  claim  were,  and  that  in  all 
cases  the  costs  followed  the  nature  of  the  claim, 
lb.,  1  L.  C.  J.  274,  S.  C.  1856. 

924.  In  an  action  in  the  Superior  Court  in 
which  judgment  was  rendered  for  plaintiff,  and 
the  goods  and  effects  of  the  defendant  were  sold 
in  course  of  execution— ^eW,  on  a  contestation 
of  a  collocation  of  the  money  arising  therefrom, 
that  the  plaintiff  was  entitled  to  be  collocated  ii)y 
privilege  for  his  costs,  according  to  the  class  in 
which  his  action  came  to  be  decided,  as  in  a  case 
decided  upon  the  merits  exparte  after  enqu§te. 
Michon  v.  Sleigh  &  Qagnon,  6  L.  C.  R.  95,  S.  C. 
1856. 

925.  The  registration  of  an  ordinary  conven- 
tional hypothec,  bearing  date  subsequently  to  the 
coming  into  force  of  the  registration  ordonnance, 
confers  no  privilege  for  the  costs  incurred  in  re- 
covering the  amount  thereof.  Mtnin  &  Daley 
&  Derousselle,  6  L.  C.  R.  48,  S.  C.  1856. 

926.  Upon  the  distribution  of  the  moneys 
arising  from  the  sale  of  the  moveables  of  the 
defendant — Held,  that  the  seizing  creditor  has  a 
privilege  only  for  the  costs  of  seizure,  and  not 
for  the  costs  of  obtaining  judgment.  Kerry  et 
al.  V.  Felly  et  al.,  13  L.  C.  R.  163,  C.  C.  1862. 

927.  Where  the  corporation  of  Quebec  filed  an 
opposition  for  payment  against  the  proceeds  of 
the  sale  of  the  property  of  the  defendant,  claiming 


to  be  paid  by  privilege  the  amount  of  the  uettR- 
ments  on  the  property,  and  the  prothonotary  in 
the  report  of  distribution  collocated  the  pl&bHff 
for  the  whole  of  his  costs  taxed  in  the  cause, 
which  the  opponents  contested — HM,  maintain- 
ing the  contestation,  and  confirming  the  ja<kmeai 
of  the  court  below,  that  he  was  only  entitled  to 
be  paid  by  privilege  the  costs,  as  in  an  action 
decided  upon  the  merits  exparte  with  enquete. 
Alfourd  &  Ihe  Mayor,  6cc.,  of  Qu^>w,  U 
L.  C.  R.  143,  Q.  B.  1863. 

928.  On  the  contestation  of  a  report  of  collo- 
cation— Held,  reversing  the  judgment  of  the 
Court  of  Review,  that  the  party  at  whose  instance 
the  immoveable  property  was  sold,  had  a  privilege 
for  his  costs  of  suit  taxed  as  in  an  exparte  case 
at  enquite.  The  Eastern  Townships  Bank  & 
Pacaud,  17  L.  C.  R.  126  &  2  L.  C.  L.  J.  2^0, 
Q.  B.  1866. 

XXXV.  Raneiko  op. 

929.  The  costs  of  action,  as  accessorv  to  the 
principal,  rank  before  a  hypothecary  claim  re- 
gistered subeet^uently  to  the  obligation  for  the 
amount  of  which  iud^ent  has  wen  rendered, 
but  previously  to  the  judgment  condemning  the 
defendant  to  the  payment  of  costs.  Marchildon 
V.  Mooney  &  The  Quebec  Building  Society  & 
Little,  8  L.  C.  R.  122,  S.  C.  1858. 

XXXVI.  Recovery  op. 

930.  A  party  who  has  succeeded  in  a  caaF« 
may  take  execution  for  the  costs  difircdts  to  his 
attorney,  if  it  appear  that  he  has  paid  such  atto^ 
ney,  or  that  the  attorney  has  abandoned  such  dis- 
traction, or  has  given  a  consent  that  execution 
should  be  sued  out  in  his  name.  Beauchh^  ▼. 
Pacaud  &  Desprhs  &  Leclerc,  15  L.  C.  R.  193, 
S.  C.  1865. 

931.  Where  the  plaintiff  compromises  with  the 
defendant,  the  latter  agreeing  to  pay  costs,  the 

Slaintiff  cannot  enter  his  action  for  the  costs,  nor 
oes  the  demand  for  distraction  of  costs  in  the 
conclusion  of  the  plaintiff's  declaration  takeawar 
from  him  the  ri^t  to  compromise.  HAerlk 
La  Fabrique  St.  Jean,  13  L.  C.  R.  66,  Q.  B.  1861. 

932.  Where  the  plaintiff  sued  the  defendant 
for  the  amount  of  his  taxation  as  garnishee  in  a 
case — Held,  that  the  amount  allowed  by  way  of 
taxation  of  a  garnishee  is  recoverable  hjr  suit  at 
law,  but  only  after  being  demanded,  flank  v. 
Parke,  16  L.  C.  R.  152,  C.  C,  &  BrundU  v. 
Sampson,  14  L.  C.  R.  12,  C.  C.  1863. 

XXXVII.  Right  to,  see  Liability  to. 

933.  The  plaintiff  who  sues  tn/ormapaifven« 
may  recover  costs.  Giroux  v.  Menara,  3  Kev. 
de  lAg.  391,  K.  B.  1819. 

934.  An  attorney  prosecuting  in  his  own  action 
for  costs  due  in  a  former  cause  cannot  have  judg-^ 
ment  for  costs.  He  is  entitled  to  the  amount  of 
his  disbursements,  and  no  more.  Valliers  r. 
Duhamel,  3  Rev.  de  Leg.  392,  K.  B.  1819. 

935.  When  a  plaintiff  recovers  no  more  than  is 
paid  into  court,  and  the  sum  so  paid  in  was 
tendered  before  the  action  was  instituted,  the 
action  must  be  dismissed  with  costs  against  the 
plaintiff.  Woodrington  v.  Taylor,  3  Rev.  de  L^g. 
393,  K.  B.  1820. 
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936.  The  defendant  before  the  return  of  the 
writ  of  0iunmonB  paid  the  plaintiff  his  debt  but 
DO  iXJBtb'^Held,  iDAi  he  must  pay  costs  to  the 
dav  on  which  he  paid  the  debt.  Gagnon  v. 
MiLeisky  3  Bev.  de  L^^.  393,  K.  B.  1821. . 

937.  llie  attorney's  right  to  the  costs  by  dis- 
tractUm  defrai*  is  personal  and  vested  in  him. 
E*»(m  V.  Black,  3  Rev.  de  L6g.  393.  E.  B.  1821. 

938.  Where  a  hypothecary  creditor  brought 
opposition  to  a  demand  in  ratification  of  title  for 
ihe  preservation  of  his  hypothec,  which  was  duly 
«et  forth  in  a  contract  of  sale  to  the  petitioner— 
Hdd,  that  the  opposition  must  be  maintained, 
lot  without  costs,  as  it  was  unnecessarv.  Lenoir 
tip.  k  Lamotke  el  ah,  3  L.  C.  J.303,  S.  C.  1859. 

939.  Where  in  ap^al  an  action  brought  in  the 
name  of  Uie  Municipal  Council  of  Westchester 
vraF  set  aside  on  the  ^und  that  such  a  body  had 
fjo  leeal  existence — Heidi  that  no  costs  of  appeal 
coold  be  granted  the  appellant  upon  reversal  of 
the  judgment.  Lemesurier  &  The  Municipal 
Council  of  the  Township  of  Westchester y  12 
L  C.  R.  314,  Q.  B.  1866. 

940.  An  intervening  |)arty  tendering  to  an 
opposant  the  amount  claimed  by  his  opposition 
ma^t  also  tender  the  costs  incurred  in  a  distinct 
action  in  another  district,  instituted  for  the  same 
object  as  that  for  which  the  opposition  is  filed. 
Demers  k  Si.  Amour  et  al.y  1  L.  C.  L.  J.,  59, 
Q.  B.  1865. 

^1.  Where  the  parties  have  settled  the  action 
t«-fore  return,  the  attorney  for  the  plaintiff  cannot 
rfcover  his  costs  against  the  defendant  except 
thtrre  be  an  agreement  to  that  effect.  Watkins 
ft  al.  V.  Denman,  4  R.  L.  383,  C.  C.  1872 ;  &  arts. 
7$4-767  supra, 

XXXVIII.  Security  fob. 

942.  An  officer  stationed  with  his  regiment  in 
the  province  cannot  be  compelled  to  give  security 
for  costs.  Sutherland  v.  Heathcote  et  al.,  3 
Rev.  de  Leg.  347,  K.  B.  1808. 

943.  But  a  seaman  non-resident  in  the  province 
must  give  security  for  costs.  Heardsman  v. 
Harroufswnihy  3  Rev.  de  Leg,  347,  K.  B.  1809  & 
art.  9^  infra, 

944.  Hooflelioldersresident  within  the  jurovince 
are  ^ood  security  for  costs,  and  one  is  sufficient  if 

;  be  justify,     (hloer  et  al.  y.  Darreau  et  al.,  3 
^  Kev.  de  Uf.  348,  K.  B.  1810. 

945.  An  incidental  plaintiff  must  eive  security 
'or  costs,  if  he  be  resident  without  tne  province. 
McCaUum  v.  Delano,  St  i  contra,  3  Rev.  de 
!>g.  199,  K.  B.,  A  Barry  k  Harris,  3  Rev.  de 
IM.  348»  K.  B. 

ii^.  Where  a  defendant  files  an  exception  to 
the  form  in  a  case  where  a  rule  has  been  made 
at<€ohite,  staying  all  proceedings  until  the  plain- 
tid'dud]  put  in  secunty  for  costs,  the  plaintiff  is 
Uft  entitled  to  a  hearing  upon  the  merits  of  such 
f  iception  until  he  shalfnaveput  in  such  security. 
Easian  v.  Benson,  5  L.  C.  R.  342,  8.  C.  1855. 

947.  Where  the  defendant  appeared  on  the 
thirtieth  September,  and  on  the  fifteenth  of 
October,  after  demand  of  plea,  gave  notice  of 
motion  for  security  of  costs,  the  plaintifis  being 
absentees,  the  motion  was  granted  by  the  court. 
Comstoeketal.y.Lesieur,2L.C.J.3(^,^.C.l86^. 

948.  On  a  motion  for  a  rule  against  the  sheriff, 
.  There  the  latter  moved  for  security  for  costs — 
1    Btld,  diat  an  officer  of  the  court  could  not  ask 


for  security  for  costs  before  obeying  an  order  of 
the  court.  Leverson  v.  Cunningham  &  Boston, 
1  L.  C.  J.  3,  S.  C.  1856 

949.  Where  the  plaintiff  failed  to  give  security 
for  costs  within  the  delay  fixed  by  the  court — 
Held,  on  motion  to  that  effect,  that  the  action  would 
be  dismissed.  Adam  v.  Sutherland,  2L.  G.  J. 
109,8.  C.  1867 ;  129  C.  C.  P.  &Q,33  Vic.  cap.  17. 

950.  Where  a  plaintiff  leaves  the  province 
after  judgment  rendered  in  his  favor  he  must 
give  secunty  for  costs  to  an  opposant  on  contes- 
tation. Mahoney  et  al.  v.  Tompkins  &  Geddes 
et  al,  9  L.  C.  R.  72.  8.  C.  1858  &  arts.  954,  964, 
986,  987  &  1011  infra. 

951.  On  an  opposition  afin  de  conserver,  where 
the  opposant  resided  out  of  the  province — Held, 
that  he  must  give  security  for  costs.  Bennina 
V.  The  Montreal  Rubber  Company  &  Young  i 
Cominaet  al.,  2  L.  C.  J.  287,  8.  Cf.  1858. 

952.  The  plaintiff  was  condemned  to  give 
security  for  cwt8,  and  offered  one  person  as  such 
security — Held,  to  be  the  practice  of  the  courts 
that  two  sureties  should  be  furnished.  Donald 
V.  Becket,  4  L.  C.  J.  127,  8.  C.  1859. 

953.  Though  a  plaintiff  residing  out  of  the 
province  sue  in  forma  pauperis,  the  defendant 
IS  nevertheless  entitled^  to  security  for  costs. 
Gagnon  v.  Wboley,  10  L.  C.  R.  234,  C.  C.  1860. 

954.  Where  the  plaintiff,  who  resides  without 
the  province,  contests  an  opposition,  the  oppo- 
sant is  not  entitled  to  security  for  costs,  the 
plaintiff  in  such  case  not  beine  the  party  prose- 
cuting, but,  on  the  contrary,  t£e  pjarty  occupv- 
ing  the  position  of  defendant.  Brigliam  v.  Mc- 
Donnell et  al.  &  Devlin,  10  L.  C.  R.  452,  8.  G. 
1860  &  arts.  964,  986,  987  &  1011  infra. 

955.  A  foreign  plaintiff  will  be  permitted  to 
give  security  for  exists  by  deposit  of  a  sum  of 
money.  Mann  et  al.v.  Lambe,  4  L.  G.  J.  300, 
8.  G.  1860  J  29G.  C. 

956.  An  intervening  party  residing  beyond  the 
limits  of  the  province  is  bound  to  dve  security 
for  costs.  Scott  et  al.  v.  Awtin  &  Young  et  al., 
5  L.  G.  J.  53,  8.  G.  1860. 

957.  Where  appeal  was  allowed  to  the  Privy 
Gouncil,  and  £100  was  ordered  to  be  paid  as 
security  for  costs — Held,  on  petition  of  respon- 
dent, that  on  account  of  the  great  length  of^  the 
transcript  of  the  proceedings,  the  oeposit  for 
security  might  be  ordered  to  oe  increased.  Bos- 
weU  V.  Kmom  et  ah,  7  L.  G.  J.  150,  k  12 
L.  "G.  R.  161,  P.  C.  1860 ;  1179  G.  G.  P. 

958.  And  where  an  appeal  was  allowed  to  the 
Privy  Gouncil,  and  it  was  shown  that  the  inter- 
est added  to  the  principal  sum  recovered  on  a 
fire  insurance  policy  exceeded  £500  sterling,  the 
appeal  was  granted  upon  deposit  of  £200  as  secu- 
nty for  costs.  The  Qud)ec  Fire  Assurance  Co. 
k  Anderson  et  al.,1  L.  G.  J.  150,  P.  G.  1860. 

959.  Where  notice  of  motion  for  securitv  of 
costs  was  given  after  the  delav  of  four  days  nrom 
the  date  of  appearance — Held,  to  be  too  late» 
Tiers  et  al.  v.  Triage  et  al.,  5  L.  G.  J.  25,  G.  G» 
1860;  62ndR.ofP.,  G.  G.  P. 

960.  A  foreign  plaintiff  will  be  held  to  give 
security  for  costs,  on  the  application  of  a  gar- 
nishee whose  declaration  is  contested  by  plaintiff. 
Mayer  et  al.  v.  Scott  &  Benning  et  al.,  4  L.  G.  J. 
146,  G.  G.  1860. 

961.  An  opposant  before  filing  a  contestation 
of  the  claim  of  another  opposant,  described  as 
residing  beyond  the  limits  of  the  province,  is 
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entitled  to  call  upon  such  other  oppoeant  to  put 
in  security  for  costs.  Bonacina  v.  Bonacina  et 
al,  4  L.  C.  J.  148,  S.  C.  1869. 

962.  And  it  is  also  competent  for  him  to 
demand  security  for  costs  aiter  filing  such  con- 
testation,   lb. 

963.  The  personal  undertaking  of  one  person 
"T^jw  security  for  costs  is  insufficient.    Powers  v. 

'   »^«n(W,6L.  C.  J.40,S.  C.  1861. 

964.  A  non-resident  plaintiflf  who  has  con- 
tested the  opposition  of  an  opposant  is  not  bound 
to  give  secunty  for  costs.  Morrill  v.  Macdonald 
el  cd,  &  Boss  et  dl.,  6  L.  C.  J.  40,  S.  C.  1861  & 
arts.  986,  987  &  1011  infra. 

966.  Motion  for  security  for  costs  is  in  time, 
although  notice  thereof  has  been  given  after  the 
four  days  from  the  appearance,  if  the  motion  be 
made  on  the  first  day  of  the  nearest  term.  Perry 
V.  The  St  Lawrence  Grain  Elevating  6:  Float- 
ing Storage  Cb.,  6  L.  C.  J.  262,  S.  C.  1861 : 
62nd  R.  ofP.,  C.  C.  P. 

966.  The  plaintiff  is  bound  to  notify  the  defen- 
dant that  security  for  costs  has  been  given,  and 
that  a  demand  of  plea  and  foreclosure  without 
fiuch  notice  are  irregular,  and  will  be  set  aside,  as 
also  a  jud^ent  of  the  prothonotary  rendered  in 
the  cause  m  favor  of  the  plaintiff"  creating  such 
foreclosure  as  valid  and  irregular.  Jersey  & 
Bourk,  13  L.  C.  R.  172,  Q.  B.  1862. 

967.  And  where  judgment  has  been  so  taken, 
the  defendant  may  obtain  relief  by  opposition  or 
simple  requSte  afind* opposition,  or  by  an  appeal 
to  the  Court  of  Queen's  Bench,  but  if  he  take  his 
remedy  by  appeal,  the  court  will  only  grant  the 
costs  of  the  court  below  and  the  disbursements  in 
appeal.    lb. 

968.  "When  a  plaintiff  neglects  to  put  in  secu- 
rity for  costs  within  the  delay  fixed  by  the  court, 
his  action  will,  on  motion  of  defendant,  be  dis- 
missed with  costs.  CastonguS  v.  Masson  et  al., 
12  L.  C.  R.  404,  S.  C.  1862  j  129  C.  C.  P.,  &  Q. 
33  Vic.  cap.  17. 

969.  When  two  or  more  defendants  severally 
move  for  security  for  costs,  separate  bonds  must 
be  given,  but  the  same  sureties  in  each  bond  will 
be  sufficient.  Bell  et  al.  v.  Knowlion  et  al.,  13 
L.C.R.  232,  S.C.I  863. 

970.  Where  the  plaintiff  left  his  domicile  in 
Lower  Canada,  and  went  to  reside  in  the  United 
States,  upwards  of  two  months  after  the  return  of 
his  action — Held,  that  a  motion  for  security  for 
costs  would  lie,  notwithstanding  the  rule  of  prac- 
tice, providing  that  motion  for  security  for  costs 
must  be  made  within  four  days  from  the  return 
of  the  writ,  provided  that  motion  was  made  on 
the  first  day  of  the  term  next  after  the  discovery 
by  the  defendant  of  the  change  of  residence,  and 
the  facts  are  established  by  affidavit.  Stalker 
V.  Hammond,  8  L.  C.  J.  137,  S.  C.  1864. 

971.  And,  in  a  similar  case,  held  that  security 
for  costs  may  be  demanded,  although  it  be 
shown  by  affidavits  that  the  plaintiff  has  a  place 
of  business  containing  valuable  stock,  and  a 
domicile  in  the  city,  and  his  absence  is  believed 
to  be  temporary,  namely  about  three  months. 
Davis  V.  Jacobs,  9  L.  C.  J.  23,  C.  C.  1864. 

97Z.  On  a  motion  for  renewal  of  security  for 
costs — Held,  that  upon  the  death  of  a  party 
giving  security  for  costs,  the  defendant  was 
entitled  to  another  surety,  and  that  no  waiver  of 
that  right  could  be  set  up  until  the  defendant  has 
received  notice  of  the  death  of  the  surety  by 


denonciation  in  the  usual  manner.   Orainger  v. 
Parke,  15  L.  C.  R.  134,  S.  C.  1865. 

973.  Corporations  must  give  security  for  coeu 
in  cases  where  the  law  compels  private  indivi- 
duals to  do  so.  The  Columbian  Insurance  (h. 
V.  Henderson,  1  L.  C.  L.  J.  98,  S.  C.  1865. 

974.  For  the  purpose  of  ordinary  security  for 
costs  it  is  not  necessaxy  that  the  surety  be  pro- 

Srietor  of  immoveable  nroperty .     UtUy  et  at.  v . 
fcLaren  et  al,  17  L.  C.  R.  267,  S.  C.  1866. 

975.  Security  for  costs  cannot  be  exacted  from 
any  person  residing  in  Lower  Canada,  even  snp- 
posin  ^he  was  not  a  householder  therein,  and  h&a 
another  domicile  out  of  Lower  Canada.  Byiand 
v.  Oailvie,  10  L.  C.  J.  200,  S.  C.  1866 ;  29  C.  C. 

976.  An  affidavit  in  support  of  a  motion  for 
security  for  costs,  to  the  effect  that  the  depoDeot 
is  personally  acquainted  with  the  plaintiff  ^ar 
reprise  d'instance,  and  that  he  has  no  domicile 
in  the  province  of  Lower  Canada,  he  haring, 
since  he  became  a  party  in  the  cause,  ceased  to 
reside  therein,  and  that  he  is  now  permanenily 
residinjg  in  Elneland,  as  deponent  has  been  in- 
formea  and  believes,  is  insufficient  and  willU' 
rejected.  McOulloch  v.  Bouih,  &  Hensman  k 
The  Juneau  Bank,  11  L.  C.  J.  26,  S.  C.  1866. 
29  C.  C.  &  128  C.  C.  P.,  58th  R.  of  P.,  C.  C.  P 

977.  But  a  party  in  a  cause  whose  motion  ii}7 
security  for  costs  has  been  rejected  on  account 
of  the  insufficiency  of  the  affidavit  wiU,  ever 
after  the  cause  has  been  inscribed  for  enqu^te,  I** 
allowed  to  renew  his  motion,  supported  by  fu^ 
ther  affidavits,  and  such  motion  will  be  granted. 
lb. 

978.  And  a  foreign  intervening  party  who  ha« 
given  security  for  costs  to  the  plaintiff  par  rr 
prise  d'insiance  can  demand  security  for  co?u> 
from  the  plaintiff  par  reprise  d^  instance,  on  pro- 
ducing affidavits  to  show  that  the  latter  hi^  len 
the  province  permanently  since  the  institution  ot 
the  action.    lb. 

979.  And  that,  although  it  appears  that  thf 
plaintiff  »ar  reprise  dHnstance  had  left  the  pro- 
vince before  the  intervening  party  came  into  the 
suit.    lb. 

980.  Security  for  costs  can  only  be  demanded 
by  a  citizen  from  a  foreigner,  but  when  tht 
foreigner  has  put  in  security  he  becomes  purgt?»l 
from  his  quality  of  foreigner,  and  is  on  a  \»r 
with  the  citizen,  and  can  demand  security  tor 
costs  from  the  latter,  if  he  change  his  doinicil' 
to  a  foreign  country  during  the  pendency  of  thv 
action,    lb. 

981.  An  opposant  who  is  not  also  defendant, 
appealing  from  a  judgment  dismissing  his  oppa^l- 
tion,  is  Saund  to  give  security  for  costs  o\\\y- 
Ferner  &  Dillon,  10  L.  C.  J.  226,  Q.  B.  1866. 

982.  Where  a  petitory  action  was  brought  U 
the  curator  to  an  absentee  to  recover  posseAsion 
of  a  certain  property  belonging  to  the  absentee— 
Held,  on  the  motion  of  oefendant  for  security, 
that  a  curator  bringing  an  action  es  qual.  is  n^t 
bound  to  give  security  for  costs.  Parent  es  qual 
&  St.  Jacques,  2  R.  L.  91,  S.  C.  1867. 

983.  On  a  motion  by  the  contestant  that  tht 
opposant,  who  resides  out  of  the  province,  U 
oraered  to  give  security  for  costs — Held,  that  il»< 
opposant  was  not  the  aggressor  but  the  persot 
attacked,  and  was  therefore  not  bound  to  givi 
security  for  costs.  Dupri  v.  CanUxra  &  Canlan 
&  Larochelle,  1  R.  L.  40,  8.  C.  1869. 

984.  When  a  defendant,  after  judgment   b; 
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de&alt  has  been  entered  a^nst  him,  has  been 
allowed  to  appear  bv  opposition  and  plead  to  the 
actioQ,  he  cannot  aiterwards  make  a  motion  for 
eecnrit^  for  costs  on  the  ground  of  the  plaintiff 
being  an  absentee,  unless  in  his  opposition  he  has 
reserved  the  right  to  make  such  motion.  Booth 
V.  LawUm  &  Lawion.  13  L.  C.  J.  69.  S.  C.  1869. 
986.  An  incidental  plaintiff  residing  beyond 
Ihe  limits  of  the  province  of  Quebec  will  be  held 
to  give  security  &r  costs.  Dcaogon  v.  Camerony 
15  L.  C.  J.  217,  S.  C.  1871 ;  29  C.  C.  &  128 
C.  C.  P. 

986.  Security  for  costs  maj  be  demanded 
where  the  plaintiff  who  is  a  foreigner  contests  the 
oroosition  of  the  opposant.  Baltzar  et  al,  & 
Orating  eial.  &  Htuckinson  et  vir.,  13  L.  C.  J. 
297,  S.C.  1869. 

987.  But  had  later,  that  the  plaintiff  oontestr 
ing,  though  residing  out  of  the  province,  cannot 
be  oompeUed  to  sive  security  for  costs,  nor  can 
his  attorney  ad  Stem  be  compelled  to  produce  a 
power  of  attorney.*  Webster  v.  Phubrick  & 
mikie,  15  L.  C.J.  242,  S.  C.  1871.  &  art.  1011 
infra. 

988.  In  a  hypothecary  action,  the  amount  of 
which  does  not  exceed  ^00,  the  deposit  required 
on  an  inscription  for  review  is  only  $20.  Foray th 
et  al  V.  Charlebois,  13  L.  C.  J.  328,  8.  C.  R. 
1869;497C.  C.P. 

989.  In  cases  under  $60  no  deposit  is  required 
with  apreliminaiy  exception.  Alie  v.  Pameliny 
14  L.  C.  J.  134,  C.  G.  1869,  &  De^ardins  v. 
Ckretien,  16  L.  C.  J.  56,  C.  C.  1871. 

990.  The  rule  requiring  security  for  costs  to 
be  made  within  four  days  after  return  of  action, 
i$  not  complied  with  by  making  a  motion  for  a 
rale  nm  within  four  dfays,  but  returnable  after 
the  four  days.  The  Newall  Patent  Leather  Co. 
T.  Wolf,  14  L.  C.  J.  18,  S.  C.  1869. 

991.  Notice  of  demand  for  security  for  costs 
hv  motion  must  be  served  within  four  days  afl«r 
tRe  return.  JRousseau  v.  Trudeau  et  al.,  13 
L  C.  J.  138,  S.  C.  1869. 

992.  It  is  not  necessary  for  the  plaintiff  to 
TiotLir  the  defendant  that  he  has  put  in  security 
hr  costs,  and  notice  that  security  will  be  put  in 
cQ  a  day  specified  is  sufficient,  and  the  delays 
o*mnience  to  run  from  the  date  of  putting  m 
-^x'urity.  Tuckett  et  al,  v.  Forrester  et  al.,  13 
L.  C.  J.  179,  S.  C,  &  Grates  v.  Dennison  et  al., 
13  L.  C.  J.  178,  S.  C.  K.  1869. 

993.  Where  notice  of  motion  for  security  for 
•-i-rts  is  not  given  within  four  days  after  the 
retnm  of  the  action,  the  motion  must  be  rejected 
though  made  in  the  first  term  after  the  return. 
Carton  V.  Carlisle  et  al,  15  L.  C.  J.  78,  S.  C. 
1^71;  107C.  C.  P. 

994.  Where  a  party  has  a  right  to  demand 
Hfcority  for  costs  he  may  present  his  petition 
vithin  four  days,  or  with  aelay  on  notice  of  four 
«lftT8,  and  then  make  his  motion  in  the  following 
tenn.  Mantha  v.  Coghlan,  3  B.  L.  447,  S.  C. 
l!l7!. 

995.  The  master  of  a  foreign  vessel  ^  ho  has 
no  domicile  in  this  province,  though  temporarily 
within  its  limits,  must  furnish  security  for  costs. 
Groct  V.  Orawford,  3  R.  L.  447,  S.  C.  1871 ;  29 
C.  C. 

996.  The  permission  to  proceed  in  formd 
pauperis  does  not  absolve  the  party  so  proceed- 
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ing  firom  the  necessity  of  making  the  deposit  for 
costs  due  to  the  other  side.  Dunaut  v.  Lacombe 
&  Brunelle  &  Tranchemontagne,  15  L.  G.  J.  43, 
S.  C.  1871, 4k  Jlrrnn  V.  JKtopcf,  4  R.  L.  386,  C.  C. ; 
29  C.  C.  i  128  C.  C.  P. 

997.  When  several  defendants  have  severed  in 
their  defence  in  the  first  court,  and  intend  to  go  to 
review,  the  party  demanding  revision  is  bound  to 
make  as  many  aeposits  as  ^ere  are  contestations. 
Lacombe  v.  St.  Marie  et  al,  15  L.  G.  J.  268, 
8.  C.  R.  1871 ;  497  C.  G.  P. 

998.  Where  a  case  is  inscribed  for  review  from 
the  Gircuit  Court,  under  the  Drovisions  of  the 
Municipal  Gode,  a  deposit  of  $20  is  sufiicient. 
McLaren  v.  The  Corporation  of  the  Toumship 
of  Buckingham,  15  L.  G.  J.  53,  8.  G.  R.  1873. 

999.  It  no  longer  suffices  to  give  notice  within 
four  days,  and  move  on  the  first  day  of  the  ensu- 
ing term,  for  security  for  costs.  Tne  application 
should  be  made  within  four  days.  Batten  v. 
Stone,  1  R.  G.  247,  8.  G.  1871. 

1000.  Where  two  defendants  have  raised  senium 
ate  contestations  in  the  8uperior  Court,  ana  in 
review  made  one  inscription  and  one  aeposit-^ 
Held,  that,  on  plaintiff's  motion,  a  double  deposit 
under  497  G.  G.  P.  would  be  ordered.  Leamtt  v. 
Moss  et  al,  16  L.  G.  J.  156,  8.  G.  R.  1872. 

1001.  One  inscription  and  one  deposit  in 
review  by  the  defendant  and  incidental  plaintiff 
is  sufficient.  Clement  v.  Blouin,  16  L.  G.  J. 
156,  8.  G.  R.  1872. 

1002.  Where  an  inscription  in  review  is  made 
by  a  defendant  on  a  judgment  deciding  at  once 
the  merits  of  a  principal  demand  and  of  an  in- 
cidental demano^only  one  deposit  for  costs  is 
necessary.  Morrison  v.  Wilson,  16  L.  G.  J.  196, 
8.  G.R.  1872;  497  G.  G.  P. 

1003.  A  ^ardian  against  whiom  a  rule  for 
contrainte  par  corps  has  issued  at  the  instance 
of  a  party  no  longer  a  resident  of  Lower  Ganada 
is  entitled  to  security  for  costs.  Miller  v. 
Bourgeois  k  Holland,  16  L.  G.  J.  196,  8.  G. 
1872. 

1004.  An  opposition  by  a  defendant  which  is 
of  the  nature  of  a  preliminary  plea  must  be 
accompanied  not  only  by  the  deposit  required  by 
article  486  of  the  Code  oY  Procedure,  but  also  by 
that  required  by  article  112  and  the  32nd  Rule  of 
Practice.  The  Bank  of  British  North  America 
&  Jubinville  et  al.  &  Jubinmlle  et  al,  17  L.  G.  J. 
162,  8.  G.  1873. 

1005.  Where  plaintiff  does  not  reside  in  the 
province  of  Queoec  he  is  bound  to  give  security 
for  any  costs  which  may  be  occasioned  to  the 
defendant  by  his  action.  Calvin  etal  v.  Ber- 
trand,  17  L.  G.  J.  226,  G.  G.  1873 ;  29  G.  G.  & 
128  G.  G.  P. 

1006.  An  application  for  security  for  costs 
may  be  legally  made  bv  dilatory  exception. 
Graham  v.  Gervais,  17  L.'G.  J.  295,  8.  G.  1873 ; 
120,  sec.  2,  G.  G.  P. 

1007.  Where  of  two  co-plaintiffs,  not  co-part- 
ners, and  between  whom  no  solidarity  exists,  one 
leaves  the  country  after  suit  brought,  security  for 
costs  can  be  demanded  only  from  the  absent 
plaintiff.  Humbert  et  al  v.  Mignot,  18  L.  G.  J. 
217,  Q.  B.  1874. 

1008.  The  temporary  absence  of  the  plaintiff 
from  the  province,  while  his  family  continue  to 
reside  therein,  does  not  render  him  liable  to 
security  for  costs.  Mountain  v.  Walker,  5  R.  L. 
747,  8.  G,  1874. 
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1009.  Where  an  application  was  made  b^  the 
plaintiffs,  non-resident  in  the  province,  asking  to 
DC  allowed  to  give  security  for  costs  by  granting 
a  judicial  hypothec  on  real  estate  in  the  province 
— Held,  that  such  an  application  coula  not  be 
entertained,  nor  yet  to  deposit  the  money  in  court, 
where  no  particular  amount  of  monejr  was  speci- 
fied. The  Canadian  Copper  Pyrites  Co.  v. 
Shaw,  19  L.  C.  J.  99,  S.  C.  1874. 

1010.  A  deposit  of  $100  as  security  for  costs 
after  notice,  and  without  objection  by  defendant, 
is  sufficient,  without  any  special  allowance  of  its 
sufficiency  by  the  court  or  a  judge  or  the  pro- 
thonotary.  The  Canada  Extract  Co.  v.  Foley, 
20  L.  C.  J.  180,  Q.  B,  1875  &  art.  987  supra. 

1011.  A  plaintiff  residing  out  of  the  province, 
contesting  an  opposition,  must  on  demand  give 
security  for  costs.  Mc Adams  v.  Stuart  & 
Fraser,  1 Q.  L.  R.  354,  S.  C.  1875  &  art.  987  supra. 

1012.  The  motion  for  security  for  costs  should 
be  served  upon  the  parties  withm  four  days  from 
the  return  of  the  writ.  Lynch  v.  Guimond,  6 
R.  L.  743,  S.  C.  1875  ;  107  C.  C.  P.      ^ 

1013.  Where  one  of  two  plaintiffs  is  resident 
abroad,  and  the  other  in  the  province,  the  court 
will  not  compel  the  absent  plaintiff  to  give 
Becnnty  for  costs.  Beaudry  et  al.  v.  Fleck,  20 
L.  C.  J.  304,  S.  C.  1876. 

XXXIX.  Tariff  of. 

1014.  A  plaintiff  may  in  some  cases  recover 
costs  as  of  the  Superior  Court,  though  his  judg^ 
ment  is  for  £5  only.  Godbout  v.  Giroux,  3  Rev. 
deLeg.  391,  K.  B.  1816. 

1015.  In  an  action  instituted  before  the  coming 
into  force  of  the  new  tariff,  but  in  which  judg- 
ment has  been  rendered  subseauently  thereto,  the 
costs  are  taxable  under  the  ola  tariff.  Tunstall 
V.  Eoherison,  1  L.  C.  R.  476,  S.  C.  1851. 

1016.  And  in  another  case — ffeld^  that  the 
date  of  the  filing  of  an  opposition  in  the  sheriff's 
office  governed  the  costs  as  regards  the  opposition, 
and  that  where  the  filing  was  before  the  coming 
into  force  of  the  new  tariff,  though  the  return 
was  subsequent  thereto,  the  costs  were  taxable 
under  the  old  tariff.  Delery  v.  Quig  &  De 
Beameu  &  Quig,  1  L.  C.  R.  493,  S.  C.  1851. 

1017.  On  a  judgment  for  fifty  dollars  and  costs, 
as  of  the  lowest  class  action  in  the  Superior 
Court,  the  new  tariff  existing  at  the  date  of  the 
judgment  for  cases  under  two  hundred  dollars 
must  apply.  Fortier  v.  Trudeau,  15  L.  C.  J. 
262,  S.C.  1871. 

1018.  Until  the  promulgation  of  the  tariff  for 
cases  in  the  Supenor  Court  under  two  hundred 
dollars,  the  tanff  for  cases  over  two  hundred 
dollars  governed.  Brennan  v.  Molson,l^L.  C.  J. 
253,  S.  C.  1872. 

XL.  Taxation  of. 

1019.  When  a  party  moves  to  revise  certain 
items  of  taxation  m  a  bill  of  costs  by  the  pro- 
thonotary,  he  thereby  waives  his  right  to  object 
to  the  other  items  of  taxation,  and  a  second 
motion  to  revise  these  will  be  rejected  although 
the  party  moving  offers  to  pay  the  costs  of  his 
second  motion.  Kerr  v.  Gugy,  10  L.  C.  R.  478, 
S.  C.  1860. 

1020.  The  issue  of  an  execution  for  the  amount 
of  a  judgment  and  costs  previous  to  the  taxation 


of  the  costs  is  illegal.    Audet  v.  Asselin  k 
Asselin,  15  L.  C  R.  272,  C.  C.  1864. 

1021.  The  costs  in  a  contested  case  muPt  be 
tAxed  before  execution  can  issue  for  them.  Lan- 
gevin  v.  Martin,  3  R.  L.  447,  S.  C.  1871. 

1022.  The  prothonotary  has  power  to  tax  a  bill 
of  costs  in  the  absence  of  a  juc^.  lAfnch  et  al. 
&  Tyre  &  St.  Amour,  5  R.  L.  417,  S.  C.  1874; 
479  C.  C.  P. 

1023.  But  a  bill  of  costs  taxed  by  the  protho- 
notary may  be  revised  by  a  judge.    lb. 

1024.  Where  a  party  had  failed  to  stamp 
certain  of  his  depositions,  the  prothonotary  may 
refuse  to  draw,  certify  or  tax  such  party's  bill  of 
costs  while  the  depositions  remain  so  unstamped. 
Emond  v.  Blais,  2  Q.  L.  R.  184,  S.  C.  1876. 

XLI.  Where  no  Jurisdiction. 

1025.  Where  a  case  has  been  inscribed  in  re- 
vision, and  after  hearing  it  has  been  di800vere>l 
that  it  is  not  susceptible  of  revision,  and  ihe 
court  has  therefore  no  jurisdiction,  the  party  in- 
scribing must  pay  costs.  Becket  v.  BoruUlie,  U 
L.  C.  J.  54,  S.  C.  R.  1868. 


COUNCIL  OF  THE  BAR— See  BAE. 


COUNCIL  OF  TRENT— See  HUD- 
SON BAY  COMPANY. 

COUNTY  COUNCIL— See  MUNICI- 
PAL  CORPORATIONS. 


COUPE  DES  BOIS— See  SERVI- 

TUBES. 


COURT  HOUSE  FEES. 

I.  Payment  or,  see  PROCEDURE  Return. 


COURT  HOUSE  TAX— See  SHERIFF. 


COURT  RECORDS. 

I.  Evidence  op,  see  EVIDENCE. 


COURTS. 

I.  Duties  op,  1026. 

n.  Opinion  op  Members  op,  1027. 

in.  Powers  op,  1028-1038. 

IV.  Rules  op  Practice  op,  103d-104I. 

I.  Duties  op. 

1026.  The  courts  cannot  refuse  to  give  eff«t 
to  an  ex  post  facto  statute  which  is  clearly  so  in 
its  terms.  Eegina  v.  Madden^  10  L.  C.  J.  342. 
Q.  B.  1866. 


COUETS. 


COUETS  MARTIAL. 
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II.  Opinion  of  Members  of. 

1027.  The  opinion  of  two  members  of  the  court, 
in  the  degree  of  relationship  of  brothers-in-law, 
cannot  be  reckcmed  as  one  under  the  Edict  of  1681, 
and  the  declaration  of  the  King  of  France  of 
1708.  Heming  k  The  Seminary  of  Montreal, 
S.  R.  184,  K.  B.  1826. 

in.  Powers  of. 


1028.  The  courts  will,  ex  officio,  notice  the  ap- 
njintment  of  one  of  its  own  officers  to  be  a 
jud^  in  another  district.  Fay  v.  Miville,  2 
Rev.deUg.  333,  K.B.  1816. 

1029.  A  barrister  appointed  to  the  bench  can- 
riot  thereafter  act  as  attorney  or  counsel,  and  the 
court  will  notice  his  appointment  ex  mere  moiu. 
Tremaine  v.  Tonnancour,  2  Rev.  de  L6g.  471, 
K.  B.  1818. 

1030.  But  held,  in  a  later  case,  that  the  court 
cannoi  take  cognizance  of  itself  that  an  advocate 
bas  cea.sed  to  practice.  Day  &  Decousse  & 
Dortal,  12  L.  C.  J.  205,  S.  C.  1868. 

1031.  On  a  petition  for  habeas  corpus  by  a 
person  committed  by  a  warrant  of  the  speaker  of 
the  Hoa.«e  of  Parliament  of  Canada — iie^,  that 
courts  of  justice  and  judges  have  power  to  issue 
writii  of  nabeas  corpus  in  matters  of  commit- 
zuent  bv  either  houses  of  parliament.  Lavoie 
OT.,  5  L.  C.  R.  99,  S.  C.  1866. 

1032.  The  court  sitting  at  enqu^te  has  not  the 
poorer  to  set  aside  a  foreclosure  and  an  inscrip- 
tion for  enquete,  and  allow  the  defendant  to 
pkikd  to  the  action.  Maenamara  v.  Meagher,  6 
LC.J.48,  S.  C.  1861. 

1033.  Action  was  brought  on  an  executory 
ocntract  for  the  purchase  of  hops,  by  the  vendor, 
who  prayed  that  the  defendant  be  condemned  to 
pay  a  certain  amount  as  damages — Held,  revers- 
iiig  the  judgment  of  the  Court  of  Appeal,  that  that 
court  had  not  the  power  to  convert  such  an 
aetioD  into  a  suit  for  the  performance  of  the  con- 
tract, and  to  order  by  their  judgment  that  the 
ouDtiact  be  cairied  out,  and  that  there  is  no 
cutteriid  difference  between  the  English  law  and 
tbe  old  French  law  with  regard  to  contracts  of 
»le.  BosweU  &  Kilbom  ei  al,,  6  L.  C.  J.  108 
&12L.C.R.  161,  P.  C.  1862. 

1034.  The  Superior  Court  has  no  power  to 
amend  an  award  of  the  board  of  revision  of  the 
Montreal  Com  Exchange  Association.  If  irregu- 
lar, it  most  be  set  aside  in  toto,  Glassforav, 
Tinfhr,  1  L.  C.  L.  J.  94,  S.  C.  1865.      * 

UB5.  The  court  has  a  discretionary  power  to 
gire  precedence  to  any  particular  case  notwith- 
Ftanding  21  A  28  Vic.  cap.  39,  sec.  29,  which 
eave  that  the  case  shall  be  heard  in  its  order  on 
tlbe  first  day  in  term  on  which  it  can  be  heard. 
The  AUomey  General  k  The  Grand  Trunk 
Bailway,  1  L.  C.  L.  J.  38,  S.  C.  R.  1866. 

1036.  On  a  writ  of  certiorari  to  ouash  a  con- 
\'iexkm  of  a  justice  of  the  peace,  condemning  the 
citY  inB^ector  for  pulling  aown  a  fence  erecteid  by 
priTate  mdividaam,  the  court  has  not  the  powe? 
to  inquire  into  the  matters  of  fact  contained  in 
tbe  evidence,  or  as  to  the  amount  of  malice  enter- 
ing into  the  act  with  which  the  accused  is 
charzed.  Lamer  &  Loupri  &  Menard,  6  R.  L. 
350, 3.  C. 

1037.  And  on  a  simple  inscription  on  a  writ  of 
cmioimri,  without  a  rule  to  quash  having  been 


previously  taken,  the  court  has  not  the  power  to 
quash  a  conviction.    lb. 

1038.  The  Superior  Court  has  no  power  to 
appoint  experts  to  establish  a  boundary  line  in 
Ontario.  Skead  k  McDonnell,  3  R.  C.  42,  Q.  B. 
1872. 

IV.  Rules  of  Practice. 

1039.  The  108th  Rule  of  Practice  of  the  Supe- 
rior Court  is  abrogated  by  article  171  of  the  Code 
of  Procedure,  and  therefore  a  motion  to  declare 
the  grounds  of  im probation  inadmissible  will  not 
be  Slowed.  Matnieu  v.  Barthe  k  Barihe,  6 
R.  L.  304,  C.  C. 

1040.  And  the  82nd  Rule  of  Practice  of  the 
Superior  Court  is  abrogated  by  article  683  of  the 
Code  of  Procedure.  Duhaut  v.  Lacombe,  16 
L.  C.J.  Ill,  S.C.R.  1872. 

1041.  In  the  absence  of  proof  that  the  Rules  of 
Practice  of  the  Superior  Court,  prepared  and 
signed  in  1850,.have  oeen  registered  m  tlie  district 
of  Gaspe — Held,  that  the  courts  would  not 
apply  such  rules  to  any  acts  done  within  that  dis* 
trict.  Macfarlane  v.  McOracken  k  McOracken, 
6L.C.  J.  254,  S.  C.  1861. 


COURTS  MARTIAL. 

I.  Conviction  by,  1042. 

II.  Powers    of.    Subordinate     to     Civil 
Courts,  1043. 

III.  Yoi/unteers    Liable     to    Trial    by, 
1044. 

I.  Conviction  by. 

1042.  The  petitioner  was  convicted  by  Court 
Martial,  held  at  the  City  of  Montreal,  on  a  charge 
^'  of  disgraceful  conduct,  and  having  at  Montreal, 
"  Canada  East,  some  time  between    the    17th 
"  Januarjr  and  16th  March,  1867,  fraudulently 
*^  appropriated  or  misapplied  about  600  cords  of 
"  wood,  government  property,  entrusted  to  his 
*'  charge   as    an  assistant  commissariat  store- 
"  keeper,  and  which  at  the  latter  date  was  found 
"  deficient, "  and  thereupon  the  court  forthwith 
sentenced  the  petitioner  among  other  penalties  to 
be  imprisoned  with  hard  lalx>r  for  672  days — 
Held,  on  habeas  corpus,  that  it  did  not  appear 
that  there  had  been  preferred  against  the  peti- 
tioner, any  specific  cnarge,  nor  was  there  any 
conviction  of  him  upon  a  specific  or  positive 
charge,  but  a  conviction  in  the  alternative,  of 
which  one  was  no  offence  under  the  17th  article 
of  the  Mutiny  Act,  and  without  any  certainty  as 
to  the  other  of  the  charges  in  the  disjunctive;  and 
that  this  was  matter  of  substance,  and  therefore 
the  warrant  of  commitment  was  null  and  void, 
and  the  prisoner  must  be  set  at  liberty.    Moor 
in  r<j,  11  L.  C.  J.  94,  Q.  B.  1867. 

n.  Powers    of,    Subordinate     to    Civil 
Courts. 

1043.  The    petitioner    being  tried    for   firing 

without  orders  towards  a  crowd  of  people  in  the 

streets  of  Montreal,  such  conduct  being  insubor- 

I  dinate,  unsoldierlike    and  to  the  prejudice  of 

I  good  order  and  military  discipline,  and  a  writ  of 
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habeas  corpus  having  issued^  motion  was  made 
to  discharge  him  from  the  custody  of  the  military 
authorities — ffeldy  that  it  appearing  that  the 
written  charge  against  the  petitioner  was  one  of 
felony,  he  must  first  be  held  to  answer  to  the 
constituted  tribunals  of  the  province,  proceeding 
under  the  common  law  of  England,  before  a 
Military  Court  under  the  Mutiny  Act,  and  the 
Articles  of  War,  can  legally  take  cognizance  of 
the  charge.  McOulloch  escp.,  4  L,  C.  R.  467, 
1863. 

lU.  Volunteers  Liable  to  Trial  by. 

1044.  On  a  writ  of  habeas  corpus  to  the 
commandant  of  the  Garrison  of  Quebec  to  bring 
up  the  body  of  the  petitioner,  a  volunteer  then  in 
custody  for  alleged  breach  of  discipline,  stating 
that  it  did  not  appear  that  the  misconduct 
charged  took  place  while  the  petitioner  was  in 
actual  service — Held,  that  under  29  &,  30  Vic. 
cap.  12,  he  was  liable  to  be  tried  by  Court  Martial 
for  misconduct  while  present  at  a  parade  of  his 
corps,  thouffh  not  actually  serving  in  the  ranks  at 
the  time.  Rickaby  exp.,  17  L.  C.  R.  270,  Q.  B. 
1867. 


COURTS  OF  RECORD. 

I.  What  are. 

1045.  The  magistrates  district  court  is  not  a 
Court  of  Record.  Provost  v.  Masson,  6  R.  L. 
567,  S.  C.  1874. 


COVENANTS— See  CONTRACTS. 


CREDIT. 

I.  Sale  on,  see  SALE. 


CREDITORS. 

I.  Rights  of. 

1046.  In  action  by  wife  for  separation. — 
Where  the  wife  brougnt  action  in  separation  of 
property  ih>m  her  husband — Held,  in  ai)peal 
naa  from  a  judgment  dismissing  a  contestation 
by  a  creditor  of  the  husband,  that  be  could 
only  intervene  for  the  preservation  of  his  rights. 
Marchand  &  Lamiranae,  10  L.  G.  R.375,  Q.  B. ; 
1316  C.  C. 

1047.  On  Estates  Claimed  by  the  Orown.'-The 
defendant  in  the  case  was  curator  to  the  vacant 
estate  of  an  illegitimate  person  who  had  recently 
died,  and  the  attorney  general  on  behalf  of  the 
Grown,  by  the  oppoeant,  prayed  that  the  defendant 
be  condemned  to  render  an  account  of  his  ad- 
ministration as  such  curator,  and  that  all  the 
property,  moveable  and  immoveable,  belonging  to 
the  estate  be  delivered  to  the  Grown  d  tttre  de 
desher&nce  or  de  batardise.  The  intervening 
party  claimed  to  the  extent  of  £50,000  against 
the  estate,  and  prayed  that  the  estate  be  not  de- 
livered to  the  Grown  until  they   had  had  an 


opjportunity  of  establishing  their  claims  and  ob- 
taming  satisfaction  for  them,  in  so  far  a8  the 
estate  sufficed  for  that  purpose — Held,  that  they 
had  a  richt  to  make  good  their  claims  as  prayed, 
and  to  have  an  account  rendered  by  the  defen- 
dant as  curator  to  the  estate.  The  Aitomey 
General  v.  Price  es  audi,  &  McQillet  aZ.,9 
L.  G.  R.  12,  S.  G.  1858. 


CRIME. 

I.  Duty  op  Judge  with  Regard  to. 

1048.  Where  in  the  course  of  a  civil  action 
the  iudge  is  of  opinion  that  forgery  or  perjury 
has  been  committed,  he  will,  as  a  matter  of  duty, 
order  that  the  offender  be  prosecuted  for  these 
crimes.  Ckmient  v.  Lamoniagne,  17  L.  G.  J. 
319,  S.  G.  1873. 


CRIMINAL  ACTION. 

I.  Does  not  Suspend  Givil. 

1049.  In  an  action  on  a  policy  of  insurance 
the  defendant  pleaded  by  dilatory  exception  that 
a  true  bill  had  been  found  by  a  zrand  juiy 
against  the  plaintiff,  and  was  still  pendine,  charg- 
ing him  with  arson,  with  a  view  of  dOTauding 
them,  the  defendants,  and  that,  therefore,  all  pro- 
ceedings in  the  cause  must  be  stayed  and  sufi- 
pendeduntil  he  (the  plaintifi)  should  have  been 
tried  upon  the  indictment — Held,  that  the  exist- 
ence of  a  criminal  charge  against  the  plaintiff 
could  not  operate  or  efifect  a  suspension  of  pro- 
ceedings in  the  action  against  the  defendant. 
Ma^ire  k  The  Liverpool  and  London  Fire  and 
Life  Insurance  Company,  7  L.  G.  R.  343,  S.  C. 
1857. 


CRIMINAL  ADMISSIONS— See 
EVIDENCE. 


CRIMINAL  INFORMATION— iSc€ 
CRIMINAL  LAW. 


•  CRIMINAL  LAW. 

I.  Amendment    of    Record    in    Criminal 
Gases,  1050. 
n.  Acquittal. 

A  Boar  to  Oiml  AcHon,  1051. 

RighU  ofDtfendant  qfier,  1052. 
ni.  Assault. 

Damages  for,  after  PenMy,  1053. 

LiabiUtyfor,  1054. 

lY.  AUTHORITIBS  ON,  1055. 

V.  Bail,  1066-1063. 

VI.  Bigamy. 
Indictment  for,  1064. 
Jurisdiction  in,  1065. 
Proof  of,  1066-1067. 

VII.   CONSPIRAOT. 

Indictment  for,  1068, 1069. 
What  is,  1070. 
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ViU.  GosncTioN. 
-Eferfo/,  1071, 1072. 
(ff'SoldierSylOIS. 

IX.  Cbiminal  Information. 
RuUfor,  1074^1076. 

X.  Default,  1077. 

XI.  Dying  Declarations,  see  Eyidencb  in. 

XII.  Embezzlement. 
ExtradiHonfor,  1078. 
Prmarty  in,  1079. 

Xm.  Error,  1080. 

XIV.  Eyidencb  in  Criminal  Cases,  1081- 

D^na  DeclurcUions,  1085, 1086. 

RecaUedy  1087. 

Re^ervedy  1088. 

Siaiemenis  of  Accused,  1089. 

XV.  False  Entries,  1090. 

XVI.  False  Pretences. 
Obtaining  Goods  ly,  1091, 1092. 
Obtaining  M<mey  by,  1093. 
RiahU  of  Prisoner,  1094. 

XVn.  Felony,  1095. 

XVm.  Finding  op  Grand  Jury,  1096. 

XIX.  Forcible  Entry,  1097,  1098. 

XX.  Forgery. 

Indictment  for,  see  Indictment. 
What  eonsUtutes,  1099, 1100. 
Uttering  Forged  Paper,  1101. 

XXI.  Formal  Detects,  1102. 
XXn.  Indictment. 

After  Beiradition,  1103. 

Amendment  of,  1104, 1105. 

As  Sridenee  tn  Civil  Action,  1106. 

Xfe/«rf«tn,  1107, 1108. 

For  Bigamy,  1109,  1110. 

For  Conspiraey,  1111, 1112. 

For  Forgery,  1113,  UU. 

For  I)r€atd,  U16. 

Far  Larceny,  1116-1118. 

ibriiftrf,  1119,  1120. 

For  obtaining  Goods  by  False  Pretences, 

Forremowng  Goods  from  Bond,  1122. 
F^  Wounding  fffiih  Intent  to  Murder,  1123. 
How  Quashed,  1124. 


Informal,  1125. 
Mot 


lotion  to  Quash,  1126. 
Omiseum  in,  1127, 
Who  to  be  signed  by,  1128, 1129. 
XXJn.  Juries. 
Dtmediatatm  Ungum,  1130-1132. 
Hight  of  Challenge,  1133, 1134. 
Sights  of,  to  recall  Witnesses,  1135. 
Statements  of,  1136. 
Summoning  of,  1137. 

XXIV.  Jubibdiction  in   Criminal  Cases, 
1133,1139. 

XXV.  IiABOKinr. 
By  Partner,  1140. 
^iShareholders,lUl, 
>F*irf  if,  1142-1144. 

aXYI.  MAV8LAUOHTEB9  1145. 
XXVn.  New  Tblal,  1146-1148. 
XXVUL  NuiSANOB,  1149^1152. 
^IX,  Obtaining  Signature  with  Intent 
ifi  Defraud,  1153. 

XXX.  OBTAiNiNa  Gk>oDs  with  Intent  to 
DffiArD,  1164. 

XXXI.  Or  England. 
Introduction  of  into  Canada,  1155. 


XXXn.  Penal  Offence. 

TF^a^w,  1156. 
XXX m.  Penalties  under,  1157. 

XXXI V.  Peiutury. 
Accomplices,  1168. 
Bail  in  cases  of,  1159. 
Indictment  for,  1 1 60,  1 16 1 . 

XXXV.  Plea,  1162. 

XXXVI.  Postponement  of  Trial,  1163- 
1165. 

XXX Vn.  Power  of  Judge  in  Criminal 
Cases,  1166. 

XXXVIII.  Previous  Conviction,  1167. 

XXXIX.  Private  Prosecution,  1168. 
XL.  Procedure  in  Criminal  Cases,  1169. 
XLI.  Rape. 

Conviction  for  Attempt  to  Commit,  1170. 

Evidence  of,  1171. 
XLII.  Recognizances,  see  Bail. 
XLin.  Reserved  Points,  1172. 
XLIV.  Responsibility   of    Advocates  for 
Advice,  1173. 
XLV.  Trtal. 

W"  Preliminary  Questions,  1174. 

Right  of  Crown  to  reply,  1175. 

RighU  of  Prisoner,  1176. 

Separate  Defence^  1177. 

Stand  Aside,  1178-1180. 

Of  Soldiers,  1181. 
XLVI.  Venue,  1182. 
XL VII.  Writ  op  Error,  1183, 1184 

I.  Amendment  op  Record  in  Criminal  Cases. 

1050.  On  a  trial  for  murder  an  analysis  made 
by  a  medical  witness,  and  his  report  thereunder, 
wore  not  submitted  to  the  jury,  of  which  the 
prisoner  complained  by  means  of  a  writ  of  error 
— Held,  that,  as  the  report  in  question  could  not 
have  been  submitted  to  the  jury  save  as  part  of 
the  evidence,  and  as  neither  the  evidence  nor  the 
ruling  of  the  judge  in  relation  thereto  could  be 
brought  under  the  consideration  of  the  Court  of 
Error  by  means  of  a  writ  of  error,  that  the  plaintiff 
in  error  had  no  right  to  have  the  record  amendeil 
so  as  to  place  before  the  court  the  said  report, 
nor  the  entries  in  the  register  of  the  court  below 
respecting  it,  nor.coula  the  plaintiff  in  error 
cause  the  record  to  be  amended  so  as  to  shew 
whether  the  judge  who  presided  at  the  trial 
wrote  the  notes  of  evidence  himself,  or  caused 
them  to  be  written  by  another  person,  nor  so  as 
to  show  what  precautions  were  taken  for  the  safe- 
keeping of  the  Jury  while  deliberating  upon  their 
verdict  out  of  court.  Dwal  &  Ueqina,  14 
L.  C.  R.  52,  Q.  B.  1863. 

n.  Acquittal. 

1061.  A  Bar  to  Ciml  Action.—  Where  a  pep- 
son  is  chared  with  a  criminal  offence,  and^re- 
ceives  a  certificate  of  acquittal,  such  certificate 
will  operate  as  a  bar  to  any  civil  process  for  the 
same  matter.  Julien  v.  King  et  (U.,  17  L.  C.  R. 
268,  C.  C.  1867. 

1052.  Eights  of  Defendant  q/fler.— Where  the 
defendant,  after  naving  been  tried  on  a  chai^ 
of  obtaining  money  under  &l8e  pretences  and 
acquitted,  moved  for  coj^es  of  indictment  and 
papers,  the  motion  was  rejected.  Regina  v.  SSne- 
cat,  8  L.  C.  J.  286,  Q.  B.  1862.  * 
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III.  Assault. 

1053.  Damaaesfory  after  Penalty. — Where  the 
defendant  had  oeen  convicted  and  punished  before 
the  Recorder's  Court — Held,  that  this  was  no  bar 
to  the  plaintiff's  action  for  damages  for  the  same 
assault.  Marchesault  &  Gregoire,  18  L.  C.  J. 
140  &  4  R.  L.  641,  S.  C.  R.  1873. 

1054.  Liability  for. — A  municipal  corporation 
is  liable  for  assaults  committed  by  its  servants, 
such  as  policemen,  when  the  assaults  are  proved, 
and  attempted  to  be  justified  by  the  corporation. 
The  Corporation  or  Montreal  &  Doolan,  13 
L.  C.  J.  71,  S.  C.  R.  1868,  &  18  L.  C.  J.  124, 
Q.  B.  1871. 

IV.  Authorities  on. 

1055.  On  a  trial  for  bigamy — Held,  that 
American  authorities  could  not  be  received. 
Eegina  v.  Creamer,  10  L.  C.  R.  404,  Q.  B.  1860. 

V.  Bail. 

1056.  Application  was  made  on  a  petition  for 
habeas  corpus  to  admit  to  bail  a  prisoner 
charged  witn  the  murder  of  his  wife's  motlier,  the 
prisoner  filing  affidavits  of  his  innocence.  On  the 
other  hand  some  forty  witnesses  had  been  ex- 
amined at  the  coroner's  inquest,  and  the  evidence 
against  him  was  very  strong.  After  argument, 
and  the  most  careful  deliberation  on  the  part  of 
the  judge  before  irhom  the  application  was  made, 
bail  was  refused.  Corriveau  exp.,  6  L.  C.  R. 
249,  Q.  B.  1856. 

1057.  The  prisoner  being  confined  in  gaol 
upon  a  charge  of  arson,  in  setting  fire  to  a  dwell- 
ing-house while  persons  were  inside,  presented  a 
petition  for  the  oenefit  of  the  writ  of  habeas 
corpus,  and  to  he  admitted  to  bail,  alleging  that 
he  nad  applied  for  his  trial  but  been  refused  at 
the  last  session  of  the  Court  of  Queen's  Bench,  and 
that  there  was  no  sufficient  evidence  to  warrant 
his  detention — Held,  that,  although  a  true  bill 
had  been  found  against  him  by  the  grand  juiy, 
he  mi^ht  be  admitted  to  bail,  inasmuch  as  tne 
depositions  against  him  were  found  to  create  a 
very  slight  supposition  of  his  guilt.  Maguire 
exp.,  7  L.  C.  R.  57,  S.  C.  1857. 

1058.  On  an  information  against  the  bail  or 
surety  of  a  person  charged  with  subornation  of  per- 
jure— Hewt,  that,  after  the  accused  has  pleaded 
guilty  to  an  indictment,  no  default  can  be  entered 
against  him,  except  on  a  day  fixed  for  his  appear- 
ance, and  that  it  is  the  duty  of  the  court  to 
estreat  the  recognizances  in  cases  like  the  present. 
Begina  v.  Croteau,  9  L.  C.  R.  67,  Q.  B.  1858. 

1059.  And  in  another  case  of  the  same  kind 
— Held,  that  the  mere  failure  of  the  party  to 
answer  when  called,  in  the  tenn  subsequent  to 
that  in  which  he  was  arraigned,  could  not  operate 
as  a  forfeiture  of  his  bail.  The  Attorney  General 
V.  Beaulieu,  3  L.  C.  J.  17,  S.  C.  1858 ;  C.  32  & 
33  Vic.  cap.  30,  sec.  46. 

1060.  Persons  accused  of  misdemeanor  are  not 
entitled  to  be  liberated  on  bail  if,  in  the  opinion 
of  the  judge  presiding,  the  evidence  adduced  be 
positive  against  them,  though  two  iurors  have 
been  discnarged  because  they  could  not  agree 
upon  a  verdict,  and  in  such  case  the  court  will 
onier  that  the  prisoners  stand  committed  to  gaol 
without  bail  or  mainprise  to  be  tried  again  at  the 


next  term,  and  not  to  be  discharged  without  fur- 
ther orders  from  the  court.  Begina  v.  Blossom 
et  al,  10  L.  C.  J.  29,  Q.  B.  1867 ;  C.  32  &  33  Vic. 
cap.  30,  sec.  52. 

1061.  But  held,  on  habeas  corpus,  that,  under 
the  circumstances  of  the  case,  the  prisonerB  were 
entitled  to  bail,  and  would  be  admitted  to  bail 
were  it  not  for  the  order  of  the  court  above  given 
which,  under  24  Geo.  III.  cap.  1,  sec.  3,  preyeni-* 
any  other  judge  from  interfering  with  the  judg- 
ment thus  pronounced,  and  that  such  an  order 
or  iudgment  was  a  legal  bar  to  the  grantiDg  ut 
bail  by  another  judge  to  persons  entitled  to  it, 
without  regard  to  the  legahty  orill^dity  of  such 
order.  Blossom  et  al.  exp.,  10  L.  C.  J'.  30  k  I 
Li.  G.  li.  J.  88. 

1062.  But  held,  subsequently,  on  a  secoud 
petition  for  habeas  corpus,  that  such  an  order  i^&s 
no  bar  to  the  granting  of  bail  by  any  competem 
court  or  judge  because,  under  C.  S.  C.  cap.  102, 
sec.  57,  the  courts  are  bound  to  grant  bail  iu 
cases  of  misdemeanor.  lb.,  10  L.  C.  J.  46  k  135, 
Q.  B. 1865. 

1063.  On  a  trial  for  murder  the  jury  differeii 
in  opinion  and  were  discharged.  Application  wa? 
then  made  by  prisoner's  counsel  for  permission  tu 
give  bail  for  his  appearance,  and  take  anotiier 
trial.  A  writ  of  haoeas  corpus  was  allowed  and 
argued  at  great  length.  On  the  last  dayofilit 
term  the  application  was  granted,  and  accun^ei 
admitted  to  hail,  himself  in  £500  and  hissuretic? 
in £260  each.  Baker  exp.,  3R.  C.  46,  Q.B.  Ib72 

VI.  Bigamy. 

1064.  Indictment  for. — In  an  indictment  for  big- 
amy, committed  in  a  foreign  country,  it  is  necesr 
sary  to  aver  that  the  accused  is  a  British  subject, 
that  he  was  or  is  a  resident  in  the  province,  and 
that  he  left  the  same  for  the  purpose  of  com- 
mitting the  offence.  Begina  v.  McQuiggan,  2 
L.  C.  R.  340,  Q.  B.  1852. 

1065.  Jurisdiction  tn.— And  held,  on  motion 
for  arrest  of  judgment,  that  the  word  "el^ 
where "  in  the  statute,  gives  to  the  court  lU 
jurisdiction  regarding  offences  committed  in  the 
United  States  by  Britith  subjects,  but  that  tli<? 
allegation  that  tne  accused  was  a  British  sulnect 
was  necessary  to  support  the  indictment.  lb., 
2L.C.R.  340,  Q.B.  1852. 

1066.  Proof  of. — ^In  an  indictment  for  bigamy 
it  is  incumbent  upon  the  Crown  to  prove  tnat  & 
person  marrying  a  second  time,  whoee  husband  or 
wife  has  been  continually  absent  from  sucL 
person  for  seven  years  then  previous,  knew  that 
the  other  consort  was  living  within  that  time. 
Begina  v.  Fontaine,  15  L.  C.  J,  141,  Q.  B. 
1871,  &  4  &  5  Vic.  cap.  27,  &  C.  32  &  33  Vio. 
cap.  20,  sec.  58. 

1067.  In  an  indictment  for  bi^my,  also,  ibt 
first  wife  cannot  be  allowed  to  testify  either  for  tir 
against  the  prisoner.    lb. 

VII.  CONSPIEACT. 

1068.  Indictment  for. — Where  the  defendani- 
were  charged  with  conspiring  to  cheat  an 
defraud  their  creditors,  and  pleiSed  not  guiltvH 
Held,  that,  in  an  indictment  for  conspiracy,  ai^ 
ofibnce  prohibited  by  penal  statute  must  )je  i^ei 
forth.  Begina  v.  Boy  et  al,  11  L.  C.  J.  j>?, 
Q.  B.  1867. 
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n  opening  in  the  fence,  for  which 
_ — J  IB  rtepmeible,  the  plaintiff  and  defendant 
(mtt  divide  Uie  damH4te  between  them.     lb. 
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15  L.  C.  J.  69,  8.  C.  &  3  R.  L.  448,  8,  C.  R., 
that  where  the  owner  of  a  horae  lends  or  hires 
him  to  a  persoa  not  in  his  employ  or  connect^j 
with  him  in  any  way,  and,  owing  to  the  neglect 
or  incapacity  of  the  person  (o  whom  he  is  en- 
trusted, the  animal  causes  damage,  the  owner  is 
not  respoDsible,  provided  it  be  proved  that  the 
damage  was  in  no  measure  due  to  the  vicioua- 
nesH  of  the  animal,  and  in  such  case  he  to  whom 
the  horee  is  entrusted  can  alone  be  held  respon- 
sible. Beliveau  &  Martijteau,  4  R.  L.  691,  Q.  B. 
1872;  1065  C.  C. 

8.  Theowner of beesisresponsiblefordaraage 
caused  by  them  when  proper  care  is  not  t&keo 
to  prevent  such  damage.  Tettier  v.  PeUand,  5 
R.X.6I,Mag.Ct.l873. 

in.  SVBNABtME. 

9.  Where    part  ol  a  telegraph  cable   which 

Ceed  under  the  River  St.  Lawrence  was  broken 
the  gross  carelessness  of  those  in  charge  of  a 
Bailing  ship,  it  was  proved  that  the  line  was  hq 
impediment  whatever  to  the  navigation  of  the 
rivei—Beld,  that  the  owners  of  the  Bhip  were 
liable  for  the  damage.  The  Otar  in  re  k  The 
Montreal  Telegraph  Compant/,  19  L.  C.  J.  197, 
V.  A.  C.  1875;  C.  31  Vic.  cap.  58,  sec.  7.' 

IV.  To  Wbabvkb. 

10.  Action  was  brought  against  the  master  of 
the  Iforlk  Amerietm,  one  of  the  Ocean  steamers, 
to  recover  the  amount  of  damage  occasioned  by 
the  steamer  having  struck  against  the  island 
wharf  in  the  harbor  of  Montreal,  the  plaintiffi; 
themselves  having  expended  the  amount  sought 
to  be  recovered  in  repairing  the  wharf.  Defend- 
ante  pleaded,  among  other  thines,  that  thev  had 
at  the  time  of  the  accident  a  oranch  pilot  on 
board,  who  alone  was  in  law  responsible — Held, 
that,  under  the  maritime  law  in  general,  the 
master,  as  the  agent  of  the  owners,  wae  liable, 
and  that,  under  18  Vic.  cap.  143,  sec.  20,  he  was 
expressly  declared  to  be  liable  for  imuiy  done 
wharves  in  his  charge.t  The  Harbor  Oomn 
tionert  of  Montreal  &,  Grange,  10  L.  C.  R.  269, 
Q.  B.  1860. 

11.  And  held,  also,  that  in  such  action  the 
pilot  was  not  a  competent  witness  for  the  ds- 
fendaot.    lb. 
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tiioQgb  boQDd  to  prosecute  those  who  in  this  re- 
fftcx  violate  the  rules  of  police,  is  not  responsible 
for  damages  resulting  from  the  neglect  of  lessees 
or  proprietors.  0*Neil  v.  The  Mayor ^  &e.^  of 
Qu^,  16  L.  C.  R.  404,  Q.  B.  1866. 

21.  But  where  it  was  proved  that  the  corpora- 
•  lion  of  the  city  of  Montreal  were  guilty  of  nec- 

kd  m  the  excavation  and  construction  of  work 
which  tiiey  were  authorized  by  law  to  make — 
Hdi,  that  they  were  liable  in  daniases  not  only 
lor  dieir  own  acts  of  n^lect,  but  also  for  those 
of  the  contractors  who  are  working  for  them. 
Horold  V.  The  Mmor,  <fcc.,  of  Montreal,  11 
L  C.  J.  169  &  3  C.  L.  J.  88,  Q.  B.  1867. 

22.  And  held,  also,  that  the  declarations  made 
Iv  the  respondents  in  protests  made  by  them 
spdnsi  the  contractors  would  be  taken  as  evi- 
dence against  the  respondents  of  the  acts  com- 
piained'ofby  the  appellants.    lb. 

23.  Action  of  damages  was  brought  against 
the  defendants,  a  municipal  corporation,  for 
icjiUT  saffered  by  the  plaintiff  by  the  upsetting 
cf  a'gjeigh,  owing  to  an  embankment  on  the 
T^jid^Held,  that,  notwithstanding  there  was 
^til]  efficient  roadway,  independent  of  the  em- 
bankment, to  allow  of  two  teams  passing  at  the 
lame  time,  and  notwithstanding  that  the  acci- 
dfjit  was  immediately  caused  by  the  horses 
takine  Mght  at  the  sound  of  a  railway  whistle, 
aihl  that  the  horse  itself  was  at  the  time  being 
<ir/Ven  by  a  female  only  twelve  years  of  age, 
tkt  the  corporation  were  liable  in  damages  for 
alk/wizig  the  obstruction  to  exist  on  the  highwav. 
Higgint  et  tear.  &  The  Corporation  of  the  Vtl- 
iagt  of  Richmond,  17  L.  C.  J.  246,  S.  G.  R. 
im{'m  k  788  M.  C. 

24.  A  corporation  having  a  right  to  close 
vtreetfi  generally  by  an  act  amending  its  charter, 
aiid  in  which  act  there  is  no  mention  of  indem- 
iinr,may  be  condemned  to  pav  damages  for  the 
cienrise  of  the  right,  particularly  if  compensation 
i?  damages  be  recognized  in  its  charter,  or  other 
a«M6  in  amendment  thereof.  The  (My  of  Mon- 
treal k  Drummond,  18  L.  G.  J.  225,  Q.  B.  1874. 

25.  Action  of  damages  was  brought  against  the 
defendants,  a  municipal  cor^ration,  m  conse- 
^vRMe  of  Ml  accident  on  a  bndge  which  was  not 
•  pohlic  bridge,  but  was  considered  as  one — 
md,  that  the  corporation  was  liable.  7%€  Cor^ 
furoUon  of  Eton  &  Rogers,  3  R.  L.  451,  Q.  B. 
m;S50ei8eq,  M.  C. 

26.  Where  a  horse  belonging  to  the  fire  de- 
JKtment  of  the  city  of  Montreal  had  been  left 
vfthont  a  guaidian,  and  ran  away  and  knocked 
ifevn  a  man  who  was  looking  on  at  the  fire  and 
J^ehis  arm — Held,  that  the  horse  having  been 
M  hv  the  firemen  without  any  one  in  charge, 
^t  the  corporation  was  responsi  ble .  Guimmd 
^«  The  CkmoraHon  of  Montreal,  4  R.  L.  286, 

^C.1872;  366&10WC.  C. 

^.  Where  &e  plaintiff  fell  and  injured  his 
m  in  ocmseqnence  of  the  pavement  being 
<|^«Ted>ith  ice  and  in  a  dangerous  condition, 
ni  the  defen<&int8  had  not  had  notice  of  the 
ict— fleW,  that  they  were  not  liable.  Grenier  v. 
'  Ae  ibyor,  die.,  of  Montreal,  5  R.  L.  195,  S.  G. 
mtZ. 

ft.  QuUmu  OMctT. — A  customs  officer,  on  in- 
■nutiopsseizeaa  quantity  of  jewellery  as  con- 
itHui»  indeeent  pictures,  etc.,  in  the  store  of 
^^  p6itttiff»  and  as  having  consequently  been 
■pB*^  oontnury  to  the  customs  regulationS;i 


and  it  was  proved  that  onlv  a  portion  of  the 
things  seized  contained  such  inoecent  pictures 
— Htld,  that  the  officer  was  not  liable  m  dam- 
ages where  he  had  acted  as  in  the  present  case 
on  information  regularly  laid.*  SamnderB  v. 
Barry,  14  L.  G.  R.  370,  S,  G.  1864. 

29.  Express  Company. — The  plaintiff  had 
established  an  agency  in  New  Brunswick,  and 
his  agent  there  sent  him  monev  through  the 
express  company,  and  the  plaintiff  having 
failed  in  the  mterim,  the  express  company  re- 
tained it  in  their  possession,  and  the  agency 
was  by  this  means  broken  up — Held,  that  the 
plaintiff  was  not  entitled  to  recover,  as  there 
was  no  proof  of  direct  damages ;  and,  moreover, 
the  company  had  a  right  to  retain  the  money 
until  the  ownership  of  it  was  established. 
Murphy  v.  Ihe  Canadian  Express  C&mpany,  4 
R.  L.  226,  S.  G.  1872  ;  1074  G.  G. 

30.  Railways. — A  suit  for  damages  was 
brought  against  a  railway  company  for  the 
killing  of  aattle  belonging  to  the  plaintiff  and 
which  had  strayed  on  to  the  line — Held,  that 
where,  by  the  charter  of  a  railway  company, 
they  are  not  bound  to  erect  barriers  at  those 
points  where  the  line  crosses  a  public  road, 
they  are  not  liable  for  injury  done  to  cattle 
straying  on  to  the  track,  but  tnat  parties  allow- 
ing their  cattle  so  to  stray  are  answerable  to 
the  railway  company  for  damage  done  to  the 
cars  by  collision  with  such  cattle.  RocheUau 
V.  The  Si.  Lawrence  and  Atlantic  Railway  Com- 
pany, 2  L.  G.  R.  337,  S.  G,  1862  ;  Q.  32  Vic.  cap. 
51,  sees.  66  &  68. 

31 .  And  where  an  action  of  damages  was 
brought  against  a  railwav  company  f6r  the 
value  of  two  head  of  cattle  Killed  on  the  track, 
in  consequence,  as  it  was  alleged,  of  the  neglect 
of  the  defendants  in  not  enclosing  their  line  as 
required  bv  law,  and  the  defendants  pleaded 
and  proved  that  the  cattle  in  question  did  not 
get  on  to  the  track  from  land  belonging  to  the 
plaintiff,  but  from  land  on  which  they  were 
trespassing,  and  which  they  (the  defendants) 
had  been  specially  exempt  from  enclosing  by 
the  proprietor — Meld,  tliat,  notwithstanding  the 
statute  requiring  railroad  companies  to  enclose 
their  tracK,  they  were  not  guilty  of  any 
neglect  in  this  instance,  and  the  action  must  be 
dismissed  with  costs,  f  Roulx  v.  The  Grand 
Trunk  Railway  Company,  &  Rae  k  The  Orand 
Trunk  Railway  Company,  k  Dubord  k  The 
Grand  Trunk  Railway  Company,  14  L.  G.  R. 
140,  G.  G.  1864. 

32.  But  where  an  action  of  damages  was 
brought  against  the  contractors  of  a  railway 
company  mr  loss  occasioned  to  the  plaintiff  by 
the  construction  of  ditches  in  connection  with 


*  By  the  schedule  referred  to  in  the  7th  section  of  the 
statute  C.  81  Vic.  cap.  44  it  is  provided  that  books,  printed 
papers,  drawings,  paintiDgs,  prints  and  photographs  of 
a  treasonable  or  seditioos  or  of  an  immoral  or  indecent 
character,  shall  be  prohibited  to  be  imported  under  a 
penalty  of  two  hundred  doUars,  together  with  the  for- 
feiture of  the  parcel  or  package  in  which  the  same  may 
be  found.— Ed. 

t  By  the  11th  section  of  the  Quebec  Bailway  Act  (S2 
Yic.  cap.  61)  it  is  provided  that  within  six  months  after 
any  lands  have  been  taken  for  the  use  of  the  railway, 
the  Company  shall,  if  thereunto  required  by  the  prO' 
prietors  of  the  (xdjoining  lands,  at  their  own  costs^  and 
charges,  erect  and  maintain  on  each  side  of  the  railway 
fences  of  the  height  and  strength  of  an  ordinary  division 
fence,  etc.~SD. 
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the  railway  which  ran  across  plaintiff's  pro- 
perty— Held,  reversing  the  iuaffment  of  the 
court  below,  that  the  action  should  have  been 
brought  against  the  company  itself,  unless  by 
their  own  acts  or  omissions  they  had  rendered 
themselves  personally  liable.  Jackson  ei  a2 
&  Paquei,  4  L.  G.  R.  495,  Q.  B.  1864. 

33.  And  where  an  action  of  damages  was 
brought  by  the  plaintiff  against  a  railway  com- 
pany by  reason  of  his  land  having  been  over- 
flowed, in  consequence  of  the  neglect  of  the 
defendants  to  keep  the  ditches  on  each  side  of 
the  railway  in  proper  order — Held,  confirming 
the  jud^ent  of  the  court  below,  that  the 
ditches  in  question,  which  were  cut  by  the 
defendants  to  carrv  off  the  surplus  water,  were 
BO  cut  as  to  conauct  the  water  into  a  water 
course  running  through  plaintiff's  land,  which 
was  thereby  flooded  and  damage  ensued  ;-  that 
the  defendants  were  responsible  notwithstand- 
ing the  rule  of  law  that  he  who  in  the  con- 
struction of  any  work  upon  his  property  uses 
his  right  without  violating  any  Taw  or  usage 
or  title  or  contrary  possession  of  another  is  not 
held  for  the  damage  resulting  therefrom.  The 
Grand  Trufik  Rauway  Company  v.  Miville,  14 
L.  C,  R.  469,  Q.  B.  1864 ;  SiU  &  668  C.  C. 

34.  And  where  damages  was  claimed  from  a 
railway  company  as  the  value  of  two  horses 
killed  upon  the  track  after  the  fences  had  been 
taken  down  for  the  winter — Held,  reversing 
the  judgment  of  the  court  below,  that  after  the 
first  of  December,  when  the  fences  are  taken 
down,  the  companv  cannot  be  held  responsible 
for  the  loss  of  cattle  killed  upon  the  track.  Tht 
Montreal  &  Chamvlcdn  Railway  Company  & 
Ferras,  16  L.  C.  R.  443,  A  2  L.  C.  L.  J.  17, 
Q.  B.  1866. 

35.  In  an  action  of  damans  for  personal  in- 
jury— Held,  that  the  plaintiff  must  show  how 
far  his  means  of  making  a  livelihood  have  been 
impaired  in  order  to  obtain  indemnity  for  the 
future.  Marshall  v.  The  Or  and  IVunk  Rail- 
way Company  of  Canada,  1  L.  G.  J.  6,  &  5 
L.  G.  R.  339,  S.  C.  1866 ;  1053  G.  G. 

36.  Action  of  damans  was  brought  to  re- 
cover £10,000  claimed  oy  the  widow  and  heirs 
of  the  late  Thomas  Wilson,  who  was  killed,  and 
the  waggon  and  horses  by  which  he  was  drawn 
destroyed,  while  crossing  the  railway  of  defend- 
ants at  Goteau  du  Lac,  in  consequence,  it  was 
alleged,  of  gross  neglect  on  the  part  of  defend- 
ants' servants,  and  the  jury  found  for  the  plain- 
tiff £319,  of  which  £19  was  evidently  intended 
for  the  value  of  the  horses  and  waggon — Held, 
reversing  the  iudement  of  the  court  below, 
which  set  asioe  the  verdict  as  to  the  £300  in- 
tended as  the  value  of  the  life  of  the  deceased, 
that  the  damages  to  which  the  plaintiffs  were 
entitled  were,  at  common  law,  not  confined  to 
injuries  of  which  a  pecuniary  estimate  could 
be  made,  but  comprehended  also  a  sola- 
tium to  the  widow  and  next  of  kin  for  their 
bereavement,  and  the  amount  of  such  damage 
was  necessarily  within  the  province  of  the 
jury.*  Ravary'etal.  &  The  Grand  Trunk  Rail- 
way  Company  of  Canada,  6  L.  G.  J.  49,  Q.  B. 
1860,  &  1  L.  G.  J.  280,  S.  G.  1857  j  1066  G.  G. 


•  Dural  &  Badffley,  J.  J.,  diutntitntt,  believing  the 
interpretation  of  the  oommon  law  herein  given  to  be 
iintenable.^£D. 


37.  Suit  was  brought  for  damages,  alleg- 
ing   that  the  defendants    so  negligently  tod 
carelessly  managed  their  road  and  their  loco- 
motives running  thereon  that  they  cauaed  their 
cars  to  come  violently  into  collision  witjb  & 
horse  of  the  plaintiffs,  whereby  the  honeys 
injured,  etc.,  the  neglect  consisting  in  ranniog 
their  cars  across  a  public  highway  without 
placing  any  person  there  for  the  purpose  of 
warning  passengers  on  the  highway,  which, 
from  the  situation  of  the  crossing,  was  shso- 
lutely  necessary,  and  for  want  of  which  the 
said  highway  was  dangetous  to  travellers  g(r 
ing  over  the  said  crossing.    Damage  claimeii 
$140.    Plea,  defense  en  fait.    Action  di6iDie(<>e>l 
in  court  of  original  jurisdiction,  and  on  review 
had — Held,  that  a  party  suing  for  dama^  as 
the  result  of  neglect  must  himself  be  wiUioui 
fault  in  the  premises,  that  is,  must  have  u«e<i 
ordinary  care,  and  where  injury  has  resulki 
from  the  neglect  of  both  parties,  without  aoj 
intention  of  wrong  on  the  part  of  either,  n<> 
action  will  lie.    Moffetie  v.  The  Grand  TVunfc 
Railway  Company  of  Canada,  16  L.  G.  R.  231, 
S.  G.  K.  1866  }  G.  32  Vic.  cap.  51,  sec.  20, 61 A  <>! 

38.  And  in  such  case  the  burden  of  prooV  i^ 
on  the  plaintiff  to  show  that  there  was  culpa- 
ble negligence  on  the  part  of  the  defendants, 
and  that  ne  fiimself  exercised  due  care.    lb. 

39.  Action  of  damages  was  brought  aigain^: 
a  railway  company  for  neglecting  to  register  a 
transfer  of  shares-  in  the  b^ks  of  the  comfAny. 
which  had  been  transferred  by  the  plaintiff  lo 
a  creditor  as  collateral  security,  the  arranse^ 
ment  being  that  the  creditor  should  sell  vm 
shares  at  the  best  rate,  and,  after  deducting  tht 
amount  of  his  claim,  pay  over  to  the  plaiBiifl 
the  balance,  and,  after  repeated  demands  upor] 
the  company  to  register  such  shares,  they  wer^ 
finally  registered  and  sold,  but  in  the  interin 
a  ereat  depreciation  had  taken  place  in  th* 
value  of  the  shares,  and  the  plaintiff  broughi 
action  by  way  of  damages  for  the  difieronce^ 
Held,  reversing  the  judgment  of  the  court  b^ 
low,  (pide  2  L.  G.  J.  291),  that  the  action  wa 
well  founded,  and  judgment  went  aceoixlinjH 
Webster  k  The  Grand  Trunk  Railway  Coti 

any  ^ Canada,  Z  L.  G.  J.  148,  Q.  B.  185^ 
.  32  Vic.  cap.  51,  sec.  17. 

III.  Aptkb  Pexaltt. 


^ 


40.  A    conviction    before    the    Recorder 
Gourt  does  not  take  away  from  the  complainai 
a  right  to  damages  before  a  civil  court.    M4 
chesault  k  Gregoire,  4  R.  L.  541,  k  Id  L.  G. 
140,  8.  G.  R.  1873.  I 

IV.  Appeal  in  Aotiok  of. 

41 .  The  plaintiff  and  respondent  having  co 
plained  of  damage  caused  to  his  property 
certain  provincial  works  the  matter  was  \ 
ferred  to  arbitration  and  the  claim  dismiesj 
The  claimant  then  appealed,  under  22  Vic.  a 
3,  sec.  60,  to  the  Superior  Gourt,  and  the  dc 
sion  of  the  arbitration  was  reversed,  and  a  lai 
amount  granted  him  for  daoiagee.  On  app 
by  the  attorney-general  to  the  Queen's  Beii 
the  respondent  urged  that  the  decision  of  I 
Superior  Gourt  was  final,  and  that  there  ^ 
consequently  no  appeal.    After  hearing, 
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ncntiga  waa  diimissed,  And  the  Appeal  al- 
lond.  Tic  Attor7t«y-6eneral  A  £Uice,  16 
L  C.  B.  64,  q.  B.  1866. 

43.  In  n  Ktion  of  damageB  for  9200  for  • 
wiitfait,  in  which  the  plaintilf  afier  review 
roijudgniciit  far  tlO  vai  cott«,  m  iu  an  action 
of(110-fl«W,  by  the  Conrt  of  Queen's  Bench, 
thu  Uiere  was  no  appeal  from  such  judgment 
Ulbilcourt.  Hyacinthev.  Hartjli  L.  C.  J. 
!E1,Q  B.  1869;  1U6  C.  C,  P.  A  Q.  34  Vic. 
»p.  4 ;  A  Belleroae  &  Hart,  1  B.  L.  167,  Q.  B. 


V,  Cl-UM   FOB,    WILL  ScrPPOBT   A   CaPIA9. 

43.  A.  cUim  for  nnliquidaled  damages  wil 
,'upport  ■  cadas,  but  not  tot  a  penalty.  Patter 
p.uttid.-'.  Fm  ""         ■■•':- 


1,  3  Rev.  de  Leg.  I 

U.  Add,  in  a  similar  case,  where  the  damages 
i^ltiiDed  w»fl  for  personal  wroo^ — Held,  a  auffi- 
c^ni  cause  of  indebtedDese  to  jualifj  the  issue 
tirmpias,  where  the  judge  was  eatiefled  bj  the 
Tku  «ubmitted  that  tnere  was  something  tan- 
libit  to  give  damages  for.  Redpath  v,  Oid- 
dagi,  9  L.  C-  J.  225,  S.  C.  1863  i  801  C.  C.  P. 

15.  But,  hdd,  thfit  before  the  code  a  claim 
j^  aaliqaidated  damages  would  not  support  a 
iiftts.  FoUardA  hving,  2  fi.  L,  623,  Q.  B. 
ItTOiMlCC.  P. 

K.  had  where  a  writ  of  capias  issues  with- 
iiii  a  Jodge's  order,  and  the  principal  right  of 
wiioo  consists  in  a  claim  for  damages,  such 
«rll  will  be  quftshed  on  molion.  Goyette  v. 
<frD<,uald,  4  R.  L.  638,  S.  C.  B.  1873;  801 
C.  C.  P. 

VII.  Cons  »  AcTioH  or. 

i:.  Where  plaintiff  brought  action  of  dam- 
1^,  and  trial  was  had  before  a  jur;  who  reQ< 
<fe.-«tt  ■  verdict  for  plaintiff  for  an  amount 
agder  fortj'  shiiliogs  sterling,  and  costs  were 
utnkd  eeuerally — Rdd,  conflrming  judgment 
of  court  below,  that  the  judgment  for  costs 
■tfold  be  interpreted  as  meaning  a  sum  equal 
U  1^1  awarded  bv  the  jury  for  damages.  Le- 
it  V,  B«*««t,  1  L.  C.  J.  191,  Q.  B.  1867 ; 
i:-  C.  C.  P. 

K'.  And  in  another  case  held,  that  in  an 

■"■"-  "'  damages  for  personal  wrong  inati- 

e  Superior  Court,  in  which  judgment 

tred   for   £10   and    costs,    the    


,  1  L.  C.  J.  266,  S.  C.  1857; 
P. 

in  an  action  of  damages  for  libel, 
10  WAS  awarded  b;  the  jury,  and  a 
as  to  costs  arose— fieM,  that  the 
r  damages  given,  even  where  it  ex- 
tw  ehiflinga  sterling,  regulated  the 
!tK>D  «s  to  costs,  if  the  judgment  of 
rMifring  the  veidict,  have  not  other- 
liie  unount.  i}«waulfei  v.  Tachi,  8 
IS,  S.  C.  1S64. 

where,  as  in  the  above  case,  the 
•T  th«t  mie  were  reducible  to  the 

Circait  Court  action— .ffeU,  that  the 
wtfl  necCMarr  for  a  trial  bj  jurr 
aUowtd  to  the  plaintiff.    lb.,  A  478 


51.  And  where  the  court  awarded  damages  to 
the  extent  of  $5  only — Held,  that  no  greater 
amount  than  fS  could  be  allowed  for  costs. 
Warner  tt  al.  v.  Rolf,  17  L.  C.  J.  292,  S.  C.  R. 
18T3i  478C,C.  P. 

Tm.  EiOBSsivt. 


52.  Where  the  plaintiff  brought  action  of 
damages  for  having  been  ejected  from  the  cars 
of  the  Grand  Trunk  Railway  for  refusal  to  pav 


.V  trial,  that 


intHtit 


plaintiff— ffeW,  c 

the  damages  awarded  v 

should    carry    costs  as   in  a   Superior   Court 

action.*     Ciinningham    v.    The   Ortmd   Trunlc 

RaibDay  Company,  3  L.  C.  J.  67,  3.  C.  1864. 

63.  Where  a  jury  has  found  for  the  plaintiff 
in  an  action  of  aamaf^s,  and  defendant  has  not 
moved  for  a  new  trial,  the  court  cannot  take 
into  consideration  the  question  whether  the 
damages  awarded  are  excessive  or  not.  Bin- 
ning A  Orange,  14  L.  C.  J.  284,  Q.  B.  1870; 
I421,sec.  11,C.  C.P. 

IX.  EXBCUTIOK  or  JUOOHENT   FOR. 

64.  The  plaintiff  obtained  judgments  against 
the  defendants,  jointly  and  severnlly,  the  one 
for  maliciously  and  unlawfully  sueing  out  a 
writ  of  capias,  and  the  other,  the  prothonotary, 
for  permitting  the  writ  to  issue  without  the 
atSdavit  required  by  law — Held,  that  the  court 
could  order  the  discussion  of  the  one  as  the 
principal  obli^^,  before  permitting  the  plaintiff 
to  sue  out  execution  against  the  reniainder, 
and  that,  notwithstanding  the  judgment  was 
joint  and  several  against  them  all.  Jordaan 
et  al.  V.  McAddatM,  13  L.  C.  R.  229,  S.  C.  186.^. 

X.  EXBMPLiRY. 

55.  Exemplary  damages  may  be  eranted  for 
the  bite  of  a  dog,  where  it  is  proved  that  the  dog 
was  known  to  he  dangerous,  and  was  allowed  to 
run  at  large  and  unmuzzled.  Faltirdaeu  v. 
Couture,  2  L.  C.  J.  96,  8.  C.  1851. 

56.  And  exemplary  damages  may  be  awarded 
for  the  killing  of  a  person  on  a  railway  where 
the  accident  is  attributable  to  the  fault  or  neglect 
of  the  railway.  Ravary  &  The  Grand  Trank 
Railway  Company  of  Canada,  G  L.  C.  J.  49, 
Q.  B.  1860 ;  A  1  L.  C.  J.  280,  8.  C.  185T ;  1066 
C.C. 

57.  Damages  arising  from  a  breach  of  pro- 
mise of  marriage  are  not  only  real  damages,  Dut 
may  be  exemplary  damages,  according  ti" 


371,8.  C.1872,  i 


68.  AcddenU.^Ia  an  action  of  damages  (i^r 
personal  injury  caused  by  an  accident  which  w  ■ 
due  to  imprudence  on  the  part  of  the  persia 
injured — Held,  that  the   action   would  not  Ita 

■  Jnd^fmeilt  overrated  la  ippH]  od  the  rroniid  tbat 
defendanU  were  luiHSed  In  deolingplaluulTfroni  tbs 
train.     Fidtll  L.  C.  J.  107. -Eo. 


,Rev.deUg.603,K.B. 

es  naa  brought  for  the 
's  child,  who  had  run 
cara  of  the  City  Pas- 
iny  and  heen  run  over 
me  to  Btop  the  horaea — 
gment  of  the  court  he- 
re not  responaible  where 
;cident.  The  Montreal 
I  Company  &,  Bignon,  2 

Tendant,  an  employee  of 
>nied  to  enter  bj  tl^e  back 
door  which  was  close  to 
was   aerioualy  injured, 

0  show  that  I  lie  trapdoor 
to  the  right  of  the  en- 

1  not  proved  to  have  been 
-Btid,  that  the  occupant 

Eeraona  to  enter  therein 
aving  a  trap  door  near 
a  to  such  perrana,  who, 
fall  through  it  and  are 
itri<m,20  L.  C.  J.  279, 


.t  the  plaii 
1  that  the  e 


liff  had  not 


or  felony— Z?eW,  that 
I  charging  the  defendant 
tery   with    intent  to  do 

'         ",   amount  to  an 


.of  the  plaintiff  to  dam- 
tpt  proaeoute  criminally 
the  V.  Chevalier  el  al,  4 
I. 

I  of  damans  for  aeaault 
IS  pleaded,  and  it  was 
Fbad  used  insulting  and 
to  the  defendant,  and 
from  hia  v/ogon^Held, 
I  the  assault  which  had 
[amages  to  the  extent  of 
le  plaintifT.  Denalamer 
..  (LL.  J.  30,S,  C.  1865. 
iges  were  claimed  for  an 
a  commissioner  holding 
'  justice  of  the  peace,  the 
maive  language,  shaking 
le  magistrate  to  go  out 
MOO  damages  and  costs 
TV.  Gracel,  1  L.  C.L.  J. 

-Action  of  damages  lies 
l)ite  the  plaintiff's  horse, 
3  injured  and  the  plain- 
mdton  V.  Cok,  1  Rev.  de 
1053  4  1055  C.C, 
I  of  damages  waa  brought 
m  plaintiff's  wile  by  the 
to  defendant,  and  it  was 
wife  was  at  the  time  on 
HeM,  that  as  ahe  was  not 
>n  of  trespass  that  plain- 
igee.  Dandurand  el  ux. 
f  J.lSl.S.  C,  R.  1854; 

a  recover  damages  from 


defendant  on  the  ground  that  hia  dog  had  biiwn 
the  plaintilTa  child,  and  it  waa  proved  that  ihe 
dog  waa  kept  as  a  fighting  dog,  and  was  alloved 
to  run  at  large  and  unmuzzled— fleW,  that 
exemplary  damages  would  be  awarded.  Fahr 
deau  V.  Coutwe,2  L.  C,  J.  96,  8.  C.  1S57, 

67.  Breach  of  Oxifraci.— Where  action  was 
brought  for  breach  of  a  oonlraot  for  the  ptt- 
formance  of  work— ^Tefd,  that  the  contracior 
could  bring  an  action  of  dam^es  against  lh« 
other  contracting  party  upon  hie  default  to  fur- 
nish the  advaocea  agreed  upon.  The  Corpora- 
Hon  of  the  Cbunly  of  Terrebonne  Sc  Folin,  9 
L.  C.  R.  436,  Q.  B.  1859. 

68.  The  plaintiff  sued  for  £1000  damans  Tor 
breach  of  contract  on  the  part  of  the  defendant!', 
a  Music  Hall  Aasociation,  in  not  giving  him 
possession  of  the  music  h^l  ao  leaeed  by  him, 
setting  up  by  way  of  damages  that  he  waa  nn- 
able  to  give  the  representations  there  which  Lr 
had  intended  to  give,  and  the  lose  of  profit  there- 
by occasioned,  and,  moreover,  the  loaa  of  what 
he  might  have  received  from  the  Govemm«nl 
for  a  transfer  of  his  lease  to  them,  the  legisla- 
tive building  at  Quebec  having  been  destruvfd 
by  tire  since  his  contract  with  defeodantd  wv- 
entered  into,  and  the  only  building  fit  for  lb; 
use  of  the  Legislative  Assembly  being  the  music 
hall  in  question— .?«;({,  that  he  could  on'.y 
recover  the  damages  which  were  the  immediau^ 
result  of  (he  non-exeoution  or  breach,  and  not 
consequential  damages  which  the  parties  coul.l 
not  have  foreseen.  Lee  v.  The  Jfarie  Ball  -Ij- 
joriortpn,  5  L.  C.  R.  134,8.  C.  1865;  1073  fl 
»eq.  C.  C. 

69.  And  where  action  traa  brought  for  refus- 
ing to  accept  and  pay  for  a  quantity  of  ho^i-, 
under  a  contract  with  the  plaintiff  to  th»t  effec:.. 
and  the  plaintiff  prayed  for  a  certain  Bum  s? 
damages,  and  the  8uperior  Court  treating  tht 
action  as  one  for  the  tulfllmect  of  the  contrac. 
and  finding  the  plaintiff  had  not  alleged  tendtr 
of  the  hops,  dismissed  the  action  mth  cost.-, 
while  the  Queen's  Bench,  treating  itaa  an  actioi'> 
of  damages,  reversed  the  judgment  of  the  Supt:- 
rior  Court,  and  ordered  the  defendant  to  pay  Uii 

eice  of  sale — Held,  that  both  judgments  shonl" 
set  aside  and  a  new  trial  ordered.  Bomr/l 
V,  Kilbom  et  al.,  6  L.  C.  J.  109  &  12  L.  C.  K 
161, P-  C.  1862. 

TO.  In  order  to  maintain  an  action  of  dsm 
ages  for  failure  to  carry  out  an  agreement,  ili 
damazes  claimed  must  be  those  which  tin 
defendant  could  reasonably  have  been  exp(^:<-' 
to  have  foreseen,  or  have  known  would  rti'iil 
from  his  failure,  and  must,  consequently,  ha^ 
been  put  in  default  to  carry  out  hia  »greemr!ii 
and  have  been  warned  of  the  dam&ge  whic' 
would  result  from  his  failure  to  do  ao.  Rena" 
V.  Walker  &  e  contra,  13  L.  C.  J.  ISO,  S.  ( 
186Hi  1070  &  1074  C.  C. 

71.  Defendantsold  to  pl8intiff"oertain  spa^- 
"  and  timber  to  be  delivered  free  of  charge  i. 
"  morrow,  or  as  soon  aa  they  can  be  got  out  ■ 
"  the  hands  of  the  zuardian,  but  the  purchasoi 
"  not  bound  to  take  them  if  not  delivenv)  i 
"one  week,  unless  they  like."  No  deliver 
having  been  made  within  the  time  specified,  b 
reason  of  the  guardian  in  poasession  of  lb 
spars  insisting  on  retaining  them,  iti  cou'i 
quence  of  a  writ  of  faMe  arrH  issued  in  n 
action  against  the  ostenaible  owner  of  the  $pai 
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ind  timber,  whose  mark  they  bore,  having  been 
^rved  on  him,  notwithstanding  they  had  been 
Tfie&Bed  br  subsequent  proceedings,  and  might 
bave  leailly  given  them  \xp—Heldi  that,  not 
hario^  aone  so,  the  parties  contracting  for  the 
-aleo/  the  spars  and  timber  were  relieved  from 
the  damages  awarded  by  the  court  below  for  the 
:,on-delivery  thereof,  on  the  grounds  that  the 
reasonable  construction  of  the  words  "  getting 
out  of  the  hands  of  the  guardian  "  was  the  actual, 
and  not  constructive  or  legal  title  to  the  posses- 
lioD,  which  could  alone  insure  the  delivery. 
JfflfZarcn  A  Murphy,  9  M.  P.  C.  R.  1,  P.  C, 

1^:2. 

(2.  And  held,  also,  that  an  action  en  gar  an- 
i'lt,  ibanded  on  the  former  right  of  action  against 
tbf  ^ardian  as  aarant  by  the  original  con- 
tracting parties,  tor  damages  for  wron^ul  de- 
tention of  the  spars  and  timber,  could  not, 
uoder  the  circumstances,  be  sustained,  and  the 
judgment,  awarding  damages  on  such  an  action, 
mutt  be  reversed .    lb. 

73.  Action  of  damages  was  brought  by  the 
plaintiff  on  an  agreement  bv  the  defendant  to 
if  lirer  a  certain  quantity  of  glass,  to  be  imported 
trt'in  Germany  the  then  next  spring,  in  the  port 
•:r*  Montreal.  The  glass  was  lost  by  vis  major — 
Hild,  that  the  defendant  was  liable  in  damages 
ri>  rhe  nurch&der  to  the  extent  of  the  profit 
diliich  tne  latter  could  have  derived,  deducting 
•iic  ordinary  risk  of  re-sale.  Thomps<»i  et  aT» 
->  BtUng  et  al.^  I  Q.  L.  R.  67,  S.  C.  1875. 

74.  Damages  may  be  had  for  breach  of  pro- 
r..i««  of  marriage,  even  against  the  woman  who 
bascon.«enteil.  Maihieu  v ,  Lafiamme,  4  R,  L. 
i:i,S.C.l872. 

T5.  Damages  claimed  for  breach  of  a  contract 
LiajJe  in  Norway,  but  to  be  executed  in  the 
ProTince  of  Quebec,  do  not  constitute  a  debt 
•  reai€d  out  of  the  Province  of  Canada.  The 
HAfic  Iron  Company  &  Ohen,  18  L.  C.  J.  29, 
y  B.1S74. 

76.  Death  of  a  Relative. — In  an  action  of 
iaiiiages  for  tlie  death  of  a  relative  killed  by 
accident — Held,  confirming  decision  of  court 
y.'yw,  the  relationship  must  be  established  by 
K^M  proof,  and  special  damages  must  be  af* 
«"j»il.  Provost  et  ux.  &  Jackson  et  al.,  13 
L  C.  J.  170,  Q.  B.  1869,  &  art.  36  supra. 

y.  False  Arrest — If  two  persons  arrest*  a 
tkird,  without  grounds,  both  are  answerable  in 
I',  aciion  of  damages  jointly  and  severally. 
F'^iHot  V.  Stanley,  1  Rev.  de  Leg.  380,  K.  6. 

7^.  An  action  of  damages  lies  for  malicious 
t:t*<  of  the  person,  and  for  malicious  arrest 
and  seizure  of  property.  Sims  v.  Scholejield,  1 
firr.  de  Ug.  603,  K.  B.  1820 ;  796  C.  C.  P. 

7^.  Action  of  damages  for  false  arrest  was 
j7-"igbt  under  the  following  circumstances : — 
Tlf:  defendant,  a  member  of  a  firm  doing  busi- 
'tbe  as  furriere,  had  missed  a  quantity  of  mink 
•k:3>,  and  had  been  told  by  another  furrier  that 
Mch  j»king  were  beine  offered  for  sale  with  the 
wivate  mark  of  defendant's  firm  on  them. 
PUintiff  soon  shortly  afterwards  came  into 
tkeir  own  shop  and  offered  three  mink  skins, 
ketring  their  own  private  mark,  for  sale,  say- 
ia^  that  he  had  got  them  from  a  voyageur. 
t^Kodaofts  thereupon  had  him  arrested  and 
ccfiiwed  before  the  police  magistrate,  but 
being  unable  to  swear  that  he  had  stolen  them, 


and  learning  in  the  interim  that  his  firm  had 
dressed  three  such  skins  for  plaintifi^,  who  was 
the  mother  of  the  boy,  refused  to  prosecute — 
Held,  that,  although  th«re  was  no  malice,  defen- 
dant was  liable  in  damages  and  costs.  Wilson  v. 
Morris  &  Bavaria,  1  L.  C.  J.  237,  S.  C.  1867,- 
1063  C.  C. 

80.  And  in  another  case  where  action  of  dam- 
ages for  malicious  arrest  and  imprisonment 
was  brought  against  two  magistrates,  and  also 
against  the  complainant  and  the  bailiff  who 
conveved  the  plaintiff  to  gaol — Held,  that  the 
complainant  had  good  ground  for  making  the 
afi&davit  before  the  magistrate,  and,  as  he  had 
not  participated  in  iny  of  the  subsequent  pro- 
ceedings, and  as  the  bailifif  had  executed  the 
magistrate's  warrant  in  good  faith,  that  the  ac- 
tion must  be  dismissed  as  re^rded  them,  but 
that  the  magistrates  having  issued  ;an  illegal 
warrant  were  liable  to  the  plaintifi^in  damages, 
but  that  the  sum  awarded  by  the  court  below, 
viz.,  $100  and  costs,  was,  under  all  the  circum- 
stances of  the  case,  excessive.  Bissonnetie  et 
al.  &  B<ymaU,  16  L.  C.  R.  377,  &  2  L.  C.  L.  J. 
18,  Q.  B.  1866. 

81.  Where  the  plaintiff*  took  an  action  of  dam- 
ages for  having  been  arrested  under  a  capias 
wnich  the  defendant  had  caused  to  issue  without 
probable  cause,  and  on  an  insufilcient  claim, 
the  fact  being  that  the  defendant's  claim  being 
insufficient  of  itself  to  justify  a  capias,  he  had 
procured  transfer  of  another  claim  for  a  small 
amount,  without  notice  of  the  transfer  having 
been  given  to  plaintifif  to  make  up  the  necessary 
amount — Hela,  confirming  the  judgment  of  the 
court  below,  that  the  arrest  was  illegal,  and 
that  the  plaintiff  was  entitled  to  damages. 
LaidUw  &  Bums,  16  L.  C.  R.  318,  Q.  B.  1866. 

82.  But,  held,  in  another  case,  that,  where 
there  is  reasonable  and  probable  cause  for  the 
issue  of  a  writ  of  capias,  no  action  of  damages 
would  lie,  although  the  capias  be  quashed  for 
informalities.  Milot  v.  Chagnon,  3  R.  L.  464, 
S.  C.  R.  1871 ;  796  C.  C.  P. 

83.  No  action  of  damages  will  lie  against  a 
person  for  having  caused  the  arrest  of  another 
if  probable  cause  and  no  malice  be  proved,  even 
if  the  grand  jury  have  found  "  no  bill "  against 
the  person  accused.  Belanger  v.  Collin,  18 
L.  C.  J.  79,  S.  C.  1873. 

84.  illegal  Attachment. — In  an  action  of  dam- 
ages for  the  issue  of  an  attachment  before 
judgment,  without  probable  cause — Held,  that, 
as  tnere  were  suspicious  circumstances,  though 
such  circumstances  did  not  form  sufficient 
ground  for  the  issue  of  a  writ  of  attachment, 
that  only  nominal  damages  would  be  given. 
Dalpe  V.  Rochon,  2  L.  C.  J.  120,  S.  C.  1868; 
^Uetseq.  C.  C. 

86.  And  in  another  action  of  damages  for  un- 
founded attachment,  where  the  court  was  of 
opinion  that  the  allegations  of  the  affidavit, 
with  respect  to  the  secretion,  were  not  proved  ; 
but,  on  tne  contrary,  that  the  attachment  had 
issued  on  altogether  insufficient  grounds  and 
information,  and  that  damage  had  been  occa- 
sioned thereby  to  the  plaintiff— i/isZd,  reversing 
the  judgment  of  the  Superior  Court,  that  malice 
would  be  presumed,  and  that  the  defendant 
would  be  condemned  to  pay  damages  and  costs. 
Deniss  &  Glass,  17  L.  C.  R.  473,  Q.  B.  1867. 

86.  An  action  of  damages  for  illegal  and  ma- 
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ftgainet  the  defendant  for  having  used  insulting 
aod  iijariouB  language  towards  him  in  cryine 
out  to  him  in  the  street:  **  ArriU  done,  qucma 
"  me  pa^^  iu  f  payez  done  tes  defies  (want  de 
''JQxrt  U  monsieur,  gredin  que  tu  esV*  but  the 
IfTootshowed  that  the  defendant  only  cried  out, 
^'poya  tes  defies  I  pcu/en  tes  deiies  \" — Held, 
merging  the  judgment  of  the  court  below, 
ifhicb  dismissed  the  action  as  triyial,  that  the 
ejisential  allegations  of  the  declaration  were 
proved,  and  that  the  expressions  were  such  as 
io  wound  the  sensibilities  of  plaintiff  and  give 
him  a  right  of  action.  Lenoir  &  Jodoin,  16 
LC.R.287,Q.  B.  1866..      . 

{08.  And  where  the  evidence  showed  a  gross 
me  of  slander  against  the  defendant — Held, 
that  |50  and  costs  awarded  bj  the  court  below 
%ii  inadequate,  and  the  amount  was  increased 
tu  1200  an* costs,  3  C.  L.  J-  60,  Q.  B.  1867. 

109.  The  use  of  the  term  ''  loafer  "  in  refer- 
ence to  a  person  gives  good  ground  for  an 
KtioD  of  damages.  Lighihall  v.  Walker,  % 
L  C.  L  J.  43,  S.  C.  1866. 

110.  Malicious  Prosecution. — An  action  of 
toagea  was  bronght  for  malicious  prosecution 
i£'i  arrest,  the  defendant  having  charged  plain- 
isT  with  fraudulently  converting  to  his  own  use 
the  ram  of  $1200.  The  circumstances  of  the 
(&«  irere  that  defendant  had  engaged  plaintiff 
to  buv  wool,  and  the  plaintiff  represented  to 

\  defendant  that  be  had  purchased  $1,200  worth 
ccVooi  at  a  place  in  New  York,  and  on  which 
W  had  advanced  $50.  The  defendant  gave  him 
,ilst|l,200  to  pay  for  the  wool,  but  instead  of 
pxfacing  the  wcK>l,  he  had  neither  accounted 
fe  ihe  wool  nor  the  money,  nor  had  he  ever  pur- 
ck-ed  such  wool  as  he  represented — Held,  that 
fb'  coDMituted  sufficient  probable  cause  for  an 
iafc^nnation,  and  the  action  was  dismissed. 
hstoique  V.  WiUet,  2  R.  C.  79,  S.  C.  1872. 
III.  And  in  another  action  for  malicious 
and  seizure — Held,  that  as  the  plaintiff 
ADed  to  prove  the  absence  of  probable 
se,  the  .action  must  be  dismissed.  Lajeu" 
't  V.  (TBHeny  5  R.  L.  242,  S.  C.  1874;  A 
mUu  v.  Ansell,  5  B.  L.  261,  S.  C.  1874:  796 
C.P. 

HI  ObsirueHnff  Rivers, — Action  of  damages 

'^  bronght  by  the  plaintiff  against  the  defen- 

t,  fijr  having,  as  plaintiff  alleged,  opened  and 

"•ea  his  boom  in  the  River  iSt.  Francis,  and 

;«d  logs  held  in  the  said  boom  to  drift  down 

nrer,  and  become  lost  to  him — Held,  that 

iad  no  right  to  obstruct  a  river  which  was 

'Je  and  fbrdable,  and  used   for  floating 

,  by  constructing  a  boom   across  such 

aad  parties  ownmg  mills  further  dow^n 

over,  wboee  logs  are  detained  by  such  boom, 

•  aright,  after  reasonable  notice,  to  demand 

k  allowed  to  open  the  boom  and  allow  their 

lap  to  pass  down  the  river,  and  are  not 

ble  wr  the  damage  caused  thereby  to 

Vnoa  obstmcting  the  river,  by  reason  of  his 

~  kariog    been   carried    down  the  stream. 

▼.  Clark  ei  ah,  8  L.  C.  R.  147,  S.  C. 

Aat  in  another  case,  where  action  was 
by  a  mill-owner  on  one  side  of  the  River 

ft  agahist  a  property  owner  on  the  other, 
ffcgiai  erectod  a  wharf  on  land  which  he, 
(WWtiuit,  claimed  to  be  part  of  his  estate, 
'  tMefa  ^bintiff  alleged  altered  the  natural 
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course  of  the  river,  and  by  which  he,  the  plain- 
tiff,* was  prevented  from  using  his  mill,  as  he 
otherwise  would  have  done,  to  his  damage  of 
the  sum  of  £300  currency — Held,  confirming 
the  decision  of  both  coiirts  below,  that  the  river 
being  navigable,  the  obstruction,  if  any,  was  a 
public  nuisance,  and  that  no  action  by  an  indi- 
vidual would  lie,  unless  such  individual  suffered 
special  and  particular  damage.  Brown  &  Gugy, 
11  L.  C.  R.  401,  Q.  B.  &  14  L.  C.  R.  213,  P.  C. 
1864. 

114.  Action  of  damages  was  brought  by  the 

Slaintiffs,  alleginjg  that,  by  the  ne^ect  of  the 
efendant,  an  embankment  or  dam  which  they, 
the  plaintiffs,  had  constructed  in  connection 
with  their  mill  on  the  River  Blanche,  had  been 
carried  away  by  a  raft  of  timber  belonging  to 
the  defendants,  while  descending  the  river.  Th  e 
defendants  pleaded  that  the  river  was  a  navigable 
one,  and  was  public  property,  and  that  conse- 
quently the  plaintiffs  had  no  right  to  obstruct 
such  river  for  their  own  private  use  and  advan- 
tage, and  that  all  due  diligence  and  care  had 
been  taken  in  bringing  the  timber  in  question 
down  the  river — Held,  supporting  the  preten- 
sions of  the  defendant,  that  navigable  rivers  are 
public  property,  and  cannot  be  used  by  private 
mdividuals  in  such  a  manner  as  to  obstruct  the 
use  of  them  by  the  public,  and  that  not  even  by 
authorization.  Betiveau  ei  al.  &  Levasseur  ei 
wr.,1  R.  L.  720,  S.C.  1868. 

115.  And  Jield,  also,  that  the  plaintifiB  in  con- 
sequence were  not  entitled  to  damages  for  the 
destruction  of  their  dam.  lb.,  &  C.  39  Vic.  cap. 
22,  sec.  35. 

116.  And  in  a  later  case,  wherein  the  plaintiff 
brought  action  of  damages  for  injury  caused  to 
his  vessel  b^  a  boom  which  the  appellant  had 
constructed  in  the  River  St.  Francis — Held,  con- 
firming the  decision  of  the  court  below,  that  the 
appellant  was  liable,  notwithstanding  that  the 
statute,  which  authorized  the  construction  of 
these  booms  in  such  a  way  as  not  to  obstruct 
the  navigation  of  the  river,  required  that  the 
plan  and  proposed  site  of  the  booms  should  be 
first  submitted  to  and  approved  by  the  governor 
in  council,  where  the  evidence  establisned  that 
these  booms  did  really  form  an  obstruction  to 
the  navigation  of  the  river.  The  Pierreville 
Steam  Mils  Co.  &  Mariineau,  20  L.  C.  J.  225, 
Q.  B.  1875. 

117.  And  where  the  corporation  of  the  city  of 
Quebec,  having  power  given  to  it  by  act  of  Parlia- 
ment to  build  an  acqueduct,  and  to  make  all  the 
works  necessary  to  introduce  water  into  the  city, 
constructed  a  bridge  over  the  River  St.  Charles 
in  furtherance  of  such  purpose,  and  action  was 
brought  by  a  proprietor  in  demolition  of  the 
bridge,  and  in  damages  resulting  therefrom^ — 
HeM,,  that  such  power  did  not  include  the  right 
to  obstruct  a  navigable  or  floatable  river,  but 
that  the  plaintiff  not  having  proved  any  real 
damage  that  he  had  suffered  thereby,  but  only  a 
prospective  one,  was  without  interest  to  bring 
such  action,  and  it  was  therefore  dismisseo. 
Bell  V.  The  Corporation  of  Quebec,  2  Q.  L.  R. 
305,  S.  C.  1876. 

118.  Opening  PHvaie  Letters. — Action  of 
damages  was  brought  against  the  defendant  for 
having  opened  and  read  a  private  letter  which 
was  addressed  to  his  care  for  another,  and  for 
having  taken  a  copy  of  such  letter  for  the  pur- 
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poee  of  injuring  the  character  of  the  person  to 
whom  it  was  addressed — Held,  that  he  was 
liable.  Cardingly  &  Neild,  18  L.  C.  J.  204, 
8.  C. 1874. 

119.  Personal  Injury. — No  damages  can  be 
recovered  for  an  injury  which  has  been  sustained 
in  consequence  of  an  accident  produced  by  im- 
prudence on  the  part  of  the  person  injured. 
Tousignant  v.  Boisvert,  1  Rev.  de  L6g.  603, 
K.  B.  1820. 

120.  Where  a  person,  who  had  been  voluntarily 
and  out  of  courtesy  assisting  at  a  fire,  was 
knocked  down  by  one  of  the  horses  belonging  to 
the  fire  department,  which  had  been  left  without 
guardian  and  had  run  away,  and  the  person 
suffered  material  injury  therebv — Held,  that  he 
was  entitled  to  damages,  and  tte  corporation  to 
which  the  horse  belonged  was  responsible. 
Guimond  v.  The  Corporation  of  Montreal,  4 
R.  L.  285,  S.  C.  1872 ;  1054  &  1055  C.  C. 

121 .  In  an  action  by  an  employee  for  injury 
sustained  in  the  service  of  the  person  bv  whom 
he  was  employed — Held,  that  the  question  as  to 
whether  or  not  he  was  entitled  to  damages  from 
the  master  must  be  governed  by  the  circum- 
stances of  the  case.  Gagnon  v.  Forsyth^  5 
R.  L.  228,  S.  C.  1873. 

122.  The  wife  of  the  defendant  dressed  up  two 
boys  in  masks  and  other  grotesque  articles  of 
dress,  and  sent  them  to  a  hotel,  where  they 
frightened  a  woman  so  as  to  endanger  her  life  for 
some  time,  and  action  was  brought  for  damages 
— Held,  that  the  wife  and  consequently  the 
husband  were  not  responsible  for  a  result  which 
they  could  not  have  foreseen,  and  were  therefore 
not  liable  for  the  injury  inflicted.  Lamouretix 
v.  Lamoureux,  4  R.  L.  539,  S.  C.  R.  1873 ;  1054 
&  1055  C.  C. 

123.  Protest  of  a  Bill  or  Note.— In  an  action 
of  damages  for  allowing  a  Bill  of  Exchauce  to 
be  protested— -JJc^d,  in  demurrer,  that  the  aflega- 
tion  of  having  suffered  damage  by  reason  thereof 
was  sufficient  to  sustain  the  plaintiff's  declaration. 
Henrv  v.  Mitchell,  5  L.  C.  K.  489,  S.  C.  1855. 

124.  For  Violation  of  Bridge  Privilege.— Ihe 
plaintiff  brought  action  of  damages  for  violation 
of  an  exclusive  right  of  ferry,  granted  to  hijtii 
by  special  statute,  over  a  certain  river — Held, 
that  the  conveying  or  crossing  of  persons  over 
the  river  within  the  limits  secured  fb  the  plain- 
tiff, though  done  gratuitously,  if  it  ultimately 
produce  gain  to  uie  person  working  it,  was  a 
crossing  for  hire  or  gam  within  the  meaning  of 
the  statute,  and  gives  rise  to  a  claim  for  damages. 
Leprohon  v.  Globensky  es  qual,  3  L.  C.  J.  310, 
S.  C,  &  Globensky  et  ux  &  Lnkin  et  al.,  6 
L.  C.  J.  145,  Q.  B.  1862. 

XII.  In  Action  Exparte. 

125.  In  an  exparte  action  the  judge  may 
award  any  dama^eshe  thinks  reasonable  under 
the  proof.  Vaaeboncceur  v.  Mason,  5  R.  L. 
235,  S.  C.  1873. 

Xm.  Interest  on  Judgment  for. 

126.  Action  was  brought  to  recover  damages 
by  reason  of  the  mills  leased  to  the  plaintiffs, 
and  the  property  contained  in  them,  having 
been  destroyed  oy  fire  caused  by  a  mob.  The 
question    which    arose    was    whether  interest 


should  be  allowed  from  the  dateof  jndemeDt,ai: 
in  ordinary  actions  of  damages,  or  wnether  ii 
should  run  from  date  of  service  of  process— 
Held,  that  interest  would  be  allowed  from  the 
service  of  process,  such  action  being  different 
from  an  action  d'injures.  Douglass  et  al  k 
The  Mayor,  etc.,  of  Montreal,  13  L.  C.  R.  71, 
S.  C.  1862. 


XIV.  Joint  AcrriON  for. 


/. 


127.  Where  different  persons  have  suffered 
damage  by  the  same  act  they  cannot  bring  a 

i'oint  action  for  the  recovery  of  the  amount  thev 
lave  respectively  suffered.     B&nard  et  al.  k 
Bourdon,  13  L.  C.  J.  233,  S.  C.  1869. 

XV.  Jurisdiction  in  Actions  of. 

128.  The  plaintiff  brought  action  of  damage^, 
claiming  ^£500  for  breach  of  contract  on  the  pan 
of  the  defendant  in  refusing  to  ^ve  him  posse i- 
sion  of  certain  premises,  according  to  the  term'' 
of  a  written  lease  between  them — Held,  on  a 
declinatory  exception  by  the  defendant,  that 
such  action  could  not  be  brought  under  what  \^ 
known  as  the  Lessor  &  Lessee  Act.  Close  v. 
Close,  3  L.  C.  J.  140,  S.  C. ;  887  C.  C.  P. 

129.  And  in  another  action  for  damages  for 
violation  of  the  conditions  of  a  lease  brought 
under  the  Lessor  and  Lessee  Act — Held,  that  it 
was  not  the  amount  of  damages  claimed  but  the 
annual  rent  of  the  property  which  detemiinc-is 
the  jurisdiction  of  the  court.  Barbier  v.  Vern^, ! 
6  L.  C.  J.  44,  S.  C.  1861 ;  887  C.  C.  P. 

XVI.  Liability  to,  see  Right  to. 

130.  Where  a  collision  had  occurred  betwefn 
two  vessels  in  the  Lachine  canal,  as  allege*!  V y 
plaintiff,  through  the  gross  nedigence  and  malic^ 
of  those  in  char|jeof  the  defenaant's  steamer,  ar*-! 
the  defendant  pleaded  that  the  collision  wa^  ihf 
result  of  pure  accident — Held,  that,  as  the  plain 
tiff  had  tailed  to  establish  the  allegations  of  hi 
declaration,  and  as  his  barge  was  at  the  time  <> 
the  collision  in  a  position  which  was  in  violatior 
of  the  rules  and  regulations  of  the  canal ,  that  th^ 
action  would  be  dismissed  with  costs.  Legcr  v 
Jackson  et  al,  3  L.  C.  J.  225,  S.  C.  1859. 

131.  Action  of  damages  was  brought  by  ai 
Indian  of  Sault  St.  Louis  against  other  Indian- 
for  having  driven  him  and  nis  family  from  tii 
house,  and  for  having  pulled  down  the  hou.s 
and  destroyed  it  and  the  furniture,  by  reason  ij 
which  he,  the  plaintiff,  had  suffered  great  dan 
age,  and  the  defendants  pleaded  that  there  w:^ 
no  conspiracy,  as  alleged,  but  it  was  pro  vet!  \\\i 
they  took  part  in  the  actscomplainea  ot' — Hrh 
reversing  tne  judgment  of  the  court  below,  tin 
they  were  equally  liable  with  the  others,  ui 
judgment  went  accordingly.  Nianetitis^iasa 
Akwirente  et  aL,  4  L.  C.  J.  367,  &  10  L.  C.  I 
377,  Q.  B.  1860. 

132.  In^n  action  before  a  iury  for  dania;^ 
for  personal  injury  sustained  by  the  plaitii 
while  passing  in  front  of  a  building  in  cour?*- 
construction,  by  the  fall  of  a  beam^  which  x% 
attributable,  the  plaintiff  alleged,  to  the  carele 
ness  and  negligence  of  the  defendant,  the  c. 
tractor,  or  persons  for  whom  he  was  responsi^ 
—Held,  on  motion  by  the  defendant  for  a  n  j 


•Jw 


DAMAGES. 


DAMAGES. 


390 


trial)  that  the  contractor  was  liable,  except  on 
proof  that  the  damage  was  occasioned  by 
pure  accident  or  irresiBtible  force.  Holmes  v. 
icy^rtn,  6L.  C.  J.  271, 8.  C.  1861 ;  1064  C.  C. 

133.  And  held,  also,  that  the  anus  probandi 
Iq  such  case  was  on  the  defendant  to  snow  that 
the  accident  was  not  the  result  of  negligence. 

lb. 

134.  The  plaintiff  sued  in  damages  for  the 
destnictioD  of  a  shanty  belonging  to  her,  in 
vbioh  she  bad  carried  on  a  fruit  trade,  and  the 
deteodant  pleaded  that  he  had  been  notified  by 
ihe  corporation  to  move  it,  as  it  was  a  public 
D'jiaaDce,  and  in  contravention  of  the  by-law  of 
tbe  corporation,  prohibiting  the  erection  of 
v<:H}den  DuUdings  within  the  limits  of  the  city 
-Held,  that  no  damages  could  be  claimed  in 
coDseqnence  of  the  abatement  of  a  public  nui- 
jauce.  Bientenue  v.  CoUf  8  L.  C.  J.  94,  S.  C. 
m,  Q.  37  Vic.  cap.  2,  sec.  123,  ss.  38  &  48. 

135.  Action  was  broueht  against  the  corpor- 
ation of  the  city  of  Montreal  for  damages 
iccisioued  by  tbe  shaft  from  their  drain  bemg 
choked,  and  the  water  flowing  into  plaintiff's 
cellar— ^eZd,  that,  notwithstanding  tne  water 
iiad  reached  plaintiff's  cellar  through  a  private 
drain,  which  defendants  had  allowed  them  to 
toQStmct,  that  the  defendants  were  responsible, 
K'i  that  the  cost  of  storing  sugar,  which  plain- 
ti^>;  were  obliged  to  remove  from  the  cellar,  was 
a  legitimate  part  of  such  damage.  The  M<xyor, 
^^.  of  Montreal  &  Mitchell,  9  L.  C.  J.  248  & 
U  L.  C.  R.  437,  Q.  B.  1864 ;  1063  C.  C. 

136.  Action  of  damages  was  brought  by  the 
aiherof  a  boj[  seven  years  of  age,  who  had  been 
.mix  over  and  injured,  and  the  plea  was  that  the 
'vr  had  contributed  to  the  accident  by  his 
T.tgligeDce  and  imprudence — Held,  that  the  boy 
coiild  only  be  held  to  the  exercise  of  such  prud- 
ence as  was  equal  to  his  capacity.  Beauchamp 
V.  Cbrrmy  11  L.  C.  J.  287,  &  1  L.  C.  L.  J.  121, 
S.  C.  1866. 

:S7.  (^BaOee.—Th^  plaintiff  had  left  his 
kur^  with  the  defendant,  a  livery-stable  keeper, 
|i?  hire,  and  while  under  his  care  it  was  shorn  of 
it?  mane  and  tail — Heldy  that  the  landlord  was 
R^pcD^ible  for  such  damage,  and  that,  without 
pcof  to  the  contrary,  the  damage  would  be  pre- 
sumed 10  have  been  committed  oy  his  servants, 
or  in  coRseauence  of  tfieir  neglect.  Durocher  v . 
Jffl«wr,9L.C.R.8,S.  C.  1858 ;  1064&1816  C.C. 

138  Of  Carriers. —  Notwithstanding  notice  of 
jecal  conditions  pven  by  a  common  carrier, 
luniting  his  liability,  he  is  responsible  for  dam- 
W  caojsed  by  his  fault,  or  the  fault  of  those  for 
raa  he  is  responsible.  Campbell  v.  The 
Cnoid  Trunk  Railway  Company,  3  R.  L.  451, 
C.C.l?71;  1053  &  1064  C.C. 

139.  Of  Jurymen, —  The  plaintiff  was  one  of 
tfcf  finesses  examined  before  a  coroner's  jury 
laitiLoned  to  enquire  into  the  death  of  the  per- 
**•  killed  durine  what  were  known  as  the 
waizi  riots.  The  iury  was  composed  of  nine- 
^  persons,  who  failed  to  agree  upon  a  verdict, 
w  <jf  whom  nine  differing  from  the  other  ten, 
»d  %  paper  calling  the  attention  of  the  authori- 
^•e  to  the  depositions  of  some  of  the  witnesses, 
^amcoig  others  that  of  the  plaintiff,  which 
«f  aU^i  contained  a  wilful  and  corrupt  per- 
r  iBvioik  oif  the  truth — Held,  reversing  the  judg- 
je«tof  the  court  below,  (see  4  L.  C.  R.  19.3,) 
"■t  it  was  not  competent  for  one  or  more  jurors 


individually  to  prefer  such  a  charge  against  any 
of  the  witnesses  examined,  and  that  it  was  suf- 
ficient for  the  plaintiff,  in  setting  up  the  facts,  to 
allege  that  the  defendant,  with  eignt  others,  did 
conspire  to  charge  him  with  wilful  and  corrupt 
perjury,  etc.  Stmard  &  Toumsend,  6  L.  C.  R. 
316,  Q.  B.  1866. 

140.  Of  Mayor. — Where  a  person  injured  by 
the  firing  of  tne  troops  during  a  riot  brought 
action  of  damages  against  the  mayor,  under 
whose  orders  it  was  alleged  the  firing  bad  taken 

§lace — Held,  that  where  the  evidence  was  con- 
icting  as  to  the  necessity  of  the  firing,  and 
where  the  mayor  had  acted  in  good  faith  and  in 
the  exercise  of  his  discretion,  that  it  may  have 
been  hastily  done,  but  that  he  was  not  legally 
liable  in  damages.  Stevenson  v.  Wilson,  2 
L.  C.  J.  264,  S.  C.  1867  j  C.  31  Vic.  cap.  70, 
•eo.  6.* 

141.  Of  Newspapers. — Action  of  damages 
was  brought  aeamst  the  proprietor  of  a  news- 
paper for  publisning  under  the  head  of**  births  " 
a  notice  to  the  effect  that  the  plaintiff,  an  un- 
married lady,  but  described  in  the  notice  as  the 
wife  oiso  and  so,  had  given  birth  to  two  sons. 
The  defendants  pleaded  that  they  had  been  im- 
posed upon  by  some  one,  afid  as  soon  as  the  im- 
position had  been  discovered  they  had  published 
an  apology  (which,  however,  was  not  communi- 
cated to  the  lady)  and  offered  £10  for  the 
discovery  of  the  party  who  had  sent  the  notice, 
and  that  they  were  guilty  of  no  neglect — Held, 
that  they  were  liable  for  the  least  want  of  the 
greatest  care,  but,  as  there  was  no  malice,  dam- 
ages would  only  be  rendered  for  fifty  shillings. 
Stames  v.  Kinnear,  6  L.  C.  R.  410,  S.  C.  1864. 

142.  Of  Neighboring  Propinetors. — In  an 
action  of  damages  alleged  to  have  been  caused, 
partly  by  obstructions  placed  on  the  plaintiff's 
land  by  the  defendant  and  his  agents,  and  partly 
by  explosions  in  quarrying  in  the  defendant's 
property  adjoining — Held,  that  a  proprietor 
was  not  responsible  to  a  neighboring  proprietor 
for  damages  caused  by  his  tenant  while  quarry- 
ing on  his  property.  Vannier  etux.  v.  Larche,  2 
L.  C.  J.  220,  8.  C.  1868,  &  art.  33  supra. 

143.  Of  Road  Inspector. — On  an  appeal  from 
a  judgment  dismissing  an  action  of  damages 
brought  against  the  defendant  by  the  plaintiff 
for  an  alleged  encroachment  on  his  property, 
the  defendant  being  a  road  inspector  of  the 
municipality — Held,  confirming  the  judgment  of 
the  court  below,  that  he  was  not  subject  to  an 
action  of  damages  for  acts  done  in  the  discharge 
of  his  duty,  and  not  even  when  the^  are  out- 
side of  his  duty,  unless  a  month's  notice  of  such 
action  were  previously  given .  Jett6  &  Choquette, 
1  L.  C.  J.  148,  Q.  B.  1867  ;  22  C.  C.  P.  &  381 
et  seq.  M.  C. 


•  By  the  Statute  cited  it  la  provided  that  if,  in  the  dis- 
persing, seizing  or  apprehenalnff,  or  endearoring  to  dis- 
perse, seise  or  apprehend  any  of  ihe  persons  so  anlawfuUy, 
riotously  and  tnmultnousiy  assembled,  any  saoh  person 
happen  to  be  killed,  maimed  or  hurt  by  reason  of  their  re- 
sisting the  persons  dispersing,  seizing  or  apprehending,  or 
endeavoring  to  disperse,  seize  or  apprehend  them,  then 
every  such  Justice  of  the  peace,  sneriff,  deputy  sheriff, 
mayor,  Ac,  ko.,  and  all  persons  who  were  aiding  and 
assistinff  them  or  any  of  them  shall  be  free,  discharged 
andj  indemnified,  as  well  against  the  Queen's  Majesty 
as  i^ainst  all  and  every  other  person  or  persons  of  or  oon- 
oenung  tbe  killing,  maiming  or  hurting  of  any  such  per- 
son or  persons  so  unlawfully,  riotously  and  tumultuously 
assembled  as  aforesaid.£D.— 
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144.  Of  School  OommUsioners, — A  school 
master  brought  action  of  damages  against  the 
school  commissioners  for  unjust  removal  from 
office,  and  for  having  forcibly  turned  him  out  of 
his  house  where  he  was  holding  such  school^ 
Held,  that,  notwithstanding  the  provisions  of  9 
Vic.  cap.  29,  sec.  21,  the  courts  would  inquire 
into  the  sufficiency  of  the  cause  of  removal  of  a 
school  master  appointed  by  school  commis- 
sioners, and  such  removal  by  the  commissioners 
is  not  conclusive  before  the  courts.  Oavdry  v. 
Marcotte,  11  L.  C.  R.  486,  S.  C.  1861. 

146.  Of  Telegraph  Company. — A  telegraph 
company,like  the  Montreal  Telegraph  Company, 
is  liable,  in  damages  for  neglecting  to  transmit 
a  message  which  it  had  undertaken  to  send. 
Pacaud  v.  The  Montreal  Telegraph  Company, 
2  R.  L.  601,  C.  C.  1871 ;  1071  C.  C. 

XVII.  Measure  or. 

146.  In  an  action  against  the  master  of  a 
steamer  for  injury  done  to  the  wharf  bv  the 
steamer  striking  against  it  in  making  her  berth 
— Held,  that  the  wharf  not  being  in  good  order, 
the  rule  of  two-thirds  new  for  oldT  might  be 
urged  as  a  guide  to  the  discretion  of  the  court 
in  awarding  damages.  The  Harbor  Commis- 
sioners of  Montreal  &  Grange^  10  L.  C.  R.  259, 
Q.  B.  1860. 

147.  And  in  an  action  brought  for  the  recovery 
of  damages  alleged  to  have  been  incurred  by 
reason  of  the  refusal  of  the  defendant  to  register 
certain  transfers  of  stock  by  the  plaintiff  for 
several  months,  judgment  having  gone  against 
the  defendant  and  appeal  being  had — Held^ 
confirming  the  Judgment  of  the  court  below,  that 
in  such  an  action  the  true  measure  of  damage 
is  the  difference  between  the  price  of  the  stock 
at  the  time  of  such  refusal,  and  it«  price  at  the 
time  of  the  subsequent  registration  of  transfer. 
The  Grand  Trunk  Railway  Company  of  Canada 
&  Webster,  6  L.  C.  J.  178,  Q.  B.  1861 ;  l073  C.  C. 

148.  Action  was  brought  on  an  executory 
contract  for  the  purchase  of  hops  by  the  vendor, 
who  alleged  that  the  defendant  refused  to  accept 
and  pay  for  the  hops  according  to  the  contract 
—Hela,  that  the  measure  of  damages  was  the 
difference  between  the  contract  price,  and  the 
price  at  the  time  the  defendant  refused  to  per- 
form the  contract.  Boswell  &  Kilbom  et  at.,  6 
L.  C.  J.  108  &  12  L.  C.  R.  161,  P.  C,  1862; 
1073-1076  C.  C. 

149.  In  estimating  the  damage  due  to  the  pro- 
prietor of  a  building,  the  floors  of  which  have 
sunk  in  consequence  of  the  insufficiency  of  the 
timber  used  to  sup])ort  them — Held,  that  allow- 
ance must  be  made  in  favor  of  the  architects  and 
contractors  for  what  the  work  would  have  cost 
had  timber  been  used  of  a  size  and  quality 
sufficient.  Da/oid  &  McDonald  et  al.  &  Davtd 
&  Hopkins  et  aL  &  David,  8  L.  G.  J.  44  &  14 
L.  C.  R.  31,  Q.  B.  1863  ;  1073  C.  C. 

160.  And  in  estimating  such  damages  also 
no  allowance  will  be  made  to  the  proprietor  for 
monevs  paid  b^  him  to  his  tenants  for  expendi- 
ture by  them  in  removing  out  of  the  building 
during  the  time  the  necessary  repairs  were  be- 
ing made,    lb.  &  1076  CO. 

151.  In  an  action  by  a  bank  against  its  man- 
ager for  damages  for  loss  accrued  through  his 
tniBcondvLCt—Beld,  that  the  judicial  committee 
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of  the  Privy  Council  would  not  alter  the 
amount  awarded,  unless  there  were  clear  profit 
that  the  court  below  had  proceeded  npoo  u 
entirely  erroneous  basis.  The  Bank  of  Upper 
Canada  &  Bradshaw  et  al.,  17  L.  C.  R.  213, 
P.  C.  1867. 

162.  A  difficulty  in  determining  the  exact  ex- 
tent of  the  injury  suffered,  and  uxe  absence  of 
means  to  fix  the  amount  of  damages,  are  cot 
reasons  for  dismissing  the  demand,  as  it  tern 
with  the  judge  in  such  case  to  determine  iW 
amount.  L^age  v.  Girard,  4  R.  L.  554,  S.  C. 
1872. 

163.  Action  of  damages  was  brought  fofr  fig- 
ure to  deliver  a  quantity  of  wood  according  to 
contract.  The  plaintiff  claimed  lar^e  dani&t^i 
for  non-delivery  of  the  wood  in  the  winter,  whea  i 
the  price  rose  very  high. — Held,  sustaining  the 
plea,  that  the  damage  was  to  be  estimated  bj  th 
price  at  the  time  the  contract  was  broken.  Lj- 
fiamme  v.  Legault,  3  R.  C.  72,  S.  C.  1872 ;  1UT3 
C.  C. 

164.  In  an  action  of  damages  for  the  lose  <>i 
a  trunk,  in  which  action  the  value  of  the  time 
lost  by  plaintiff  in  making  enquiries  thereto: 
was  also  claimed — Held,  that  the  value  of  the 
property  lost  was  the  only  measure  of  damage, 
Breton  v.  The  Grand  Trunk  Railway  Com,pii\\*t\ 
2  R.  C.  37,  S.  C.  1872. 

155.  In  an  action  of  damages  for  the  deterioHi- 
tion  of  an  immoveable  upon  which  there  ie  a 
hypothec,  the  measure  of  damages  is  not  tbH 
value  of  the  wood  cut,  but,  the  deterioration  oi 
the  propertv  caused  by  such  cutting.  Dt&aMi 
et  Ptr.  V.  Elhier'lb  L.  C.  R.  301,  S.  C.  R.  1871 
2066  C.  C. 

156.  The  measure  of  damages  in  the  ca^e  A 
breach  of  a  notarial  contract,  to  manufactur^ 
and  deliver  a  carriage  within  a  specified  period 
does  not  include  loss  of  profit  by  reason  of  noLJ 
delivery.  Marlow  v.  Laieunesst  et  al,  ij 
L.  C.  J.  188,8.  C.  R.  1873;  1073  &  1074  C.  C 

157.  And  in  an  action  against  a  fik)man  CathJ 
lie  priest  for  damages  for  injurious  and  detamd 
tory  words  spoken  d^  him  concerning  a  parielJ 
ioner —  Hela,  reversing  the  judgment  of  tl» 
court  below,  that  where  the  conduct  of  Ui 
defendant  was  clearly  reprehensible,  thoagi 
actual  damage  may  not  nave  been  proret 
sufficient  exemplary  damages  should  be  alli>we 
to  give  the  plaintiff  his  costs.  Brossoit  < 
Turcot  ,20  L.  C.  J.  141,  Q.  B.  1876,  ifearts.  5« 
supra. 

XVni.  Not  Covered  by  Penalty. 

168.  In  an  action  of  damages  for  the  noi 
performance  of  a  special  agreement  in  which 
penalty  was  stipulate  to  be  paid  by  the  part 
railing  to  carry  out  the  agreement — Heldy  ih 
the  penalty  could  not  be  considered  to  cover  il 
damages,  and  therefore,  wherever  loss  w, 
proved  to  have  been  sustained,  whether  lieyon 
below  or  equal  to  the  value  of  the  penalty,  t 
plaintiff  would  be  entitled  to  jud^gment  for  sui 
loss.  Muir  et  al.,  k  WUeys  et  al.,  P.  R.  6 
K.  B.  1810;  1133  C.  C. 

XIX.  Pbesoription  of  Action  fob. 

169.  The  plaintiff,  a  laborer,  brought  acti 
of  damages  against  the  defendants  for  iujori 
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nieteiDed  bj  him  while  working  od  their  road  in 
iheii  emplo^r.  The  defendants  pleaded  a  pre- 
ecriptioQ  of  six  monthB—Heldy  that  such  pre- 
KriptioDB  does  not  apply  to  actions  for  damages 
cAumi  by  the  neglect  or  malfeasance  of  the  com- 
paaj's  serrants  in  the  ordinary  management  of 
the  road,  and  that  the  breaking  of  a  bolt,  where- 
bj  the  rear  wheels  of  a  car  were  separated  from 
i^isdthecar  thrown  off  the  track  in  conse- 
nuence  was  sufficient  evidence  of  neglect,  and  of 
toe  defective  condition  of  the  car,  the  proof  show- 
\zg  that  the  train  had  just  left  the  station  and 
i^aa  proceeding  only  at  the  rate  of  four  or  five 
LjJe0in  hour,  there  being  no  obstructions  on 
the  track  or  anything  out  of  the  usual  wa^  to 
came  luch  an  occurrence,  and  that,  notwith- 
mnding  the  evidence  of  defendants'  servants, 
that  the  car  had  been  examined,  and  that  no 
d:f(fct  was  visible.  *  Oermain  v.  The  Montreal 
(f  Xew  York  Raxboay  CoiM^any,  6  L.  G.  R. 
172.  S.  C,  &  Marshall  v.  The  Grand  Trunk 
Kailvmi  Company  of  Canada^  I  L.  G.  J.  7  &  5 
L  C.  R.  339,  S.  C.  1866 ;  2261  G.  G. 

160.  And  in  another  action  of  damages 
a^inst  a  railway  company,  the  plaintiff,  by  his 
declaration,  alleged  that  a  large  quantity  of  fire 
vood  belonging  to  him,  and  which  had  been 
placed  on  the  hne  of  the  defendants'  road,  had 
t-een  destroyed  by  fire,  owing  to  the  neglect  of 
the  defendants  and  their  servants,  &c.,  in  set- 
tis^  ^  to  rubbish  along  the  line  of  their  road. 
The  defendant's  ^eadea  the  prescription  of  six 
moDtfas  under  8  Vic.  cap.  25,  sec.  49,  &  14  & 
IS  Yic,  cap.  51,  sec.  T&^Hdd^  that  the  plea 
«as  good,  and  the  action  was  dismissed.  Bow 
cherriUe  v.  The  Grand  Trunk  RaUway  Com- 
pan^,  1  L.  C.  J.  179,  S.  G.  1857. 

161.  And  where  the  plaintiff,  as  tutrix  to 
ninoTB,  brought  action  for  the  recovery  of  dam- 
a^a  tor  the  death  of  the  lather,  who  had  been 
kiQcd  by  an  accident  on  a  railway,  it  was  held 
that  the  action  was  prescribed  by  one  year,  and 
k  VM  therefore  dismissed.  IHuatrault  v.  The 
€md  Thmk  Railway  Gompany  of  Canada^ 
ILC.J.  97,  S.C.1857. 

162.  And  where  the  plaintiff  brought  action 
cf  damages  against  the  corporation  of  the  city 
flf  Montreal  for  neclect  to  make  fences  and 
ditches  alons  the  fine  of  the  aqueduct  from 
I^chine  to  Montreal,  by  reason  of  which  neg- 
Jcct  the  pJaintiff  was  deprived  of  the  use  of 
ftboQt  fifteen  arpents  of  land,  the  action  was 
djmiased  in  the  Superior  Gourt,  on  the  ground 
of  want  of  proof  of  damage,  and  in  appeal  on  the 
poand  that  the  action  was  prescribed  bv  the 
kpse  of  six  months  from  the  time  the  alleged 
damage  ceased.  Pigeon  v.  The  Mayor,  Ac,  of 
Montreal,  3  L.  C.  J.  294,  &  9  L.  G.  R.  334, 
Q.  B.  1859 ;  2251, sec.  2,  G.G.  &  Q.  37  Vic.  cap. 
II,  Kc.  234. 


*  l«t  k7  Q.  tt.  Vie.  cap.  51,  aae.  n,  it  is  now  pro- 
vSM.  tbst  all  raits  for  Indemnity  for  any  damage  or 
^Idj  lartaioed  hy  reaaon  of  toe  railway,  ahau  be 
^iinuJ  wttlftiii  six  nontba  next  after  the  time  of  snob 
Mppoied  damage  rawtatned.  or  if  tberebe  oontinuation  of 
ttatenaM  ttMB  wttbtai  alx  montha  next  after  tbe  doing 
m  wiwMilmr  flMib  danaxe  eeaaea,  and  not  afterwards, 
aii  te  4t0maaBM  nay  plead  tbe  general  iaane  and  give 
ttnaetaad  Am  flpedal  act,  and  the  matter  In  evidence 
May  tital  to  te  bad  thereupon,  and  may  pxowe  that  the 
^■e  wm  doae  tapamaawce  ef  and  by  aaihority  of  this 
set  nd  tbe  BMeiaraGt.~£i>. 


DATE. 
XX.  RioBT  TO,  see  Ljasilitt  to. 
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163.  Where  a  father  bound  his  son  as  appren- 
tice, representing  him  to  be  onlv  sixteen  years  of 
age^  whereas  the  son  was  over  that  age,  and  when 
arrived  at  maioritv  left  his  employ — Held,  that 
the  father  was  liable  in  damages  tor  the  loss  of  time 
of  his  son.  Rice  y.  Ooo,  1  L.  G.  J.  10,  S.  G.  1866. 

164.  In  an  action  of  damages  by  the  purchaser 
of  a  thrashing  mill  in  consequence  of  the  bad 
working  of  the  mill — Held,  that  having  neglected 
to  tender  back  the  article  as  soon  as  its  defective 
condition  was  discovered  he  could  not  recover. 
Clement  v.  Paae  ei  al.,  1  L.  G.  J.  87,  S.  G. 
1867  ;  1630  G.  C. 

165.  Where  the  plaintiff  sued  to  recover  the 
value  of  repairs  done  to  a  barge  belonging  to 
defendant  and  for  the  use  of  the  dock  while  re- 
pairing, etc. ,  and  defendant  set  up  in  compensa- 
tion a  claim  for  damages,  includmg  the  loss  of 
profit  for  twenty  days  detention  of  his  barge  in 
the  dock  after  the  repairs  were  finished^  and  for 
the  wages  of  the  men  employed  to  navigate  the 
barge — Held,  that  a  person  who  receives  a  bar^e 
under  such  circumstances  to  be  repaired,  is 
liable  in  damages  for  not  delivering  the  barge 
out  of  dock  when  the  repairs  were  finished,  and 
that,  although  the  delay  arose  from  a  large 
vessel  being  taken  into  dock  which  prevented  the 
barge  from  being  got  out.  Tate  ei  al.  v.  Cavan, 
17  L.  G.  R.  499,  G.  G.  1867. 

166.  Where  a  plaintifi*  brought  action  against 
the  wrone  person  and  was  non-  suited,  and  the 
plaintifif  Brought  action  of  damages  for  loss  of 
time,etc. — H^,  that  the  only  penalty  upon  a 
plaintiff  failing  in  his  suit  was  the  costs  of  the 
suit,  and  where  he  had  acted  in  good  faith,  the 
defendant  could  not  recover  for  loss  of  time. 
Cayer  v.  Labrecque,  15  L.  G.  R.  130,  G.  G.  1865. 

XXI.  Unliquidated. 

167.  A  claim  for  unliquidated  damages  for 
allseed  personal  wrong  is  a  sufficient  cause  of 
indebtedness  to  justify  the  issue  of  a  writ  of 
capias,  when  the  facts  submitted  to  the  judge 
satisfy  him  that  there  is  something  tan^ble  to 

£'ve  damages  for.      Redpath  v.   Giddtngs,  9 
.  G.  J.  226,  S.  G.  1863;  801  G.  G.  P. 

168.  A  claim  under  a  bill  of  lading  signed  at 
Marseilles  in  France  for  the  delivery  of  ^kmIs  at 
Montreal,  where  the  carrier  (nakes  default  in 
delivery,  and  the  value  of  the  goods  is  claimed,  is 
not  a  claim  for  unliquidated  damages  requiring 
an  order  of  a  judge  in  order  to  Justify  a  capias. 
Koamhuysey, Grondin,UL,C.f. 2\B,B,C,IS10, 

169.  A  writ  of  capias  issued  without  an  order 
of  a  judge,  where  the  ground  of  capias  consists  in 
unliquidated  damages,  will  be  quashed  on  motion. 
GoyetU  v.  McDonald,  4  R.  L.  538,  S.  G.  R. 
1873;  801  G.  G.  P. 


DAMS— See    SEEVITUDES,    MILL 

STREAMS. 


DATE. 

I.  Of  Bill  ob  Note,  see  BILLS  OF  EX- 
GHANGE,  Ac. 

II.  Of  Receipt,  see  REGEIPT. 


/ 


1 
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DEATH. 


DEBT. 
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DATIO  IN  SOLUTUM— fife^  INSOL- 
VENCY  Assignment. 


DEATH.  . 

I.  Op  Defendant  under  Capias,  170 

II.  Op  Party  to  a  Suit,  171-176. 

III.  Op  Relative  by  Accident,  177, 178. 

I.  Op  Dependant  under  Capias. 

170.  The  death  of  the  defendant  under  capias 
before  judgment  releasee  the  surety.  Raymond 
V.  Walker,  3  Rev.  de  Leg.  297,  Q.  B.  1848. 

II.  Op  Party  to  a  Suit. 

171.  Where  a  suggestion  of  the  death  of  one 
of  several  defendants  is  filed  of  record  and  a 
motion  is  made  to  compel  the  remaining  de- 
fendant to  substitute  an  a'ttorney  in  the  place 
of  the  attorneys  of  record,  one  of  whom  has  been 
elevated  to  tte  bench,  the  motion  will  not  be 
granted  until  such  suggestion  is  either  removed 
or  disposed  of.  Sauvageau  v.  Robertson  et  oLy 
9  L.  C.  R.  224,  S.  C.  1859. 

172.  The  death  of  the  plaintiff  in  a  cause 
interrupts  peremption.  Tate  et  aL  v.  McNeoin, 
4L.  C.  J.  148,  S.C.  1860;  465C.  C.P. 

173.  On  a  rule  for  peremption — Held,  that 
one  of  the  defendants  having  died  during  the 
pendency  of  the  suit,  that  the  peremption  did 
not  run  during  the  three  months  and  forty 
days  allowed  to  the  heirs  to  deliberate.  McKay 
el  aL  V.  Oerrard  et  al.,  6  L.  C.  J.  331,  S.  C. 
1861 ;  664  &  666  C.  C. 

174.  The  death  of  one  of  the  plaintiffs  inter- 
rupts the  peremption.  Brewster  et  cU.  v.  CMlds 
€t  ah,  9  L.  C.  J.  21,  S.  C.  1863 ;  465  C.  C.  P. 

175.  And  the  death  of  one  of  the  defendants 
interrupts  the  perenvption.  Howard  et  al.  v. 
KJhilds  et  al.  9  L.  C.  J:  22,  8.  0.  1863. 

176.  But  held,  later,  that  the  death  of  two  of 
the  defendants  does  not  interrupt  peremption. 
Terrill  v.  Haldane  et  al,  15  L.  C.  J.  245,  S.  C. 
1871. 

III.  Op  Relative  by  Accident. 

t 

177.  The  representatives  of  a  person  killed 
on  a  railway  brought  action  of  damages,  alleg- 
ing gross  negligence  on  the  part  of  defendants' 
servants,  and  the  jury  found  for  the  plaintiff 
£319,  of  which  £19  was  evidently  intended  for 
the  horses  and  waggon,  which  were  destroyed 
at  the  same  time — Seld,  reversing  the  judgment 
of  the  court  below,  (1  L.  C.  J.  280,  S.  C.  1857) 
which  set  aside  the  verdict  as  to  £300,  that  the 
damages  to  which  the  plaintifis  were  entitled, 
were  at  common  law  not  confined  to  injuries  of 
which  a  pecuniary  estimate  could  be  made,  but 
comprehended  also  a  solatium  to  the  widow  and 
next  of  kin  for  their  bereavement,  and  the 
amount  of  such  damages  was  necessarily  with- 
in the  province  of  the  jury.  Raoary  et  al  & 
The  Orand  Trunk  Railway  Company  of  Canr 
ada,  6  L.  C.  J.  49,  Q.  B.  1860. 

178.  Action  of  damages  was  brought  for  the 
death  of  a  relative  kiU^  on  a  railway — Held, 


that  the  relationship  must  be  established  br 
legal  proof,  and  special  damage  must  be  alleged. 
Provost  et  ux.  &  Jackson  el  al.,  13  L.  C.  J.  170, 
Q.  B.  1869. 


DEBATS  DE  COMPTE— See  ACTION 
EN  Ebddition  de  Compte. 


DEBENTUEES. 

I.  Privilege  op  Crown  for,  see  HYPO- 
.  THEC  of  Crown. 


DEBT— /See  OBLIGATIOlfS. 

I.  Extinction  op,  179. 

II.  Paid  after  Prescription,  180. 

III.  Where  Created,  181, 182. 

IV.  Which    will     pound    a    Caplas,    «ec 
CAPIAS  Grounds  of,  &o. 

I.  Extinction  of. 

179.  Where  the  debtor  of  a  corporation  be- 
comes insolvent,  and  the  p^roperty,  subject  to 
the  debt,  is  sold  by  the  assignee  to  the  insol- 
vent estate — Held,  that  the  claim  of  the  corpo- 
ration is  thereby  extinguished  as  resarde  tb? 
debtor.*  Blain  v.  The  Vorporation  of  Orcmbvs 
6  R.  L.  180,  S.  C.  R.  1873. 

II.  Paid  after  Prescription. 

180.  An  action  en  repetition  lies  to  recover 
money  p^aid,  but  under  protest,  in  satis&ction  u: 
a  prescribed  debt,  when  coercion  has  been  em- 
ployed to  obtain  payment.  The  Cbrporation  oi 
Quebec  &  Caron,  10  L.  C.  J.  317,  Q.  B.  1866 
994  &  1047  C.  C. 

III.  Where  Created,  see  ACTION  RiGff 

OF. 

181.  A  debt  under  a  bill  of  lading  sieiied  a 
Marseilles,  in  France,  for  the  delivery  or  good 
in  Montreal,  where  the  carrier  made  default  i 
delivery,  and  the  value  of  the  goods  is  di 
manded,  is  not  a  debt  created  without  the  Pn 
vince  of  Canada.  Koomhuyse  v.  Cfrondin^  1 
L.  C.  J.  218,  S.  C.  1870;  806  C.  C.  P.  &  p,  1« 
arts.  \\1  et  seq.  supra, 

182.  Damages  claimed  for  breach   of  a  co 
tract  made  in  Norway,  but  to  be  [executed 
the  Province  of  Quebec,  does  not  constitute 
debt  ^created  out  of  the  Province  of  Ganad 
The  Moisic  Iron  Company  &  Olsen,  18  L»,  C. 
29,  Q.  B.  1874. 


*  By  the  Inaolyent  Act  of  1875  it  b  provided  thAt 
sales  of  real  estate  made  by  the  aitlgnee  sbaU  !&&▼« 
same  efltet  in  the  Province  of  Quebec  witli   i 
prirUeges  and  hypothecs  existing  thereon  as  tr 
had  been  made  by  a  sherilT  under  a  writ  of  exeuv 
the  ordinary  coarse,  etc    See  Inst  Act    ^875    9t 
C.  C  P.— Ed. 


DECREES. 
DEBTS. 


I.  Unattachable,  183. 

II.  What  are,  184. 

I.  Ukattachable. 

I«t3.  Where,  under  a  writ  of  attachment  in 
carniehment,  the  tiers  saisi  declared  that  the 
cqIt  amount  due  by  him  to  the  defendant  was  a 
•urn  of  flOO,  due"  under  a  judgment  for  dam- 
ages for  personal  wrong,  and  the  defendant 
pleaded  the    unattachable  nature  of  such  a 
gj^ini — Heldy  maintaining  the  pretensions  of 
tlie  defendant,  that  such  a  claim  could  not  be 
tuntounded  with  other  claims    and  property 
i*iODging  to  the  defendant,  but,  on  the  con- 
trary, was  unattachable,  and  the  seizure  was 
diemissed  with  costs.     Chef  v.  Leonard  ei  vir. 
it  Deeartf  ei  al.,  6  L.  C.  J.  305,  &  13  L.  C.  R. 
74,  S.  C.  1862;  567,  658  &  628  C.  C.  P.,  &  p. 
12H,  arts.  910  ei  seq,  supra. 

n.  What  are. 

I;^.  Bat  held,  later,  that  claims  arising  from 
iorU  must  be  considered  debts,  as  well  as  those 
arising  from  contracts.  Bedpaih  v.  Giddings, 
9LC:  J.225,  S.C.  1863. 


PECISORY  OATH— See  EVIDENCE. 


DECLARA.TION— See  PROCEDUEE. 

I.  Ameitdmsnt  of,  see  PLEADING. 

II.  Of  GARiasHBE,  see  ATTACHMENT  by 

Garnishuejit. 


DECK  LOADS. 
I.  Custom  of  Trade 'with  Regard  to. 

1S5.  Where  the  defendant  to  an  action  for  a 
UUnce  of  freight,  set  up,  by  way  of  incidental 
d-mand,  a  claim  for  loss  on  the  merchandize 
conTcyed,  which  had  accrued  during  the  voy- 
ace  by  reason  of  the  plaintiff  carrying  a  portion 
^ the  cargo  on  deck,  and  the  plaintiff  pleaded 
a  custom  to  that  etfect — Heldy  confirming  deci- 
fioo  of  the  court  below,  that  there  was  no  cus- 
tom of  trade  justifying  the  plaintiff  in  carryine 
a  part  of  the  cargo  on  the  deck  of  the  vessel, 
aod  ezempting  him  from  loss  arising  thereby. 
G^herlv  £  Torrance  ei  a2.,4  L.  C.  J.  371,  S.  C. 
A  6  L.  C.  J.  313,  &  13  L.  C.  R.  401,  Q.  B.  1862  j 
2425  C.  C.  &  C.  36  Vic.  cap.  56. 


DECBEES. 
I.  Op  Abchbisbof. 

1S6.  On  an  application  for  a  writ  of  certio' 
tvi—Htldy  that  the  decree  of  the  archbishop 
of  Qaebec  for  the  erection  of  a  parish  is  not  a 
cItU  isoeeeding,  subject  to  the  revision  of  the 
Sacerior  Coart,  but  is  a  proceeding  purely 
wueaiafltieal,  and  without  the  jurisdiction  of 
Iha  eovri,  ao  long  as  no  proceedings  are  had 
ftr  the  purpose  of  obtainmg  a  ratification  of 
Meh  decree  by  civil  authority*  Quay  exp.,  2 
L.  C.  R.  292, 8.  C.  1852. 
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DEEDS— /Sf6€  CONTRACTS. 

I.  Absence  of  Seal,  187. 

II.  Interpretation  of,  188-203. 

III.  Notarial,  204-211. 

IV.  Novation  of,  212. 

V.  Nullity  of,  213-223. 

VI.  Of 
Donation^  224. 
Immoveables,  225. 
Leasey  226. 

Pr(mise  of  SaU,  227,  228. 
Sale,  229-233. 
Suretyship,  234. 
Testamentary,  235-238. 

VII.  Rescission  of,  239-247. 
Vm.  Reservation  in,  248-260. 

IX.  Revocation  of,  251. 

X.  Sous  Seino  PRivis,  262. 

XI.  Validity  of,  253. 

XII.  Witnesses  to,  254. 

I.  Absence  of  Seal. 

187.  The  absence  of  a  seal  to  a  deed  of  sale 
of  a  property,  when  the  purchaser  has  been  put 
in  possession,  and  paid  the  price  of  sale,  is  not 
a  cause  of  nullity  m  a  sale.  The  St  Patrick's 
Hall  Association  v.  Moore,  5  R.  L.  294,  S.  G. 
1874. 

II.  Interpretation  of. 


188.  In  an  action  on  an  agreement  to  advance 
moneys  to  build  a  ship,  to  be  reimbursed  out  of 
the  sale  of  the  ship  (which  the  advancer,  when 
completed,  was  authorized  to  send  to  his  friends 
in  Liverpool  or  London,  and  for  the  sale  thereof 
to  appoint  or  substitute  attornevs  or  agents) 
together  with  all  expenses  and  charges  attend- 
ing the  sale,  and  also  a  commission  of  five  per 
cent,  in  addition  to  his  claim  for  expenses,  etc. — 
Held,  to  mean  that  the  advancer  could  charge 
over  and  above  his  commission  offive  per  cent, 
the  commission  of  his  attorneys  or  agents  in 
England,  who  effected  the  sale  of  the  sliip,  for 
which  four  per  cent,  was  the  usual  charge,  and 
also  a  banK  commission  of  one   quarter  per 
cent,  charged  by  the  sub -agent  as  being  usual 
in  England  on  similar  transactions.    &fines  & 
Lampson  &  e  contra,  6  L.  C.  R.  17,  Q.  B.  1854. 
189.  In  an  action  on  a  deed  of  donation  with 
substitution  to  the  children  of  the  donees-Held, 
that  a  clause  by  which  it  was  permitted  to 
alienate  the  property  d  constitution  de  rente,  in 
case  it  were  found  by  experts  to  be  advan- 
tageous to  the  children  of  the  donee,  would  be 
carried  into  effect  bv  the  court  on  a  report  of 
experts,  although  tne  donee  had  no  children 
and  was  not  likely  to  have  any.     Castonguay  & 
Castonguau,  14  L.  G.  R.  308,  Q.  B.  1857. 

190.  Held,  in  an  action  on  a  contract  for  the 
delivery  of  timber,  that  the  word  "  summer " 
used  in  such  contract  meant,  under  the  circum- 
stances disclosed  in  the  case,  the  season  of 
navigation,  which  begins  in  the  commence- 
ment of  May  and  terminates  about  the  end  of 
November,  and  cannot  be  understood  as  limit- 
ing the  time  strictly  to  the  three  months  which 
form  the  season  of  summer,  as  the  year  is 
divided  in  the  calendar.  Thihodeau  et  al.  & 
Lee,  7  L.  C.  R.  430,  Q.  B.  1857. 
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gixty-nine  degrees  west.'*  The  question  ha  vine 
trieenas  to  whether  certain  timber  seized  had 
N«D  cat  on  this  location — Held,  confirming  the 
jadgment  of  the  court  below,  that  the  words 
**dDwn  on  the  course  "  meant  down  the  Black 
fiiver  on  the  course,  and  that  the  word  "  back  " 
ni«ant  back  from  the  Black  River.  Bryson  & 
:slutl,  2  L.  C.  L.  J.  81,  Q.  B.  1866. 

202.  In  a  notarial  deed  of  obligation,  the  rights 
uciler  which  had  been  transferred  to  the  plain- 
titT  with  the  knowledge  and  consent  of  the 
Je/eDdant,  il  was  stipulated  that,  as  security  for 
the  payment  of  fl20,  which  the  defendant 
acknowledged  to  owe  and  promised  to  pay  to 
the  aukuTy  he  hypothecated  a  certain  lot  of  land 
with  house  thereon,  etc.,  and  stipulated  that, 
nniil  the  payment  of  the  amount  of  such  obli- 
^noD,  the  mortgagee  should  have  the  right  to 
l:ve  in  the  house — Held^  confirming  judgment 
•«;' court  bdow,  that  such  stipulation  having  the 
hsme  effect  as  a  lease  of  the  house,  there  could 
t«  no  tacit  revendication  from  year  to  year,  so 
a>  to  cause  a  presumption  of  delay  for  the  pay- 
neiit  of  the  principal.  King  v.  Conway,  i6 
L.  r.R.401,S.  C.  R.  1866. 

2l>3.  And  where  the  defendant  in  an  action  of 
iami^es,  which  was  dismissed  with  costs,  seized 
a  reafproperty  in  possession  of  the  plaintiff,  in 
eiecDtion  of  two  judgments  for  costs,  and  the 
^.aintifT  opposed  on  the  ground  that  he  was 
L'-t  the  actual  proprietor  of  the  land  seized,  and 
tfi  in  support  of  his  allegation  a  deed  which 
-*t  forth  ^aueUdtfendeurvendity  ceda,  delaUsa 
"  tt  abandotma  d  Vopposant  un  petit  mctison 
^  niHi  sur  un  certain  terrain,  (c^est-d-dire 
"  U  terram  uasi  en  la  ccmse"),  pour  le  priz  et 
'*  "omme  de  dnq  louis,  et  que  la  dite  vente  Jut 
''faite  en  oui^pour  le  pnx  et  somme  de  cinq 
*•  'oms  par  ann^e  pour  la  rente  du  terrain  tant 
^  -me  la  dite  maison  resterait  dessus,  et  quHlfut 
'  cxprtssemeni  cenvenu  que  le  dit  opposant  serait 
'*tiore  de  vendre,  changer  et  entever  la  dite 
"'maison  quand  bon  lui  semblerait,  et  que  la 
'*  rente  seraii  de  ce  jour  Steinte." — Held,  in 
^view,  reversing  the  original  judgment,  that  the 
<*Hri  explained  by  the  circumstances  under 
vhich  it  was  made,  as  well  as  by  the  position  it 
pare  to  the  parties,  must  be  considered  as  con- 
Truing  a  rignt  of  property,  and  the  opposition 
v^^  lismisSed.  Badeau  v.  Ouay  &  Badeau, 
1«  L.  C.  R.  390,  S.  C.  &  S.  C.  R.  1866. 

in.  NOTARIAI/. 

2'*(.  A  notary  can  pass  an  acte  for  his  rela- 
'XL?,  especially  if  the  aete  he  passes  be  contrary 
w  their  mterest.  But  cases  of  this  description 
^«pen4  altogether  upon  their  merits,  whether 
«teT  indicate  a  presumption  of  fraud  or  other- 
•it;,  >«ing  the  question  to  be  decided.  Four^ 
■ter  T.  KtrcuctCy  1  Rev.  de  Leg.  509,  K.  B. 
1?    . 

yi5.  Petitory  action  was  brought  against  the 
'it^lant  in  his  capacity  as  curator  to  the 
vacant  estate  of  the  late  "  G  "  to  recover  pos- 
KKiGQ  of  a  certain  property  which  defencfant 
Shaded  had  been  purchased  by  '^  G  "  by  notarial 
»1  (A  sale  firora  the  awteur  of  the  plaintiff. 
Tk»  deed  purported  to  be  made  in  considera- 
tk.c  of  £800,01  which  £500  was  alleged  to  have 
^3  |)aid  at  the  time  of  passing  the  deed.  The 
\hiLUS  replied  that  "G"  had  obtained  the 


deed  in  question  by  false  representations,  eto., 
and  that  the  £500,  nor  anv  sum  whatever,  was 
ever  paid.  Plaintiff  also  filed  an  inscription  en 
jfaux  on  these  and  other  grounds,  against  the  deed 
in  question — Held,  not  necessary  that  an  authen- 
tic deed  be  written  in  presence  of  the  contracting 
parties,  but  it  is  sufficient  if  it  be  read  to  them  at 
the  completion  of  the  deed,  and  that  it  mentions 
such  reading.  McAvoy  v.  Huot,  1  Q.  L.  R.  97, 
8.  C.  R.  1871. 

206.  And  held,  also,  that  a  false  allegation 
in  such  deed  of  sale  that  the  sum  of  £500  had 
been  paid  at  the  passing  thereof  was  sufficient 
to  entail  the  nullity  of  the  deed.    lb. 

207.  And  ?ieldi  also,  that  where  a  deed  is 
written  in  English,  and  one  of  the  parties  is 
entirelv  ignorant  of  that  language,  although  it 
be  really  translated  by  the  notary,  it  must  be  neld 
to  be  null,  such  translation  not  being  equivalent 
to  the  reading  prescribed  by  law.    lb. 

208.  A  deed  before  a  notary  is  valid  in  law 
unless  fraud  be  proved,  nor  does  the  Civil  Code, 
forbid  parties  to  pass  deeds  where  their  own 
relations  are  parties.  Lynch  et  al.  v.  McArcUe  & 
Brethour,  3  R.  L.  372,  S.  C.  1871 ;  845  &  1208 
C.  C. 

209.  In  wills  before  notaries  before  the  Code, 
a  person  twenty  years  of  age  was  competent  as 
a  witness.  Vaillancourt  v.  Lapierre  et  ux.,  5 
R.  L.  262,  S.  C.  1873;  844  C.  C. 

210.  A  notary  may  receive  the  will  of  his 
cousin.    lb.,  845  C.  C. 

211.  And  the  fact  that  the  universal  legatee 
was  cousin  eerman  of  the  notary  was  held  not  to 
beacauseof  nullity  in  the  will.    lb.  &846C.  C. 

IV.  Novation  op. 

212.  A  notarial  deed  of  obligation  for  the 
payment  of  money  may  be  novated  by  a  writing 
sous  seing  privS,  and  the  mortgage  thereby 
created  can,  by  the  same  means,  be  destroyed. 
Kadeau  v.  Robichaud,  1  Rev.  de  L6g.  508, 
K.  B.  1818. 

V.  Nullity  of. 

213.  Where  deeds  were  passed  before  notaries 
in  Lower  Canada(  describing  themselves  as 
notaries  of  Canada,  they  were  held  to  be  null. 
Beaudry  v.  Smart  et  al.,  1  Rev.  de  Leg.  45,  Q.  B. 
1845. 

214.  Where  a  will  was  attacked  on  the 
ground  that  it  did  no^  mention  that  it  had  been 
read  in  the  presence  of  witnesses — Held,  that 
the  omission  to  mention  the  presence  of  wit- 
nesses at  the  time  of  the  reading  of  the  will 
did  not  involve  its  nullity,  if  it  appeared  that 
such  was  the  case  by  other  expressions  therein 
contained.  Dub^  et  ux.  &  Charron,  5  L.  C.  J. 
255,  S.  C.  R.  1853 ;  843  C.  C. 

215.  The  plaintiff  brought  petitory  action 
asking  to  be  subrogated  in  the  rights  of  one  of 
the  defendants,  his  debtor,  under  certain  judg- 
ments, as  proprietor  of  an  undivided  half  of 
certain  real  property  situated  in  the  City  of 
Montreal.  Tne  declaration  set  up  among  other 
things  a  will,  which  it  declared  to  be  null. 
The  defendant,  on  the  other  hand,  invoked  an 
inventory  which  purported  to  be  made  before 
two  notaries,  and  the  preamble  of  which  was 
signed  by  the  party  whom  the  plaintiff  claimed 
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to  reoresent.  The  plaintiff  tliereupon  in- 
scribea  enfauxt  as  well  against  the  inventory  as 
against  the  copy  of  the  will,  the  moyens  de 
faux  being  founded  merely  on  the  fact  that  the 
inventory  was  countersigned  bv  the  second 
notary  some  ten  years  afSer  its  dfate,  and  after 
the  death  of  one  of  the  persons  mentioned  in 
the  inventory,  and  after  protest  and  notice  to 
the  second  notary  not  to  sign  it — Held,  con- 
firming the  court  below,  that  a  law  may  be 
abrogated  by  disuse,  and  that  the  provisions 
of  the  Ordonnance  of  1498  and  of  the  brdon- 
nance  de  Blois  of  1579,  in  so  far  as  they  require 
the  presence  of  a  second  notary  to  a  notarial 
act,  have  been  so  abrogated,  and  that,  con- 
seauently,  a  notarial  acte  is  neither  faux  nor 
null  froin  the  fact  of  the  inventory  having  been 
countersigned  several  years  after  it  was  exe- 
cuted, the  whole  without  fraud,  and  the  inven- 
tory having  been  presented  to  the  second  notary 
by  the  executing  notary  himself,  and  notwith- 
standing a  protest  made  by  a  third  party, 
assignee  of  a  creditor  of  a  party  to  a  deed. 
Desforges  &  Dufmx  et  al.,  13  L.  C.  R.  179, 
Q.  B.  1862. 

216.  And  held,  also,  that  the  fact  that  the  copy 
of  the  inventory  was  only  produced  as  an  exhibit 
on  the  23rd  March,  after  the  countersigning  of 
the  second  notary,  which  had  taken  ^ace  on 
the  16th  of  the  same  month,  could  not,  by 
reason  thereof,  be  considered  as  false.    lb. 

217.  In  a  petitory  action  founded  on  a  will 
the  will  was  attacked  by  inscription  en  faux  as 
not  being  the  will  of  the  testatrix,  but  as  having 
been  made  by  the  notary  with  witnesses  aft^r 
the  death  of  the  testator — Held,  on  proof,  to  be 
perfectly  valid  in  every  respect,  and  the  in- 
scription was  dismissed,  with  costs.  Bausquet 
k  Kenois  &  Renois  &  Bousguet,  14  L.  G.  R.  381, 
S.  C.  1864. 

218.  In  a  petitory  action  the  nullity  of  the 
deed  on  whicli  defendant  bases  his  title  cannot 
be  invoked,  unless  it  have  been  already  judicial- 
ly pronounced,  without  calling  all  the  parties 
interested  into  the  c^e.  Lacroix  &  Moreau,  16 
L.  C.  R.  485,  &  1  L.  C.  L.  J.  33,  Q.  B.  1865. 

219.  Where  a  will  was  attacked  on  the 
ground,  among  other  things,  of  informalities  in 
execution,  the  testatrix  having  caused  it  to  be 
prepared  by  a  notary  public  in  pursuance  of 
verbal  instructions  given  by  herself,  and  having 
afterwards  repeated  the  wnole  of  the  contents 
of  the  will  in  presence  of  the  notary  who  pre- 
pared, and  of  the  second  notar)[  called  to 
witness  its  execution,  an<f  having  in  all  other 
respects  observed  the  formalities  prescribed  by 
art.  289  of  the  Custom  of  Paris — Held,  in 
appeal,  reversing  the  decision  of  the  court  below, 
that  the  will  was  legally  dicU  et  nammS  and 
was  a  good  and  valid  will,  and  that,  according  to 
the  Custom  of  Paris,  it  was  not  necessary  that  a 
will  by  public  act,  testament  solennel,  be  actually 
written  in  the  presence  of  the  testatrix  and  of 
the  two  notaries  receiving  the  will.  Eoanturel 
et  vir.  &  Evaniurel,  15  L.  C.  R.  321  &  16  L.  C.  R. 
353,  Q.  B.  1867. 

220.  But  in  a  similar  case,  where  it  was 

S roved  that  a  greaty^^rtion  of  the  will  was 
rawn  up  by  the  notary  in  the  absence  of  the 
t«stator  ana  of  the  second  notary  called  as  a 
witness  to  assist  in  receiving  it,  and  which  was 
not  read  over  twice,  or  read  and  repeated  to 


the  testator  in  the  presence  of  the  second 
notary,  as  required  by  law — Held,  confirming 
the  judgment  of  the  court  below,  that  it  musi 
be  declared  null  and  of  no  effect.  Bowaaa 
et  al.  &  Bourassa,  17  L.  C.  R.  299,  Q.  B.  1868. 

221.  Action  was  brought  in  resciseion  of  & 
deed  of  sale,  on  the  ground  that  it  was  written 
and  read  in  a  language  which  one  of  the  parties 
thereto  did  not  understand,  and  that  it  con- 
tained stipulations  different  ^m  those  agreed  to 
by  the  plaintiff— fiieW,  confirming  judgment  et 
court  below,  that  parole  evidence  was  aamieeiibU 
to  prove  the  truth  of  such  allegations,  and  tiiat 
on  such  evidence  the  deed  would  be  set  ai>i<ie 
Noble  V.  Lahaye,  1  R.  L.  197,  S.  C.  R.  1869, 
1210, 1211  A  1234  C.C. 

222.  And  where  in  an  action  to  set  aside  a 
deed  of  donation  it  was  alleged  that  the  notary 
employed  to  draw  the  deed  was  blind,  so  ae  to  lie 
unable  to  write,  and  that  the  deed  was  therefort' 
null — Held,  that,  as  he  was  not  absolutely  bUoi), 
but  could  see  sufficiently  to  sign  his  name,  which 
he  had  done,  that  the  deed  was  valid.  Baiehtw 
^W«,  1R..L.  77,8.  C.  1869. 

223.  Where  part  of  a  deed  is  null,  and  the 
rest  not,  the  part  which  is  null,  unless  inseoar- 
ably  bound  up  with  the  rest  of  the  deed,  aoe: 
not  necessarily  entail  the  nullity  of  the  whole 
deed.  Lagorgendi^e  &  Thiboaeau,  2Q.L.^. 
182,  Q.  B.*1871. 

VI.  Op 

224.  Donation, — Action  was  brought  on  a 
clause  in  a  deed  of  donation  by  which  it  wc^ 
stipulated  that,  if  the  donee  should  sell,  ex- 
change or  give  the  said  property  to  strangerp,  or 
do  any  other  act  eauivalent  to  the  same,  he 
would  be  held  and  obliged  to  pay  to  the  donor 
the  sum  of  £2,000  at  the  time  of  the  rassin^uf 
such  deed  of  sale,  exchange  or  gift — Held,  tnai 
such  a  clause  was  not  comminatory  but  was  a 
charge  on  the  donation  exigible  as  soon  as  the 
property  should  be  sold  or  exchanged  by  the 
donee.  "  Checal  v.  Morrin,  6  L.  C.  J.  229,  S.  C. 
1862. 

225.  Immoveable. — In  a  possessory  action  Iv 
which  the  plaintiff  sought  to  recover  damagt^ 
for  alleged  treflpa«5 — Held,  that  title  deeds  y>< 
property  which  did  not  describe  its  extent  can- 
not give  or  determine  limits  to  acte  of  po^'c^'- 
sion,  but  place  the  alleged  possessor,  in  virtue  v»^* 
such  title  deeds,  in  the  same  position  as  if  lu 
had  no  title  whatever.  Wand  v.  CUmtnt,  ^ 
L.  C.  R.  140,  S.C.  1868. 

226.  Lease. — Signification  of  transfer  of  a 
deed  of  lease  must  be  made  upon  the  debt<~kr 
party  to  the  lease.  MeLeftman  v.  Martin,  11 
La  J.  78,  C. C.  J  1571  C. C,  &  Q.  35.  Vic. can 
6,  sees.  3,  4  &  5. 

227.  Promise  of  /Safe.— Action  was  brotiglj 
to  compel  the  defendant  to  execute  a  deed  u 
sale  according  to  a  verbal  agreement  betwtvi 
the  parties — Held,  that,  before  thenlaintiff  cvul- 
require  the  execution  of  the  deed,  he  was  Ik>uii' 
to  tender  by  his  action  and  deposit  in  coun  th' 

Surchase    money,    more    particularly    if    tl. 
efendant  pleaded  that  he  was  unable  to  exeout 
the   required    deed.     Perrauli    v.    Arcand, 
L.  C.  R.  449,  S.  C.  1854. 

228.  Where  a  deed  of  promise  of  aale  con 
tains  a  clause  or  stipulation  to  the  effect  tUa 
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the  vendor  reserves  to  himself  the  ri^ht  to  take 
Uck  and  revendicate  the  thing  sold,  it  becomes 
%  {dmple  pact.  Renctud  v.  Arcand  et  a^^  14 
LG.J.  102,  S.C.  1869. 

229.  Sale, — ^A  deed  pur{>ortin^  to  be  di  promise 
(fsalii  but  containing  saisine  in  favor  of  the 
purchaser  and  transfer  of  possession,  is  in  effect 
a  deed  of  sale,  notwithstanding  the  condition  to 
^re  a  title  only  after  payment  of  the  first  in- 
btahseDt  of  the  purchase  money.  Kerr  &  lAv- 
m^Ume,  I  L.  C.  R.  276,  Q.  B.  1861. 

230.  Opposition  was  filed  claiming  certain 
moveable  eflTects  as  belonging  to  the  0]3po6ant 
by  notarial  deed  of  sale — neS,  confirming  the 
jidmeui  of  the  court  below,  that  though  the 
deea  in  question  set  forth  that  delivery  of  the 
goods  had  been  effected  by  delivery  of  a  chair 
aod  table,  it  did  not  vest  the  property  in  the  ven- 
dee, and  that  a  creditor  of  the  venaor  posterior 
to  ^e  sale  could  cause  the  seizure  and  sale  of 
the  e^ts  so  sold  to  the  vendee.  Bonacina  k 
Sfl^  3  L.  C.  R.  446,  Q.  B.  1863. 

231.  A  deed  of  sale  of  land  which  described 
the  property  as  containing  forty  arpents  in 
superficies,  more  or  less,  without  guarantee  or 
precise  measurement,  but  giving  the  different 
toQDdaries  of  the  lot,  and  tne  purchaser  found 
«n  measuring  it  that  it  only  contained  thirty 
arpents  in  superficies,  it  was  held  was  a  deed  of 
nle  of  a  block  of  land  within  defined  limits, 
and  not  a  sale  ad  mensuram*  Munro  es  quah  v. 
LaUmde,  13  L.  C.  J.  128, S.  C.  1868  j  1601  C.  C. 

232.  Where  in  a  deed  conveying  land  the 
description  of  the  property  was  so  ambiguously 
eipre^ed  that  it  was  very  doubtful  what  were 
intended  to  be  the  boundaries  of  the  land,  the 
description  admitting  eqtially^  of  two  different 
coDfitnictions,  the  one  making  the  quantity 
conveyed  agree  with  the  quantity  in  the  deed, 
apd  the  other  making  the  quantity  altogether 
diifoent — Heid,  reversing  the  judgments  of  the 
coartB  below,  that  the  former  construction  must 
prevail.  Uerrick  &  Sixby,  11  L.  C.  J,  129  & 
17  L.  C.  R.  146,  P.  C.  1867 ;  1501  C.  C. 

233.  Where  there  was  a  stipulation  in  a  deed 
of  sale  to  the  effect  that  the  vendor  should  de- 
Hrer  to  the  purchaser  the  title  deeds  of  the  pro- 
perty—flcia,  that  this  was  not  a  condition  pre- 
cedent to  the  vendor's  right  to  claim  payment  of 
ihe  purchase  money.  JHlion  v.  LaHmde,  19 
L  C.  J.  14,  S.  C.  R.  1874. 

234.  Suretyship. — Action  was  brought  on  a 
d<fd  of  warranty  or  suretyship,  which  stated 
lUt  M  C  purposes  to  carry  on  business  at 
Montreal,  and  that  to  enable  nim  to  do  so,  and 
u.  meet  the  engagements  of  a  firm  in  liquid- 
ation of  which  he  nad  been  a  partner,  he  would 
rc'iutre  bank  accommodation,  and  that  the 
firetxes,  parties  thereto,  were  willing  to  become 
i^^  security  with  a  view  of  making  the  bank 

S«r^ectly  secure  with  respect  to  any  debts  then 
\^vt  or  which  might  become  due,  and  which  con- 
tained an  agreement  to  become  liable  for  all 
tU  present  and  future  liabilities  of  the  said  M 
Cj  whether  as  maker,  acceptor  or  endorser  of 
ttgotiable  paper  or  otherwise  however — Held, 
Tfi  trying  the  aecision  of  the  courts  below,  (see 
*  L.  C.  J.  154  <&  4  L.  C.  J.  241)  that  such  re- 
cital of  the  motives  which  prompted  the  exe- 
CiVion  of  the  deed  would  not  control  the  en- 
fa^ment,  when  the  engagement  was  more 
general  than  the  limited  object,  and  that  the 


sureties  were  liable  for  debts  contracted  by  the 
said  M  C,  by  endorsing  or  procuring  the  dis- 
count of  negotiable  paper  in  nis  own  name  for 
the  benefit  of  a  firm  of  which  he  became  a 
member,  subsequent  to  the  execution  of  the 
deed.  T%e  Bank  of  British  North  America  & 
Ouvillier,  6  L.  C.  J.  67,  P.  C.  1861. 

236.  Testamentary.  —  Notwithstanding  the 
Quebec  Act  14  Geo.  III.  cap.  83,  a  will  invalid 
according  to  the  French  law,  and  not  executed 
according  to  the  provisions  of  the  Statute  of 
Frauds  so  as  to  pass  freehold  land  in  England, 
will  not  pass  land  in  Canada,  although  it  would 
pass  copyhold  or  leasehold  property  in  England. 
Meiklejohn  &  The  Attorney  General  et  al., 
S.  R.  581,  K.  B.  1834;  866  C.  C. 

236.  In  an  action  to  set  aside  a  will — Held, 
that  the  notary  is  not  bound  to  write  the 
original  minute  of  the  will  with  his  own  hand. 
Clarke  et  al,  2  I^  C.  R.  11,  S.  C.  1851. 

237.  And  where  a  will  was  attacked  on  the 
ground  that  one  of  the  witnesses  to  it  was  not 
of  the  age  to  qualify  him  to  act  in  that  capacity, 
being- under  twenty  years  of  age — Heldt  that 
though  valueless  as  an  authentic  will,  it  mi^ht 
be  proved  and  used  as  a  will  in  the  English 
form.  Lambert  &  Oauvreau  et  ux.,  1  L.  C.  J. 
206  &  7  L.  C.  R.  277,  Q.  B.  1867,  A Migneault  & 
Malo,  3  R.  L.  606,  S.  G.  R.,  &  Marquis  k  Mar- 
quis, 1  Q.  L.  R.  60,  Q.  B.  1876;  866  C.  C. 

238.  A  notary  who  receives  a  will  is  not 
bound  to  mention  that  it  was  written  by  him 
or  by  his  clerk  "in  the  presence  of,"  Ac.  Bow 
rassa  v.  Bedard,  3  L.  C.  J.  48,  S.  C. ;  843  C.  0. 

Vn.  Rescission  op. 

239.  On  a  demand  in  rescission  of  certain 
deeds  set  up  in  an  opposition — Held,  that  such 
demand  could  not  be  granted  unless  all  the 
parties  to  the  deeds  were  joined  in  the  proceed- 
ing, and  in  such  case  recourse  should  be  had  to 
a  revocatory  action  or  the  action  in  rescission. 
Mignier  v.  Mignier  &  Mignier,  2  L.  0.  R.  261, 
S.  C.  1861. 

240.  The  plaintiff  and  her  sister  in  1862  sold 
to  the  defendant  a  certain  property,  in  consider- 
ation of  a  life  rent,  the  deed  containing  a  clause 
to  the  effect  that,  if  the  defendant  failed  to  make 
payment  of  the  life  rent,  the  vendors  would  be 
entitled  to  procure  the  setting  aside  of  the  sale 
and  to  resume  possession  of  the  property.  In 
1867  the  defendant  having  failed  to  make  pay- 
ment of  the    rent    as  stipulated,  being    eignt 

Quarters  in  arrears,  the  parties  to  the  deed  of 
862  made  another  deed  by  which  the  defend- 
ant retroceded  to  the  plaintiff  and  her  sister  a 
certain  portion  of  the  property,  providing  at 
the  same  time  that  the  vendors  should  retain 
their  mortgage  and  privilege  of  bailleur  defonds 
under  the  first  deed,  ana  that  the  defendant 
should  assiffn  to  them  the  rents  of  the  property 
left  them.  In  1869,  the  defendant  having  again 
failed  to  make  payment  of  the  rent  due,  the 
plaintiff  brought  action  to  rescind  the  deed — 
Held,  that  the  resolutory  clause  in  the  first 
deed  had  ceased  to  exist  by  reason  of  the  trans- 
action in  the  second.  Evans  v.  Smith,  11 
L.  C.  R.  337,  S.C.  1860. 

241 .  The  plaintiff  sought  the  rescission  of  a 
deed  of  sale  made  by  him  on  the  ground  that 
he  had  been  deceived  into  making  it,  having 
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previously  thereto  arid  subsequently,  by  habit- 
ual intoxication,  been  rendered  totally  unfit  to 
transact  any  business,  and  also  that  defendant 
had  promised  to  return  the  land  on  demand, 
and  the  proof  showed  that,  though  the  plaintiff 
was  addicted  to  liquor,  he  was  not  intoxicated  at 
the  time  of  the  sale — Heidi  reversing  the  de- 
cision of  the  court  below,  that  these  were  not 
5 rounds  sufficient  for  rescinding  the  deed. 
rmn&  Maloney,  6  L.  C.  J.  285,  Q.  B.  1862. 

242.  The  rescission  of  a  deed  of  sale  for  non- 
payment of  the  purchase  money  may  be  de- 
manded at  any  tmie,  even  when  the  property 
has  passed  into  the  hands  of  a  thira  party. 
Poirier  v.  Tass6  et  at.,  7  L.  C.  J.  226  &  13 
L.  C.  R.  469,  S.  C.  1863;  1648,  1662  &  2100 
C.  C. 

243.  And  where  the  rescission  of  a  deed  of 
sale  made  by  the  auteur  of  the  plaintiff  some 
years  previously  was  demanded  on  the  ground 
of  fraud,  it  being  alleged  that  the  defendant  had 
conspired  with  the  husband  of  the  vendor,  who 
was  a  worthless  prodigal  person,  to  deprive  the 
wife  of  her  property  for  a  totally  inadequate  con- 
sideration— Held,  confirming  the  judgment  of 
the  court  below,  that  as  the  plainti£f  had  not 
brought  into  the  record  all  the  parties  in- 
terested in  the  matter,  and  as,  moreover,  ten 
years,  less  one  day,  had  been  allowed  to  elapse 
between  the  date  of  the  said  deed  of  sale  and 
the  institution  of  the  action,  during  which  time 
the  defendant  had  made  great  improvements 
in  the  property,  and  as,  moreover,  no  fraud  had 
been  actually  proved,  that  the  action  must  be 
dismissed  with  costs.  Guyon  &  LionaiSy  2  R.  L. 
333,  Q.  B.  1870 ;  993  C.C. 

244.  A  person  convicted  of  felony  cannot 
demand  the  rescission  of  a  deed  of  sale  of  an 
immoveable  which  has  been  executed  in  com- 
promise of  the  felony.  Leblanc  v.  Beaudoin  & 
JBedard,  2  R.  L.  626,  8.  C.  1870. 

246.  And  in  another  action,  in  which  the 
rescission  of  a  deed  passed  many  years  pre- 
viously, was  demanded — Held,  confirming  the 
decision  of  the  court  below,  that  as  the  plain- 
tiff had  acquiesced  in  the  conveyance  for  years, 
until,  by  the  lapse  of  time  and  the  expenditure 
of  money,  the  property  had  greatly  increased  in 
value  and  new  interests  had  been  created  in  it, 
the  demand  in  rescission  could  not  be  granted. 
Lemoine  &  Lionais,  2  L.  G.  L.  J.  163,  S.  C,  & 
6  R.  L.  12.S,  P.  C.  1874. 

246.  The  action  in  rescission  of  a  deed  of  sale 
of  immoveable  property   is  prescribed  in  ten 
years.     Wainright  et  uz.  v.  The  Mayor,  <fec.,  of 
Sorely  5  R.  L.  668,  S.  C.  1674  ;  1548  C.C. 

247.  In  an  action  in  rescission  of  a  deed  of 
sale  on  account  of  being  disturbed  in  posses- 
sion all  the  parties  must  be  brought  into  the 
case.  Molleur  &  Dejadon  et  vir.i  6  R.  L.  106, 
8.  C.  1876. 

Vm.  Reservation  in. 

248.  A  reservation  contained  in  a  titre  nouvel 
or  reconnaissance  nouvel  between  seignior  and 
censitaire  is  null  and  void,  if  the- same  be  not 
found  in  the  first  title  of  concession.  Trigge  et 
al.  V.  Geoffrey,  6  L.  C  R.  6,  Q.  B,  1866. 

249.  Where  the  purchaser  of  an  iramove- 


purc  baser 
way  of  re 
deed  of  sale  that  he  would  retain  the  right  of 


abandoning  the  property  should  he  see  proper 
80  to  do  before  payment  of  the  purchase  money 
— Held,  that  tne  vendor  had  no  right  of  per- 
sonal action  against  the  purchaser  for  the  price 
of  sale.  The  Permanent  Building  Sodety  of 
Montreal  v.  Larose,  17  L.  C.  J.  87,  8.  C.  R. 
1873. 

250.  A  deed  of  sale  which  was  made  in  con- 
sideration of  a  life  n>nt  contained  a  resolutorv 
clause,  and  a  question  arose  as  to  the  value  of 
certain  hypothecs  which  were  granted  between 
the  sale  and  retrocession — Held,  reversing 
court  below,  that  the  retrocession  could  noi 
be  considered  as  a  resale,  so  as  to  admit  of 
intermediate  mortgages  obtaining  a  preference 
over  the  original  vendor,  provided  that  the  retro- 
cession were  made  without  fraud,  and  that  the 
property  retroceded  be  in  the  same  state  and  of 
the  same  value  as  when  originally  sold,  nor 
was  it  necessary  in  such  caf>e  that  the  re^ln- 
tory  clause  be  enforced  by  means  of  a  court  ot 
justice.  The  People's  Building  Society  v.  Ecans 
&  Sprowls,  13  L.  C.  R.  289,  Q.  B.  1862. 

IX.  Revocation  op. 

251 .  A  deed  stands  unrevoked  and  good  arii 
valid  in   every  respect  until  revoked   in  pre- 
sence of  all  the  parties  thereto.    Sykes  &  ^hav* 
et  al,  9  L.  C.  J.  141  &  15  L.  C.  K.  304,  Q.  B 
1864. 

X.  Sous  Seing  Prive. 


able  stipulated,  by  way  of  reservation,  in  the 


252.  A  document  sous  seing prini,  containing 
the  stipulations  of  a  sygnallagmatique  contract 
is  valid,  and  its  production  to  prove  the  reci- 
procal engagement  of  the  parties  thereto  i- 
sufficient,  although  it  be  neither  executed  eu 
double,  or  pretends  to  have  been  so  execute!. 
Lamps  on  v.  McConnell,  14  L.  C.  R.  44,  C.  C. 
1864 ;  k  art.  627,  p.  282,  supra. 

XI.  Validity  op. 

253.  The  defendant  sold  an  immoveable  pro- 
perty to  the  garnishee  and  aflerwarde   tran^r- 
ferred  the  claim  to  the  purchase  money  to  a 
third  party  by  deed  before  notary.    The  deftnl 
ant,  tne  vendor,  not  being  able  to  write,  th 
clerk  of  the  notary  acted  as  witness   ini?tea.j 
and  the  transferree  not  being  present  the  notani 
accepted  for  him.     On  these  grounds  thedeclar 
ation  of  the  garnishee  that  he  owed  nothing  t 
the  defendant  was  contested — Held,    that  th 
transfer  was  validly  made  and   accepted,   an 
the  declaration  of  the  tiers  saisi  was  maintaino^il 
Crebassa  v.  Orepeau  &  RobitaiUe,  1  R.  L.  66 
8.  C.  R.  1868 ;  1208  C.  C. 

Xn.  Witnesses  to,  see  Nullity  op. 

254.  The  Ordonnance  of  1731  is  no  part 
the  law  of  Canada.  If  there  be  but  two  witnes?<-: 
therefore,  to  a  notarial  deed  who  do  not  writ) 
that  does  not  vitiate  it  if  it  be  executed  in 
country  parish,  for  the  166th  article  of  tr 
Ordonnance  de  Blois  requires  written  signature 
by  witnesses  only  en  gros  bourg  et  vule^  ari 
they  are  not  required  even  there  d  peine  *. 
nulliti.  Ruel  v.  Dumas  et  al.,  ^  Rev.  <: 
Leg.  333,  K.  B.  1816. 
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DEFAULT— See  OBLIGATIONS. 


DEFICIT. 

1.  Ix  Monet  Paid  by  Ba^^k,  see   BANES 

LUBIUTY  OF. 


DEGUERPISSEMENT— See    ABAN- 
DONMENT. 


DELAISSEMENT— See    ACTIONS 
Hypothecary,  HYPOTHEC,   &c. 


DELAY— See  PEOCEDUEK 

I.  When  mat  be  Gbai^ted. 

255.  An  assignee  in  bis  Quality  as  such  may 
p^ai  delay  to  a  debtor  of  toe  insolvent  for  the 
{i&Tment  of  the  amount  of  a  judgment  by  means 
ct  execution.  S&nScal  v.  CoUeite  et  al.,  15 
L  C.  J.  21,  Q.  B.  1871 ;  Ins.  Act  1876,  sec.  38. 

256.  Delay  will  be  given  to  a  defendant  to 
plead,  if  it  aroear  that  he  is  under  a  criminal 
charge  which  might  be  influenced  by  pleading 
vithm  the  requir«i  delay.  Bum  v.  Ivntaine, 
15LC.J.  li4,S.C.  1871. 


DEL  CEEDEEE  COMMISSION— See 

AGENCY. 


DELIRIUM  TREMENS, 
1.  ErFECT  OF.  See  MARRIAGE  Nullitt  of. 


DfiLIV^RANCE    DE    LEGS— See 
DELIVERY. 


DELIVERY. 

I.  CoxsrsuoTiTE,  257. 

II.  What  Covbtitvtes,  258-270. 
m.  Whbs  Keobsbabt,  271-278. 
IV.  Wbxs  to  be  Made«  279. 

I.  CoSBTBrOTITB. 

257.  The  constractive  deHvery  contained  in 
tht  following  words  ''said  timl)er  to  be  de- 
liTcred  at  Ottawa,  where  the  same  shall  be 
iLaDnfactnred,  and  to  be  considered  as  delivered 
vben  the  same  is  sawn,  and  then  to  belong  to 
a&d  to  be  the  property  of  the  parties  of  the 
ftcond  part,"  is  not  valid  as  reeards  a  third 
pirtT,  without  notice  and  actual  delivery.  Wkiie 
ti  <i(.  k  The  Bank  of  Montreal,  12  L.  G.  J.  188, 
<}.  B.  1868. 

IL  What  CovsTrruTES. 

238.  The  defendants  were  the  transferees  of  a 
firm  to  whom  the  plaintiff  sold  a  quantity  of 
timber  and  staves,  to  be  thereafter  culled  and 
CMikted,  bat  in  the  meantime  the  timber  was 
nttived  into  the  booms  of  the  purchasers,  and  the 
Mivcs  pboed  upon  their  whm  so  that  thev  had 
pOHttoon.  The  purchasers  having  failed,  and 
tbe  ettaie  having  passed  into  the  hands  of  the 
4deadanta,afl  assignees,  the  plaintiff  caused  the 


timber  to  be  seized,  and  attempted  to  exercise  in 
relation  to  it  the  same  right  of  stoppage  in  tran- 
situ as  if  there  had  been  no  delivery,  and  the 
timber  had  continued  to  be  his  property — Held, 
that  the  possession  by  the  purcliaser  amounted 
to  delivery,  and  the  sale  was  complete,  though 
the  timber  had  never  been  culled  nor  counted. 
Levey  v.  Tumbull  et  al,  1  L.  C.  R.  21,  S.  C. 
1850. 

259.  And  in  a  similar  case  in  which  the  defen- 
dant undertook  to  sell  and  deliver  to  plaintiff 
14,000  feet  of  timber,  merchantable  and  averag- 
ing certain  sizes,  the  said  timber  to  be  piled  on 
the  defendant's  wharves  during  the  wmter  of 
1844-'45,  and  to  be  delivered  as  required  by  the 
plaintiff  during  the  ensuing  season  of  navigation, 
a  quantity  of  timber  piled  upon  the  wharves  of 
defendant  was  destroyed  by  nre  during  the  win- 
ter, before  it  had  been  measured  as  between  the 
plaintiff  and  defendant.  On  action  bv  the  buyer 
against  the  seller — Held,  that  there  nad  been  no 
delivery  of  any  timber  by  the  defendant  to  the 
plaintiff,  because  there  had  been  no  measurement 
of  the  timber,  by  which  the  timber  had  been 
ascertained  to  be  of  the  size  stipulated  in  the 
contract,  or  of  the  stipulated  quantity.  Levey  v. 
Lownds,  2  L.  C.  R.  257,  S.  C.  1851,  &  2  L.  Cf.  R. 
454,  Q.  B.  1852. 

260.  The  opposant  claimed  certain  moveables 
as  having  been  sold  to  him  by  acte  before 
notary,  and  the  question  of  delivery  arose — 
Held,  that  though  delivery  was  alleged  in  the 
deed  by  delivery  of  a  chair  and  table,  that  such 
delivery  did  not  vest  the  property  in  the  vendee, 
and  a  creditor,  though  posterior  to  the  sale,  could 
seize  and  sell  the  Uiing  so  claimed  by  the  op- 
posant. Bonali7ia  &  Seed,  3  L.  0.  R.  446,  Q.d, 
1853. 

261.  And  in  an  action  in  revendication  of 
goods  which  had  been  stored  with  the  defendant 
as  warehouseman,  and  of  which  some  were  found 
to  be  missins — Held,  confirming  the  judgment 
of  the  court  oelow,  on  the  plea  of  defendant,  that 
there  was  no  right  of  action  in  the  plaintiffs,  who 
claimed  as  purchasers,  that  a  written  order  by 
the  seller  of  the  goods,  directing  those  in  whose 
care  they  were,  to  deliver  the  same  to  the  buyer, 
amounts  in  law  to  a  good  and  valid  delivery  of 
such  goods,  so  as  to  constitute  title.  Fraser  d  aL 
V.  Eoche,  7  L.  C.  R.  742,  S.  C,  &  8  L.  C.  R. 
288,  Q.  B.  1858. 

262.  The  plaintiffs  sued  for  the  value  of  two 
chains  which,  together  with  a  third,  the  defendant, 
as  master  of  the  steamship  Anglo-Saxon,  re- 
ceived for  the  plaintiffs  in  Liverpool,  and  under- 
took to  deliver  to  them  or  their  assigns  in  like 
good  order  and  condition  at  Quebec,  hut  two  of 
which  chains,  while  in  the  custody  of  defendant, 
at  Quebec,  fell  overboard  and  were  lost — Held, 
confirming  the  judgment  of  the  court  below,  that 
the  chains  having  been  attached  together  for  the 
purpose  of  delivery,  they  composed  one  whole, 
and  delivery  of  one  could  not  be  held  made 
unless  the  whole  were  delivered.  McMaster  & 
Walker  et  al,  8  L.  C.  R.  171,  Q.  B.  1868. 

263.  And  where  an  insolvent  had  transferred 
his  estate  to  two  of  his  creditors,  and  to  a  seizure 
by  others  of  the  creditors  the  transferees  filed 
opposition  based  on  such  sale  to  them,  which  was 
met  by  the  plaintiff  by  the  plea  of  want  of  de- 
livery— Hela,  reversing  the  oecision  of  the  court 
below,  (see  2  L.  G.  J.  195)  that,  notwithstanding 
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i\e  transferees  were  at  the  time  of  the  sale  the 
direct  lessees  of  the  prennses  in  which  the  stock 
in  question  was  situated,  that  there  was  sufficient 
evidence  of  delivery  to  support  the  sale.  Cum- 
ming  ei  al.  v.  Mann  k  Smith,  et  al.,  5  L.  C.  J.  1, 
&  10  L.  C.  R.  122,  Q.  B.  1861 ;  1492  &  1493 
C.  C.  &  Ins.  Act  1875,  sees.  130  et  seq. 

264.  The  appellant  purchased  a  quantity  of 
merchandise  from  the  defendant  which  was 
weighed,  measured  and  paid  for,  but  which  w^as 
to  be  left  in  the  store  of  the  defendant  until  the 
appellant  should  send  for  it,  and  it  was  seized 
under  a  judgment  against  the  defendant  by  the 
respondents — Held,  confirming  the  decision  of  the 
court  below,  that  the  seizure  was  cood,  inasmuch 
as  there  had  been  no  delivery  of  Uie  goods  to  the 
appellant,  so  as  to  pa.ss  the  property.*  Nesbitt 
&  The  Bank  of  Montrealy  9  L.  C.  K.  193,  Q.  B. 
1859;  1472  C.'C. 

265.  The  plaintiffs  seized  a  quantity  of  tinjl)er 
in  the  hands  of  a  third  party  as  belonging  to  tlie 
defendant,  and  a  fourth,  who  was  surety  of  de- 
fendant for  the  construction  of  a  church  for 
which  the  timber  was  intende<l,  intervenetl,  and 
claimed  it  as  having  been  tranj'ferre<]  by  defendant 
to  him,  but  the  only  proof  of  delivery  was  that 
he  and  defendant  had  stood  on  the  top  of  a  hill 
overlooking  the  place  where  the  timber  was 
piled,  and  tne  defendant  said  to  the  surety,  point- 
mg  to  the  timber  "  I  give  it  to  you." — beld,  to 
be  no  delivery,  and  the  judgment  maintaining  the 
attachment  was  confirmed.  Charirand  et  al.  v. 
Joly,  &  WTiittock  &  Desjardins  et  al,  1  L.  G.  L.  J. 
27,  S.  C.  R.  1865. 

266.  And  in  another  case  where  a  person  sold 
to  another  a  quantity  of  growing  pine  timber,  to 
be  cut  in  the  following  season,  the  terms  being 
laid  down  in  a  written  agreement  between  them, 
and  the  vendor  subsequently  sold  the  same  right 
to  another,  who  knew  of  the  previous  sale,  but 
who  urged  on  the  vendor  that  it  was  invalid,  and 
that  he,  the  vendor,  had  Ajperfeci  right  to  sell 
again — Held,  on  action  be:ng  brought  by  the 
transferrees  of  the  first  purchaser,  that,  in  a  sale  of 
growing  timber,  the  only  tradition  which  the 
vendor  can  make  at  the  time  is  to  point  out  to 
the  purchaser  the  trees  to  be  cut.  Russel  v. 
Guertin  et  al,  10  L.  C.  J.  133,  &  2  L.  C.  L.  J. 
42,  S.  C.  1866;  1472  C.  C. 

267.  The  acceptance  by  a  third  party  or  middle 
man  of  a  delivery  order  granted  by  a  vendor  in 
favor  of  a  vendee,  for  goods  to  be  manufactured 
by  the  third  party  or  middleman,  and  the  setting 
apart  of  these  ^oods  as  subject  to  the  vendee's 
order  by  the  tliird  party  or  middleman  as  they 
are  manufactured,  is  a  complete  delivery,  even 
though  they  should  be  still  entered  in  the  vendor's 
name  in  the  books  of  the  third  party  or  middle- 
man. Broster  &  Hall  ei  al,  lO  L.  C.  J.  205, 
Q,  B.  1866. 

268.  But  in  another  case — Held,  that,  where 
goods  are  sold  in  England  to  a  merchant  of 
Montreal,  a  delivery  to  the  agent  of  the  vendee 
in  England  is  not  such  a  delivery  as  is  contem- 
plated by  the  12th  section  of  the  Insolvent  Act 
1864,  ana  such  goods  may  legally  be  revendicated 
by  the  unpaid  vendors  in  the  hands  of  the  Grand 


*  Obsolete.  By  the  article  of  the  Code  cited  it  is  pro- 
vided that  a  sale  is  perfected  by  the  consent  alone  of  the 
parties  "  though  the  thing  sold  be  not  then  delivered/' 
AC— £d. 


Trunk  Railway  Company  here,  although  more 
than  fifteen  days  have  elapsed  since  such  delirerj 
to  the  shipping  agent.*    The  Bank  of  Toronto  r. 
Huyston  ei  al,  12  L.  C.  J.  216,  S.  C.  186.^;  I 
1998  C.  C,  Ins.  Act  1876,  sec.  82. 

269.  But  where  the  goods  had  not  only  l>eeii 
delivered  to  the  agent  in  England,  but  ha3  been 
received  here  and  entered  in  the  Custom  Hon"*! 
by  the  purchaser's  custom  house  hrokei—Etld, 
reversing  the  decision  of  the  court  below,  (li' 
L.  C.  J.  197,)  that  this  was  such  a  delivery  as  tu 
defeat  the  vendor's  remedy  under  the  17'6th  h 
177th  arts,  of  the  Custom  of  Paris,  if  not  exercise*! 
within  fifteen  days  from  such  delivery.  Brom 
et  al  &  Hatckesworth  et  al,  14  L.  C.  J.  114,  Q.  B. 
1870;  1999  C.C. 

270.  Anteriorpossessionof  the  property  which 
•  is  the  subject  of  a  manual  gift,  even  by  another 

title,  is  equivalent  to  delivery.  Richer  et  d.  k 
Voyer  ei  al,  6  R.  L.  591,  P.  C.  1874  j  2268  C.C. 

III.  When  Necessary. 

271.  But  a  donation  of  moveables  without 
tradition  is  null.  Gcmvin  v.  Coroii,  2  Rev.  dt; 
Leg.  276,  K.  B.  1821 ;  776  &  795  C.  C. 

272.  Except  such  as  is  made  bjr  contract  or 
marriage,  when  no  delivery  is  required.  WkiU 
V.  Aitkins  &  Smith  et  al,  5  L.  C.  B.  420,  S.  C. 
1855. 

273.  In  a  petitory  action,  where  it  was  prove-! 
that  the  plain tift",  the  purchaser,  never  had  pos- 
session, and  had  never  been  seized  of  the  pro- 
perty— Held,  that  the  action  could  not  be  maiD- 
tained.  Brochu  v.  Fiizback  ei  al,  2  L.  C.  R.  7, 
S.  C.  1861. 

274.  On  an  opposition  <ifin  d*annuller,^]&i 
by  the  respondent  to  an  execution  of  certain 
lots  of  land  said  to  belone  to  the  defendant— 
Held,  confirming  the  judgment  of  the  court 
below,  that,  in  cases  of  sales  of  waste  land,  tra- 
dition is  necessary  to  convey  the  right  of  pro- 
perty, and  that  wnen  the  purchaser  does  not 
take  possession,  the  land  may  be  seized  and 
sold  as  belonging  to  the  vendfor,  to  the  entire 
exclusion  of  the  original  purchaser.  Mallory  & 
Hart,  2  L.  C.  R.  346,  Q.  B.  1852. 

275.  But,  according  to  the  old  laws  of  France, 
actual  tradition  is  not  absolutely  necessary  to 
convey  to  a  purchaser  the  right  of  property  in 
an  immoveable,  and  the  feigned  or  symbolical 
tradition,  such  as  the  delivery  of  letters  patent, 
titles,  plans,  &c.,  may  be  sufficient.  Siitart  et 
tix.  &  Bouman,  3  L.  C.  B.  309,  Q.  B.  1853; 
1494  C.C. 

276.  In  an  action  by  a  legatee  for  d^lw&ance 
de  legs — Held,  reversmg  decision  of  court  be- 
low, that,  since  the  passmg  of  the  4l8t  Geo.  IIIm 
cap.  4,  the  diliv&rance  de  legs,  required  by  the 
French  law  under  the  Custom  of  Paris,  ha^ 
ceased  to  be  necessary .f  BUmchei  et  id.  k 
Blanchei,  11  L.  C.  R.  204,  Q.  B.  1861. 


*  Bv  the  82iid  sec.  ol|the  Insolvent  Act  1876»  It  is  now  pro- 
video  that  in  the  Province  of  Quebec  the  piiviiege  of  tbe 
unpaid  vendor  shall  oeaae  firom  the  delivery  of  the  goods 
sold.— £d. 

t  By  the  Art.  891  C.  C.  it  is  now  provided  that  legatee*, 
by  whatever  title,  are,  bv  the  death  of  the  testator,  or  bf 
the  event  which  gives  efltet  to  the  legacy,  seiied  of  tbe 
right  to  the  thing  bequeathed  in  the  condition  in  which 
it  then  is  •  •  *  and  to  prosecute  aU  claims  resulting  from 
the  legacy,  without  being  obliged  to  obtain  legal  delwtrTh 
—Ed. 
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277.  The  plaintiflB  sold  to  the  defendant  a 
quantitT  of  nour  for  a  price  agreed  upon,  agree- 
ing at  the  Bame  time  to  keep  the  flour  in  their 
Mores  for  a  few  days,  and  the  defendant  paid 
$25  down  as  earnest  money,  but  afterwards 
neglected  to  take  away  the  flour,  or  to  account 
tLerefor,  and  plaintiffs  caused  the  flour  to  be 
K>id  for  account  of  defendant,  realizing  a  loss 
thereon  of  over  $100,  for  which  he  Drought 
action.  The  defendant  pleaded,  among  other 
tilings,  that  the  sale  was  not  perfect,  as  it  was 
nsa<Je  by  sample,  and  there  was  no  delivery — 
Hdd,  to  be  a  well-established  principle  of  law, 
that  actual  delivery  is  necessary  to  give  full 
c3«t  to  a  sale  of  flour.  Bayer  ei  al.Y.  Pneur 
ttal,  7  L.  C.  J.  52,  8.  C.  1862;  1472  &  1474 
C.C. 

278.  Before  the  promulgation  of  the  Code  the 
BiWtr  was  bound  to  transfer  the  thing  seized. 
Armstrong  v.  Dufreanay  ei  aL,  3  R.  L.  366, 
S.C.  1870;  1472  C.C. 

IV.  When  to  be  icade. 

279.  The  tender  of  the  thine  sold  must  be 
Diade  at  such  an  hour  of  the  day  as  will  give 
the  buyer  time  to  weigh  and  examme  it  if  neces- 
earr.  Franchtre  v.  Gordon  ei  al.,  14  L.  C.  J. 
152;  Q.  B.  1870. 


DEMUKKAGE. 

L  LiEX  FOR,  280. 
IT.  Rate  of,  281. 
III.  Right  to,  282-286. 

I.  LiEK  fob. 

280.  Where  a  bill  of  lading  contained  this 
coDdition, — ^'demurrage  charged  on  all  cars 
not  unloaded  within  twenty* four  hours  ader  the 
airival '' — Htldi  that  under  this  condition  a  lien 
npon  the  goods  carried  was  created,  as  well  for 
demarraffe  as  for  freight.  Murray  v.  The  Grand 
Trunk  SaHway  Company,  6  R.  L.  746,  C.  C. 
h74;  2463  C.C. 

n.  Rats  of. 

281.  Action  for  demurrage  was  brought 
against  the  assi^ee  of  a  trading  vessel,  laden 
vith  grun — He&,  that,  accordmg  to  the  pro- 
visions of  C.  S.  L.  C.  cap.  160,  he  was  not 
bound  to  discharge  such  cargo  at  a  greater 
fate  than  2000  minots  per  diem.  Marchand  v. 
Renottd,  6  L.  C.  J.  119,  S.  C.  1862 ;  2468  & 
2460  C.  C. 

m.  Right  to. 

282.  And  held,  also,  in  the  same  case,  that,  in 
the  absence  of  an  express  agreement,  no  demur- 
rage could  be  recovered  beyond  the  actual  loss 
a&a  damage  proved  to  have  been  suffered.    lb. 

283.  And  in  another  case,  action  was  brought 
\'j  the  owners  of  a  vessel  e^ainst  the  owners  and 
consignees  of  a  quantity  oi  grain,  for  loss  occa- 
pioned  by  delay  in  receiving  the  cargo.  The 
?rain  was  brought  by  the  plam tiffs'  vessel  from 
Chicago  to  ^ngston,  wnere  the  defendants 
eu)ployed  a  forwarding  house  to  receive  it  and 


carry  it  to  Montreal.  Defendant's  pretension 
was  that  these  second  carriers  were  ready  to 
receive  it,  and  that  the  delay  was  occasioned 
by  the  captain  of  the  plaintiffs'  vessel,  which, 
however,  was  not  proved— .ffeW,  that  the  de- 
fendants were  liable,  notwithstanding  the  delay 
was  occasioned  by  the  carriers  employed  by 
defendants  to  receive  and  convey  it  torward  on 
their  account.  Henderson  &  Cavtrhill  ei  al, 
13  L.  C.  R.  77,  S.  C.  1862. 

284.  And  in  an  action  against  a  carrier  for 
failure  to  deliver  the  full  quantity  of  a  cargo  of 
oats  entrusted  to  him  for  conveyance  in  barges, 
the  defendant  brought  a  counter-claim  for  de- 
murrage— Held,  confirming  the  judgment  of  the 
Superior  Court  in  review,  that  demurrage  was 
due  without  a  stipulation  to  that  effect,  when 
actual  damage  is  proved  to  have  been  suffered 
by  the  owners  of  the  vessel  in  consequence  of 
the  delay.  Seymour  v.  Sincennes,  1  R.  L.  716, 
Q.  B.  1869;  2467  A  2460  C.  C. 

286.  The  prevalence  of  a  disease  among 
horses,  such  as  that  of  October,  1872,  which 
rendered  a  large  number  for  a  time  unservice- 
able, is  no  defence  to  a  claim  by  a  vessel  against 
the  consignee  for  demurrage.  Laeroiz  v.  Jaclc- 
son,  17  L.  C.  J.  329,  8.  C.  1873  j  2457  ei  sea. 
C.C. 
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DEPOSIT— 5e6  BAILMENTS. 

I.  Depot  RI:el,  286. 

II.  Fob  Confirmation  or  Title,  287. 

III.  Judicial,  288. 

IV.  Liability  of  Pbothonotary  for,  289, 
290. 

V.  Of  Purchase  Money,  291,  292. 
VL  Voluntary,  293. 

I.  Depot  R^el. 

286  The  plaintiff  sought  the  recovery  of 
monevs  belonging  to  the  Fabrique,  which  had 
been  aepositecfin  his  hands  in  accordance  with 
a  resolution  of  the  Fabrique  re^larly  passed, 
but  which  had  subsequently  l)een  ootained 
from  him  by  the  folse  representations  of  the 
defendant  who  had  been  elected  marguillier  en 
charge,  and  the  defendant  pleaded  that  there 
had  been  no  de]foi  rSel  of  the  moneys  in  the 
hands  of  the  plam  tiff,  and  that,  moreover,  he, 
the  defendant,  was  the  only  person,  by  virtue  of 
his  office,  who  had  a  right  to  receive  and  hold 
the  moneys  of  the  Fabrique,  subject  to  their 
orders — Held,  confirming  the  decision  of  the 
court  below,  in  review,  which  reversed  that  of 
the  Circuit  Court,  that  the  marguillier  en  charge 
was  responsible  for  all  the  moneys  of  the  Fa- 
brique, and  that  being  so  he  had  a  right  to 
receive  them,  and  that  in  the  case  in  question 
there  had  been  no  valid  deposit  {depol  r4el)of 
the  said  moneys  in  the  hands  of  the  plaintiff. 
Girard  &  Choquet,  1  R.  L.  629,  Q.  B.  1869. 

II.  For  Confirmation  of  Title. 

287.  With  a  demand  for  confirmation  of  title, 
the  purchaser  deposited  the  amount  of  the  pur- 
chase money  in  court,  and  filed  motion  for  acie 
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of  such  deposit,  describing  it  as  £100  with  inter- 
est, but  deposited  only  the  £100,  and  motion 
was  made  to  have  the  aeposit  declared  irregular 
on  the  ground  that  the  interest  was  not  actually 
deposited — Hdd,  that  as  the  interest  was  no 

Sart  of  the  purchase  money,  that  the  actual 
eposit  of  the  amount  of  the  interest  was  unne* 
cessary.  Hart  exp.,  3  L.  C.  J.  40,  S.  C.  1862  j 
963  C.  C.  P.  &  Q.  36  Vic.  cap.  6,  sec,  20. 

in.  Judicial. 

288.  Money  deposited  at  interest  in  a  bank, 
by  consent  and  under  the  sanction  of  the  court 
in  the  name  of  the  prothonotary,  and  subject  to 
the  future  orders  of  the  court,  cannot  be  legally 
drawn  and  used  by  the  prothonotaiy  without 
such  order.  Butters  v.  The  Bank  of  Montreal 
&  Steele  et  al.,  14  L.  C.  J.  266,  S.  C.  1869; 
643  C.  C.  P. 

IV.  Liability  op  Prothonotaby. 

289.  In  a  case  in  which  the  defendant  had 
with  his  plea  tendered  a  certain  amount,  and 
deposited  the  monejr  in  court,  which  was  not 
accepted,  and  the  action  proceeded,  and  plaintiff 
recovered  a  greater  amount  than  that  tendered, 
but  the  clerk  of  the  court  having  in  the  mean- 
time been  replaced,  the  money  was  not  forth- 
coming at  the  time  of  the  execution  of  the  judg- 
ment—j5e^,  that  an  action  for  money  had  and 
received  would  not  lie  against  the  clerk  of  the 
court  for  money  so  deposited.  Merizzi  &  CowaUy 
6  L.  C.  J.  62,  Q,  B.  1861. 

290.  And  held,  that  the  proper  mode  of  pro- 
ceeding in  such  case  was  by  a  rule  upon  the 
clerk,  ordering  him  to  pay  over  the  money.  lb. 

V.  Of  Purchase  Monet. 

291.  Where  application  was  made  by  one  of 
the  plaintiffs  in  an  action  of  licitation,  who  had 
beconrie  adjudicataire  of  the  property  sold,  to  be 
permitted  to  retain  in  her  hands  the  portion  of 
the  purchase  money  which  from  the  facts  dis- 
cIoskI  by  the  record  must  evidently  be  awarded 
to  her  eventually,  on  giving  good  and  sufficient 
security — Held,  that  Uie  conditions  of  the  sale 
were  peremptory,  and  the  money  must  be  de- 
posited in  the  hands  of  the  prothonotary. 
Sianafield  ei  vir,  v.  Stansfield,  9  L.  G.  J.  103, 
S.  g.  1864. 

292.  And  in  an  action  by  a  vendor — Held, 
that  the  deposit  of  the  purchase  money  due  to 
an  absent  vendor  in  1872  and  1873  with  the 
notary  who  passed  the  deed,  is  of  no  avail. 
Filian  v.  LaUmde,  19  L.  C.  J.  14,  S.  C.  R.  1874 ; 
1162  C.  C.  &  640  C.  C.  P.  4k  Q.  36  Vic.  cap.  6, 
sec.  8.* 


*  By  the  claoae  of  thp  statute  here  cited  it  ig  provided 
that  whenever  any  person  desires  to  pay  any  sum  of 
money,  and  Is  prevented  fh>m  doing  so  by  reason  of  the 
reftual  of  his  creditor  or  qf  the  absence  qf  his  creditor/rom 
the  place  where  the  deM  u  payable,  such  person  may  dc- 

Sosit  such  sum  with  the  treasurer,  together  with  a  proper 
csiimation  of  the  nature  of  the  debt,  of  the  title  under 
which  it  is  due,  ani  of  the  person  or  persons  to  whom  be 
desires  the  money  should  be  paid,  and  the  elTectof  such 
deposit  shall  be  to  liberate  for  the  future  whoever  shall 
have  made  a  tender,  f^om  the  payment  of  interest  on  such 
sums  of  money,  provided  his  creditor  has,  without  having 
any  right  so  to  do,  refused  to  accept  such  tender,  and  the  I 
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VI.  Voluntary. 


293.  The  plaintiff,  a  traveller,  asked  pernus* 
sion  to  leave  his  valise  with  the  defendant, 
hotel  keeper,  and  on  being  allowed  to  do 
went  away  and  did  not  return  to  lodse  in  tb 
house.  On  his  return  the  next  day  the  vali 
had  disappeared.  There  being  no  proof  of  ba< 
faith  on  the  part  of  the  landlord  or  nis  ser^anr 
— Held,  that  the  plaintiff  had  no  action  again; 
the  landlord  for  the  loss,  as  the  delivery  to  hini| 
was  a  depot  volontaire.  Holmes  v.  Moore,  \ 
L.  C.  R.  143,  S.  C.  1867  ;  1814  C.  C.  &  Q.  3 
Vic.  cap.  23. 


DEPOSITIONS. 

I.  Certification  of,  294. 

II.  Closino  of,  295. 
in.  Of  Witnesses  in  Former  Cases,  2%^ 

298. 

IV.  Omissions  in,  299-^01. 

V.  Taken  Before  Commissioner,  302. 

VI.  Taken  Prior  to  Appearance,  303, 301. 

VII.  When  Lost,  306. 

I.  Certification  of. 

294.  The  deposition  of  a  witness  not  certified 
bv  the  prothonotary  cannot  be  read,  la 
Banque  du  PeupU  k  Cfugy,  9  L.  C.  B.  4^. 
Q.  B.  1867. 

II.  Closing  of. 

295.  A  deposition  closed  after  the  rising  ot 
the  court,  and  in  the  absence  of  the  plaintiffs 
attorney,  will  be  rejected  as  irr^ularly  cloeed. 
McDaugcUl  v.  McDougall,  6  L.  C.  R.  478, 8.  C. 
1866. 

in.  Of  Witness  in  Former  Suit. 

296.  The  deposition  of  an  absent  witness  who 
is  beyond  the  jurisdiction  of  the  court,  taken  in 
a  former  suit,  where  the  matters  in  issue  are  the 
same,  may  be  filed  as  the  evidence  of  such 
witness.  Boe  v.  Jones,  3  L.  C.  B.  68,  S.  C. 
1852. 

297.  And  the  deposition  of  a  witness  made  in 
a  former  case  may  oe  used  or  read  by  him  upon 
a  subsequent  examination,  though  in  a  difierent 
proceedme,  to  refresh  his  memory.  The  CV(y 
Bank  v.  Coles  &  The  Oily  Bank  &  Boswdl,  2 
L.  C.  R.  16,  S.  C.  1861. 

298.  Depositions  taken  in  one  case  may  be 
used  as  evidence  in  another.  (^Connor  v. 
Brown  et  aL,  12  L.  C.  J.  28,  S.  C.  1866. 

IV.  Omissions  in. 

299.  If  the  deposition  of  a  witness  does  not 
state  that  he  is  or  is  not  of  kin  to  either  of  the 
parties,  it  may  be  set  aside.  Stack  v.  King,^ 
Rev.  de  L6g.  367,  K.  B.  1821. 

300.  The  omission  of  the  words  "gpersisit"' 


money  deposited  tor  a  creditor  who  Is  absoDt  from  the 
place  where  the  debt  Is  payable  shall  also  cease  to  betr 
interest  against  the  debtor,  if  the  amount  deposited  u 
suiflcient.— £i>. 
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at  the  end  of  a  deposition  of  a  witness  it  was 
hdd,  oa  motion,  was  not  fatal.  Garden  et  <d.  v. 
Bniajiet  al.,3  L.C.J.  232,8.  C.  1869;  293 

301.  The  omission  of  the  age  of  the  witness 
?«  not  a  caase  of  nullity  in  his  deposition. 
Bariah  y.  Massicottcy  3  R.  L.  626,  S.  C.  R. 
1373;  267  C.  C.  P. 

V.  Taken  Before  Commissioner. 

30^  A  deposition  sworn  to  by  consent  before 
a  coramiesioner  of  the  Superior  Court  is  null 
aad  void.*  Pinsanneauli  &  Valade  ei  al.,  13 
L  C,  J.  169,  Q.  B.  1868. 

VI.  Takex  Prior  to  Appearance. 

303.  Depositions  taken  in  a  case  before  the 
ap{:'earance  of  the  defendant,  and  before  return, 
on  the  ground  that  the  witness  is  going  to  leave 
the  Province,  are  illegal,  and  heULy  that  in  the 
tase  snbmitted,  the  court  before  adjudicating 
Uf«>D  the  merits  should  have  determined  as  to 
lie  validity  of  such  evidence,  so  as  to  afford  the 
party  an  opportunity  of  substituting  legal  evi- 
dence, ana  where  this  has  not  been  done  the 

§rty  should  be  allowed  to  re-open  his  enqukte. 
done  &  Tate,  2  L.  C.  R.  99,  Q.  B.  1867. 

304.  And  held^  also,  that  as  the  adverse  party 
dsd  not  move  in  Umine  to  reject  such  evioence 
each  party  would  pay  his  own  costs.    lb. 

Vn.  When  Lost. 

305.  When  a  deposition  is  missing  from  the 
mx»rd,  and  the  judge  is  satisfied  on  the  evidence 
of  the  prothonotary  or  otherwise  that  it  cannot 
Ufoand,  an  order  may  be  issued  for  the  exam in- 
atioQ  of  the  witness  de  novo.  Macfarlane  ei 
al  &  Court,  14  L.  C.  J.  236,  S.  C.  1870. 


DEENIER  fiQUIPEUE. 

I.  Attachmekt  by,  306. 

11.  PRITILEGE  OF,  .S07. 

ni.  Who  is,  308. 

I.  ATTACmfEITT  BY. 

306.  In  an  action  for  work  and  labor  done  as 
a  rigger  9,nd  dernier  iquipeur  on  board  the  ship 
Miranda  while  the  defendant  was  master  there- 
of in  the  harbor  of  Quebec— ^«W,  reversing 
I>^tQulik  BoberUon,  (8  L,  C.  J.  334,)  that, 
whether  tiie  person  doing  the  last  repairs  to  a 
•a:p  be  the  dormer  iqutpewr  or  not,  he  cannot 
«*tain  process  of  attachment  before  judement 
;^thont  affidavit.  PhmU  v.  Clark,  17  L.  C.  B. 
*5,C.C.  1866;  834C.C.  P. 

n.  Privilege  or. 

307.  The  dernier  iguipeur  is  entitled  to  a 
^^ni  of  attachment  before  judgment  for  the 
•HKJUnt  of  his  claim  on  the  vessS  subject  to  it, 
^tn  when  several  months  have  elapsed  since 
^^  debt  was  incurred,  and  the  proprietor  has 

•  ObMbte,  Me  Q.  38  Vic.  cap.  18.— £d. 


been  in  possession'of  the  vessel  since  that  time. 
Girard  ei  al.  v.  Si.  Louis,  6  R.  L.  46,  C.  C. 
1874;  2383,  sec.  6,  C.  C. 

ni.  Who  is. 

308.  He  who  repairs  a  boat  or  vessel  of  naviga- 
tion has,  on  puch  vessel,  the  right  of  a  dernier 
6quipcur.    lb. 

DESERTION. 

I.  Of  Husband  or  Wife,  see  MARRIAGE 
Adultery. 

II.  Op  Seamen,  «w  MERCHANT  SHIPPING. 

III.  Of  Service,  «ee master  k  SERVANT. 


DfiSISTEMENT— See  PROCEDURE. 


DETAILS. 
I.  Of  Action,  see  ACTION. 


DEVIATION. 

I.  From  Voyage,  see  INSURANCE,  MARI- 
TIME LAW,  MERCHANT  SHIPPING,  &C. 

DIPLOMATIC  AGENT. 
I.  Who  is. 

309.  The  consul  general  of  France  is  not  com- 
petent to  ask  for  the  extradition  of  a  fugitive 
criminal,  such  consul  general  not  being  an  accre- 
dited diplomatic  agent  under  the  Impenal  Statute 
6  A  7  Vic.  cap.  76.  Lamirandeexp.,  10  L.  C.  J. 
280,  Q.  B.  1866  &  Imp.  Stat.  33  &  34  Vic.  cap. 
62,  sec.  7. 

DISAVOWAL— See  PROCEDURE. 

I.  Exception  of,  310. 

II.  Of  Acts  of  Partner,  311. 
in.  Of  Attorney,  312,  313. 

I.  Exception  of. 

310.  A  party  who  excepts  b^  way  of  disavows] 
must  state  that  the  disavowal  is  made  by  him  per- 
sonally with  the  aid  of  his  attorney  or  by  his 

fonde  de  procuration.    Hart  v.  Hart,  1  L.  C.  R. 
307,  S.  C.  1861 ;  194  C.  C.  P. 

II.  Of  Acts  of  Partner. 

311.  A  partner  can  only  avoid  being  bound  by 
the  acts  of  his  co-partners  by  means  of  a  disavowal. 
Pecketi  v.  Plinguei  et  al.  &  Plinmiet  ei  al,  4 
R.  L.  644,  S.  C.  1872 ;  1861  C.  C. 

in.  Of  Attorney. 

312.  Where  a  disavowal  of  attorney  is  produced 
in  appeal  in  a  cause  still  pending  before  that  court 
the  court  may  order  an  enquSte  on  the  contestation 
raised,  notwithstanding  that  it  is  the  tribunal 
seized  of  the  case  which  must  hear  the  enquete. 
Les  Ouri  ei  Marguilliers  deVCEuvre  eiFamiquc 
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DISSENTIENTS. 
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de  la  Paroisse  de  St  Anne  de  Varennes  &  The 
Eoman  Catholic  Bishop  of  Montreal,  4  R.  L. 
127,  Q.  B.  1861 ;  193C.C.P. 

313.  The  defendant  has  no  right  to  disavow  or 
deny  the  right  of  the  attorney  ad  litem  of  the 
plaintiff  to  bring  the  action.**  Levy  et  vir.  & 
FUmondon  et  al.,  17  L.  C.  J.  75,  S.  C*.  1873. 


DISCHARGE—  See    INSOLVENCY, 
OBLIGATIONS. 


DISCONTINUANCE— See  PROCED- 
URE. 


DISCUSSION—  See     SURETYSHIP. 

I.  Plea  of,  see  PLEADING. 


DISHONESTY. 
I.  Insurance  Against,  see  INSURANCE. 


DISOBEDIENCE. 

I.  Op  Servant,  a   Ground    op    Dismissal, 
see  MASTER  &  SERVANT. 


DISSENTIENTS. 

I.  Rights  of. 

314.  Under  the  C.  S.  L.  C.  cap.  15  dissenters 
have  a  rieht  to  limit  and  determine  the  applica- 
tion of  tneir  school  assessments  and  rates  to 
schools  of  their  own  religion,  and  that  ri^ht  does 
not  depend  on  difference  of  locality  but  is  a  per- 
sonal right  belonging  to  dissenters  m  omni  loco,  it 
being  the  intention  of  the  legislature  in  passing 
such  School  Act  to  protect  and  guarantee  every 
religious  belief  against  teaching  repugnant  to  it, 
ana  it  would  be  contrary  to  that  intention  so  to 
construe  and  apply  the  Act  as  to  destroy  that 
protection  and  guarantee.  The  School  Commis- 
sioners oj  St.  Bernard  de  Lacolle  v.  Bowman, 
16  L.  C.  R.  204,  S.  C.  1866. 
«  315.  But  there  cannot  be  in  the  same  munici- 
pal tv  but  one  dissenting  school  under  the  control 
of  tne  school  commissioners,  and  the  statute 
cannot  be  so  interpreted  as  to  give  to  every 
relidous  denomination  a  school  of  their  own  in 
such  municipality.  Cushing  v.  The  School 
Commissioners  of  the  Municipality  of  Acton- 
vale,  18  L.  C.  J.  21,  S.  C.  1873  ;  C.  S.  L.  C.  cap. 
15,  sec.  55  &  Q.  32  Vic.  cap.  16,  sec.  15. 

316.  A  dissenting  minister  has  the  right  to 
keep  registers  for  baptisms,  marriages  ana  buri- 
als, notwithstanding  that,  in  the  place  where  he 
officiates,  another  church  in  communion  with 
his  own  has  been  previously  established  under 
the  authority  of  the  government.  Clugston  exp., 
S.  R.  448,  K.  B.  1831 ;  42  C.  C.  P. 


DISTILLERY. 
I.  Seizure  of,  see  EXCISE, 


*£zoept  in  the  oue  of  a  fordgn  plaintiff  when,  aecord- 
ing  to  the  7th  section  of  art.  120  of  the  Code  of  Procedare, 
the  defendant  is  not  bound  to  proceed  antil  a  power  of 
attorney  from  the  plaintiff  is  prodaoed  and  filed.— £d. 


DISTRIBUTION. 

I.  Collocation  of,  317-327. 

II.  Contestation  of,  328-338. 

III.  Costs  of  Contestation,  339-345. 

IV.  Homologation  of  Report,  346, 347. 

V.  Of  Property  of  Judicial  SuRETr;34^ 

VI.  Of  Property  of  Tutor,  349. 

VII.  Opposition  to,  360. 

VIII.  Payment  by  Sheriff,  351. 

IX.  Report  of,  352-358. 

X.  Rights  of  Parties,  369,  360. 

XI.  Supplementary,  361. 

I.  Collocation  of. 

317.  On  tlie  conteetation  of  a  report  of  colli»ca- 
tion  of  the  proceeds  of  the  sale  of  an  immoveab>, 
against  which  judgment  had  been  obtained  ka 
hypothecary  creditor,  an  evaluation  was  OTderel 
by  the  court,  in  order  to  distribute  the  proceed^  ui 
the  soil  between  the  creditors  of  the  vendor  m\ 
the  proceeds  of  the  improvements  between  ili* 
creditors  of  the  purchaser  who  made  the  im- 
provements. Beaard  v.  Dugal,  &  Bedard  k 
Brunei,  1  L.  C.  R.  173,  S.  C.  1851. 

318.  On  the  contestation  of  an  opposition  file*! 
to  the  distribution  of  monev  arising  from  the  salt; 
of  the  real  estate  of  the  defendant,  said  conteau- 
tion  being  raised  by  another  person — Held,  that 
the  surplus  of  the  money  ^nted  to  tlie  party 
collocated  by  the  reformation  of  the  rejxon  of 
collocation  will  be  paid  to  the  party  contesting,  ia 
preference  to  all  other  oppoeants  who  have  my. 
contested.  Mog^  v.  Lapri  &  Massue  &  Monson, 
1  L.  C.  J.  256, 8.  C.  1857. 

319.  And  where  the  plaintiff,  after  the  levying 
of  moneys  by  the  sheriff,  was  collocated  for  the 
amount  of  the  judgment  rendered  in  his  favor, 
and  other  persons  were  also  collocated  for  th«: 
claims,  ana  there  was  a  balance  remaining— 
Held,  on  motion  of  the  plaintiff  to  be  allowed  to 
file  another  opposition  ior  the  haiUeur  de  fonii 
claim  on  the  land  sold,  and  to  be  collocated  ki 
the  amount  of  such  claim  afler  the  delay  allowed 
by  law  had  expired,  that  where  tlie  omission  U 
file  such  claim  was  due  to  the  neglect  of  Oi< 
defendant  himself  and  not  of  his  attorney,  thai 
he  would  be  collocated  only  for  the  balance  re 
maining,  but  the  court  would  not  disturb  th 
report  of  distribution  so  as  to  interfere  with  th 
rights  of  parties  already  collocated.  Ramsay  \ 
Hutchins  &  Bamsay,4h.  C.  J.  285,  S.  C.  1859 
720  C.  C.  P. 

320.  But  held,  in  another  case,  that  a  pari 
opposing  would  be  allowed  to  contest  a  revoi 
of  collocation  and  distribution  after  the  del&j 
had  expired,  upon  cause  shown  bv  affidav 
that  the  party  was  interested,  ana  that  tl 
party  collocated  to  his  prejudice  appears  < 
examination  of  his  opposition  not  to  be  entith 
to  the  amount  of  his  collocation.  Clapin 
Nagle  &  Nagle  etal.,  4 L.  C.  J.  286,S,  C.  Itiil 
720  C.  C.  P. 

321.  And  in  another  case — Held,  that  whe 
the  party  has  a  bailleur  de  fonds  claim  aga\i 
the  property,  but  has  neglected  to  register  witi 
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the  delay  prescribed  by  law,  and  another  has 
parciawd  the  property  subsequently  without 
i^saming  the  deotdue  to  the  hailleur  defonds^ 
and  has  registered  before  that,  he  is  entitled  to 
rank  beforehim  on  the  report.    Lynch  v.  Leduc 
kHQMm,^JL, C.  J.  120,8. C.  1869 ;  727 C.  C. P. 
322.  And  where  an  immoveable  was  sold  by 
fte  Tender  for  the  balance  of  the  price  of  sale, 
and  after  the  return  of  the  moneys  a  transferee 
t;  the  builder's  privilege  in  the  immoveable 
I'aimed  by  opposition  to  be  collocated  for  the 
laiount,  and  tne  prothonotary  made  a  report  of 
iilstribution  of  tne    moneys    based   upon    an 
tipertbe  had  at  the  instance  of  the  opposant, 
aiidthe  plaintiff  in  turn  opposed  the  homologa- 
iiiD  of  tiie  report  on  the  ground  that  the  exper- 
.<e  ir&5  made  solely  at  Uie  instance  of  ana  in 
vorof  the  opposant,  and,  further,  that  as  the 
bi  builder's  claim   was    transferred    to    the 
posant  merely  as  a  collateral  security  he  was 
K  entitled  to"  an  absolute  collocation — Held 
I: J  o/dered  that  a  new  expertise  be  made,  and 
'at  the  plaintiff  be  collocated  for  the  value  of 
e  naked  property,  less  the  amount  he  had 
ec  paid  thereon^  and  that  the  balance  be  paid 
the  op|>08ant,  unless  within  fifleen  days  the 
LLtiff  give  security  to  pay  the  amount  to  the 
po^ant,  in  case  Ke  failed  to  realize  the  debt 
wbich  said  claim  was  his  security.    Doutre 
Qten  k  ElvidgCy  5  L.  C.  J.  154,  8.  C.  1860. 
:<23.    Where  the  plaintiff  in  an  action  had 
Q  collocated  for  his  full  costs  in  preference  to 
lapdlord's  privilege  for  rent — Held,  on  a  con- 
ation of  the  collocation,  that  the  practice  has 
to  refuse   the  plaintiff  such  privilege  for 
Kerry  et  al.  &  Kelhj  ei  al.  &   WaUon, 
C.J.  m&  13  L.  C.  R.  163,  8.  C.  1862; 
C.C.&728et«eo.  C.  C.  P. 
24.  Transferees  of  different  portions  of  the 
e  amount  of  money  must,  in  a  report  ofdis- 
QtioD,  rank  concurrently  without  respect  to 
•late  of  such  transfer,  unless  the  assignor 
1!  have  otherwise  determined  by  the  terms  of 
transfer.     Giroux  v.  Gauikier  &  Giroux  & 
j€naut,  12  L.  C.  R.  439,  8.  C.  1862;  1988 

>'  On  the  contestation  of  a  report  of  collo- 
3  of  moneys  arising  from  the  sale  of  im- 
reables— ^f^,  that  no  collocation  can  be 
lologated  without  having  been  previously 
"ined  in  a  report  of  distribution  regularly 
and  filed,  so  as  to  enable  the  parties  in  the 
to  contest  it.  The  Eastern  Toumships 
k  Pacaudy  17  L.  C.  R.  126  &  2  L.  C.  L.  J. 
I B.  1866  ;  724  et  seq.  C.  C.  P. 
-  A  party  collocated  under  a  report  of 
ribatioD  has  a  right  to  file  an  answer  in 
'm  to  a  contestation  of  the  collocation,  and 
^  W  pQt  in  default  to  do  so  by  the  usual 
kcd  of  an  answer.  The  Upper  Canada  Loan 
Ikpmt  Company  v.  Barlow  ei  al.  & 
W'i,  12  L.  C.  J.  278,  8.  C.  1868  ;  744 
P. 

Where  A  previous  to  the  Code,  entered 

ifi  agreement  with  B  to  purchase  for  him 

in  lot  of  land,  the  purcnase  money  to  be 

lebv  instalments^  and  B  bound  himself 

all  the  paymenta    were  thus    made  to 

tt  a  deed  of  sale  to  A  of  the  said  property, 

KA  before,  and  A  failed  to  make  the  pay- 

"~  in  question — Held,  that  until  all  such 

ica  were  duly  made  the  right  of  B  was  a 


continual  right  of  undivided  property  in  him 
which  did  not  require  to  be  protected  by  regis- 
tration under  the  provisions  of  the  registry  law, 
and  that  his  claim  for  the  balance  due  to  him 
was  well  founded  in  law,  and  he  had  a  right 
thereupon  of  being  collocated  and  paid  out  of 
the  proceeds  of  tne  sale  of  the  property  in 
question  the  balance  remaining  due  and  unpaid 
by  defendant  of  the  said  purchase  money,  in 
preference  to  the  respondent  who  was  the  regis- 
tered creditor  of  the  defendant.  Thomas  ei  al. 
&  Ayleny  16  L.  C.  J.  309,  Q.  B.  1872  j  2100  C.  C. 

n.  Contestation  of  Collocation. 

328.  On  a  motion  to  reject  a  contestation  of 
a  report  of  distribution  on  the  ground  that  the 
contestation  by  one  and  the  same  paper  raised 
a  contestation  to  three  separate  and  distinct 
items  of  collocation,  and  concerning  three  dif- 
ferent parties,  but  had  not  been  served  upon 
any  of  the  parties  whose  collocation  was  tnus 
contested,  particularly  the  party  moving — Held, 
that  the  motion  must  be  maintained  on  both 
grounds,  and  the  contestation  was  dismissed. 
Burroughs  &  divers,  2  L.  C.  R.  9,  8.  C.  1861. 

329.  And  held,  reversing  the  decision  of  the 
court  below,  that  the  contestation  of  the  opposi- 
tion of  a  creditor  collocated  in  a  report  or  dis- 
tribution may  be  accompanied  in  the  same  plea 
or  act  of  contestation  by  a  demand  or  claim 
tending  to  have  such  report  reformed.  Mallet 
V.  DesharaU  et  al,  4  L.  C.  R.  305,  Q.  B.  1864. 

330.  Where  an  opposant  made  motion  to  be 
allowed  to  contest  a  report  of  distribution  after 
the  lapse  of  the  eight  uays  allowed  for  doing  so^ 
on  the  ground  that  its  omission  within  the  pro- 
per delay  was  the  result  of  inadvertence  and 
oversight  in  another — Held,  that  the  motion 
would  not  be  granted.  Forsyth  v.  Morin  et  al., 
2  L.  C.  J.  69,  8.  C.  1867;  742  C.  C.  P. 

331.  But  in  a  later  case— j5e^,  that  the  con- 
testation of  a  judgment  of  distribution  would 
be  permitted  at  any  time  on  cause  shown  and 
on  payment  of  costs.  Prdvost  v.  Delesdemiers 
&  Proihingham,  3  L.  C.  J.  166,  8.  C.  1869. 

332.  A  party  erroneously  collocated  tUtra 
peiiia  must  pay  the  costs  of  the  contestation  of 
such  collocation,  although  on  receiving  he  im- 
mediately ffive  notice  of  acquiescing  that  judg- 
ment should  be  eiven  as  demanded  in  the  con- 
testation, but  wiUiout  costs  against  him.  Adam% 
v.  Hunter  &  Evans  &  McKenzie,  11  L.  C.  B» 
172,  8.  C.  1861. 

333.  A  contestation  by  one  opposant  of  the 
opposition  of  another  opposant  will  not  be  dis- 
missed, although  the  contestation  did  not  set 
forth  any  claim  or  privilege  on  the  part  of  the 
contestant  to  the  moneys,  the  proceeds  of  cer- 
tain real  estate  sold  in  the  cause.  Walker  ei  aL 
V.  Ferns  &  divers,  12  L.  C.  R.  406,  8.  C.  1862. 

334.  On  a  motion  to  dismiss  the  contestation 
of  a  report  of  distribution  filed  in  the  cause— 
Held,  maintaining  the  motion,  that  the  contes- 
tation of  the  report  of  distribution  is  in  the 
nature  of  a  demurrer,  under  which  no  matter  of 
fact  can  be  inquired  into,  and  if  the  contestation 
rests  upon  matters  of  fact  the  parties  contesting 
ought  to  have  pleaded  to  the  opposition. 
Dorion  v.  Grant  &  Patterson  et  a^,  14  L.  C.  B* 
227,  8.  C.  1864. 

336.  The  order  of  collocation  under  ajudg^ 
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ment  of  distribution  can  only  be  changed  b^ 
contesting  the  judgment  itself  within  eishty 
days  irom  the  notice,  or  after  permission  of  the 
court,  but  before  homologation.  Lamoureux  v. 
Pehquin  &  Roy  et  al.  &  Duforty  15  L.  C.  J. 
216,  S.  C.  1871 ;  742  et  seq.  C.  C.  P. 

336.  And  one  cannot  by  simple  petition  ask 
that  a  collocation  made  of  the  claim  of  a  credi- 
tor by  an  homologated  judgment  be  reduced, 
and  that  a  supplementary  distribution  be 
granted,  when  such  demand  is  based  on  the 
fact  that  the  creditor  has  been  collocated  for 
more  than  two  years'  interest  besides  the  cur- 
rent year,  and  to  the  prejudice  of  the  subsequent 
creditors.    lb. 

337.  The  petition  for  a  supplementary  dis- 
tribution can  only  be  allowed  when  it  is  alleged 
«nd  proved  that  a  creditor  has  been  collocated 
for  that  which  is  not  due  him,  or  for  that  which 
he  has  already  received.    lb.  &  751  C.  C.  P. 

338.  On  appeal  from  a  judgment  on  apetition 
after  the  money  had  been  paid  over — Meld,  re- 
versing the  decision  of  tne  court  below,  that 
proceedings  had  for  the  purpose  of  testing  the 
validity  of  hypothecary  claims  in  a  report  of 
distribution  can  only  be  had  in  cases  where  the 
moneys  levied  are  still  before  the  court,  and  are 
not  paid  over  to  the  party  whose  collocation  is 
contested.  Ltduc  &  McCarthy,  1  Q.  L.  R.  1, 
Q.  B.  1874. 

III.  Costs  of  Contestation. 

339.  Where  a  report  of  collocation,  made  ac- 
cording to  the  registrar's  certificate,  was  contest- 
ed, and  the  contestation  was  maintained — Held, 
that  the  party  over-collocated  would  have  to 
pay  the  costs  of  the  contestation  unless  he  has 
filed  a  remittitur  for  the  amount  over-collo- 
cated. Marois  v.  Bemier  &  Larioi^e,  12  L.  C.  B. 
174,8.  C.186I. 

340.  And  where  a  person  has  been  collocated 
for  a  portion  of  the  amount  which  he  claimed 
by  his  opposition,  and  the  collocation  is  con- 
tested, the  costs  will  be  the  same  as  if  the  op- 
position itself  had  been  contested.  Doutre  v« 
Gosselin  &  Oabouriault,  7  L.  C.  J.  290,  S.  C. 
1863. 

341.  And  the  class  of  costs  in  such  cases 
must  be  governed  not  by  the  amount  of  the 
collocation,  but  by  the  amount  of  the  claim.    lb. 

342.  And  held,  also,  that,  in  order  to  deter- 
mine the  costs  due  to  each  party,  the  opposant 
must  be  considered  as  plaintiff  and  the  contest- 
ant as  defendant.    lb, 

343.  Where  in  the  distribution  of  the  proceeds 
of  a  sale  of  land  under  execution  the  transferee 
of  a  creditor  named  in  the  registrar's  certificate 
opposes  the  homologation  of  the  report,  he  is 
entitled  to  his  costs  of  opposition,  even  if  the 
transfer  have  not  been  registered.  Lacoste  v. 
Jodoin  &  Quintal,  16  L.  C.  R.  393,  S.  C.  1866. 

344.  And  where  two  hypothecary  creditors 
had  been  collocated  in  a  report  of  distribution 
in  accordance  with  the  registrar's  certificate,  and 
it  was  discovered  that  they  had  been  paid  their 
respective  claims  some  time  previously — Held, 
on  the  contestation  of  two  interested  parties  of 
euch  collocations,  where  the  creditors  in  ques- 
tion admitted  the  payment,  that  the  costs  should 
be  divided  between  the  two  parties  contesting, 
in  equal  shares,  but  that  the  costs  of  one  con- 


testation  only  should  be  allowed.     Coumoyer  v 
Plante  et  al,  I  R.  L.  38,  S.  C.  1868. 

346.  But  a  hypothecary  creditor  who  Lm 
been  collocated  for  less  than  remains  due  t 
him,  the  balance  having  been  paid  by  a  previou 
judgment  of  distribution,  cannot  beheld  fortb_ 
costs  of  the  contestation  of  such  collocation,  i 
he  have  filed  with  the  prothonotary  a  decla 
tion  of  the  amount  so  remaining  due.  Globensk 
&  Daousi  &  Moreau  &  Globensky,  2  B.  L.  60 
Q.  B.  1870. 

IV.  Homologation  of  Bepobt. 

346.  If  it  appear  that  the  price  of  an  adjudi 
cation  have  not  been  paid  into  the  hands  of  th( 
sheriff,  the  court  will  not  homologate  the  reoon 
of  distribution.  Lebois  v.  Gagn^,3  Bev.  de  Le, 
472,K.  B.  1818;749C.  C.  P. 

347.  A  report  of  distribution  cannot  be  ho- 
mologated until  the  money  to  be  distributed 
is  in  tne  hands  of  the  sheriff.  Boucher  v.  B&m 
doin,  3  Bev.  de  L6g.  475,  K.  B.  1821. 

V.  Of  Pkoperty  or  Judicial  Surety. 

348.  The  security  given  by  the  sureties  of  a 
sheriff  do  not  constitute  a  penalty  in  law  which 
accrues  solely  to  the  crown,  but  is  held  for  thf' 
payment  of  all  claims  of  persons  who  may  have 
suffered  by  the  defalcations  of  that  officer,  but 
there  being  no  provision  of  law  for  the  judicial 
distribution  of  such  forfeited  security  at  the 
instance  of  the  creditors,  the  sureties  have  a 
right,  if  they  chose,  to  satisfy  any  judgment 
rendered  against  them  in  relation  thereto,  and 
such  payments  will  ^o  in  deduction  of  the 
amount  of  the  suretyship.  !Phe  Attorney  Gtfit 
rcU  V.  Marchand,  5  a,  L.  361,  S.  C.  1874. 

VI.  Of  Property  of  Tutor. 

349.  Where  the  property  of  a  tutor  is  sold 
during  the  continuance  of  the  tutorship,  the 
tutor  ad  hoe  cannot  claim  to  be  collocated,  io 
virtue  of  the  legal  hypothec  possessed  by  the 
transferee,  for  money  belonging  to  the  minor 
under  the  administration  of  the  tutor,  and  can 
only  ask  that  subsequent  creditors  be  coHocai* 
ed  on  the  condition  of  giving  security  to  return, 
at  the  rendering  of  the  final  account  of  the  tutor, 
such  moneys  as  may  then  be  found  to  be  due 
to  the  minor.  Jones  v.  Piedalu  &  Piedalu\ 
6  B.  L.  354,  S.  C.  1874. 

VII.  Opposition  to. 

350.  The  provisions  of  art.  741  of  the  Codeoj 
Civil  Procedure,  authorizing  any  person  interj 
ested  in  the  distribution  of  moneys  to  come  in 
and  make  j)roof  of  the  discharge  of  any  hypothec 
mentioned  in  the  registrar's  certificate,  or  inanr 
opposition,  do  not  apply,  where  the  creditor,  who 
is  alleged  to  have  been  collocated  for  a  sum  m 
due,  has  actually  received  the  monev  after  judg- 
ment homologating  the  report  of  distribution 
Leduc  &  McCarthy,  19  L.  C.  J.  107,  Q.  B.  1n4 

VIII.  Payment  by  Sheriff. 

351.  A  payment  by  the  sheriff  under  a  judd 
ment  of  distribution  to  an  opposant  thereiii 
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TirfDt  on  the  ground  that  he  had  not  been  legally 
t^ned,  inasmuch  as  the  service  was  made  on  his 
familyin  the  parish  of  St.  Lin,  whereas  his  domi- 
c:it?  was  in  the  City  of  Montreal — Held,  revers- 
ing the  judgment  of  the  Circuit  Court,  that  un- 
.jfrlhelawof  this  country  a  person  can  have 
bit  one  domicile,  and  that  is  where  he  carries  on 
H«ines9  and  earns  his  living,  thoueh  his  family 
n-fide  elsewhere.  Kay  v.  Simaray  1  L.  C.  J. 
16;,  S.  C.  1857 ;  79&80C.  C. 
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J,  Acceptance  of,  381-384. 

11.  AUKKATION  OF. 

What  M,  385. 
JH.  iBKEAHS  OF  Charges  ukder,  386,  387. 
IV.  By  Marriage  Contract,  388,  389. 
Y.  By  Onerous  Title,  ,S90. 
TL  Br  Particular  Title,  391. 
VII.  Chabgbs  under,  392. 
Vm.  Conditional,  393. 
IX.  Delivery  of,  394,  395. 
X  Effect  of,  396-399. 
XL  Fraudulent,  400-407. 
Iff.  Gratuitous,  408. 
Xin.  Ik  Fraud  of  Wife,  409. 
XIV.  Insinuation  of,  see  Registration  of. 
IV.  Interpretation  of,  410, 411. 
XVI.  Inter  vivos,  412. 
XVn.  Liability  of  Donee,  413-415. 
I VIII.  Nullities  in  Deed  of,  416. 
XIX.  Of  Community  Property,  417. 
XI.  Of  Moveables,  418, 419. 
HI.  Of  Usufruct. 

Effect  of,  420. 

hterpretatum  of,  421^23. 

Mfhat  U,  424. 
XXn.  Presumption  of  Fraud  in,  425. 
Illir.  Prohibition  to  Alienate,  426-429. 

XXIV.  Ratification  of,  4.30. 

XXV.  Registration  of,  431-435. 
HVJ.  Resiliation  of,  436-442. 

IX Vn.  Reservation  in  Deed  of,  443. 
I  IXVni.  Revocation  of,  444,  445. 

IIIX.  RioBTS   of  Donee   and  Co-Donee, 
I       44M49. 
I  HI.  Rights  of  Donor,  450,  451. 

HlI.  Rights  of  Parties  under,  452. 

XXXn.  Seigniorial  Rights  under,  453-455. 

Ilini.  Substitution  of,  456. 

IXIIV.  To 
I     ^"njorte,457,458. 
'     Minon,  459. 
iViftrt,  460. 

XXXV.  What  is,  461 . 

1  Acceptance  op. 

3^1.  Action   was     brought    to    recover   the 

Mint  of  certain  pavmeats  stipulated  in  a  deed 

Rtrocession  of  a  donation,  and  the  question 

Pike  rtliditj  of  the  acceptance  of  the  donation 

^«  it  having  been  accepted  hy  a  stranger  on 

ufof  the  donee,  a  minor — Heldf  confirming 

Jodginent  of  the  court  below,  that,  taking 

'  »tt»  toeether,  the  act  of  retrocession  must 

^ccnj.i.lerea  to  be  a  ratification  of  the  accep- 

04'  the  donation,  so  a.9  to  make  the  whole 

t&lvilid.    Judd  V.  Usty  ei  ux.,  6  L.  C.  R. 

>^.B.1%6;  776&788C.C. 


382.  The  plaintiff  sued  the  defendant  for  the 
balance  of  his  wife's  dowry  due  under  her  mar- 
riage contract,  and  payable  in  the  first  instance 
by  ner  father,  but  su  osequently  by  her  brother, 
who,  under  a  deed  of  donation  from  his  father, 
had  taken  possession  of  the  property  therein 
donated,  at  the  charge  of  paying  the  debts  there- 
in mentioned,  among  which  was  the  dowry  in 
question,  and  the  defendant  pleaded  non-accep- 
tance and  resiliation  of  the  deed  of  donation  by 
a  subsequent  deed,  and  also  want  of  registra- 
tion, &c. — Held,  that  there  beinj  proof  that 
defendant  had  taken  possession  of  the  property 
under  the  deed  of  donation  from  his  fatner,  and 
having  also  paid  some  of  the  debts  mentioned 
therein,  and  particularly  a  part  of  the  dowry  in 
(^^uestion,  which  had  been  accepted  by  the  plain- 
tiff, that  he  could  not  now  plead  non-acceptance 
of  the  donation  as,  under  tne  law  of  this  Prov- 
ince, acceptance  may  be  proved  in  any  manner 
which  would  establish  tne  will  of  the  party 
interested,  that  is  the  donee,  to  accept.  Poirier 
V.  Lacroix,  6  L.  C.  J.  302,  S.  C.  1862 ;  776  & 
788  C.  C. 

383.  The  acceptance  of  a  donation  has  no 
retroactive  effect.  Eoy  v.  Vacher  ei  al.,  16 
L.  C.  J.  43,  S.  C.  R.  1871  j  793  &  806  C.  C. 

384.  The  husband  of  the  defendant  in  his 
marriage  contract  with  her  gave  her,  in  the 
event  of  her  surviving,  the  annual  rent  of  $1200, 
to  be  paid  to  her  by  his  executors  in  semi- 
annual payments  of  $600  each,  on  condition 
that  she  snould  pay  ta  her  sister,  the  female 
plaintiff,  out  of  said  $1200,  the  annual  sum  of 
$200  by  semi-annual  payments  of  $100  each. 
This  contract  of  marriage  was  duly  registered 
— Held,  on  action  for  one  of  the  semi-annual 
payments  of  $100,  that  the  registration  was 
tantamount  to  an  acceptance  by   the    female 

Slaintiff,  and  that  the  donor  by  any  subsequent 
eed  could  not  annul  the  donation  without  the 
consent  of  the  donee.  Charlebois  ei  ux,  v. 
Cahill,  20  L.  C.  J.  27,  S.  C.  1875  i  795  C.  C. 

n.  Alienation  of. 

385.  WTuii  is. — Where  the  donee  of  a  usu- 
fructuary was  forbidden  to  alienate  his  usu- 
fruct, but  afterwards  leased  it  for  a  term  of  nine 
years,  the  lease  being  made,  as  he  alleged,  for 
the  benefit  of  the  property — Held,  that  a  lease 
for  nine  years  was  not  an  alienation  so  as  to 
void  the  deed.  VcUais  v.  Gareau  eial.,2R.  L. 
131,  S.  C.  1870. 

III.  Arrears  of  Charges  under. 

386.  Action  was  brought  for  arrears  of  cer- 
tain reserved  rights  stipulated  in  a  deed  of 
donation  made  by  the  plaintiff,  such  as  needfUl 
clothing,  etc.,  and  which  clothing,  etc.,  had 
never  been  demanded  by  plain  tin  until  the 
property  donated  had  passed  into  the  hands  of 
another,  when  the  plaintifif  brought  action  for 
arrears — Held,  on  appeal,  that  no  such  action 
would  lie.  McGinn  v.  Browders,  1  L.  C.  J. 
176,  S.C.  1857. 

387.  In  another  case  action  was  brought 
under  a  deed  of  donation  from  father  to  son  of 
a  certain  lot  of  land,  subject  to  the  charge  of 
maintaining  the  donor,  which  the  son  had 
always  neglected  to  do,  and  the  plaintiff  claimed 
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that  the  charge  of  maiDtenance  was  worth  at 
least  eight  dollars  per  month,  atid  asked  that 
the  defendant  he  condemned  to  pay  him  at  that 
rate  for  the  twelve  years  which  had  elapsed 
since  the  date  of  the  deed — Heldy  that  under 
such  an  undertaking  no  right  to  arrears 
accrued.  Chenier  v.  CouiUe  et  al.,1  L.  C,  J. 
291,  S.  C.  1863. 

IV.  By  Marriage  Contract. 

388.  Action  in  revendication  of  so  many 
shares  of  an  immoveable  was  brought  by  the 
plaintiff  as  tutor  to  niinor  children,  based  on 
a  marriage  contract  in  which  the  immove- 
able in  question  was  given  to  one  of  the  con- 
sorts by  an  ascendant — Held,  reversing  the 
judgment  of  the  court  below,  that  such  a  gift 
destmed  to  enter  into  the  community  had  the 
effect  of  a  mobilization  of  the  property  within 
the  meaning  of  the  law,  but  that  such  mobiliza- 
tion had  no  effect  except  as  regards  the  com- 
munity, and  between  the  consorts  themselves, 
and  tne  collateral  heirs  of  the  consort  in 
whose  favor  it  was  stipulated  could  claim  no 
rights  in  the  property.  Charlebois  es  qual  & 
Ueadley,  2  L.  C.  R.  213,  Q.  B.  1852 ;  1395  C.  C. 

389.  And  where  a  widow  claimed  bv  opposi- 
tion the  value  of  a  real  estate  sold  in  the  hands 
of  the  representatives  of  her  husband,  which 
property  had  been  given  to  her  by  deed  of  dona- 
tion during  the  community — iteldj  that,  not- 
withstanding a  stipulation  of  mobilization  in 
the  marriage  contract  between  her  and  her 
husband,  she  could  renounce  the  community 
and  take  back  whatever  she  brought  into  it, 
and  that  notwithstanding  that  such  contract  of 
marriage  was  executed  previously  to  the  Regis- 
tration Ordonnance,  4  Vic.  cap.  30,  and  was 
never  registered,  the  claim  of  the  wife  in  such 
case  being  rather  in  the  nature  of  the  right  of 
property,  than  in  the  nature  of  a  hypothecary 
right.  Labrecque  &  Flewy,  1  L.  C.  K.  47,  S.  C . 
1849;  1395  C.C. 

V.  By  Onerous  Title. 

390.  A  donation  by  onerous  title  does  not 
require  to  be  registered.*  Lafleur  v.  Girard, 
2  L.  C.  J.  90,  Q.  B.  1854,  &  Rochon  ei  ux.  v. 
Duchene  et  ux.,  3  L.  C.  J.  183,  S.  C.  1859. 

VI.  By  Particular  Title. 

391.  A  donation  of  things  specially  desig- 
nated is  a  donation  by  particular  title,  and  the 
donee  in  such  case  is  not  held  personally  for 
the  debts  of  the  donor.  Pdouin  v.  Bradley 
et  al.y  14  L.  C  J.  208,  S.  C.  1870 ;  780  &  799 
C.C. 

VII.  Charges  of.  Under. 

392.  A  donation  which  provides  for  the 
board  and  lodging  of  the  donor  in  the  house  of 
the  donee  and  at  his  table,  does  not  confine  the 
donee  to  a  residence  in  the  house  given  by 
the  donation .  The  donor,  if  it  be  not  otherwise 
provided,  must  accompany  the  donee  to    the 


•  Obsolete,  see  804  e<  teq.  &  20O8  ft  seq.  C.  C— Ex>. 


house  which  he  chooses  for  his  dwelliog,  or 
forego  the  advantage  of  board  and  lodging  at  th^ 
donee's  expense.  Gaanon  v.  TVcniiS^,  2  Rh 
de  L6g.  20$,  E.  B.  1818. 

VIII.  Conditional. 

393.  The  father  and  mother  of  the  defendart 
by  deed  of  gift  transferred  to  him  in  his  con- 
tract of  marriage  all  their  moveable  property. 
on  condition  that  he  should  support  them  dlI^ 
ing  their  lifetime,  and  when  they  died  bury 
them,  etc.,  and  should  also  pay  them  a  life  rent 
of  £80  per  annum, and  subject  to  the  addition.il 
condition  that  he  should  by  no  means  alienatt 
the  said  property  under  a  penalty  that  t)ic 
moment  it  passedf  into  the  hands  of  strange:^ 
la  rente  et  pension  magh^e  d^vrait  double  h 
juste  moitih,  and  judgment  being  bad  again-! 
the  defendant  by  the  plaintiff,  the  donor  opp()««-i 
the  sale  of  the  property  until  he  should  bei,- 
located  for  a  sum  equal  to  double  the  amour/ 
of  the  life  rent  stipulated,  in  accordance  wid\ 
the  above  clause — Heldy  that  the  donor  couil 
not  recover  and  the  opposition  was  disrai5!?tl 
Gigubre  v.  Gigtitre  &  (figure,  6  R.  L.  32,  S.C 
1874;  782  C.C.    . 

IX.  Delivery  op. 

394.  A  donation  of  moveables  withoat  trap. 
tion  is  null.  Gauvin  v.  Caron^  2  Rev.  de  Le; 
276,  K.  B.  1821 ;  776  &  795  C.  C. 

395.  But  a  donation  of  moveables  in  a  coo 
tract  of  marriage  does  not  require  deViverr 
White  v.  Atkins  &  Smith  et  al.y  5  L.  C.  R.  420 
S.  C.  1855. 

X.  Effect  op. 

396.  A  deed  of  donation  stipulated  that  atU 
the  death  of  the  donor  his  son  should  t»e  u^ 
fructuary  and  his  son's  children  proprieiOT  < 
certain  real  estate,  and  that  in  default  of  t^uc 
issue  the  property  should  belong  to  the  oth 
heirs  by  the  donor,  who  should  enjoy  and  di 
pose  of  it  in  such  manner  as  the  donor  phi**! 
direct  by  his  will — Held,  reversing  the  ju^ 
ment  of  the  court  below,  that  this  stipulate 
did  not  operate  as  a  substitution,  but  had  t 
effect  of  creating  a  conditional  reversion  oft 
property  in  favor  of  the  donor  and  his  heirf>,a 
that  as  the  right  reserved  to  the  donor  form 
part  of  his  property  during  his  lifetime,  and 
nis  succession  at  his  death,  and  pas.<«d  bv  ) 
will  to  his  son,  the  latter  having  died  childK 
could  under  his  father's  will,  by  his  own,  di-pc 
of  the  property  as  he  thought  fit.  Dufaux  fi 
&  Herseet  al,  17  L.  C.  R.  &  3  C.  L.  J.  90,  Q. 
1867;  928  C.C- 

397.  And  where  in  a  deed  of  donation  f:| 
father  to  son  it  was  stipulated  that  if  the  dct 
should  sell,  exchange  or  give  the  said  prope 
to  strangers,  or  do  any  other  act  equivalent  to 
same,  etc.,  he  would  be  held  and  obliged  to] 
to  the  donor  the  sum  of  $200  at  the  time  of 
passing  of  such  deed  of  sale,  exchange  or  pi 
jSeldy  that  such  a  clause  was  not  comminato 
but  was  a  charge  on  the  donation  exigiMe 
soon  as  the   property  sht)uld  be    sohi  ur 
changed  by  the  donee.     CheocU  v,  Morrin 
L.  C.  J.  229,  S.  C.  1862. 
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cf  CMii8B»re,  whether  electors  or  not,  ia  not  a 
tempt  jnctice  so  as  to  void  the  election, 
lilkngh  tD  elector  BO  employed  ou^ht  not  to 
'"[(jinii  may  be  preventea  trom  voting  under 
w.  167  of  the  Quebec  Elections  Aot^     Oingrtu 


uta  adFFrfc  elector  ba  pajment  of  certain  lists 
ill  ioi«rt  or  the  oppoeite  party,  and  in  the  hope 
^ftbtiiiungiuronnation,  isnoCanact  of  bribery 
■iiliiD  tjie  meaning  of  the  statute,  though  very 
pi'f  BDSpicion  must  attach  to  the  making  of 
itb  jMimentg.    lb. 

21  The  treating  of  certain  of  the  electors  by 
ipmon  working  for  one  of  the  candidates,  it 
bsD^  an  isolatM  act,  will  not  invalidate  the 
tK'iion  without  clear  proof  of  agency .+    lb. 

n.  ADd  in  another  case  the  following  facts 
tne  proved  ;  1st.  Thegiving  of  a  glass  ofbeer 
to  tichof  a  nninber  of  electors  on  a  Sunday 
ii^M  the  election  by  an  active  partisan  of  the 
Mudut  in  the  defeodanC's  house  and  with  his 


b  the  defendant  during  the  election  to  certun 
eKiara,  who,  although  opposed  to  him  in  poli- 
lia,bsdc«i[ieto  meet  him  at  his  request — Heidi 
1^  iiiid«r  the  circamsUuces  the  acts  of  treat- 
tug  illhoDgh  doubtless  imprndent  and  daogei^ 
Eiw,  would  not  be  held  to  be  corrupt  practices  so 
■  to  Toid  the  election.  Morisaette  el  at.  & 
Ufvf,  2  Q.  L.  R.  262,  S.  C.  R.  I87G. 

I.  Costs  iR  Elbctiov  Cibeb. 

igh  not  corrupt 
heen  attempted 

it  the  defendant, 

iDviting  in^juiry, 
a  judgment  for 

ry.    lb. 


ake  evidence  in 


r  the  Act  of  1857,  a  list  of 
sot  served  with  the  notice 
but  tendered  to  the  eom- 
daya  for  taking  evidence 
had  been  fixed,  was  refused.  Daaton  &  Mc- 
Dougall,  2  L.  C.  J.  34,  E.  R.,  8.  C.  1868. 

Xn.  Deposit  AT  Blkctiobb. 

26.  The  deposit  to  be  made  by  a  candidate 
with  the  returning  officer  need  not  be  in  gold  or 
legal  tender  notes,  and  an  alleged  irregularity  in 
Buch  deposit  cannot  be  urged  aiUr  the  election.* 
XorutetteetaLr.  Larue,  2 Q.  L.R.262,S.  C.R. 
1876. 

XUI.    DlBQ  UAL  IP  10  AT  I  Off. 

26.  If  the   candidate 


1,  an  f  00  aetlu ,  di 
of  anr  wndldue  a 


her  Mmipt  praoIlM 

I  the  election.  ft>r  by 

II  It  dcflned  u  ■  001^ 
Unctlrorlndlrsetlj, 
m  hli  behalf,  nuket 

order  to  [itdaoaiucli 


ion  or  participate- 

fit  practice  of  his  agent  he  will  be 
ly  guilty.     Bertffii  ei  at.  &  Jodoin, 
19  L.  C.  J.  186,  S.  C.  A  13  L.  C.  J.  3.W,  8.  C.  R. 

27.  But  held,  in  another  case,  that  as  the 
personal  disqualification  of  a  candidate  is  of  the 
nature  of  a  penalty,  that  evidence  to  disqueJify 
should  be  such  as  would  justify  a  conviction 
under  an  iiidictment.+  Ryan  el  al.  v.  DevUn, 
20U  C.  J.  77,  8.  C.  R.  1875. 

XIV.  Elioibilitt  0*  CAiminATE. 

28.  A  returning  officer  is  not  eligible  as  a 
candidate  at  an  electioD,  and  cannot  be  legally 
elected.*   Brodeur  inre,  4  R.  L.  703, 1854. 

XV.  EviuKHCE  Ukdeii. 

29.  On  the  trial  of  an  election  petition  the 
evidence  to  be  taken  before  the  judge  will  be 
confine]  to  the  facts  and  circ  am  stances  especially 
detailed  in  the  noUce  of  contestation  and  in  the 
answer  thereto,  and  testimony  will  not  be  taken 
upon  general  averments.  Brittow  et  al.  &Beau- 
d™  ei  oZ.,  2  L.  C.  J.  1,  E.  R.,  S.  C.  1868. 

30.  And  in  another  case  held,  that  the  judge 
has  the  power  of  limiting  the  evidence  to  be 
taken  to  such  averments  as  have  been  legally 
made  by  the  parties,  in  accordance  with  the  sta- 


•  The  tarm*  of  the  Act  are :  NanomlnationnipeT  ■bait 
be  ndid  and  aoted  npon  br  tbe  letornlnf  oflloar  onhM 
a  nim  of  Attj  doUan  bo  paid  to  tlu  leturaiug  offleor  at 
the  tlinetbo  DamlaaUan  paper  aball  befllsd  with  him  ; 
and  the  feoaipt  of  tho  retonlnf  oBIOBr  ihall  In  eray 

L?hmli 


titerj  eandldate  who 
my  perwa,  or  ^  anj/ 
'  *  gives  Of  proTJdw, 
"  Ac.  6.  38  Vic.  oap. 
knots  to  art.  7ni{ira. 


■nation  paper  and  of  the  pvownt  henin  msntlaDed.  C. 

38  Tta.  sap.  9,  wo.  IB  *  Q.  88  Vie.  tap.  T,  iao.  lOt.— Bd. 
t  The  term  of  the  Aot  are  that  "  If  It  I*  pMnd  boltir« 
inv  oanrtijDdce  ot  other  brlbanalfiir  tbetnalefaloMlr- 
■etiUani  that  anr  oornipt  practloe  baa  k«en  eommltt 
<j  or  witb  the  aotnal  knowledm  and  oonieat  of  a 


dlni  H  proved  or  Ibnnd  gollty,  be  Inoqia 
eofid  Co  and  of  alttiiig  In  the  uonae  of  O 

■  — ' '  anv  eleetlon  of  a  member  of  tb 

ij  oDioe  In  the  nomlnatlou  of  the  Crown  or  of 


of  voting  at  anv  eleetlon  of  a  member  of  tbat  hi 

-"--"' ToBleoln  tbe  nomlnatlou  of  the  Croi 

In  Canada.  C.  ST  Vis.  09.  9,  wc.  103  fc  Q- 


38  Tlo.  cap.  T,  aeo.  367.— 


'la.  cap  7;  kc.  SSt.   Semblt  ai 


XS..  JcRiaDicTioK  U«i 


n  of  a  peraou  who« 


t  be  r 


t.i'rlcineanor,-ani 

,wn,snd  the  fi: 

LhTf  euch  court.*     Barrette 
L,C.  R.  135,  C.  C.  1864, 


luch  aa  tlie  ofience  is 
L  be  tried  only  in  a  crimii 
Tipoeed  only  on  convicti 


XXI.  Liberty  < 


>  Speech. 


46.  AnTtbing  wliich  can  be  eaid  with  tru  h 
ia\mi  &  candidate  at  an  election  will  be  taken 
\\M  cDDsideration  in  mitigation  of  damages  lor 
J.wl.  CrAatsa  v.  FAhUr,  4  R.  L.  2iOt,  S.  C, 
i  tEL.  459,  S.C.R.  1872. 


AXU.  Not 


F   COKTBSIATIOH. 


17.  On  the  trial  ofan  election  petition — Rdd, 
li.ii  lliecopy  of  notice  of  conteBtation  delivered 
!■!  ihe  judge  tuqhL  be  sworn  to,  and,  though  the 
'  ~  D  ajHl  manner  of  Bwearing  is  ini material,  the 


ijipmding  to  the  copy  a  copy  of  the  aSidaTit  of 


of  the 
Brieloa  et  at.  &  '^eaudi 
K.K.,S,  C.  1858 1  C.37 
tj.  *  Vic,  cap.  8,  sec.  36. 


I  sufficient. 
ct  at:,2h.C.J.  1, 
^cap.  10,  sec.  9,  & 


Xiin.  Nri 


V  or  Eli 


«.  The  fanit*  or  omiaflione  of  officers  who 
i»rt  not  the  right  to  vote  does  not  import  the 
nullity  of  the  election,  except  whsre  the  law  has 
afntdy  declared  it,  and  do  omisBion  or  irregu- 
ii-ii*  nhieh  does  not  inwrfere  with  the  free  ex- 
w.*e  of  the  franchise  will  invalidate  the  elec- 
t\t  J    Burrau  A    Vormnnif  h    ffoUin  tt  al,  6 


tbat  the  liiHieo- 
•  ia  reqolred  Dm 
ig  ■  proKCUtlon 
8.  01  far  the  par- 


g  tbe  ntme  mar 
rlhecleitofthe 
MO.  86,  «  Q.  Sa 


Dh  inlt.  it  woDid 
lolvll  or  criminal 
prooedara 


.r?; 


the  election  laws  of  the  former  Province  of 
Canada,  not  having  made  mention  of  the  penal- 
ties imposed  by  C.  8.  C.  cap.  6,  against  pubhc 
officers  voting  at  Parliamentary  elections,  that 
these  penalties  no  longer  existed'^according  to  tlie 
maxim  ezpreaaio  uniua  exclnsio  et  alterius,  and 
that  in  any  case  these  penalties  would  not  apply 
to  officers  of  customs  voting  at  Provincial  efee- 
tiona,  as  they  were  appointed  by  the  Federal 
Government  exclusively.  Lacroix  v.  VeiiHle, 
2  R.  C.  233,  S.  C.  1872  ■,  art.  41  »upra  and  note. 


I  Hbednle*  to  ltd* 


XXV.  Petition  t 


50.  Irregularities  in. — Although  election  pe- 
titions must  be  sent  Ui  the  committee  on  privi- 
leges and  elections,  when  a  petition  submitted  Ia 
tbe  House  complains  of  the  election  of  a  member 
whose  name  is  erroneously  ^ven,  it  cannot  lie 
received,  as  it  does  not  establish  the  identity  of 
the  person  complained  of."  Bolnllard  &  Le 
Capoiin-,3R.  L.  281,  Q.  L.  A.  1871. 

XXVI.  Powers  of  Ji'uoes  Under, 

51.  On  the  trial  of  an  election  petition — Held, 
that  the  provisions  of  the  Controverted  Electiond 
Act  of  ImS7  are  insufficient  to  enable  a  judge  be- 
coming a  commissioner  to  appoint  a  deputy  to 
act  aa  judge  in  his  place.  Bnsiow  et  al.  &  Beau- 
dry  et  al.,  2  L.  C.J  A, E.R.,  S.  C,  &  (yFarrell 
&  DeTilley,  2  h.C.  J.  2G,E.R.,S.'C.  1858. 

52.  And  held,  also,  that  the  judge  commix- 
sioner  acts  judicially  In  the  examination  anddeci' 
sion  of  the  validity  of  the  application  to  him  to 
take  evidence,  and  of  the  matters  and  things  Inci- 
dent to  such  application,  among  which  were  the 
sufficiency  of  tbe  sureties,  of  their  affidavits,  the 
regularity  of  the  service,  the  sufficieooj  of  the 
air^tions  of  the  parties  to  warrant  tbe  takingof 
evidence,  and  the  general  conformity  of  the  pro- 
ceedings to  the  reqnirenienlH  of  tbe  statute.     lb. 


1.  cap  8. 


=.11. 


53.  And  held,  also,  that  the  judge  applied  to 
for  tbe  taking  of  evidence  on  an  election  petition 
stands  in  the  place  of  a  select  committee  quoad 

the  evidence,  and  has  a  right  to  decide  upon  the 
sufficiency  ofthe  recognizances,  and  to  lucit  the 
testimony  to  such  facte  and  circumstances  as  he 
considers  are  validly  alleged  ii)  tbe  notice  and 
answer -t  Daaaon  &  McDougall,  2  L.  C.  J.  34, 
B.R.,  S.  C.  185a. 

64.  But  the  judge  applied  to  for  the  taking  of 
evidence  has  no  rigbt  to  hear  and  decide  ques- 
tions arising  upon  the  sufficiency  of  the  conclu- 
sions of  tbe  petition,  a  copy  of  which  is  filed  be- 
fore bim.  Alleun  et  al.  &  Plamondon,  2  L.  C.  J. 
39,  B.  R.,  8,  C,  1858. 

witb  tbo  prlnBlplea  Utd  down  ia  this  Act,  uid  that  incti 
DODHianipliulse  or  ml ^Ulie  did  not  iSbct  the  reaalt  of  Uia 
elecUon,  C,  SI  Vlo.  cap.  S,  ue.  BD,  A  Q,  S8  Vic.  cap.  T, 
sec.  2aS,.~Es. 

*  Dndei  tbe  preaent  election  lawa  the  pioper  proceed- 
ing li  br  petlUon  lo  the  eourC  of  the  dlitilot  fa  whioh  the 
election  wia  held,  and  not  Id  the  Uoiue.— Ed  , 

f  On  the  trial  ofan  elMtlon  petition,  and  In  other  pro- 
ceedlnet  uudn  this  Act,  the  jndge  ehall,  gubjeet  to  the 
ffioiMaia  of  thii  Act.  hHve  Ibe  same  poirera,  JnriBdiBtlon 
■ad  aaCborlty  aa  »Jadgeof  oaeofthe  Superior  Courta  of 
Law  or  Eqoitj  for  the  Province  In  which  such  election 
wu  held,  elttlng  in  tarm  or  preeldlnE  at  tbe  trial  ofan 
ordloacy  oItII  anlt.  ud  the  court  held  br  him  for  aneb 
trill  abail  be  i  eoart  of  record,  V.  8T  Tic  cap.  10,  lec. 
tS.  k  Q,  S8  Vlo.  cap.  8,  aec.  11.— ED. 


XXVn.  Prklimikabt  Objbciionh. 

5S.  The  bet  tbat  the  respondent  in  an  election 
caaehae  been  served  with  one  copj  of  the  petition 
at  bis  domicile,  and  another  at  the  prothono- 
tary'e  office,  does  not  rurnieh  ground  of  prelimi- 
nary objection  or  of  dela;  until  the  petitioner  de- 
clares on  which  service  he  intends  to  proceed. 
Coyer  &  Coupal,  6  R.  L.  229,  S.  C.  1874 1  C.  3T 
Vic.  cap.  10,  sec.  9,  &  Q.  38  Vic.  cap.  8,  see.  36. 

57.  The  respondent  cannot  bj  preliminary 
objection  plead  the  want  of  status  in  thepetitioner 
as  euch,  on  account  of  corrupt  practicea  by  him 
as  a  candidate  at  such  election,  andeuch  prelimi- 
nary objection  will  be  dismissed  on  demurrer.  lb. 

58.  And  held  in  another  case,  that  the  right  of 
the  petitioner  to  petition  may  he  put  in  ieeue  by 
preliminaiy  objection,  but  not  on  proof  of  cor- 
rupt practices  by  him  at  the  election.  Megantic, 
St.  Maurice  &  Gospif,  19  L.  C.  J.  1,  E.  C.  1874. 

59.  The  qualification  of  the  petitioner,  that  is 
his  rieht  to  sit  in  place  of  the  respondent,  cannot 
be  tried  by  prehminary  objection.  Forest  & 
ZfwteoK,  19  L.  C,  J.  6,E.  C.1874. 

60.  But  the  question  whether  the  petitioner  ia 
or  is  no*  a  duly  qualified  elector  may  be  tried  by 
preliminary  objection.  Jhival  et  al.  &  Calgrain 
et  at.,  19  L.C.J.  16,  B.C.  1874. 

61.  And  in  the  case  of  prelimiDarj^  objections 
the  otma  probandi  is  on  the  party  raising  theni. 

62.  The  evidence  in  support  of  preliminary 
objectjone  charging  generally  that  the  petitioners 
who  claim  to  have  been  voters  had  not  any  of 
the  legal  qualifications  of  voters  and  were  not 
entitled  to  vote,  impugning  the  validity  of  the 
asiieeemeiits  rolk  from  which  the  voters'  lista 
were  made,  will  be  discharged  by  the  court, 
when  it  has  been  proved  that  the  names  of  the 
petitioners  were  on  the  voters'  liste  furnished  to 
a  retumine  officer,  and  that  such  voters'  lista 
were  to  all  appearance  legally  mode  and  duly 
sworn  lo.  WkUeetal.&Maekenne.li'L.C.i. 
117,  S.C.  1875. 

XXVUI.  Pbehkhcb  or  Cahdidates  at  Elbc- 


63.  The  law  does  not  require,  on  pain  of  dis- 
qualification, that  candidates  should  be  present 
at  an  election  in  order  to  be  examined  as  to  their 
qualifications.  Bweaak  N<frmand  &  Qouin  et 
at.,  5  E.  L.  40,  S.  C.  1873  ;  C.  37  Vic.  cap.  9, 
sec.  21,  &Q.  38  Vic. cap.  7,  sec.  lU. 

XXIX.  PaocBDURE  Under. 

64.  Fixing  of  IWal.— Where  the  order  of  the 

judge  fixing  the  trial  under  the  Dominion  Con- 
troverted Elections  Act  of  1874  omitted  to  spe- 
cify the  place  of  trial — fleW,  that  no  trial  could 
be  had,  although  notice  of  time  and  place  under 
section  13  had  been  given  the  respontient  and  he 
wftB  present  in  court.  Ryan  et  al.  &  Devlin,  19 
L.  C.  J.  194, 8".  0. 1876 ;  C.  37  Vio.cap.lO  sec.  13.' 

*  Bf  the  nation  olt«<]  astloe  of  the  lime  and  place  at 
wMoh  u  eleoioa  pelttton  wjll  be  trivd  ahail  be  given  Id 
tb«  prMCTlbed  nuuiaer  not  lew  tban  fbarleen  d>n  before 
tnat  on  which  the  trUI  U  to  take  plBce.~£D. 


between  the  ninth  of  July  and  the  first  of  Sep- 
tember.' Byanelal.  &  Declin,  19  L,  C.J.  19-1, 
S.  C,  &  Owem  et  al.  &  Qu/dng,  20  L.  C.  J.  U, 
S.  C.  R.  1876.  j 

XXX.  Proof  of  Voting.  I 

66.  The  certified  copies  of  the  poll  books,  d^ 
posited  as  required  with  the  registrar  of  tb 
county,  are  good  and  sufficient  evidenn  in 
courts  of  law  of  the  votes  mentiOTied  in  them 
having  been  polled.  Perry  v.  Adavu,  8L.  C.J. 
166,  C.  C.  18«;  C.  37  Vic.  cap.  9,  secSU  Q.3- 
Vic.  cap.  7,  sec.  207  et  aeq. 

XXXI.  Publication  of  PrriTios. 

67.  The  fact  that  the  returning  officer  ht>  | 
notpublished  the  petition  in  conformity  wilhC. 
36  Vic.  cap.  28,  sec.  11,  as.  6,  will  notprevai  j 
the  court  from  fixing  the  day  of  trial.  ScavvM  I 
&  Baby,  6  R.  L.  746.  E.  C. ;  C.  37  Vic.  cap.  10, 
sec.  8,  SB.  8. 

xxxn.  Q. 


68.  Petitionfir. — The  respondeat  annot  b.t ; 
preliminary  objection  plead  the  want  of  siaiDS  n  '• 
the  petitioner  as  such  on  account  of  corrni-i. 
practices  committed  by  him  as  a  csndidale  >'i 
such  election,  and  such  preliminary  objeclioo  if; 
filed  will  be  dismissed  on  demurrer.  Ooyer  i. 
Cbupai,  6R.L.  329,  S.  C.1874i  C.  37  Vic.  c^.' 
ID,  sec.  10  &  Q.  38  Vic.  can,  8,  sec.  40. 

69.  The  qualification  of  the  petitioner,  thii 
is,  his  right  to  ait  in  place  of  the  respondent,  ctn-, 
not  be  tried  by  prehminary  objectio 

&  HurUxai,  19  L.  C.  J.  6,  E.  C.  1874 

70.  Reltmung  Officer  cu  Cbndtt 
respondent  received  a  commission 
clerk  of  the  crown  in  chancery  as 
officer  for  the  county  of  Oaapi  at 
ing  election,  which  commission  hi 
and  acted  on,  signing  the  usual  pro 
The  nomination  was  to  be  held  on  t 
of  February.  On  the  3Iat  Januaiy  tt 
ent  appointed  an  election  clerk,  and  oi 
day  telegraphed  to  the  clerk  of  the 
chancery  that  he  intended  presenting 
a  candidate  and  had  transferred  all 
to  the  election  clerk.  He  then  wn 
to  the  election  clerk  whom  he  bad 


telegram,  but  which  the  latter  did  s 
On  the  fourth  of  February  the  reap< 
ceived  from  the  clerk  of  the  crown  «i 
legram,  referring  him  toC.  8.  < 
33,  SB.  5,  and  to  C.  34  Vic. 


TIis  trla]  of  every  elecUon 
meneed  wllhln  ilx  moothi  ttar 
"  a  hu  been  presented,  uid  si 

in  diem  nnill  the  trU]  [s  or    , 
■DDDorted  bv  *flld>Tlt,  it  bethewntbaltliei 
ofluitlr- --•■-- '- -    - 


petition  ih 
too  time  wh( 


uitioe  render  It  neooBifT  thmt  t  postpoiie 
siboald  takeplKW.    C.  SBTIo  o^.  u),  mi 
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Htld,  that  a  returning  officer  after  he  has 
accepted  the  office  and  acted  as  such  maj 
resign ,  bat  his  resignation  must  be  formal  and 
mast  be  accepted,  otherwise  he  is  ineligible  as  a 
andidate.  Le  BoutiUitr  v.  Harper,  1  i2>  L.  R. 
4,  E.  C.  1874. 

XXXm.  Becookizanoe  in  Gasbs  Under. 

71.  On  the  hearing  of  an  election  petition— 
Htld,ihBi  a  recognizance  which  does  not  state  in 
the  bod^  of  it  the  place  where  it  was  executed  is 
iosnfficient.  BriHow  €tal.&  Beaudry  ei  ah,  2 
L.C,J.1,E.R.,  8.  C.  1868. 

72.  Nor  is  the  defect  cured  b^  the  insertion 
m  the  maciatrate's  certificate  of  the  words  "  at 
the  place  above  mentioned^"  the  place  so  men* 
tmed  being  the  indication  of  the  magistrate's 
residence  in  his  descriptive  addition.    Id. 

73.  And  in  such  recognisance  also  the 
fttHitereqaires  that  the  magistrate  signing  state 
for  what  place  he  holds  office,  and  an  attestation 
siloed  bj  a  person  calling  himself  '*J.  P.  " 
mtboat  saving  for  what  place,  is  insufficient.  lb. 

74.  The  judge  applied  to  for  the  taking  of 
endeDce  has  the  right  to  decide  upon  the 
^adicieocy  of  the  recognizances.  Datosan  & 
McDouffaU,  2  L.  G.  J.  U,  E.  R.,  S.  C.  1858;  G. 
37  Vic.  cap.  10,  sec.  48,  &  Q.  «38  Vic.  cap.  8,  sec. 
11. 

IXXIV.  Rkfeeshmekts  Supplied  at  Eleg- 

noKs. 

75.  Where  refreshments  were  supplied  to  a 
gang  of  men  who  were  to  be  ready  m  case  of 
emergency  durine  a  parliamentary  election — 
Beld,  that  the  nmshments  thus  supplied  gave 
rise  to  no  lawful  cause  of  action  under  the  Act 
of  I860.*  Johtuon  ei  oir.  v.  Ihrummond,  17 
LC.J.  176,0.  C.  1873. 

XXXV.  Bgrmtmao  OrnoBR. 

76.  Where  the  returning  officer  resigned  his 
charge  into  the  hands  of  the  election  clerk 
some  time  before  the  day  of  examination — Held* 
that,  although  the  resignation  was  informal  ana 
maeeepted,  that  the  election  held  by  the  said 
cierk  was  not  null.  Le  BatUUHer  v.  Harper. 
1 Q.  L.  R.  4,  E.  C.  1874. 

XXXYI.  RiGBTS  or  Gavdidatb. 

77.  Where  one .  of  the  candidates  was  de 

*te  br  thepiMBBt  flleetloiilaw  it  is  provided  that 
evBT  eaadMata  win  oomptly  t>y  himself,  or  by  or 
n  aa7  poMa,  or  by  aaj  other  ways  or  means  on  hia 
ga«^at  tmj  time,  eiUier  oefbre  or  doring  any  election, 
*wtty  or  ladiraeuy  gt?es  or  provides,  or  causes  to  be 
peaor  provided,  tw la  aeooasoty  to  the  giving  or  provid- 
V|.  or  p^ys  whoUy  or  In  part  any  expenses  Incaired  for 
■rBBBt,ditak,  feflreshment  or  provisions  to  or  Ibr  any 

K,  ia  oeder  to  beeleoted,  or  for  being  elected,  or  Ibr 
_  .iBOM  of  oommHv  inflnflDfilnff  sooh  nerson  or  snv 


^■tiBg,  nd  ahaD  ftrMt  the  sum  of  two  hvndred  dollars 


person 

jsat  is pwfvd  on  saoh  trial,  to  have  comiptly  ao- 

iVMer  ^mb  aay  aoeh  meat,  drink,  refreshment,  or 

u;*  C.  t7  vie.  eap.  9,  see.  M  &  Q,  88  Vie.  cap.  7, 


dared  disqualified  after  an  election,  the  other 
candidate,  unless  he  have  a  majoritv  of  votes,  is 
not  entitled  to  the  seat,  and  a  new  election  must 
be  had.  Bureau  &  Normand  &  Oauin  et  al,  5 
R.  L.  40,  S.  C.  1873. 

XXXVII.  Rules  of  Praotiob. 

78.  The  rules  of  practice  concerning  con- 
tested election H,  having  been  signed  by  a  majority 
of  the  judges  of  the  election  court  for  the  division, 
are  legal.  Duval  v.  uuarain  &  Michaud,  5 
R.  L.  712  &  19  L.  C.  J.  16,  E.  G.  1874 ;  G.  37 
Vic.  cap.  10,  sec.  44  &  Q.  38  Vic.  cap.  8,  sec.  15 
eiseq. 

XXXVni.  Security  Under. 

79.  On  an  application  to  take  evidence  in 
an  election  case  under  the  Act  of  1867 — Held, 
that  security  to  the  amount  of  £200  currency 
was  sufficient,  although  the  petition  be  against 
the  return  of  three  members.*  Alleyn  et  oL 
k  Plamondony  2  L.  C.  J.  39,  8.  G.  1868. 

80.  A  certificate  of  the  prothonotarv  to  the 
effect  that  the  necessary  amount  has  been  de- 
posited in  Dominion  bills  is  sufficient.  Gqyer 
&  Coupal,  6  R.  L.  229,  8.  C.  1874 ;  G.  37  Vic. 
cap.  l(ft  sec.  8,  ss.  7  A  Q.  38  Vic.  cap.  8,  sec.  27. 

XXXIX.  Service  Under. 

81 .  The  service  of  two  copies  of  the  election 
petition  on  the  respondent,  one  at  his  domicile 
and  one  at  the  prothonotary's  office,  does  not 
found  a  preliminary  objection,  or  a  reason  for 
delay  until  the  petitioner  declares  on  which  ser- 
vice he  intends  to  proceed.  Chyer  &  Ooupal,  6 
R.  L.  229, 8.  G.  1874 ;  G.  37  Vic.  cap.  10,  sec.  9  & 
Q.  38  Vic.  cap.  8,  sec.  36  ei  eeq. 

XL.  Status  op  Petitioner. 

82.  The  right  of  a  petitioner  to  petition  may 
be  put  in  issue  b^  prehminary  objection,  but  the 
rignt  of  a  candidate  to  petition  is  not  liable  to 
be  defeated  by  proof  of  corrupt  practices  by  him 
at  the  election.  Meganiie,St,  Maurice  &  6<up4, 
19L.  G.J.  K  E.G.;  G.  37  Vic.  cap.  10^  sees.  1& 
10  A  Q.  38  Vic.  cap.  8,  sees.  19  &  40. 

83.  The  question  whether  the  petitioner  ia  or  is 
not  a  qualified  elector  may  be  tried  by  prelimi- 
nary objection.  Dwoal  ei  al,  k  Oasgrain,  19 
L.  C.  J.  16,  E.  G.  1874. 

84.  The  status  of  a  petitioner  is  not  afibcted 
by  reason  of  corrupt  practices  proved  to  have 
been  committed  by  him  at  a  previous  election,  in 
an  electoral  division  other  tnan  the  one  in  con- 
troversy in  the  case.  Wkite  et  al.  &  Macken- 
zie, 19  L.  G.  J.  113,  S.  G.  1876 ;  G.  38  Vic.  cap 
10,  sees.  6  &  6. 

XU.  Sureties  Under. 

85.  On  the  trial  of  an  election  petition — Held, 
that,  on  an  application  by  a  sitting  member  for 
the  taking  of  evidence^  he  must  produce  with 


*  Under  the  present  election  acts,  both  federal  and 
local,  the  amonnt  to  be  deposited  is  one  thousand  dollars. 
C.  87  Yio.  cap.  10,  see.  8,  ss.  6  A  Q.  88  Vie.  cap.  8,  sec.  29. 
—Ed. 
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his  recognizances  hie  own  affidavit  as  to  the 
sufficiency  of  the  sureties,  and  the  absence  of 
such  is  fatal.  Bristow  et  al.  &  Beaudry  et  al., 
2L.  C.  J.  1,E.  R.,  S.  C.  1868. 

86.  And  in  another  case — Eeld,  that  the 
application  to  take  evidence  would  be  rejected 
if  the  affidavits  of  the  sureties  were  insufficient. 
O'Farrell  &  De  Tilley  et  al.,  2  L.  C.  J.  26, 
E.  R.  1858. 

87.  But  held,  also,  that  such  application 
may  be  afterwards  received  and  act^  upon  if 
the  defect  be  corrected,  and  the  application 
renewed  within  the  time  fixed  by  the  statute 
for  the  making  of  such  application.  lb.,  C.  37 
Vic.  cap.  10,  sec.  13. 

XLII.  Undue  Influence. 

88.  On  the  trial  of  an  election  petition, 
«mong  the  charges  in  which  were  those  of 
interference  and  undue  influence  by  the  clergy 
of  the  district — Held,  that  the  election  law  pro- 
hibits all  undue  influence  of  a  secular  nature 
idan8  Vordre  temporel)  but  the  context  of  this 
law,  and  the  acts  which  it  enumerates  and  de- 
fines, indicates  that  it  does  not  apply  to  any  acts 
of  a  spiritual  nature  {dans  rordre8piriiuel),tknd 
if  it  Old  apply  to  acts  of  an  ecclesiastical  nature, 
the  clerical  influence  exercised  in  this  case  should 
not  be  declared  undue,  because  the  facts  proved 
amount  only  to  the  expression  of  certain  opinions 
of  moral  theology,  which  should  be  free,  and 
which  by  their  nature  are  free  from  civil  juris- 
diction.* Brossard  et  al.  &  Langevin,  2  Q.  L.  R. 
323,  S.  C.  1876. 

XIJII.  Voided  Elections. 

89.  Charges  of  corrupt  practices  against  the 
respondent,  alleged  to  have  been  committed  bv 
him  at  the  election,  the  avoidance  of  which 
necessitated  the  present  one,  may  be  proved,  on 
the  ground  that  the  two  elections  are  one  and 
the  same  election.!  White  et  al.  &  Mackenzie, 
19  It.  C.  J.  113,  8.  C.  1876,  &  Owens  etal& 
Gushing,  20  L.  C.  J.  86,  S.  C.  R.  1876'. 

XLIV.  Voters  Lists. 

90.  In  conformity  with  the  provisions  of  the 
C.  S.  C.  the  court  may,  upon  petition  of  the 


•  Every  person  who,  directly  or  indirectly,  by  himself, 
or  by  any  other  person  on  his  behalf  *  *  inflicts  or 
threatens  the  infliction  by  hlmselfi  or  by  or  throush  any 
other  person,  of  any  injury,  damage,  harm  or  loss  of 
employment,  or  in  any  manner  practices  Intimidation 
upon  or  against  any  person,  in  order  to  induce  or  compel 
such  person  to  vote  or  refrain  from  voting :  or  on  account 
of  such  person  having  voted  or  refrained  ftt>m  voting  at 
any  election,  etc.,  shaU  be  deemed  to  be  guilty  of  the 
oilence  of  "  andue  iufluence,"  and  shall  be  punishable 
accordingly  by  a  penalty  of  two  hundred  dolfais,  or  im- 
prisonment of  six  months  in  default,  etc.  Q.  88  Yic  cap. 
f ,  sec.  268.-ED. 

t  Whereas  doubts  have  arisen  as  to  the  proper  con- 
struction of  sees.  78, 101  and  108  of  "  7%«  Domimon  Eleo 
tiant  Act,  1874,"  and  as  to  the  eflbot  upon  elections,  held 
under  the  said  Act,  of  the  avoiding  of  previous  elections, 
it  is  hereby  enacted  that  elections  held  under  the  said 
Act.  as  well  elections  already  held  as  elections  hereafUr 
to  be  held,  shall  be  deemed  and  taken,  as  respects  both 
candidates  and  voters,  to  be  new  elections  in  law  and  in 
fiLot,  to  all  intents  and  purposes  whatsoever,  except  cm  to 
the  vertfmal  acta  qfthe  candidates  and  the  acta  of  agents 
of  candidatea  done  with  the  knowledge  and  consent  qf 
iuoh  candidates*    C.  88  Vic.  cap.  10,  see.  6.— Ed. 


injured  party,  and  after  enqu^te,  order  the 
secretary- treasurer  of  a  municipality  to  in- 
scribe the  name  of  the  party  complaiDing  oq 
the  electoral  list,  and  that  with  costs  again^i 
the  corporation.  Deniger  et  al.  &  The  Cwpor- 
ation  of  the  Parish  ofLaprairie,  8  L.  C.  J.  175, 
S.  C. ;  C.  37  Vic.  cap.  9,  sec.  44,  A  Q.  38  Vic. 
cap.  7,  sees.  24  &  28. 

91 .  An  election  held  on  illegal  voters'  lists 
will  be  set  aside,  notwithstanding  that  the  peti- 
tioners themselves  fail  to  prove  that  they  were 
legally  entitled  to  petition.  OaverhiU  d  al  k 
Ryan,  18  L.  C.  J.  323,  S.  C.  R.  1874;  C.  36  Vic. 
cap.  27,  sec.  28. 

92.  Evidence  in  support  of  a  preliminiTy 
objection,  charging  generally  that  the  peti- 
tioners who  claim  to  he  voters  were  not  quali- 
fied as  such,  on  account  of  the  nullity  o(  tLc 
assessment  rolls,  from  which  the  voters'  lists 
were  made,  will  be  disregarded  by  the  conn, 
when  it  in  proved  that  the  names  of  the  peti- 
tioners were  on  the  voters'  lists  ftirniahea  to 
the  returning  officer,  and  that  the  voters' 
lists  were  to  all  appearance  leffally  made  and 
duly  sworn  to.  WlUte  et  al.  &  itackemt  19 
L.  C.  J.  117,  S.  C.  1875  J  C.  37  Vic.  cap.  9, 
sec.  28. 

XLV.  Vouchers. 

I 

93.  Where  a  petitioner  charges  that  propyl 
vouchers  have  not  been  produced,  he  may,  an 
ought  to  demand  the  production  of  the  particu 
lar  vouchers  he  deems  of  importance,  m 
although  the  non  -production  of  such  voucher 
may  justly  excite  remark  and  suspicion,  8ti 
the  mere  failure  to  produce  them,  if  not  ?pi 
cially  demanded,  will  not  of  itself  create 
primd  facie  case  against  a  candidate.  Gingrt 
V.  Shehyn,  1  Q.  L.  R.  296,  B.  C.  1876. 
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ENDORSATION. 

I.  Of  Bills   Ain>  Notes,  see  BILLS  OF 
EXCHANGE,  &c. 
n.  Op  Opposition,  see  OPPOSITION. 


ENJOYMENT— Se€  POSSESSION. 


ENQUfiXE-See.  PROCEDURE. 


ENTAIL— &6  SUCCESSION,  Primo- 
geniture. 


ENTOI  EN  POSSESSION— Se€  AB- 

SENTEE. 


EQUITIES. 

I.  On  Bills  oe  Notes,  see  BILLS  OF  EX- 
CHANGE^ Axs.y  Liability  of  Endorser. 


ERROR, 

I.  In  Aobbexents  of  Compromise,  94. 

II.  Lr  Certificate  of  Registration,  95,  96. 

III.  In  CoiTTRACT. 

km  be  Proved  by  Witnesses,  97,  98. 

IV.  Li  Copy  of  Judgment,  99. 

V.  In  Declaration,  100. 
Cf  Garnishee,  lOl,  102. 

VI.  In  Indictment,  103. 
Vn.  In  Judgment,  104-110. 
Vin.  In  Name,  111,  112. 

IX.  In  Proces-Verbal,  11-3. 

X.  Money  Paid  by,  114. 

XI.  Writs  of,  116-117. 

I.  In  Agreements  of  Compromise. 

^4.  Where  a  dispute  concerning  the  right  to 
\  certain  property  nad  been  compromised  by  a 
vAjm^X  agreement  by  which  the  defendant 
pfomided  to  pay  to  the  auieurs  of  the  plaintiff 
^  a  jear,  and,  on  action  being  brought  for  the 
amonnt,  pleaded  that  he  had  entered  into  said 
agreement  through  mistake  and  by  the  false 
representations  and  fraud  of  the  anUewrs  of  the 
plaintiff,  and  pleaded  also,  as  arising  out  of  these 
aile^tions,  want  of  consideration,  on  which  issue 
it  was  held,  among  other  things,  that  such  an 
&znenient  may  be  set  aside  for  wh|it  the  old 
Fre-Dch  law  terms  erreusr,  if  the  erreur  relied  on 
!« in  the  compromise,  and  of  such  a  character  that 
ii  mu.et  be  oonsideTed  the  determining  motive  of 
Htber  of  the  parties  in  entering  into  the  agree- 
ment.   Triage  el  aL  &  LavcUUe,  7  L.  C.  J .  85 

1.  V.  fl. 
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U.  In  Certificate  of  Registration. 

^.  On  proof  of  error  in  a  certificate  of  regis- 
tr^ion,  produced  bjr  the  sheriff  with  his  return 
CI  a  writ  of  execution  de  terris,  the  court  will 


order  the  r^istrar  to  amend  his  certificate  and 
to  make  a  supplementary  return.  Herbert  v. 
Lacoste  k  Jodoin,  8  L.  C.  J.  156,  S.  C.  1864; 
C.  S.  L.  C.  cap.  36,  sec.  19 ;  738  &  739  C.  C.  P. 

96.  And  in  another  case  where  a  certificate  of 
registration,  written  on  the  copy  of  a  hypothecary 
obligation,  was  signed  hy  '^  Antoine  Declosa/t<ur 
Decleau,"  but  inscribed  in  the  name  of  Antoine 
Dechdne  *'  in  the  registrar's  book  —  Held,  that 
the  certificate  was  not  valid  against  a  third  party 
who  had  discharged  Antoine  Declos  alias  De- 
cleau, on  the  faith  of  a  certificate  of  registration 
attesting  that  no  hypothec  existed  on  the  prop- 
erty of  the  latter,  and  in  consequence  the  hy- 
pothecary action  was  dismissed.  Beland  v.  Di- 
onne  et  al.,  13  L.  C.  J.  204,  S.  C.  R.  1869. 

III.  In  Contract. 

97.  May  be  proved  by  Witnesses. — Where  the 
plaintiff  in  an  action  on  a  policy  of  fire  insurance, 
sought  to  examine  the  agent  and  clerk  of  the 
defendant,  to  show  that  the  errors  complained  of 
by  the  defendant  were  the  fault  of  the  defendant 
lumself  and  his  agents,  to  which  evidence  the 
defendant  objected— jETeZd,  that  no  better  evi- 
dence of  the  causes  and  nature  of  the  errors 
contained  in  the  policy  could  be  found  than  the 
testimony  of  the  persons  by  whose  instrumen- 
tality it  was  drawn  and  executed.  Somers  v. 
The  Athencewn  Insurance  Society j  3  L.  C.  J.67 
A  9  L.  C.  R.  61,S.C.  1868;  993  A 4234  C.  C. 

98.  In  commercial  cases  parole  evidence  may 
be  adduced  to  establish  an  alleeed  error  in  a 
written  contract.  The  uEtna  Life  Insurance 
Co.  &  Brodie,  20  L.  C.  J.  286,  Q.  B.  1876. 

IV.  In  Copy  of  Judgment. 

99.  In  a  copy  of  judgment  served  upon  de- 
fendant, the  word  ^*  month  "  was  made  to  read 
"  ninth  " — Held,  on  motion,  that  leave  would  be 
granted  to  inscribe  en  faux  against  the  return  of 
the  plaintiff  servingthe  copy.  Seymour  y.  Hor- 
ner et  ah,  12  L.  C.  R.  90,  S.  C.  1862. 

y.  In  Declaration. 

100.  In  an  action  to  recover  the  value  of  three 
hundred  bushels  of  grain,  the  plaintiff  in  the 
conclusion  or  prayer  of  his  declaration  only 
asked  for  three  bushels — Held,  that  judpnent  for 
more  than  three  bushels  mighiT>e  renaereoffe 
it  was  manifest  from  the  urifiedini;  DoftlonB  Of 


It  was  mam  test  irom  tng-Tn'eoeamg  portioirror 
tne  deciaf ftti^fi  that  the  ^famtitf  i^eftliy  Claimed^ 
£tlf«fe"1\ u udred b ushelH>,  iMnwurmx aMoUeur,' 


.  C.  R. 


19  L.  C,  J71iO,  S.  C.  R.  1874 ;  17  C.  C.  P. 

101,  Of  Oarnishee. — Where  a  garnishee,  after 
judgment  against  him  on  his  declaration,  discov- 
ers there  is  error  in  it,  he  may  be  relieved  from 
the  judgment,  and  may  be  permitted  to  make  a 
new  declaration  on  payment  of  the  costs  oc- 
casioned by  the  first  one.  Atkinson  v.  Walker 
A  Sincennes,    14  L.  C.  J.  60,  S.  C.  1869. 

102.  And  in  another  case  in  which  the  gar- 
nishees alleged  error  in  their  declaration,  and 
made  application  to  be  allowed  to  make  a  new 
one,*6etting  up  that  at  the  time  of  the  seizure 
thev  owed  defendant  nothing,  although  they 
had  declared  to  owe  him  $1264.30 — Meld,  that 
they  might  make  a  new  declaration  on  payment 
of  costs,  and  that  the  new  declaration  might  be 
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contested  as  the  first  one.  Richard  ei  al.  v. 
Piehi  A  La  SoeUU  Canadienne  Franeaiae  de 
Construction^  20  L.  C.  J.  290,  S.  G.  1876. 

VI.  In  Ikdiotment. 

103t  In  an  indictment  for  obstructing  an  offi- 
cer of  excise  under  27  &  28  Vic.  cap.  3 — Held, 
that  the  omission  in  the  indictment  of  the  aver- 
ment that  at  the  time  of  the  obstruction  the 
officer  was  acting  in  the  discharge  of  his  duty, 
.tinder  the  authority  of  the  above-mentioned  sta- 
ute,  was  not  a  defect  of  substance,  but  a  formal 
l^rror  which  was  cured  by  the  verdict.  &[felman 
*  Eegina,  13  L.  C.  J.  154,  Q.  B.  1868. 

Vn.  Ik  Judoments. 

104.  In  a  judgment  against  sureties  the 
words  "jointly  and  severally"  were  omitted, 
evidently  by  error — Held,  that  the  judgment 
must  be  reformed.  Demera  &  Parant,  6  L.  G.  R. 
36,  Q.  B.  1864. 

106.  An  error  in  the  amount  of  a  judgment 
rendered  in  the  court  below  may  be  corrected 
in  appeal,  while  confirming  the  judgment 
in  other  particulars.  LeoeyS^Sporwa,  6  L.  G.  J. 
183,  Q.  B.  1868. 

106.  A  variance  between  the  final  judgment 
on  a  rule  for  eonirointoj^arcorvf,  and  the  terms 
of  the  rule  itself,  is  not  a  ground  for  setting  aside 
the  judgment.  Brooks  a  )F%t<n^,  4  L.  G.  J. 
279, 4fe  10  L.  G.  R.  244,  Q.  B.  1860. 

107.  Where  a  manifest  error  exists  in  the 
judgment  of  the  court  below,  and  the  partv  who 
might  claim  the  benefit  of  such  error  desists 
therefrom  and  serves  notice  of  his  deaUUment 
on  the  opposite  part^,  before  service  of  a  writ  of 
appeal,  such  error  will  be  held  to  be  effectually 
cured,  and  an  appeal  instituted  for  the  mere 
purpose  of  curing  such  error  will  be  dismissed 
with  costs.  Brown et  al,  &  Wood^B  L.  G.  J.  63, 
Q.  B.  1863. 

108.  An  error  in  the  date  upon  which  a  judg- 
roeht  is  rendered  is  not  a  ground  of  nullity  in  the 
judgment.  Naud  &  Smithy  10  L.  G.  J.  217, 
Q.  B.  1866. 

109.  And  such  error  may  be  remedied  by  the 
court  of  appeal  in  and  by  its  own  judgment.  lb. 

110.  In  a  judgment  ordering  ^partctge  of  an 
hnmoveable,  an  error  as  to  the  contents  of  the 
immoveable  is  not  a  sround  of  nullity,  and  such 
error  may  be  rectifiea  in  appeal  by  a  judgment 
of  that  court,  without  costs  against  the  appel- 
lant. Peloquin  et  aZ.  Sc  Brunei  eial.,S  R.  L. 
386,  Q.B.  1871. 

Vin.  Ik  Naxb. 

111.  The  plaintiffs  broueht  hypothecary 
action,  and  the  defendants  filed  a  confirmation 
of  title  which  the^  had  obtained  of  the  property 
which  the  plaintififb  claimed  to  be  subject  to 
their  hypothec,  but  in  which  the  name  of  one  of 
them  was  stated  to  be  <*  Brackmon  "  instead  of 
**  Blackmon  '^—Heldy  not  to  be  material,  and 
the  action  was  dismissed.  RedpcUh  ei  al,  v. 
Blackpumetal,  6  L.  G.R.  408,  S.  G.  1862. 

112.  The  proprietor  of  an  immoveable  gave 
to  the  plaintiff  a  mortgage  upon  it  by  the  name 
of*' Jean  Olivier  Dams,"  and  afterwards  sold 
it  to  the  defendant  by  the  name  of  "  Joseph 


Olivier  Danis  "  and  plaintiff  broueht  action  : 
declaration  of  his  hypothec — HeU^  that  the  d 
fendant,  havine  actea  entirely  in  good  faith  ai 
in  ignorance  of  the  firaud,  could  not  be  made 
suffer  thereby,  and  the  action  was  diemiMe 
L<^r  J^  Donegani,  7  L.  G.  J.  102,  Q.  B.  1S4 

IX.  Ik  PROcis  Verbal. 

113.  Where  the  defendant  filed  an  opposite 
to  the  seizure  of  his  property  on  the  grouod 
an  error  at  the  foot  of  the  proems  verMil— ZTe 
that  the  opposition  would  lie,  but  the  error  c 
not  necessarily  involve  the  nullity  of  the? 
zure.  Manseau  v.  Bernard  A  Bernard^  2  H. 
242,  S.  G.  1870. 

X.  MoKET  Paid  bt. 

114.  A  party  who  by  erreur  de  droit  has « 
money  to  a  corporation  under  a  by-law  wfai 
was  illegal,  and  which  has  since  been  set  mi 
can  recover  from  the  corporation  what  he  b 
so  paid.  Leprohon  &  The  Mayor,  etc.,  of  Moi 
real,  2  L.  G.  R.  80,  Q.  B.  1047  et  seq  0.  C. 

XI.  Writs  op. 

116.  A  writ  of  error  does  not  lie  from  a  ju(i 
ment  on  a  rule  for  contempt,  issued  oat  q(  i 
Gourt  of  Queen's  Bench  on  the  Crown  side.  Ba 
sou  k  Reaina,  11  L.  G.  J.  168,  Q.  B.  1867. 

116.  Where  a  writ  of  error  has  been  signed  I 
the  Grown  prosecutor  in  the  name  of  the  a:ij 
nev  general,  instead  of  the  attornev  general  hii 
seff,  it  must  be  set  aside.  Duntop  &  Bern 
11  L.  G.  J.  271,  A  3  G.  L.  J.  67,  Q.  B.  186..  i 

117.  A  writ  of  error  cannot  be  granted  wii 
out  the  fiat  of  the  attorney  general.  Notm 
13  L.  G.  J.  266,  Q.  B.  1869;  1114  G.  C  P 


ERRORS. 
I.  I»  Statutes,  see  AGT8  or  the  Lkgisi 

TFRE. 


ERROR  AND  APPEAL— iSe« 
APPEAL,  CRIMINAL  LAW. 


ESCHEAT— &«    CROWN,  Right 

Pbopbety. 


ESTATE. 

I.  Of  Absentee,  see  ABSENTED.    , 
n.  Of  INBOLVENT,  «ec  INSOLVENCY: 


ESTATES. 

I.  Glaimed  by  THE  Growk,  See  CBEDITO| 
Rights  of. 


ESTOPPEL— See  PLEADING. 


ESTRAY— See  ANIMALS. 
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I.  Adhissiov  or. 

4fUr  Change  afProcedurey  118. 
U.  ADMissioirB,  1 1:^140. 

III.  Aptkb  JuDGFXEirr,  141 . 

IV.  AjrswEBs  BUR  Faits  et  Articles,  142, 
113. 

y.  AUTREHTIO,  144-146. 

YL  Before  Rboorder,  147. 
YIL  BuRDEH  op  Proof,  148-179. 
Vm.  By. 

Jffidami  taken  in  Foreign  Country ,  180. 

Books,  181. 

ComaUmon,  182. 

Copif  of  Deed,  183. 

Copif  of  EegistraUony  184. 

Secdpiy  185, 186. 

Bwijstrar'9  CertiftcaU,  187. 

mU,  188. 

IX.  COHMEKCKMENT  DE  PrEUYE,  189-196. 

I.  Coereroial  Matters,  197, 198. 

XL  CoxFESsiovB,  199-202. 

XII.  Decisort  Oath,  203-206. 

XHL  DmsioN  of,  207. 

XIF.  DouBTFUi.,  208. 

XT.  Dti56  Declarations,  209. 

XYL  ENGLISH  Rules  of,  210,  211. 

XYn.  ExAxnrATioN  of  Witnesses,  212-222. 

XVm.  ExoLUSioN  OF,  223. 

XII.  Hearsay,  224. 

XX.  Ik  Actions. 
Againtt  Ckuriers,  225 . 
B9  Notaries,  226. 

J^  Seamen,  227. 

lot  ComplainUy  228, 229. 

For  Breaeh  of  Promise  of  Marriage,  230. 

Of  Damages,  231. 

qfSkm£Ty  232, 233. 

(M  BOlM  and  Notes,  234. 

To  Account,  235. 

XXI.  In  Casks. 

BetHwoi  Master  and  Servant,  236, 237. 
XXn.  In  Commrbcial  Matters,  238. 
XXro.  In  Criicinal  Cases,  239-244. 
XXI Y.  In  Election  Cases,  246,246. 

XXV.  In  Extradition  Cases,  247, 248. 

XXVI.  In  Hypothecary  Action,  249, 250. 
XXVU.  In  Imfrobation,  251-253. 
XXVIIL  In  iNflOLTKNOY,  254. 

XXIX.  In  MARrrmE  Cases,  255-258. 

XXX.  In  Mattsrs  of  Wills,  259,260. 

XXXI.  In  Bbbuttal,  261-363. 
XXXn.  In  SfTR-BEBUTTAL,  264,  265. 
XXim.  In  Writino,  266, 267. 

XXXIV.  Irrelevant,  268. 

XXXV.  Judicial  Notice,  269-271. 

XXXVI.  Memorandum  in  Writimg,  272, 273. 
XXXVn.  NonoE  to  Produce   Documents, 

Hi. 
XXXVm.  Of. 
Aeemmi,  275,  276. 
AgaU,  277,  278. 
Bad  EaUh,  279. 
BaU  haomg  been  entered,  280. 
BmJk  StataiCBnt,  281. 
BapUamaL  Register,  282 


Bills  and  Notes,  283-285. 

Birth,  286. 

Children,  287. 

Qmstyrts,  288-296. 

Contract  made  in  Foreign  Country,  297. 

Court  of  Record,  298. 

CredUnli^,  299. 

Date  of  Promissory  Note,  300. 

Dtfenadnts  in  Action  oui  tarn,  301,  302. 

Execuiionof  Power  of  Attorney,  Z^Z,  304. 

HandwHHng,  305-307. 

Heirship,  308. 

Illegal  Practices,  309. 

Impotency,  310. 

Intention,  311. 

Liability  under  a  Deed  of  Sale,  312. 

Malice  tn  OrimincU  Cases,  313. 

Members  of  Corporations,  314. 

Membership  of  Parliament,  315. 

Negligence,  316, 317. 

Notary  as  to  Notice  of  Protest,  318. 

Notary  as  to  a  Will,  319. 

One  Witness,  320. 

Ownership,  321. 

Parties  Interested,  322-328. 

Parties  to  the  Suit,  329-341. 

Partners,  342. 

Partnership,  343. 

Payment,  344,  345. 

Persons  Deceased,  346. 

PrescribedNote,  347, 348. 

Record,  349. 

Relations,  350-355. 

Relationship,  356.  " 

Sale,  357. 

Separation  of  Property,  368. 

Solicitor,  369. 

Slander,  360. 

Value  of  Ooods  Seized,  .361. 
XXXIX.  On  Preliminary  Pleas,  362. 
XL.  Parole,  363-434. 
XLI.  Presumptiye,  435. 
XLU.  Privileged  Communications,  436-445. 

Of  Advocates,  446,447. 

Of  Telegrams,  448,449. 
XLlII.  Proof. 

In  Actions  of  Slander,  460. 
Lost  Documents,  461. 

f Marriage,  462. 
Oumership,  453. 
^ Payment,  464, 
Of  Signature,  456-469. 
XLIV.  KiGHTB  OF  Parties  with  Regard  to, 
460. 
XLV.  Statute  of  Frauds,  461-470. 
XL VI.  To  BE  Taken  in  Writing,  471, 472. 
XLVn.  Variance     between   Declaration 
AND  Proof,  473-476. 
XLVIU.  When  Admissible,  476-492. 

I.  Admission  of. 

118.  After  Change  oj  Procedure. — The  plain- 
tiff declared  upon  a  donation  of  a  certain  date 
and  at  the  enquite  proved  another  donation  of  a 
different  date.  Before  the  case  was  heard  he 
moved  to  amend  his  declaration  bv  inserting  the 
true  date  of  donation.  The  defendant  consented 
to  this  amendment,  and  the  plaintiff  then  set 
down  the  cause  for  final  hearing,  without  any 
other  ukerior  proceeding,  and  when  the  cause 
came  on  pretended  that  the  law  would  permit 


475 


EVIDENCE. 


him  to  use  ektxenquite  taken  in  a  prior  suit  upon 
the  same  cause  of  action »  and  tnat  this  was  a 
similar  case.  Sed  per  curiam. — When  a  cause 
has  been  out  of  court  by  &perempiion  dHnstancCy 
if  an  enqii^te  has  been  taken  it  is  allowed  to 
subsist,  and  may  be  used  in  a  second  suit  founded 
upon  the  same  ground  of  action,  and  this  appears 
to  be  reasonable,  but  we  are  not  aware  of  any 
authorities  that  would  justify  the  reception  of 
an  enquiie  in  a  subsequent  cause  under  other 
circumstances.  Leclere  v.  Roy,  3  Rev.  de  Leg. 
362,  K.  B- 1818. 

II.  Admissions. 

119.  No  admission  of  facts  can  be  inferred 
from  the  contents  of  an  exception  to  the  service, 
as  evidence  of  such  admissions  must  be  express. 
Brouchu  v.  Bourgo,  2  Rev.  de  Leg.  280,  K.  B. 
1811. 

1 20.  Admissions  contained  in  a  plea  cannot  be 
divided,  but  must  be  taken  entire.    Holland  & 

TTiZffon  6< ai.,  I  L.C.R.  60,  Q.B.  1861;  1243  C.C. 

121.  In  an  action  for  the  amount  of  an  insur- 
ance policy,  for  the  premium  of  which  a  promis- 
sory note  had  been  given,  which  was  dishonored 
at  maturity,  but  for  which  no  policy  or  interim 
receipt  had  been  issued  by  the  company — Held, 
confirming  the  judgment  of  the  court  below,  that 
the  admission  of  tne  manager  of  the  company 
was  admissible  to  prove  the  existence  of  the 
contract.  MuttuU  Insurance  Company  &  Mc- 
Gillivray,  2  L.  C.  J.  221,  Q.  B.  1867  ;  1233, 1244 
&  2470,  C.  C. 

122.  In  an  action  to  recover  a  sum  of  money 
alleged  to  have  been  charged  twice  in  an 
account  rendered  some  years  previous  by  de- 
fendants while  co-partners,  and  the  issue  was 
confined  to  the  question  whether  the  amount 
was  charged  twice  or  not,  and  it  was  admitted 
by  one  of  the  defendants  in  answer  to  interrog- 
atories sur  faits  et  articles  that  such  was  the 
case — Held,  that  the  admission  thus  made,  ailer 
the  dissolution  of  the  partnership,  was  binding 
on  all  the  members  of  the  firm.  Fisher  & 
Russell  et  al,  2  L.  C.  J.  191,  S.  C.  1868. 

123.  Where  the  defendant  in  an  action  of  dam- 
ages before  a  jury  for  false  imprisonment  ad- 
mitted in  his  plea  as  follows:  '*  true  it  is  that 
the  defendant  caused  the  said  plaintiff  to  be 
arrested  as  in  the  said  declaration  mentioned,  but 
not  with  the  aggravating  circumstance  therein 
alleged,*'  and  the  judge  charged  the  jury  to  acquit 
on  the  following,  among  other  grounds :  "becjause 
the  admission  m  the  plea  that  the  plaintiff  had 
been  arrested  by  the  defendant,  but  not  in  the 
manner  set  out  in  the  declaration,  which  was 
especially  denied,  was  not  proof  that  the  affidavit 
set  out  in  the  declaration  was  made  by  defendant, 
or  that  the  arrest  took  place  on  that  affidavit'* 
— Held,  on  motion  for  a  new  trial,  that  the  ad- 
mission in  the  plea  was  an  admission  of  the 
fact  so  complete  and  decided  that  the  plaintifif 
was  not  absolutely  bound  to  make  any  further 
proof  of  the  fact  so  admitted,  and  the  motion  for 
a  new  trial  must  therefore  be  granted.  Monty 
&  Ruiter,  6  L.  C.  J.  61,  S.C.  1860. 

124.  On  a  trial  for  bigamy — Held,  that  the 
admissions  of  the  prisoner  of  the  first  marriage, 
unsupported  by  other  testimony,  were  insuffi- 
cient to  support  the  conviction.  Regina  v. 
Creamer,  10  L.  C.  R.  404,  Q.  B.  1860. 
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126.  In  action  for  money   lent — Held,  that 
Aulmissions    by    the    defendant   in    answer  to 

^interrogatories  sur  faits  et  articles  that  he 
I  received  the  amount  ior  a  debt  due  him,  without, 
I  however,  having  specially  pleaded  such  debt, 
I  was  a  sufficient  commencement  de  preuxit  par 
I  icrit  to  justify  the  adduction  of  parole  evidence.  / 
I  F(yrd  v.  Butler,  6  L.  C.  J.  132  S.  C.  1861 ;  25y 

Vc.c.  P. 

^  126.  In  an  action  to  rescind  a  promise  of  sale 
of  an  immoveable,  which  was  admitted  by  the 
defendant,  but  under  different  conditions  from 
those  alleged  by  the  plaintifl"— ITeW,  reversing 
the  judgment  of  the  court  below,  that  the  latter, 
though  adducing  no  evidence,  was  entitled  to 
judgment  in  conformity  with  such  admissions. 
Lacroix  v.  Lambert,  12  L.  C.  R.  229,  Q.  B. 
1862. 

127.  In  an  action  for  rent  under  a  verbal 
lease — Held,  that  the  defendant  having  admitted 
in  one  of  his  pleas  the  existence  of  a  verbal  leafe 
such  admission  must  be  taken  against  him, 
although  the  defendant  also  pleaded  the  general 
issue.  Viger  &  Beliveau,  7  L.  C.  J.  1 99,  Q.  B. 
1863  ;  1233,  sec.  3,  &  1608  C.  C. 

128.  And  also  that,  having  admitted  that  he 
had  agreed  to  pay  £180  rent  and  asfiessmenu^ 
the  court,  in  maintaining  the  demand  of  the 
lessor  for  £260  rent,  would  not  also  allow  him 
for  the  assessments,  which  were  admitted  in  the 
plea,  that  is  to  say  would  not  divide  the  ad- 
missions in  the  plea.    lb.,  1243  G.  €. 

129.  In  an  action  on  a  lost  note---2^2d,  that 
a  variance  between  the  declaration  and  the 
proof  was  covered  by  an  acknowledgment  of 
the  maker,  subsequent  to  his  knowledge  of  the 
loss  of  the  note.  Carden  &  Ruiter,  9  L.  C.  J. 
217  &  16  L.  C.  R.  237,  Q.  B.  1864. 

130.  In  an  action  against  the  defendant  for 
the  value  of  carpets  ordered  by  the  defendant  to 
be  made  according  to  directions  then  given,  and 
which  were  made  accordingly,  but  of  which  the 
defendant  refused  to  take  delivery  or  to  pay  for, 
and  on  action  brought  relied  entirely  upon  xha 
Statute  of  Frauds  for  want  of  evidence  of  any 
contract — Held,  reversing  thejudgmentof  the 
superior  court,  that  the  admissions  of  the  de 
fendant,  either  in  hi^  pleading  or,  as  a  witness^or 
in  answer  to  interrogatories  sur/aiis  et  turUcles, 
to  be  equivalent  to  tne  note  or  memorandum  in 
writing  required  by  the  Statute  of  Frauds,  hot 
that  the  judgment  dismissing  the  action  mu$t 
be  maintainSl  on  other  rounds.  Baylis  v. 
Ryland,  16  L.  C.  R.  94,  S.  C.  R.  1864;  261 
C.  C.  P. 

131.  A  judgment  rendered  on  the  confession 
of  one  partner,  in  the  name  of  the  partnership, 
after  the  dissolution  of  the  partnership,  mayb« 
set  aside  bv  the  other  partner  or  partners, 
especially  if  there  be  reason  to  suspect  collusiori 
on  the  part  of  the  person  who  makes  the  con 
fession.  Moore  v.  tyLeary  et  al,,  9  L.  C.  J.  164 
S.  C.  1866. 

132.  Answers  made  by  a  defendant  in  a  case  h 
his  cross-examination  on  an  affidavit  made  It 
support  of  a  motion  to  be  allowed  to  plead  d 
novo,  cannot  be  produced  as  evidence  agains 
him  on  its  merits.  Lepage  et  al,  v.  Chartier,  V 
L.  C.  J.  29,  S.  C.  1866. 

133.  When  a  marriage  is  contracted  in  a  plac 
where  there  are  no  priests,  no  magi6traie&,  n< 
civil  or  religious  authority  and  no  registrars 
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the  admifisions  of  the  parties  combined  with 
cvbabitation  and  general  repute  will  be  the 
l-e?t  e?iclence.  CormoUy  v.  Woolrieh  <fe  Johnson 
fiaL  11  L.  C.  J.  197  &  3  C.  L.  J.  14,  S.  C. 
h67;5lC.  C. 

134.  The  defendant  was  convicted  of  selling 
liquor  without  a  license.  There  was  a  plea  oi 
ittrefois  acqwi,  and  then  there  was  the  general 
;^ue.  Subsequently  the  defendant  withdrew  the 
fjea  of  autrtfois  ctcquU,  and,  there  being  some 
iificulty  about  the  identity  of  the  man,  the 
ca-se  was  dismissed  in  the  court  below.  The  re- 
^e.^ue  inspector,  however,  brought  it  before  the 
S)i{«rior  Court  contending  that  the  plea  of  auire- 
f'li  <y^t  was  an  admission  of  identity — Held, 
xatotMDing  this  view,  that  the  identity  was 
tr-iablished.   Dumford  v.  Cypioi,  3  C.  L.  J.  20, 

135.  The  statement  in  the  declaration  in  the 
onirinal  demand  of  the  value  of  coal  de- 
livered, it  was  held,  could  not  avail  the  defend- 
a&t  in  support  of  an  incidental  demand  for  the 
Tilaeoftheooal.  Beaudry  w.  Janes ^  15  L.  G.J. 
Jh.S.  C.R.  1871. 

136.  An  admission  in  writing  hj  the  party 
chained,  made  at  the  instance  of  the  judge,for  the 
pirpoaeof  settling  the  dispute  between  them, 
Hi  lit  have  been  held  to  have  been  made  without 
prejudice,  and  cannot  avail  as  evidence  in  sup- 
port ofh  rule  for  contempt,  in  case  the  judge 
refuse  to  accept  it  as  a  sufficient  apology.  Ram- 
w  op.,  15  L.  C.  J.  17,  P.  C.  1871. 

1^7.  And  the  admission  of  a  proprietor  of  a 
pjpertj  charged  with  an  alimentary  allowance, 
ilDOt  tainted  with  collusion,  is  pKX>f  against 
b.m  of  the  alimentary  character  of  the  claims, 
to  the  payment  of  which  the  prohibition  to 
brpotheca'te  or  alienate  contained  in  the  will  is 
^pijeeii.  Wilson  v.  Fallon  es  qual.  &  Douire 
Hal,  16  L.  C.  J.  197,  8.  C.  R.  1872. 

13>.  Admiseions  contained  in  a  factum  filed 
in  rtriew  are  binding  on  the  party  filing  the 
ume.  Garden  v.  Lemieux,  16  L.  C.  J.  336, 
IC.B.1872;  1244  C.C. 

1^.  Statements  voluntarily  made  under  oath 
kfere  the  fire  marshal,  concerning  the  cause  of 
be  fire,  vere  held  to  have  been ,  properly  ad- 
iitiedas  evidence  against  the  accused  on  his 
knl,  even  though  not  cautioned  as  to  the  con- 
■iliiences  of  any  statement  he  might  make 
lading  to  criminate  him.  Regina  v.  Oiote^  18 
U  C.  J.  103,8.  C.  K.  1873 ;  32  A  33  Vic.  bh.  29, 

140.  An  admission  in  a  plea  of  a  portion  of 
|iiiatifr»  demand,  nnaccompanied  by  an  actual 
BM&ttion  of  judgment,  will  not  entitle  the  de- 
fcodaDt  to  the  costs  of  contestation,  in  case  the 

eitiff  do  not  obtain  judgment  for  more  than 
imonnt  admitted,  and  under  any  circum- 
Mmuj  a  prayer  in  each  plea  that  the  defendant 
knndemDed  to  pay  costs  as  in  an  uncontested 
KtMttonlv,  is  irregular.  LcUham  v.  Martin^  18 
L  C  J.  ^,  8.  C.  B,  1874;  97  C.  C.  P. 

ni  Arm  JUDOKENT. 

iil.  The  eonrt  will  not  grant  an  order  to  ex- 
jBune  a  sick  witness  on  behalf  of  the  plaintiff 
fcicaiige  in  which  the  action  has  been  dis- 
twi,  and  is  now  pending  in  appeal.  Gareau 
».  Qprtau,  2  L.  C.  J.  303,  S.  C.  1876. 


IV.  Answers  sur  Faits  et  Articles. 

142.  The  answers  of  a  party  summoned  on  a 
rule  for  /aits  et  articles  can  only  make  proof 
against  himself.  Gregory  &  Kershaw  &  Fow- 
ler, 3  Rev.  de  L^g.  98,  K.  B.  1818. 

143.  Held,  that  the  sale  of  greenbacks,  to  be 
delivered  in  future,  can  be  proved  by  admissions 
on  ^aiis  et  articles,  and  without  any  proof  in 
writing.  Nichols  v.  Hios,  2 R.  C.  475,  8.  C.  R. 
1872 ;  261  C.  C.  P. 

V.  Authentic. 

144.  The  Quebec  Gazette  makes  authefatic 
evidence  of  the  publication  of  the  proceedings 
in  the  courts  of  tne  Province,  such  as  orders  to 
call  in  creditors,  sales  by  sheriff,  etc.  Huppi  v. 
i>ionne,  2  Rev.  deUg.  333,  K.  6.  1818;  1207 
C.C. 

146.  A  copy  of  a  notarial  instrument  is  evid- 
ence in  Canada,  under  the  law  of  England,  in 
cases  in  which  the  rule  of  that  law  obtains  in 
evidence.  Moses  y.  Henderson,  2  Rev.  de  Li6g. 
278,  K.  B.  1809  ;  1216  C.  C. 

146.  A  copy  of  a  paper,  signed  before  one  no- 
tary only,  cannot  be  received  in  evidence  as  an 
authentic  deed.*  Miville  v.  Roy,  2  Rev.  de  L6g. 
278,  K.  B.  1809. 

VI.  Before  Recorder. 

147.  On  an  application  to  quash  a  judgment 
rendered  by  the  recorder  of  the  city  of  Montreal 
on  the  ground  of  want  of  jurisdiction — Held, 
that  the  recorder  was  exempt  by  statute 
from  making  a  record  of  the  evidence  adduced 
before  him,  and  consequently  that  the  Superior 
Court  has  no  means  of  testing  the  question  of 
jurisdiction,  a  solution  of  which  depends  on  the 

Srecise  character  of  such  evidence .  t  Gould  exp, 
;  Bourret,  1  L.  C.  J.  162,  8.  0. 1867. 

VII.  Burden  of  Proof. 

148.  Where  in  an  action  against  a  carrier  for 
damage  to  the  goods  intrusted  to  his  care  he 
contends  that  there  has  been  fraud  or  conceal- 
ment, the  burden  of  proof  is  on  him.  Hart  & 
Jones  et  at,  1  S.  R.  689,  K.  B.  1834. 

149.  In  an  action  by  an  assignee  to  set  aside 
the  transfer  by  the  insolvent — Held,  that  the 
burden  of  proof  was  on  the  insolvent  to  show 
his  good  faith,  and  that  the  transaction  com- 
plained of  was  in  the  usual  course  of  dealing.  1 
Rev.  de  Leg.  40,  Q.  B.  1846. 

160.  In  an  hypothecary  action  in  which  the 
holder  and  defendant  pleaded  the  prescription 
of  two  years  entre  presents — HeM,  that  the 
burden  of  proof  was  on  him  to  establish  such 

flea.  lAna  et  al.  v.  Boyer,  1 L.  C.  R.  139,  8.  C. 
861. 

161.  A  general  answer  to  a  plea  is  sufficient  to 
put  the  defendant  upon  proof  of  the  allegations 


*  Obsolete.  By  the  Civil  Code  it  is  provided  that  a 
notarial  instrament  received  before  one  notary  Is  aathen* 
tio,  if  signed  by  all  the  parties  thereto.  1208  0.  C— £d. 

t  By  the  act  constituting  the  charter  of  the  city  of 
Montreal  it  is  provided  thafthe  depositions  of  the  party  or 
of  the  witnesses,  both  in  civil  cases  and  in  cases  of  oom- 

Slalnte  or  prosecution,  shall  not  be  reduced  to  writing.  Q. 
7  Via  ch.  81,  p.  146.— Ed. 


479 


BVIDENCaS. 


EVIDENCE 


480 


/ 


of  such  plea.  SU  John  v.  Delisle^  2  L.  G.  R.  150, 
S.  C.  1861. 

152.  Action  was  brought  by  plaintiff  to  set 
aside  the  marriage  of  her  brother  with  the  de- 
fendant on  the  jzround  that  at  the  time  of  the 
solemnization  of  the  marriage  he  was  suffering 
from  delirium  tremensy  and  had  not  the  reason  or 
mental  capacit}^  which  would  render  him  com- 
petent to  enter  into  such  a  contract — Held,  oon- 
nrming  the  decision  of  the  court  below,  that  the 
burden  of  proof  was  on  the  plaintiff  to  show  that 
such  was  the  case.  Scott  &  Paquet  et  dL,  A 
L.  G.  J.  151,  Q.  6.,  A  3  G.  L.  J.  136,^11 
L.  G.  J.  289,  &  17  L.  G.  R.  283,  P.  G.  1867. 

163.  In  an  appeal  from  a  judgment  setting 
afflde  the  verdict  of  a  juiy  in  an  action  of  dam- 
ages for  verbal  slander — Meld,  that  the  onus  pro- 
bandi  was  on  the  plaintiff  who  pleads,  in  an 
answer  to  a  plea  of  prescription  of  one  year,  that 
the  slanderous  expressions  did  not  come  to  her 
knowledge  until  within  a  year  and  a  day  from 
the  commencement  of  the  action.  Fergtuon  v. 
Gilmaur,  1  L.  G.  J.  131,  Q.  B.  1857. 

154.  Where  the  euardian  o^  goods  seized,  in 
answer  to  a  rule  ror  eontrainte  par  corps  for 
foilure  to  produce  the  goods,  pleads  that  they 
were  only  of  such  an  amount  or  value,  the  bur- 
den or  proof  is  upon  him  to  show  it.  Leverson 
et  ah  &  Boston,  2  L.  G.  J.  297,  Q.  B.  1858 ;  k 
art.  159  infra. 

155.  Where  goods  had  been  deposited  with  a 
regular  warehouseman,  and  some  of  them  were 

.  found  to  be  missing  when  demanded,  and  to  an 
action  brought,  he  pleaded  that  the  missine  ffoods 
must  have  been  stolen,  as  his  store  had^een 
broken  into  during  the  time  that  the  goods  were 
in  his  ix)68ession — Held,  confirming  the  judg- 
ment of^  the  court  below,  that,  in  order  to  free 
himself  from  liability,  he  was  bound  to  establish 
the  robbery.  Fraser  et  aL  &  Roche,  7  L.  G.  R. 
742,  S.  G.&  8  L.  G.  R.  288,  Q.  B.  1858. 

156.  And  where  the  plaintiff  claimed  the  sum 
of  X1600  from  the  defendant,  in  her  quality  of 
executrix  of  the  testator,  by  virtue  of  a  letter  pur- 
porting to  have  been  written  by  the  testator  some 
fourteen  years  previously,  in  which  he  promised 
to  pay  plaintiff  the  said  sum  of  £1500,  on  condi- 
tion, amonff  other  things,  that  she  should  marry 
his  adopted  son,  of  whom  he  appeared  to  be  very 
fond — Held,  reversing  the  judgment  of  the 
Queen's  Bench,  that  it  was  incumbent  upon  the 
plaintiff  to  prove  all  the  facts  alleged  oy  her, 
namely,  the  signing  of  the  letter,  the  delivery  of 
the  sanie  to  her,  either  by  the  party  signing  or 
with  his  consent,  and  tne  accomplishment  of 
the  condition  precedent,  namelv  tne  marriage, 
which  fact  she  had  not  established.  McCarthy 
&  Hart,  8  L.  G.  R.  369,  P.  G.  1868. 

^  157.  In  an  action  of  capias — Held,  that  the 
f  affidavit  made  prima  facie  proof  of  the  pre- 
)  tensions  of  the  plaintifl^  and  tne  burden  of  proof 
1  was  on  the  defendant  to  show  that  they  were  un- 
1  true.  DoiUre  v.  McCHnnis,  5  L.  G.  J.  158,  S.  G. 
(    1861 ;  819  G.  G.  P. 

t  158.  Action  was  brought  aeainst  a  contractor 
for  damages  sustained  by  the  fall  of  a  b&Eim  from 
a  building,  for  the  construction  of  which  he,  the 
defendant,  had  the  contract — Held,  that  the  bur- 
den of  proof  was  upon  the  defendant  to  show  that 
the  accident  was  not  the  r&sult  of  negligence. 
Holmes  v.  McNeoin,  5  L.  G.  J.  271,  S.  C.  1861 ; 
1854  G.  G. 


169.  Where  a  guardian  was  allowed,  under  i 
rule  for  eontrainte  par  corps,  to  pay  the  value  of 
the  things  which  he  had  failed  to  mxluce,  nther 
than  the  amount  of  the  debt— JETeki,  that  Ok 
burden  of  proving  such  value  rested  with  lum. 
Hiagins  ft  at,  v.  Bobillard,  12  L.  G.  R.  3,  Q.  B. 
1861 ;  Sc  art.  154  supra, 

160.  Where  an  opposant  claimed  by  oppoeition 
out  of  the  proceeds  of  a  farm  sold  by  the  eheriff 
the  amount  of  a  legacy  left  him  by  the  leBtator, 
who  had  owned  the  property,  and  the  oppositioD 
was  contested  on  the  ground  that  the  onpoffani 
had  never  lived  in  this  country,  and  that  sht 
was  dead  before  the  death  of  the  testator— ^e//f. 
reversing  the  judgment  of  the  court  below,  (10 
L.  G.  R.  79).  that  it  was  the  duty  of  the  opp(K 
ant  to  establish  her  existence.  Bonadna  i 
Mcintosh,  U  L.  G.  R.  327,  Q.  B.  1861. 

161.  And  where  the  defendant  in  an  action  for 
freight  claimed  by  incidental  demand  for  lo8san«i 
damage  of  the  cargo  during  the  voyage—^eli, 
confirming  the  judgment  of  the  court  below,  that 
the  burden  of  proof  was  upon  the  carrier  to  Bhoi« 
that  the  loss  or  damage  had  been  occasioned  U 
the  perils  of  navigation,  in  order  to  claim  exeni]- 
tion  from  liability  therefor.  Gaherty  v.  Torrancf 
et  al,  4  L.  G.  J.  371,  S.  G.  1860,  A  6  L.  C.  J.  313 
&  13  L.  G.  R,  401,  Q.  B.  1862 ;  1675  C.  C. 

162.  Where  the  defendant  under  a  writ «.'" 
capias  petitioned  to  set  it  aside  on  the  gruuu  i 
that  the  allegations  of  the  afiidavit  on  wnich  u 
issued  were  false — Held,  that  the  burden  *' 
proof  was  on  the  defendant  to  prove  them  «-\ 
Egeri  et  al  v.  Laidlaw,  7  L.  C.  J.  227,  S.  C. 
1862;819G.  C.  P. 

163.  On  .  a  petition  for  quo  warranto  to  t^\ 
&side  the  election  of  a  municipal  councillor— 
Held,  that  the  burden  of  proof^was  on  the  de. 
fendant  to  show  that  the  election  had  been  held  ac- 
cording to  law.  Beliveau  v.  Juneau,  7  L.  G .  J.  63, 
S.C.&Talbotv.Pacaud,1L.C,J.^7,S.C.im 

164.  In  an  action  of  damages  for  the  issuing 
a  search  warrant  without  probable  cause — Held, 
that  the  allegation  of  the  absence  of  any  prr 
bable  cause  would  entitle  the  plaint^to  a  nld<^ 
ment,  unless  the  defendant  proved  that  prorabI« 
cause  existed.  Munandee  v.  Allard,  14Xi.  C.  B 
154,  G.  G.  1863. 

165.  Where  a  quantity  of  iewelleiy  containing 
indecent  pictures  was  seized  on  information  li 
the  custom  authorities,  etc.,  and  the  owner  re 
claiming  it,  a  question  arose  concerning  pro>J 
of  importation — Held,  that  such  importatiol 
would  be  presumed,  unless  the  oontrary  wed 
proved.  JKegina  v.  Saunders,  14  L.  C.  S.  36 4 
8.  G.  1864. 

166.  Where  the  attomey-eeneral  claimed  th 
forf(ffture  of  eoods  alleged  to  have  passed  throng 
the  custom  house  without  entry  or  permit,  ail 
without  payine  dues,  and  the  claimant  or  own^ 
of  the  goods  denied  the  allegation — Held,  Wd 
the  buraen  of  proof  was  on  him.  Dorion  I 
BothstHn,  8  L.  G.  J.  130,  S.  G.  &  1  L.  C.  L. , 
85,  Q.  B.  1864;  &  Q.  31  Vic.  cap.  6,  sec.  51. 
r^  157 .  In  an  action  on  a  note,  m  which  the  •! 
fendant  pleaded  that  he  had  received  no  con^idci 
ation,  it  being  given  to  the  plaintiff  by  way  i 
accommodation — Held,  that  the  bnrdeD  of  pn:j 
was  on  the  plaintiff  to  sliow  that  he  had  givJ 
value  for  the  note.  Converse  v.  Broum^  10  L.  C 

96,  S.  C.  1865. 
168.  The  burden  of  proof  is  on  the  petit  ior. 
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naderthe  lofloWent  Act  of  1864, 8.  3,  to  establieh 
that  a  stoppage  ib  only  temporary,  and  that  his 
tfigett  IB  auwient  to  meet  nis  nabilitiee.  Mc- 
Otaig  eialk  Leamy,  11  L.  C.  J.  193,  S.  G.  B. 

1866. 

169.  On  TeTieur  of  a  judgment  dismissing  an 
a:tk>D  of  damages  for  ii^juiy  to  a  horse  by  colli- 
sioD  00  aiailway — Hddi  that  the  burden  of  proof, 
both  to  show  neglect  on  the  part  of  the  defend- 
iots,  and  proper  care  on  the  part  of  the  plaintiff 
himself,  was  on  the  plaintin.  Moffeite  v.  The^ 
(hold  Tmiik  Railway  (h.  of  Oomaaa^  IS  L,C, 
231,  S.  C.  R.  1866. 

170.  Where  land  had  been  sold  by  a  munici- 
palitj  far  taxes,  and  the  owner  brought  action  in 
re^daaoa  of  (he  sale  on  account  of  alleged 
iiregakrities— ir«k{,  that  the  burden  of 
proof  was  on  the  municipality  to  show  that  all 
iLe  formalities  reouired  by  law  had  been  ob- 
$er?ed.  PaUan  k  The  Oorporaiion  of  St  Andrt 
d'Adon,  13  L.  G.  J.  21,  S.  G.  1868 ;  998  ei  sti 
M.C. 

171.  The  general  rule  that  the  burden  of  proof 
>-an  the  opposant  as  plaintiff  suffers  no  exception, 
tven  when  the  opposition  simply  negatives  the 
aliegations  of  the  affidavit  on  which  an  execution 
LHMied,  before  the  expiration  of  fifteen  days  after 
'.dgment.  Baudreau  v.  Lanctot  &  Lanctot,  12 
L.C.J.345,S.  G.R.  1868. 

172.  lo  actions  by  municipal  corporations  for 
!4ief>,  the  burden  of  proof  is  on  the  corporation  to 
Aii'jv  that  all  the  formalities  have  been  observed 
I.:  coonectioQ  with  such  actions,  which  are  pre- 
«<:nbed  bj  the  statute  under  which  they  are 
1  rought.  Mathews  &  The  Mayor y  dcc^  of  Mon- 
t'^U  1  R.  L.  610,  Q.  B.  1870. 

173.  The  omuprobancU  is  upon  the  tenant  to 
y^^t  that  the  fire  is  not  the  result  of  neglect 
•  1  the  part  of  himself  or  servants,  when  the  pre- 
I  .i^  are  burnt  while  in  their  occupation.  AllUf 
V  fMte-,16L. G.J.  13,S.G.R.  1871;  1629  C.C. 

174.  It  is  for  the  crown  to  prove,  on  an  indict- 
n  fDt  for  bigamy,  that  a  person  marrying  a  second 
(tne,  whose  husband  or  wife  has  been  continually 
al-^nt  from  such  person  for  seven  years  im- 
:^Hiiatel^  {trior  thereto,  knew  such  person  to  be 
•iizig  within  that  time.  Regina  v.  Fontainey 
V'  L  C.  J.  141,  Q.  B.  1871 ;  4  &  6  Vic.  cap.  27 
<i[  C.  32  jk  33  y  ic.  Ci^.  20,  sec.  58. 

175.  Where  in  an  action  by  a  notary  for  his  fees 
(i"  client  pleaded  that  the  deed  was  not  made 
r  ilme-^MMy  that  it  was  for  him  to  prove  it. 
Efiard  V.  Blouiny  4  R.  L.  479,  G.  C.  1872. 

176.  Oo  the  trial  of  oreliminary  objections  in 
^  friioD  cases  the  burden  of  proof  is  on  the  party 
I  :•  ading.  Dmal  et  al,  k  Casgrain  ei  al,y  19 
L  a  J.  16,  K  C.  1874. 

177.  Where  the  demand  of  assignment  has 
^•;^&  wroogfttlly  made  on  a  debtor,  the  burden 
"'proof  is  apon  him  to  show  want  of  probable 
<  ^<i<e.  Simeoe r,  Beaueheminy  6  R.  L.  71,  S.  G. 
i'74;  Ins.  Act  1875,  sec.  6. 

I'd.  Where  fire  had  broke  out  on  board  a 
^itamboat  and  caused  damage,  and  action  was 
ffooght— jJeU,  that  the  burden  of  proof  was 
f'n  the  owners  of  the  boat  to  show  that  the  fire 
^'^«  Dot  attributable  to  their  negligence  or  that 
•<  their  employees.  The  Oanaaian  Namgation 
0,.  T,  HaveSyl9L.  G.  J.  269,  Q.  B.  1875  ;  1672, 
n73  4l674C.G. 

Kf^.  Id  an  action  commenced  by  attachment 
Ul^?e  JQilgment,  issued  upon  plaintifTs  own 


affidavit  of  secretion — Held,  that  though  the 
defendant  by  his  plea  denies  the  secretion  and 
the  facts  alleged  in  the  declaration  and  affidavit 
generally,  the  facts  sworn  to  were  held  to  be 
proven,  and  the  onus  of  proving  the  contrary 
was  on  the  defendant,  mehoi  ei  oZ.  v.  McOill 
|e<  al,  20  L.  G.  J.  139,  S.  G.  1876. 

Vm.  By. 

180.  Affidamt  taken  in  Foreian  Oouniry.^^ 
An  affidavit  sworn  to  before  the  cnief  magistrate 
of  a  town  in  Scotland  is  lawful  evidence  in  this 
province,  under  the  statute  6  Geo.  IT.  cap.  7,  if 
it  be,  in  other  respects,  according  to  that  statute. 
~>enniston  v.  Wicson,  2  Rev.  de  L^g.  336,  K.  B. 
.821. 

181.  Books. — The  books  of  a  bank  are  not 
evidence  in  its  favor,  to  prove  payments  made 
by  the  bank.  Brooke  v.  The  City  Bank,  1 
L.  G.  R.  112,  8.  G.  1849 ;  &  art.  281  infra. 

182.  Commission. — Evidence  taken  before 
the  Lord  Mayor  of  London  by  commission  is 
admissible  in  proof  of  goods  sold  in  London, 
under  the  statute  5  Geo.  III.  cap.  7.  Sawyer  k 
Newton,  2  Rev.  de  Leg.  76,  K.  B.  1820. 

183.  Copy  of  Deed. — A  copy  of  a  deed  of 
donation,  taken  from  an  unregistered  cop^  of  a 
deed  of  donation  is  not  evidence.  Beaudet  v. 
Beaudet,  2  Rev.  de  L6g.  279,  K.  B.  1810. 

184.  Copy  of  Rtgistration. — Nor  does  a  certi- 
fied copy  by  a  registrar  of  an  authentic  deed, 
registered  at  length,  make  proof.  Tessier  v. 
Ross,  2  Rev.  de  Leg.  68,  K.  B.  1844. 

186.  Receipt. — A  receipt  in  full  given  by  a 
clerk,  duly  em])owered  to  give  receipts  for  money 
which  he  receives,  is  not  conclusive  evidence. 
Munroe  ei  al.  v.  Higqins,  2  Rev.  de  Leg.  279, 
K.  B. 1810. 

186.  In  an  action  for  money  paid  receipts 
dated  after  the  service  of  the  summous  are  not 
evidence  of  the  demand.  Robichaud  v.  Fraser, 
2  Rev.  de  lAg.  279,  K.  B.  1817. 

187.  Registrar's  Certificate. — A  certificate  of 
registration,  with  an  indorsement  which  refers 
to  a  bill  of  sale,  is  not  evidence  of  property  in 
the  endorsers.  Provost  v.  Faribault,  2  Rev. 
de  lAg.  333,  K.  B.  1818. 

188.  TTt'W.— Probate  of  a  will  is  evidence  to 
prove  a  debt,  admitted  in  the  will  to  be  due. 
Mup^  V.  Dionne,  2  Rev.de  L^g.  332,  K.  B.  1817. 

IX.  GoMicEKOEMSNT  DE  Prettve.  See  Parole. 

189.  An  admission  surfaits  et  articles  that 
the  defendant  was  indebtea  to  the  plaintiff,  not 
for  money  lent,  as  demanded,  but  for  a  balance 
due  for  land  sold  by  a  notarial  act  or  deed,  was 
held  to  be  a  commencement  de  preuve,  so  as  to 
admit  the  plaintiff  to  prove  that  the  act  or  deed 
had  been  settled  and  receipted,  and  the  amount 
claimed  had  been  loaned  to  defendant.  Blais 
V.  Moreau,  3  Rev.  de  L6g.  366,  E.  B.  1818 ;  261 
G.  G.  P. 

190.  In  an  action  upon  an  obligation — Held, 
that  a  receipt  was  a  sufficient  commencement  de 
preuvepar  icrit  to  let  in  parol  evidence.  Lavoie 
V.  Gagnon,  1  L.  C.  L.  J.  36,  Q.  B.  1866. 

191.  Where  the  defendant  sent  a  letter  to  the 
plaintiff,  a  notary  public,  in  the  following  terms : 

Jeprends  la  liberte  de  vous  fransmfiffre  sous  ce 
pli  dettx  travppoH  >  de  vrcwce  u  hioltaitpar  A. 
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'*  H.  Leclaire,  Ecr,,marchand  de  voire  village,  ei 
^'quHl  rn^a  demands  de  plac6  enire  vos  mains  pour 
"  collection,  A  cetiefin  je  vous  indue  laprocura- 
^Hion  n^cessaire.  Je  cUsire  que  vous  donniez  Vavis 
"  n^cessaire  aux  diffirends  d^biteurs  du  trans- 
^^  port  qui  viCa  M  fait  de  leur  criance;  et  M. 
"  Leclaire  m' a  diiqu'il  s^6tait  entendu  avec  vous 
"  au  sujeide  la  remuneration  devos  services  dans 
*  *  cette  aff^aire,"  etc. — Held,  that  such  a  letter  was 
a  sufficient  commencement  de  preuve  par  6crit 
to  entitle  defendant  to  adduce  parol  evidence 
for  the  purpose  of  establishing  an  under- 
standing between  the  notary  and  Xeclaire  that 
the  notary  was  to  look  to  Leclaire  for  his  fees, 
but  that  the  claim  of  a  notary  for  his  services 
was  not  a  commercial  matter,  and  therefore 
that  the  English  rules  of  evidence  were  not 
applicable.  Thomas  &  Archambault,  9  L.  C.  J. 
203,  Q.  B.  1863. 

192.  The  answer  of  a  party  to  interrogatories 
sur  faits  et  articles  has  a  retroactive  effect,  and 
will,  as  a  commencement  de  preuve  par  icrit, 
legalize  oral  evidence  produced  to  prove  an 
agreement  concerning  a  sum  exceeding  twenty- 
five  dollars,  notwithstanding  the  said  evidence 
was  objected  to  at  the  time,  and  a  motion  made 
to  have  it  rejected.  Beaudry  v.  Ouimet  et  al., 
9  L.  C.  J.  168,  S.  C.  R.  1866 ;  261  C.  C.  P. 

193.  JV^here  a  father,  who  had  made  a  contract 
with  another  to  bring  up  his  child,  petitioned  by 
habeas  corpus,  for  its  restoration,  after  it  had 
remained  with  such  person  for  four  years  and 
upward — Held,  that  tne  admission  of  the  father 
that  he  was  ready  to  put  out  his  child,  and  that 
the  other  was  wifling  to  receive  it,  was  a  suffi- 
cient commencement  de  preuve  par  icrit  to  admit 
of  parol  evidence,  if  commencement  de  preuve 
were  necessary.  Kennedy  k  Barlow,  13  L.  C.  J. 
67,  S.  C.  1869 ;  261  C.  C.  P. 

194.  It  would  appear,  however,  that  there  is 
no  necessity  of  written  proof  of  such  contract 
when  it  is  raised  under  a  habeas  corpus.  lb. 
1048  C.  C.  P. 

196.  The  possession  of  moveable  property  is 
equivalent  to  a  commencement  de  preuve  par 
icrit  sufficient  to  allow  the  defendant  to  expmin 
his  possession  by  parole  evidence.  Lefebvre  v. 
Bruneau,  U  L.  C.  J.  268,  S.  C.  R.  1870. 

196.  Where  a  trader  sold  a  horse  to  a  non- 
trader,  and  the  latter  had  the  horse  in  his 
possession,  and  action  was  brought  for  the  price 
of  the  horse — Held^  that,  even  if  the  transaction 
were  not  a  commercial  one,  the  answer  of  the  de- 
fendant that  the  horse  was  received  on  trial, 
furnished  a  commencem.ent  de  preuve  par  icrit, 
and  parole  evidence  was  admissible  on  the  part  of 
the  plaintiff  to  prove  the  value  of  the  horse. 
Cox  &  Pattern,  18  L.  C.  J.  316,  Q.  B.  1874:  261 
C.  C.  P.  &1246C.C. 

X.  Commercial   Matters,  see  English 

Rules  of. 

197.  Dealings  which  were  cognizable  in  the 
consular  jurisdiction  of  France  are  facts  concern- 
ing commercial  matters,  within  the  meaning 
of  the  ordinance,  25  G-eo.  III.,  cap.  2,  sec.  10. 
Pozer  V.  Meikl^ohn,  2  Rev.  de  Leg.  77,  K.  B. 
1809. 

198.  Hiring  river  craft  is  also  a  fact  of  a  com- 
mercial nature  within  the  meaning  of  the  same 
ord  inance.  Bribaut  v.  Moran,  2  Rev.  de  Leg. 
78,  K.B.  1811. 


XI.  CoNFEssiojrs. 

199.  In  a  poisoning  case  one  of  the  prisoners 
was  arrested  by  a  constable,  and,  while  in  hit) 
houf^e,  a  magistrate  came  in  and  said  in  her  pns 
sence  ^*  she  had  better  turn  Queen's  evidence  " 
to  which  the  constable  answered  "  there  are 
some  preliminary  proceedings  to  be  adopted  first*' 
— Held,  that  admissions  made  subsequently  od 
the  same  day  to  the  constable  and  his  wife  and 
another  constable,  were  not  admissible  in  evi- 
dence, inasmuch  as  the  prisoner  was  in  the  cus- 
tody of  these  people  when  the  magistrate  spoke 
to  her,  and  in  as  much  as  nhe  might  be  under  the 
influence  of  the  hope  held  out  to  her  by  the 
magistrate.  Regina  v.  Bervb4  ei  ux.,  3  L.  C.  R. 
212,  Q.  B.  1852. 

200.  And  held,  also,  that  confessions  made  the 
next  day  to  the  constable  while  going  to prisoD 
were  not,  for  the  same  reasons,  admissible  in 
evidence,  but  that  a  confession  made  the  same 
day  that  the  magistrate  spoke  to  her,  to  an  officer 
having  no  authority  over  the  prisoner,  and  with- 
out the  presence  ot  the  peace  oflScer,  was  admis- 
sible evidence.    lb. 

201.  A  certiorari  will  be  granted  in  proceed- 
ings concerning  the  illegal  occupation  of  Indian 
lands,  providea  that  there  be  ground  for  belief 
ihat  the  conviction  was  had  without  proof,  but 
full  faith  and  credit  will  be  given  to  tiie  magis- 
trate and  officers  return  to  a  writ  of  certiorari, 
and,  if  the  return  show  that  conviction  was  had, 
upon  the  confession  of  the  accused,  the  latter 
will  not  be  permitted  to  go  outside  of  the  return, 
and  show  by  affidavits  of  parties  present  that  he 
made  no  confession,  and  that  the  return  was  false. 
Morrison  v.  DeLorimier,  13  L.  C.  J.  295,  S.  C. 
1869. 

202.  On  a  trial  for  peijury— JScW,  that  the  ad- 
missions, as  evidence,  of  extra  judicial  confessions, 
made  by  prisoner's  sister,  tending  to  prove  fraud 
between  prisoner  and  his  sister,  was  illegal,  and 
the  verdict  was  set  aside.  Regina  v.  Uuay,  18 
L.  C.  J.  306,  Q.  B.  1874. 

XII.  Decisoey  Oath,  see  Division  of. 

203.  In  an  action  for  the  value  of  certain  pck- 
ages  which  had  been  lost  on  board  a  vessel  dur- 
ing the  trip  from  Montreal  to  Vercheres— >ffifW. 
that,  as  the  defendant,  in  answer  to  interrpgatoriea 
sur  faits  ei  articles,  had  failed  to  give  any  in- 
formation as  to  the  value  of  the  articles,  that  the 
decisory  oath  might  be  referred  to  the  plaintitf 
to  estaolish  such  value.  Hobbs  v.  Senecal  etai, 
I  L.  C.  J.  93,  S.  C.  1857 ;  1247  &  1677  C.  C. 

204.  A  declaration  on  oath  of  a  defendant  in  a 
cause  that  he  paid  the  debt  demanded,  bv  a 
contra  account,  which,  however,  he  stated  he  nad 
not  yet  made  up,  but  always  supposed  that  the 
plaintiff  was  in  his  debt,  will  not  support  a  plea 
of  prescription,  based  on  an  all^tion  of  payment. 
Thayer  v.  Wilscam,  9  L.  C.  JT 1,  Q.  B.  1861. 

205.  A  decisory  oath  cannot  be  withdrawn, 
when  the  party  to  whom  it  is  referred  accepts  tk 
reference,  and  declares  himself  ready  to  answer. 
O'Farrell  v.  G^Neil,  17  L.  C.  R.  80,  S.  C.  1867. 

206.  When  a  merchant  proves  that  a  perwn 
has  been  in  the  habit  of  buying  from  him 
regularly,  and  proves  also  that  he  has  fumishe'l 
a  Targe  number  of  articles  set  forth  in  an  acojunt 
rendered,  and  that  his  principal  clerk  at  the 
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time  the  things  were  sold  had  since  left  the 
country  J  and  that  some  of  the  articles  mentioned 
m  the  account  were  used  by  the  customer  re- 
ferred to  or  his  family,  he  has  established  a  sufii- 
civDt  presumption  in  his  favor  to  admit  him  to 
tLf  decisory  oath,  where  the  defendant's  prin- 
cipal plea  is  that  he  had  forbidden  the  plaintiff 
:..  ^iVe  credit  to  any  member  of  his  family. 
B'.'iiner  v.  Bonner,  3  R.  L.  36,  C.  C.  1871 ;  1247 
t*i«5.  C.  C. 

Xin.  Dinsios  OP. 

207.  In  an  action  by  a  bailiff  for  fees  for. 
^rrTice8— JJeW,  that  the  evidence  of  the  bailiff 
cvuJd  not  be  divided  for  the  purpose  of  obtain- 
\'Zi  commencement  de  preuve,  so  as  to  authorize 
tie  putting  of  the  decisory  oath.  Richard  v. 
Brmoit,  2  R.  L.  605,  C.  C.  1871 :  443  et  sea, 
C.  C.  P. 

II V.  DorBTPUL. 

208.  The  evidence  of  the  vendor  of  a  thing 
rereodicatedy  tending  to  establish  his  right  of 
pr^'perty,  and  in  consequence  the  le^lity  of  the 
jale,  should  always  be  received  with  caution. 
Ltblanc  V.  Eascani  cidl,,^  R.  L.  595.  Majr.  Ct. 

:?:3. 

IV.  DnxG  Declarations. 

209.  On  a  trial  for  murder,  in  which  it  was 
^  aght  to  make  proof  of  the  statements  of  the 
dtwea-ied— fieW,  Uiat  in  order  to  render  the  proof 
cr'  a  declaration  or  statement  admissible  as  a 
■inng  declaration  there  must  be  positive  proof 
that  the  person  who  made  it  was  at  the  time 
jnder  the  impression  of  immediate  dissolution, 
A-i  entertained  no  hope  of  recovery,  and  con- 
««<4aently  that  vague  and  general  expressions 
ruoh  a«,  "  I  will  die  of  it,**  "  I  will  not  recover," 
**  ia-l  it  is  all  over  with  me,"  are  insufficient  to 
iA'«  proof  of  the  declarations  of  a  person  since 
i^meii.  Regina  v.  Peltier,  4  L.  (L  R.  3,  Q.  B. 
l?o3. 

^yi.  English  Rules  of,  see  Commercial 

Mattkbs. 

210.  Action  was  brought  by  a  contractor  on 
I  contract  to  build  the  brick  and  stone  work  of 
I  Lvu-^e  and  furnish  materials — Held,  on  the 
'^^ctiou  to  the  admissibility  of  a  witness,  that  it 
»i*  a  commercial  matter,  and  the  English  rule 
y  t^idence  oouki  be  admitted.  McOrath  v. 
Uf^ij  1  L.  C.  J.  17,  8.  C.  1866  ;  1206  C.  C. 

ill.  But  where  a  notary  public  brought 
«tKm  for  his  services— .S>/cf,  that  this  was  not 
i  commercial  matter,  and  the  English  rules  of 
^Hence  did  not  apply.  Thomas  v.  Archam- 
^'/,  9  L.  C.  J.  203,  Q.  B.  1863. 

XVII.  ExAjfiSATioN  OP  Witnesses. 

212,  ICotion  was  made  to  reject  certain  evi- 
Kc«e  on  the  'ground  that  a  party  in  a  cause 
>«l'l  Dot  examine  a  witness  twice  in  his  own 
fiiT(Hir— 5eW,  dismissing  the  motion,  that  this 
^  a  matter  entirely  within  the  discretion  of 
Ae  court.  8t  Dennis  v.  Grenier  et  w>.,  2 
^  C.  J.  93,  S.  C.  1867 ;  A  Joseph  v.  Morrow  et 


aX.,  4  L.  C.  J.  238,  S.  G.  1860 ;  &  Jackson  & 
Filieauy  16  L.  C.  R.  60,  Q.  B.  1864,  272  C.  C.  P. 

213.  The  defendant,  to  whom  money  had 
been  paid  as  attorney,  attempted  to  prove  the 
payment  by  him  of  the  money  in  question  to 
the  principal  by  a  receipt,  signed  by  the  prin- 
cipal with  his  mark,  and  by  witnesses,  whose 
testimony,  he  offered  as  to  the  genuineness  of 
the  receipt — Heldy  to  be  irregular  to  begin  by 
askinjg  such  witness  whether  the  amount  in 
question  had  been  paid.  Keveu  et  ux.  v. 
Deblearvy  3  L.  C.  J.  88,  S.  C.  1857. 

214.  A  witness  cannot  be  examined  in  a  cause 
until  after  the  return  day  of  the  writ  of  sum- 
mons, even  though  such  witness  be  about  to 
leave  the  Province.*  Benning  v.  Mqfhiot,  9 
L.  C.  J.  213,  8.  C.  1864. 

215.  But  an  application  to  examine  a  witness 
about  to  leave  the  province,  will  not  be  granted 
where  the  record  is  before  the  Court  of  fie  view, 
on  an  inscription  for  revision  of  an  interlocu- 
tory judgment.  St.  Jemmes  v.  DeMontigny,  12 
L.  C.  J.  .^43,  S.  C.  1868. 

216.  Where  an  affidavit  was  filed  to  the  effect 
that  the  witness  sought  to  be  examined  was 
the  next  evening  to  leave  for  the  Moisic,  a  dis- 
tance of  five  hundred  miles,  with  which  place 
there  was  no  regular  communication,  ana  that 
he  would  be  there  at  least  a  month,  and  that 
immediatelv  on  his  return  he  intended  to  leave 
for  the  United  States — Held,  that  this  was 
sufficient  to  justifv  an  order  for  the  immediate 
examination  of  the  witness.  Molson  v.  The 
Moisic  Company  A  Dufresne*  13  L.  C.  J.  255, 
S.  C.  1869. 

217.  When  the  plain  tiff  has  closed  his  enqudte 
he  cannot  cross-exan)iiie  the  defendant's  witness 
in  such  a  way  as  to  endeavor  to  make  proof  of 
facts  which  he  had  himeelfan  interest  in  estab- 
lishing, unless  such  cross-examination  arise 
fairly  from  the  examination-in-chief.  Morrison 
V.  DeLorimier,  16  L.  C.  J.  167,  S.  C.  1872;  271 
C.  C.  P. 

218.  Where  the  plaintiff  had  produced  a 
witness  and  examined  him  for  some  time,  and 
the  examination  was  interrupted  to  take  the 
opinion  of  the  court  on  a  question  which  arose 
— Meld,  that  the  witness  was  subject  to  cross- 
examination,  and  the  deposition  to  be  regularly 
closed  on  the  demand  of  the  defendant.  Cox  v. 
Patton,  17  L.  C.  J.  18,  S.  C.  1873;  271  C.  C.  P. 

219.  In  a  case  where  a  deposition  was  missing 
from  the  records,  and  the  judge  was  satisfied 
from  the  evidence  of  the  prothonotary,  and 
others,  that  it  could  not  be  round — Mela,  that 
an  order  might  be  issued  for  an  examination  of 
the  witness  de  novo.  Maefarlane  et  aL  & 
Court,  14  L.  C.  J.  36,  S.  C.  1870. 

220.  Witnesses  cannot  be  examined  about  a 
copy  of  a  statement,  until  the  non-production 
of  the  original  is  accounted  for.  The  OUn 
Brick  Company  v.  Shackell,  14  L.  C.  J.  268, 
S.  C.  1870 ;  1217  C.  C. 

221.  An  insolvent,  or  party  who  has  been  sum- 


*  Bat  by  the  Code  of  Procedore  it  Is  provided  that,  in  any 
ea«e,  wherein  it  is  established  upon  oath,  that  a  party  is 
about  depart  from  Lower  CanMla,  and  that  thereby  ooe  of 
the  parties  may  be  deprived  of  his  testimony,  one  of  the 
Judges  of  the  court  may,  at  anv  stage  of  the  proceeding, 
{^er  service  qf  MMnmoiu,  receive  the  deposinon  of  such 
witness,  in  presence  of  or  after  due  notice  to  the  parties, 
and  such  depositioii  has  the  same  eifect  as  if  it  were  made 
at  proof.    aiO  C.  C.  P.— £d. 
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mooed  as  a  witness  under  the  Insolvent  Act, 
cannot  be  cross-examined.  Frazer  in  re  &  Saucih 
aeau  k  Winning  et  al,  12  L.  C.  J.  272,  S.  C.  1868, 
Ins.  Act  1876,  sec.  23  ei  seq. 

222.  An  order  for  the  examination  of  a  wit- 
ness in  insolvency,  made  on  the  da^  of  the 
voluntary  assignment  of  a  partnership  estate* 
by  two  out  of  three  partners  of  whom  the  firm 
consisted,  is  irregular,  and  the  petition  for  such 
examination  should  set  forth  satisfactory  rea* 
sons  for  such  an  order.  Lusk  et  aL  in  re  & 
Foot,  17  L.  C.  J.  27,  S.  C.  1873. 

XVni.  Exclusion  of. 

223.  Where  the  evidence  of  two  witnesses  was 
refused  on  the  ground  that  the  witnesses  had 
disobeyed  the  order  to  remove  out  of  courts 
Held,  in  appeal,  that  this  was  sufficient  to  set 
aside  the  judgment,  as  there  was  no  law  by. 
which  the  evidence  of  a  witness  could  be  re- 
fused on  such  ground.  Irvin  &  Moloney y  6 
L.  C.  J.  286,  Q.  B.  1862 ;  254  C.  C.  P. 

XIX.  Hearsay. 

224.  On  a  trial  for  murder  by  poisoning— 
Heldy  that  the  statements  made  bv  the  de- 
ceased concerning  her  sufferings,  while  labour- 
ing under  disease  and  in  pain,  were  not  neces- 
sariljr  hearsay  evidence,  and  might  be  admitted 
as  original.  Kegina  &  Berub6  etux.,  3  L.  C.  R. 
212,  Q.B.  1862. 

XX.  In  Aotions. 

225.  Against  Carriers, — ^In  an  action  against 
a  common  carrier  for  the  value  of  a  truuK  and 
contents  lost  by  his  neglect  or  that  of  his  agents, 
the  contents  of  the  trunk  mav  be  proven,  ex 
necessitate  rei,  by  the  oa^  of  the  plaintiff  or 
owner  of  the  trunk.  Robson  v.  Hooker  et  al., 
3  L.  G.  J.  86,  C.  G.  1855,  &  Cadwallader  v. 
The  Grand  Trunk  Raihoay  Co-y  9  L.  G.  R.  169, 
S.  G.  1859 ;  &  MaedougaU  v«  Torrance,  4  L.  G.  J. 
132, 8.G.  1860;  1677  C.G. 

226.  By  Notaries. — In  an  action  by  a  notary 
for  his  fees,  for  the  passine  of  deeds,  copies  of 
such  deeds  must  be  considered  sufficient  evi- 
dence. Trudeau  v.  DeLanaudiire  «<  oZ.,  7  L.  G.  J. 
118,  S.  G.  1862. 

227.  By  Seamen, — In  an  action  by  certain 
sailors  against  the  captain  of  their  ship  for 
wag^,  the  vessel  being  a  Russian  one — Held, 
that  the  evidence  of  the  master  as  to  the  val- 
idity of  the  ship's  articles,  and  the  nature  of  the 
law  under  which  they  were  made,  would  be 
admitted.  Patet  et  al.,  v.  KUen,  13  L.  G.  R.  433, 
C. G.  1863. 

228.  En  CompUdnte, — Possession  for  a  year 
and  a  day,  antecedent  to  the  day  on  which  the 
action  was  commenced,  must  he  proved  in  an 
action  en  complainie.  Jourdain  v.  Vigoreux, 
2  Rev  de  L6g.  278,  E.  B.  1809,  &  Marie,  fils,  v. 
Palsgrave,!  L.  G.  L.  J.  95,  S.  G.  R.  1865,  &  2 
L.  G.  L.  J.  Ill,  Q,  B. ;  946  G.  G.  P. 

229.  In  an  action  en  complainie  for  a  voie  de 
fait  on  a  fishery  on  the  bank  of  the  St.  Law- 
rence, possession  by  title  arising  from  the  Grown 
must  be  proved.  Morin  v.  Lefebvre,  1  Rev.  de 
lAg,  364,  K.  B.  1816. 

230 .  For  Breach  of  Promise  of  Marriage. — An 


action  for  breach  of  promise  of  marriage  require 
a  comtnencement  depreuoepar  icrit.  Assuin  ?. 
Belleau,  1  Rev.  de  L6g.  46,  Q.  B.  1844. 

231.  Of  Damages. — ^In  an  action  for  damages 
done  to  tne  plaintiff's  property  it  is  sufficient  to 
prove  a  constructive  possession  in  the  ^aintiff. 
Hunter  v.  Otiat,  2  Rev.  de  L6g.  280,  K.  B.  IBll. 

232.  Of  Slander, — ^In  an  action  for  slander 
every  fact  that  rebuts  the  inference  of  malioe 
may  beproved  by  the  defendant  on  the  difeMetn 
fyit.  Dwpont  V.  St,  Pierre,  2  Rev.  de  Ug.  334, 
K.  B.  1819. 

233.  In  an  action  of  damaeee  for  verbal 
slander  arisine  out  of  a  claim  (h  the  defendant 
against  the  plaintiff  for  money — Held,  that  i 
receipt  signed  by  the  party  for  notes  received 
as  collateral  security  for  the  plaintiffB  debt, 
and  dated  five  months  before  the  injurv  com- 
plained of,  and  produced  by  the  defendant  at 
enquSte,  as  evidence  of  the  debt,  as  well  as  a 
receipt  of  the  defendant  in  full,  given  subse- 
quently to  the  action,  should  have  been  re- 
jected from  the  record.  Lenoir  v.  Jodoiiii  lb 
L.G.R. 387,  Q.B.  1866. 

234.  On  BiU  and* Notes. — In  an  action  by  the 
endorsers  of  a  bill  of  exchange  against  the 
acceptors,  the  plaintiff  caimot,  at  the  hearing  vo 
the  merits,  move  to  reject  the  evidence  of  th^ 
drawer,  to  the  effect  that  the  bill  was  accepte-i 
for  his  own  accommodation,  the  interrogat4)rie« 
proposed  by  the  defendant,  and  annexed  to  a 
commission  roaatoire  having  been  allowed  bj 
consent,  and  tne  witness  swearing  that  he  ba>i 
no  interest  in  the  event  of  the  action.  Taylor  v. 
Arthur  et  ah,  4  L.  G.  R.  415,  S.  C.  1864. 

235.  To  Account.'-ln  an  action  to  account,  if 
the  defendant  does  not  render  an  account,  tii" 
plaintiff  must  proceed  to  give  evidence  of  the 
sum  for  which  me  defendant  was  responsible,  i  r 
move  for  an  attachment  against  the  defendant 
for  contempt,  Wilson  v.  McClure,  2  Rev.  de 
L6g.  278,  K.  B.  1809. 

.XXI.  In  Gases. 


236.  Between  Master  and  Servant.— In  an 
action  for  the  recovery  of  wages  against  th'* 
master,  by  the  servant — Held,  confirming  tLe 
judgment  of  the  court  below,  that  the  statemeii* 
or  declaration  on  oath  of  the  master  must  W 
limited  to  proof  of  the  terms  of  the  ensagemem 
and  waces  paid,  and  that  he  ooula  not  U 
examincS  for  the  purpose  of  proving  alleged 
acts  of  insolence  on  tne  part  of  the  servant 
Stuart  &Sleeth,10  L.  G.  K.  278,  Q.  B.  1360; 
K.1669  G.  G. 

\]  237.  And  in  another  case  where  action  wa 
I  brought  by  a  domestic  for  salary — Held,  tha 
n  the  court  may,  in  the  absence  of  written  prooi 
y  accept  the  declaration  of  the  master  on  oath^  a 
1  evidence  of  the  circumstances.  Ckpr  y.  Cbdi^ 
et  aU,  17  L.  G.  J.  173,  G.  G.  1873. 


XXn.  In  GoicMEBaAL  Matters. 

238.  In  an  action  on  a  promissorr  note- 
[J7eZ(2,  that  in  commercial  matters,  pkrol  ev 
[dence  may  be  adduced  to  explain  an  a^^reeuiei 
I  which  is  not  clearly  defined  in  a  receipt  vh'u 
has  been  granted,  and  which  was  produce* 
Garth  v.  Woodbury  et  al.,1  L.  G.  J.  43,  S.  ' 
1856,  &  9  L.  G.  R.  438,  Q.  B.  j  1234  C.  C. 


\ 
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XXin.  In  Criminal  Cases. 

239.  The  evidence  required  by  C.  S.  C.  cap. 
24,  Bee.  26,  to  corroborate  the  evidence  of  an 
ioterested  witness,  cannot  be  based  upon  some- 
thing stated  by  such  witness.  Regina  v.  Perry ^ 
1  L.  C.  L.  J.  60,  Q.  B.  1865. 

240.  Where  illegal  evidence  has  been  allowed 
to  go  to  the  jnry  under  reserve  of  objections,  it 
maj  be  subsequently  ruled  out  by  the  judge  in 
hie  charge,  and  a  conviction  is  not  invalidated 
thereby,  if  it  appear  that  the  jury  were  not 
inflaenced  in  their  decision  by  such  illegal  evi- 
dence. Rtgifna  v.  Fraser,  U  L.  G.  J.  245,  Q.  B. 
1870. 

241 .  Two  persons  accused  of  the  same  offence, 
lat  by  two  separate  indictments,  are  com- 
^tent  as  witnesses  either  in  fkvor  of  the 
Crown  and  against  one  another,  or  the  one 
!or  the  other,  and  that,  even  where  a  verdict 
hao  been  rendered  against  them,  provided  that 
Kntenee  has  not  been  pronounced.  Regina  v. 
TtlUer  &  Regina  v.  FeUetUr,  1 R.  L.  565,  Q.  B. 

i?:o. 

242.  And  the  value  to  be  attached  to  their 
eridenoe  in  such  cases  is  a  matter  for  the  deci- 
sion of  the  jury .    lb. 

243.  Where  an  investigation  was  held  by  the 
6re  marshal,  appoiijted  under  the  statute  of 
Quebec,  to  hold  such  investigations,  into  the 
cause  of  a  fire  which  had  occurred  in  the  pre- 
mises of  the  accused,  and  the  accused,  before 
any  char^  had  been  rendered  against  him,  made 
a  jeposition  under  oath  before  said  fire  marshal 
—Heldj  that  the  deposition  was  properly  ad- 
mitted against  him  on  his  trial,  and  that  a  depo- 
sition taken  may  be  admitted  as  evidence 
under  such  circumstances,  except  the  answers 
to  each  questions  as  tend  to  criminate  him,  and 
to  vhich  ne  has  ol^ected.  Regina  v.  Oooie,  18 
L  C^ J.  103,  P.  C.  1873 ;  C.  32  &  33  Vic.  cap.  29, 

244.  After  counsel  for  the  prosecution 
has  dosed  his  case,  and  objection  has  been 
taken  to  eome  defect  in  the  evidence,  the 
JQ<^  may  recall  a  witness  to  make  further 
inquiries  for  the  purpose  of  meeting  the  objec- 
tion, allowing  at  the  same  time  the  counsel  for 
the  defense  to  cross-examine  on  such  new  evi- 
dence. Regina  v.  Jennings,  20  L.  C.  J.  291, Q.  B. 
1876. 

IXIV.  Iv  Elsctioh  Gases. 

245.  Evidenoe  in  support  of  preliminary  ob- 
jectionSjwhieh  charge  generallv  tnat  the  petition- 
ers, who  claim  to  be  voters,  had  not  the  lesal 
qnalificatioDS  of  voters,  and  impugning  Uie 
^'aiidi^  of  the  assessment  rolls  from  which  the 
vtiiecr  list  was  taken,  would  be  discharged,  when 
it  is  proved  that  the  names  of  the  petitioners 
were  on  the  voters'  lists  iiirnished  to  the  returning 
c4leer,  and  that  such  voters'  lists  were,  to  afi 
mearanoee,  legally  made  and  duly  sworn  to. 

^^  a  al,  y.  MaeKengUj  19  L.  C.  J.  17,  S.  G. 

ira. 

246.  The  rules  of  evidence  applicable  to  elec- 
tion cases  are  not  those  of  the  Cfivil  Code,  but  of 
the  laws  of  England,  and  the  evidence  of  a  party 
mtist  be  received  as  well  in  his  own  favor  as 
against  him.  MorinetU  el  oZ.  v.  LaTue,  2  Q.  L.  B. 
262,  S.  C,  B.  1876. 


XXY.  In  Extradition  Cases. 

247.  The  evidence  of  criminality  to  support 
a  demand  for  extradition  must  be  sufficient  to 
commit  for  trial  according  to  the  laws  of  the 
place  where  the  fugitive  was  arrested,  and  not 
according  to  the  laws  of  the  place  where  the 
offence  is  alleged  to  have  been  committed. 
Lamirande  «rp.,  10  L.  C.  J.  280,  Q.  B.  1866 ;  & 
G.  33  &  34  Vie.  cap.  52,  sees.  18  &  60. 

248.  A  copy  of  a  biU  of  indictment  found 
against  the  prisoner  in  the  United  States  cannot 
be  received  as  evidence  in  support  of  a  demand 
for  extradition.  The  United  States  &  Rosen- 
bourn,  18  L.  C.  J.  200,  Q.  B.  1874. 

XXVI.  In  Hypothboart  Action. 

249.  In  the  hypothecary  action  the  plaintiff 
must  prove  his  mortgage  debt,  and  prove  the 
identity  of  the  land  possessed  by  defendant  with 
the  land  mortgaged.  Beatdnen  v.  Sirois,  2  Rev. 
de  Leg.  279,  K.  B.  1817. 

250.  And  in  another  case — Held,  that  it  was 
necessary  to  prove  that  at  the  time  of  passing 
the  act  or  deed  that  created  the  mortgage,  the 
party  who  gave  the  mortgage  was  realnr  pro- 

Srietor  of  the  immoveable,  and  that  the  holder 
erived  his  title  from  such  proprietor.  Renaud 
V.  Praulx,  10  L.  C.  R.  476,  S.  C.  1866  &  2 
L.  C.L.J.  126,  Q.B.,  1871. 

XXVn.  In  Improbation. 

251 .  On  an  inscription  en  fimx  the  witnesses 
to  a  forged  deed,  and  also  witnesses  who  were 
related  to  the  parties,  may  be  examined.  Paquet 
V.  Demers,  2  Rev.  de  Leg.  279,  E.  B.,  A  3  Rev. 
de  Ug.  198,  E.  B.  1810. 

252.  And  in  another  case — Held,  that  though 
the  witnesses  to  the  will  could  be  examined  m 
support  of  the  improbation,  their  unsupported 
eviaence  would  be  insufficient  to  maintain  the 
inscription.  LaoalUe  et  aL  v.  Demontigny,  4 
L.  G.  J.  47,  S.  G.  1859;  252  G.  G.  P. 

253.  And  in  another  inscription  in  improba* 
tion — Held,  confirming  the  judgment  of  the 
court  below,  that  the  testimony  of  the  notaries 
before  whom  a  deed  had  been  executed,  to  the 
effect  that  essential  formalities  which  on  the 
fiice  of  the  deed  appeared  to  have  been  observed 
were  not  really  observed,  if  alone  and  uncor- 
roborated, was  insufficient  to  establish  that  the 
deed wMfaux.  LarocheUe y . Prculx,  1 Q. L. B. 
142,  Q.  B.  1875. 

XXVin.  In  Insolvenct,  see  Examinatioii 
OF  Witnesses. 

254.  On  a  joint  demand  by  two  creditors  for 
over  five  hundred  dollars,  against  a  debtor,  to 
make  an  assignment  under  the  Act,  the  one  ere* 
ditor  cannot  make  proof  for  the  other.  Tout' 
geonetcU,  y.  laiUon,  13  L.  G.  J.  19,  S.  C.  1869. 

XXIX.  In  MARrriME  Casks. 

255.  Where  damage  occasioned  by  the  mis- 
conduct of  a  pilot  was  set  up  against  the 
demand  of  the  latter  for  his  services — Held,  that 
the  master  could  be  admitted  as  a  witness .  The 
S(^htainre,  S.  V.  A.  G.  96,  V.  A.  G.  &  TheLord 
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John  Russell  in  r«,  S.  V.  A.  C.  190,  V.  A.  C. 
1838. 

256.  In  a  case  for  wages  the  eupplementary 
oath  was  ordered  to  be  admin  isterea  to  the  pro- 
moters. The  Josepha  in  re,  S.  V.  A.  C.  5l2, 
V.  A.  C.  1838. 

257.  In  cases  of  collision  more  credit  is  to 
be  attached  to  the  evidence  of  the  crew  of  the 
ship  which  is  on  the  alert,  than  that  of  the  crew 
of  tne  ship  which  is  at  rest.  T?ie  Dalhia  in  re, 
S.  V.  A.  C.  242,  V.  A.  C.  1841. 

258.  And  in  cases  of  collision  arising  from 
neglect  or  unskil fulness  in  the  management  of 
the  ship  causing  the  iniury,  the  pilot  is  a  compe- 
tent witness  for  such  ship.  The  Courier  in  re,  2 
S.  V.  A.  C.  91,  V.  A.  C.  1862. 

XXX.  In  Matters  of  Wills. 

259.  In  an  action  to  set  aside  a  will,  where 
certain  questions  were  objected  to  on  the  ground 
that  parol  evidence  could  not  be  adduced  to  con- 
tradict the  words  '*  scUne  d^entendemeni,*'  con- 
tained in  the  will — Held,  that  such  words 
were  mere  matter  of  form,  and  could  be  con- 
tradicted by  parol  evidence.  Clarke  v.  Cla/i'ke 
ei  al,,  3  L.  C.  R.  11,  S.  C.  1851. 

260.  The  law  which  introduced  into  Canada 
the  English  law  of  wills  must  be  considered 
as  havmg  introduced  it  with  all  its  incidents, 
and  therefore  with  the  admissibility  of  oral 
evidence.  Mignault  &  Mala,  16  L.  C.  J.  288, 
P.  C.  1872. 

XXXI.  In  Rebuttal. 

261.  Evidence  in  rebuttal  by  plaintiffs,  tend- 
ing merely  to  stren^hen  and  confirm  their 
original  case,  is  inadmissible.  MorUmd  ei  aL  v. 
Torrance,  13  L.  C.  J.  197,  S.  C.  1869. 

262.  Where  the  plaintiff  in  his  case  in  chief 
had  adduced  evioence  to  repel  the  case  of 
the  defendant,  as  disclosed  in  nis  plea — Held, 
that  he  could  not  adduce  evidence  of  the 
same  kind  in  rebuttal,  haiihews  v.  The 
Northern  Assurance  Company,  16  L.  C.  J.  82, 
S.  C.  1872. 

263.  On  motion  for  judgment  non  obstante 
veredicto,  and  for  judgment  in  accordance  with 
the  verdict  of  the  jury,  in  an  action  of  damages 
— Held,  that  evidence  of  witnesses  about  to  leave 
the  province,  taken  de  bene  esse,  in  the  form 
of  a  deposition,  may  be  read  to  the  jury  as 
evidence  in  rebuttal,  although  on  the  face  of 
the  deposition  it  is  not  stated  whether  the 
evidence  was  taken  in  chief  or  in  rebuttal. 
Butters  et  al.  v.  Allan  et  al.,  20  L.  C.  J.  137, 
S.  C.  R.  1875. 

XXXII.  In  Sub-Rebuttal. 

264.  The  testimony  of  a  witness  in  gur^ebut- 
ial  may  be  attacked  by  counter  evidence  to 
show  that  such  witness  was  inimical  to  plain- 
tiff, and  was  not  to  be  believed  under  oath. 
Payette  v.  Cousineau,  17  L.  C.  J.  281,  S.  C. 
1873 

265.  Evidence  tending  to  show  that  the  de- 
fendants were  not  guilty  of  neglect,  as  pleaded 
by  them,  cannot  legally  be  offered  in  sur^ebuital. 
Butters  et  ah  v.  Allan  et  aL,  20  L.  G.  J.  137, 
S.  C.  R.  1875. 


XXXIII.  In  WRrriNG. 


266.  The  possession  of  moveables  is  equJTa- 
lent  to  a  commencement  of  proof  in  wmio? 
sufficient  to  allow  the  possessor  to  explain  ht 
possession  by  parole  evidence.  Lej^e  v 
Bruneau,  14  L.  C.  J.  268,  S.  C.  R,  1870. 

267.  Where  a  writing,  material  as  proof  in& 
case,  is  missing  at  the  time  of  proof,  andisat\^^ 
wards  found,  it  may  still  be  produced  a^^  evi- 
dence.  Marchildon  v .  Charleoois  e<  d. ,  5  R.  L 
530,  S.  C.  1873  ;  1233,  sec.  6,  C.  C. 

XXXIV.  Irrelevant. 

268.  In  an  action  of  damages  for  illegal  arrest 
— Held,  that  the  plaintiff  could  not  afiuce  ef.- 
dence  of  the  pecuniary  circumstances  of  the 
defendant,  in  order  to  enable  the  court  to  judge 
of  the  defendant's  ability  to  pay  daTB&<^l 
Jordeson  v.  McAdam  ei  al.,  13  L.  C.  R.  h% 
S.  C.  1863. 

XXXV.  Judicial  Notice. 

269.  The  court  is  bound  ex^ffido  to  notice 
the  appointment  of  one  of  its  own  officers  to  be 
a  judge  in  another  district.  Fay  v.  MmlU^l 
Rev.  de  L6e.  333,  K.  B.  1816. 

270.  And  where  a  barrister  is  appointed  tu 
the  bench  the  court  will  notice  his  appointmeot 
ex  mere  motu.  Tremaine  v.  Tonnancour,  2 
Rev.  de  L6g.  471,  K.  B.  1818. 

271.  But  Jteld,  later,  that  the  court  cannot 
take  cognizance  of  itself  of  the  fact  that  an  ad- 
vocate has  ceased  to  practice.  Dm  &  Decoiusc 
&  Dorval,  12  L.  C.  J.  205,  S.  C.  1868. 

XXXVI.  Memorandum  in  Wbitixo,  see 
Commencement  de  Pbeuve. 

272.  In  an  action  to  recover  money—lTeM,  tha: 
the  answers  of  the  defendant  to  interrogatories 
sur  faits  et  articles,  or  his  refusal  to  answer 
would  supply  in  commercial  cases  Uie  meiD<> 
randum  m  writing  required  by  the  Statute  o 
Frauds.  Leoey  &  Sponza,  6  L.  C.  J.  183,  Q.  B 
1858;  225&261C.C.  P. 

273.  Interrogatories  sur  faits  et  articles  takei 
pro  confessis,  when  they  furnish  a  cofovntiiot 
ment  de  preuve  par  icrit,  may  supply  the  wan 
of  a  memorandum  in  writing.  Douglas  et  al.  I 
Ritchie  et  ah,  18  L.  C.  J.  274,  Q.  B.  1874 ;  12:50 
C.  C.  &  221  ei  seq.  &  251  C.  C.  P. 

XXXVn.  Notice  to  Produce  Documests. 

274.  The  plaintiff  brought  action  to  set  a«iJ 
a  deed  of  transfer  obtained  from  her  by  frau< 
and  filed  as  an  exhibit  a  copy  of  the  transit 
certified  to  be  such,  and  to  be  exact,  by  tl 
lawyer  who  drew  the  original,  and  alec  brou?: 
up  the  lawyer  at  enquSte  to  prove  that  the  e: 
hibit  was  a  true  copy— Held,  that  the  Engli- 
rules  of  evidence  requiring  notice  to  pnwiK 
had  not  the  force  of  law  in  Lower  Canada,  a; 
that  the  following  articles  of  fact  submittei  \ 
defendant  by  plaintiff,  namely :  ^<  Is  it  not  a  fa^ 
that  the  original  paper-writing,  sale  and  assi^r 
ment  which  is  set  forth  in  the  plaintiff's  deckr 
tion  is  now  and  has  been  since  the  execute 
thereof  in  the  defendant's  possession,  and  iL 
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the  paper  writing  filed  by  the  plain tifis  as 
their  exhibit  No.  twelve  i8  a  true  and  exact 
o^pv  thereof,"  is  a  siifiicient  notice  to  defendant 
iliBt  plaintiff  would  produce  a  copy  of  the  said 
paper^writing  at  enquete,  and  then  prove  it  to 
t^  true,  and  is  also  a  sufficient  notice  to  defen- 
dant to  produce  the  original  thereof,if  he  thought 
tit.  Herriman  et  ux.  &  Taylor,  9  L.  C.  J.  253, 
Q.B.1865;  246  C.  C.  P. 

XXXVm.  Of. 

275.  Account. — Where  the  plaintiff  had  com- 
poQoded  with  an  insolvent  debtor,  and  theagree- 
lufDt  of  composition  settled  the  amount  of  their 
claim,  for  which  they  sued,  less  the  amount  of  the 
^m  composition  note  which  had  been  paid — 
Beldy  that  the  production  of  a  memoranaum  of 
^repment  in  wnich  the  amount  was  so  stated, 
and  the  evidence  of  the  plaintiff's  bookkeeper  as 
to  the  balance  due,  was  sufficient  to  establish  the 
amount  of  the  claim .  Brown  ei  al.  v .  ffartigan, 
5  L.C.J.  43,  S,  O.  1860. 

276.  In  an  action  by  a  provincial  land  sur- 
reyor  to  recover  an  amount  due  him  for  fees  as 
an  expert,  and  for  travelling  expenses — Held 
that,tDough  a  written  promise  to  pay  the  amount 
9uedon,  acknowledged  by  the  defendant,  was 
the  only  evidence  adduced,  such  written  pro- 
h\^  misht  be  taken  as  part  of  the  account,  not 
cf  the  whole.  Brady  v.  Aitchison,  I  L.  C .  L .  J . 
112.  S.  C.  1866, 

277.  Agent. — In  an  action  on  a  note  signed 
tnd  discounted  by  an  agent — Held^  that  state- 
nents  made  by  the  agent  to  an  endorser  for 
accommodation,  in  order  to  obtain  his  endorsation, 
v«Te  not  evidence  in  a  suit  against  the  principal 
h  the  partv  who  discountea  the  note.  Castle 
T*  Baby,  6'L.  C,  R.  411,  8.  C.  1864. 

278.  And  held,  in  another  case,  that  the  state- 
nittits  of  agents,  made  after  the  contract  has  been 
[erfwted,  are  inadmissible  in  evidence.  Redpath 
it  al.  V.  The  Sun  Mutual  Insurance  Company  & 
Mtdpaik  ei  al.,  14  L.  G.  J.  90,  S.  C.  1869. 

279.  Bad  FaUh, —Where  in  an  action  to  reven- 
4icate  a  quantity  of  tanned  hides  purchased  by 
4eftndaDt,  and  which  plaintiff  claimed  were  not 
the  pftjperty  of  the  person  who  sold  them — Held, 
that  the  owner  could  not  revendicate  without 
pw^of  bad&ith  on  the  part  of  the  purchaser, 
and  the  &ct  that  the  goods  bore  no  stamp  or 
Bark  of  wei^t  or  inspection,  as  they  should  have 
ione,  and  were  anrolfed  when  they  ought  to  have 
len  rolled,  and  that  the  price  paid  was  low  when 
lather  at  the  place  where  the  sale  was  made 
w  particularly  scarce,  were  not  proof  of  bad 
fiutk  on  the  part  of  the  purchaser,  sufficient  to 
fhiify  the  re  vendication  of  the  property .  Fawcett 
^  02.  V.  Tkompwn  et  al.,  4  L.  G.  J.  234,  S.  G. 
IW9. 

2W.  Bail  having  been  entered. — Where  the 
ttnificaie  of  the  prothonotary  was  admitted  as 
cndtnoe  of  special  bail  having  been  put  in — Held, 
to  have  been  no  evidence  at  all,  as  the  bail  bond 
ifei^  aboold  have  been  produced.  Miller  v. 
t^et,  3  C.  L.  J.  17,  S.  C:  1867. 

%^1.  Bank  Statement. — ^In  an  action  by  a  bank, 
h  which  the  defendant  filed  a  statement  of  his 
iBeouit  funished  by  the  bank  from  its  books  in 
■mortof  hia  fdea — ^eM,  that  such  statement 
■ujpit  be  taken  as  evidence  against  the  bank 
vkoe  there  was  nothing  to  show  error.    Morris 


et  al.  V.  Unwin  et  ux.,  4  L.  C.  R.  236,  S.  G. 
1861 ;  1228  C.  G.  and  art.  181  supra. 

282.  Baptismal  Better, — An  extrait  de  Bap- 
tisme  may  be  explained  by  verbal  testimony. 
Pouliny.  Thibauli,2Rev.  de  Leg.  332,  K.  B.  1816. 

2SS.  Bills  and  Notes. — An  imperfect  note  of 
hand  in  an  action  by  the  payee  against  the 
maker  may  be  evidence  on  the  money  counts,  or 
on  an  in  simul  computassent.  Arnold  v.  Fairan, 
2  Rev.  de  Leg.  27,  K.  B.  1817. 

284.  A  promissory  note  expressed  "  for  value 
received  "  may  with  other  testimony  be  received 
as  evidence  on  an  in  simul  computassent.  Bellet 
V.  Dageny,  2  Rev.  de  Leg.  28,  A.  B.  1813. 

285.  But  a  promissory  note  is  not  evidence  on 
an  indebitatus  assumpsit  for  goods  sold,  and  a 
quantum  meruit  thereon,  if  there  are  other  counts 
in  the  declaration.  Patterson  et  al.  v.  Stars,  2 
Rev.  de  Leg.  28,  K.  B.  1813. 

286.  Birth. — Where  action  was  brought 
a^inst  a  woman  who  pleaded  that  she  was  a 
minor — Held,  that  the  production  of  the  certifi- 
cate of  baptism,  purporting  to  be  signed  by  a 
parish  priest  in  Ireland,  was  sufficient  evidence* 
of  the  oaptism,  and  that  the  insertion  of  the 
quality,  occupation  and  place  of  abode  of  the 
father,  required  by  the  G.  S.  L.  G.  cap.  20,  sec.  5, 
was  not  required  in  such  certificate.  Feron  v. 
Donnelly,  14  L.  G.  R.  60,  G.  G.  1863.- 

287.  Uhildren. — On  a  trial  for  murder  by 
poisoning — Held,  that  a  child,  whatever  may  be 
nis  age,  may  be  examined  as  a  witness,  if  he  can 
distinguish  between  good  and  evil.  Regina  v. 
Beruh6et  ux.,3  L.  G.  R.  212,  Q.  B.  1852. 

288.  Con^orte.—ynderthe  G.  S.  L.  G.  cap.  82, 
sees.  12  &  16,  a  defendant  sued  personally  an3^ 
as  authorizing  his  wife,  who  is  also  a  defendant,    ] 
may  be  examined  as  a  witness  on  behalf  of  the   / 
plaintiff.    Dillon  v.  Harrison  et  al.,  12  L.  C.  RV 
96,  S.  G.  1863.  - 

289.  A  wife  cannot  be  examined  on  /aits  et 
articles,  or  as  a  witness  against  her  husband,  un- 
less she  be  a  party  in  the  cause  and  her  rights 
are  concerned.  Le  Fort  v.  Marie,  16  L.C.  R. 
400,  S.  G.  1866. 

290.  The  evidence  of  an  insolvent's  wife  cannot 
be  taken  concerning  the  estate  of  her  husband, 

.notwithstanding  the  10th  sec.  of  the  Insolvent  Act 
of  1864,  which  authorizes  the  examination  upon 
oath  of  any  person  respecting  the  estate  of  the 
insolvent.*  Feron  inrek  Whyte,  10  L.  C.  J.,  Ill 
&1  L.  G.L.J.  99,  S.G.  1866. 

291.  The  evidence  of  the  husband  may  be 
taken  against  his  wife,  when  she  carries  on  trade 
through  him  as  her  authorized  aeent.f  Ireland 
V.  Maume  k  Dachesnay  et  vir.,  10  L.  G.  J.  28, 
S.  G.  1864;  1231,  sec.  5,  G,  G.  &  262  C.  G.T*. 


*  Bat  by  the  present  Insolvent  Aet  it  is  provided  that 
the  court  or  Judge  may,  on  the  applicatfon  of  the  assignee 
or  inspectors,  or  any  creditor,  order  any  other  person,  in- 
cluding the  wife  or  husband  of  the  insolvent,  to  appear 
before  the  court  or  Judge  to  answer  upon  oath  any  ques- 
tion which  may  be  put  to  him  or  her  u>uohiog  the  ankirs 
of  the  insolvent. 

t  By  a  subsequent  statute  it  is  now  provided  that  where 
consorts  are  separate  aa  to  property,  and  one  of  them,  as 
axent,  has  administrated  property  belonging  to  the  other, 
tne  consort  who  has  so  administered,  may  be  examined 
in  relation  to  any  fkcts  connected  with  such  administra- 
tion, provided  the  court  or  Judge  shall,  in  view  of  the  cir- 
cumsuincesof  the  case,  deem  it  Just  and  advisable  to  order 
such  examination  ;  and  whenever  such  examination 
shall  be  allowed  it  shall  be  as  unrestricted  as  would 
have  been  that  of  the  other  consort,  whether  as  regards 
the  admissibility  of  verbal  evidence  or  otherwise.— Ed. 
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292.  But  held,  in  appeal,  that  a  husband  who 
is  broujght  into  a  case  merely  for  the  purpose  of 
authorizing  his  wife  is  not  a  party  in  the  case, 
so  as  to  be  examined  under  art.  251  of  the  Code 
of  Civil  Procedure.  lb.,  11  L.  C.  J.  51,  Q.  B.,  & 
2  L.  C.  L.  J.  229,  &  The  Ontario Bankr,  Duckes- 
nau  etvir.y  15  L.  C.  R.  463,  S.  C.  1860. 

293.  But  held/m  a  more  recent  case,  that  the 
provision  of  Q.  35  Vic.  cap.  6,  sec.  9,  ^see  note  to 
preceding  art.)  cannot  be  interpretea  to  mean 
that  a  party  may  examine  his  own  wife  as  a 
witness  when  she  has  had  the  administration  of 
his  property,  but  that  he  may  examine  the  wife 
of  the  adverse  party  in  such  case.  Foisy  v. 
Lefehvre,  4  R.  L.  564,  S.  C.  1872. 

294.  But,  again,  held,  that  the  husband  may 
be  examined  in  a  case  in  which  the  wife  is  plain- 
tiff, when  she  declares  in  her  deposition  that  it  is 
he  who  manages  her  property.  Johnson  v.  Mar- 
tin,  6  R.  L.  336,  S.  C;  1872. 

295.  And  where  application  was  made  by  a 
wife  separate  as  to  property  to  be  allowed  to  ex- 
amine her  husbana,  under  the  provisions  of  the 
above-mentioned  statute,  regarding  certain  acts 
of  administration  of  her  pruperty  by  the  hurf- 
band — Held,  that  the  right  conferred  by  said 
act  was  only  in  the  interest  of  the  adverse  partv. 
Brush  &  Stephens  et  vir.,  17  L.  C.  J.  140,  S.  C. 
1873;  1231,  sec.  5,  C.C. 

296.  In  an  indictment  for  bi^my,  the  first 
wife  cannot  be  allowed  to  give  evidence  either  for 
or  f^ainst  the  prisoner.  Kegina  v.  Fontaine,  15 
L.C.  J.141,  Q.  B.  1871. 

297 .  Contract  made  in  Foreign  Coun  try . — The 
plaintiff  sued  the  defendant  for  the  value  of  his 
occupation  and  enjoymeijt  of  propertv  situated 
in  Upper  Canada  belonging  to  plainti^,  and  al- 
leged  a  promise  on  the  part  of  the  defendant  to  pay 
the  amount  claimed,  and  a  witness  was  examined 
in  Upper  Canada  by  commission,  who  deposed 
to  the  facts  alleged  in  plaintiff's  declaration — 
Held,  on  motion  of  the  defendant  to  reject  such 
proof,  as  not  admissible  according  to  the  laws 
of  the  province,  that  the  proof  of  a  contract  made 
out  of  the  provinoe  must  be  governed  by 
the  laws  of  the  country  in  which  the  contract 
was  made.  WiUon  v.  Perry  &  Perry,  4  L.  C.  J. 
17, 8.  C.  1869. 

298.  Court  of  Record, — Records  of  the  court 
as  to  a  judiciaisale  constitute  a  higher  class  of 
evidence  than  the  sheriff's  deed  of  sale. 
L' Hotel  IXeu  v.  Roxburgh,  3  Rev.  de  L6g.  476, 
K.  B.  1811. 

299.  CredtbiUt^.^Where  it  is  intended  to 
attack  Uie  credibility  of  a  witness  produced  by 
the  other  side,  by  proof  that  he  has  made  state- 
ments out  of  court  contrary  to  what  he  has 
testified  at  the  trial,  the  witness  must  first  be 
asked  as  to  whether  he  made  such  statements, 
and  all  necessary  particulars.  Becary  v. 
Poirier,  20  L.  C.  J.  167,  S.  C.  1876. 

300.  DcOe  of  Promissory  Note,— The  date  of 
a  pronissory  note  makes  proof  of  itself  of  the 
date  on  which  it  was  made.  Hutchin  et  al.  v. 
Cohen  &  Cohen,  14  L.  C.  J.  85,  S.  C.  1869;  1206 
C.C. 

301.  Drfendanta  in  Actior^  qui  tarn. — In  a 
qui  tarn  action  for  a  penalty  one  of  the  defen- 
dants having  been  called  as  a  witness  and  sworn 
declared  that  he  objected  to  answer  as  a  witness, 
and  claimed  to  be  exempt  from  answering  on 
the  ground  that  every  question  which  could  be 


put  to  him  must  have  a  direct  tendencr  to 
criminate  him — Held,  that  the  witness  wa«  en- 
titled to  the  privilege,  although  under  G.  &  L.  C. 
cap.  52,  sec.  15,  a  party  to  a  suit  maj  b« 
called  as  a  witness  by  the  omxraite  partv. 
Burton  v.  Young  et  al,,  17  L.  C.  B.  379, 8.  C.  ft. 
1867. 

302.  KxAheld,  also,  in  a  subsequent  action, 
that  the  defendant  cannot  be  called  as  a  vitne&e 
against  himself,  and,  if  he  is,  his  evidence  wHl  t< 
set  aside  by  the  court.  Lami  ▼.  Rabmuy  1 
R.  L.  687,  S.  C.  1870. 

303.  Execution  of  Power  of  Attorney. -^^9!^^. 
a  power  of  attorney,  executed  before  witnesses 
in  England,  and  affirmed  before  the  Lord  Maror 
of  London,  was  filed  in  support  of  the  plaintitr^ 
title  in  a  petitory  action, the  action  wasaismiBseti. 
on  the  ground  that  the  power  of  attorney  va? 
not  proven.  Purlington  v.  Hipgens,  6  L.  C.  K 
481,  S.  C.  1856. 

304.  And  in  a  similar  case,  where  the  power  of 
attorney  had  been  executed  under  privau 
signature  and  seal  before  two  witnesses,  one  c-j 
whom  was  a  notary  public  of  Upper  Canada^ 
and  was  accompanied  by  an  attestation  of  the 
notary  under  seal,  and  likewise  by  a  certificate  ii 
the  usual  form  from  the  administrator  or  ih( 
governor  of  that  Province,  with  regard  to  the  off: 
cial  character  of  the  notary,  all  of  which  vf% 
duly  produced  and  filed  at  enauSte,  the  action 
was  dismissed  on  the  ground  tnat  there  was  n 
sufficient  proof  of  the  execution  of  the  power  i 
attorney.  Nye  v.  McDonald,  M.  P.  C.  B.  1S4 
P.  C.  1870,  &  2  L.  C.  J.  109,  S.  C.  1867. 

305.  Handwriting. — Evidence   of  the  faic( 
writing  of  a  subscribing  witness  who  is  pro« 
to  be  outside  the  jurisdiction  of  the  court 
sufficient,  if  there  he  also  evidence  of  the  hut 
writing  of  the  parties.     CuvilUer  ▼.  Fraser 
Scott,  2  Rev.  de  L6g.  279,  K.  B.  1810.         J 

306.  A  verification  of  handwriting  by  vj 
nesses  cannot  be  allowed  until  all  otoer  mo^ 
of  proof  has  been  tried  and  failed.  Founul 
Duvert,  2  Rev.  de  L6g.  279,  E.  B.  1801. 

307.  And  where  the  defendants  denied  th 
signature  to  a  promissory  note,  and  evidence  « 
a^luced  showing  that  one  of  the  firm  by  whc 
the  note  purported  to  be  Bigned  had  seves 
times  admitted  that  the  signature  was  that 
their  firm,  and  had  indeed  been  written  by  hi 
aeU—Held,  that,  as  there  was  no  legal  proof 
want  of  genuineness  in  the  sisnatare,  the 
mission  thus  made  could  not  De  set  aside 
mere  presumption  arising  from  knowledge 
another  of  the  bookkeeper's  handwriting,  i 
moreover  that  another  promissory  note  aid 
by  the  firm  could  not  oe  used  for  the  poxp 
of  creating  a  standard  of  comparison  of  haj 
writing,  such  signature  not  having  been  it 

? roved  to  be  genuine.    Edd  ei  ttL  &  Wan 
1  L.  C.  R.  486,  Q.  B.  1867. 

308.  Heirship, — ^In  an  action  on  a  promifld 
note  made  in  tne  States  by  the  husband  and 
ministrator  of  the  deceased — Hdd,  that  M 
of  administration  from  a  Court  ik  Probat^ 
the  State  of  Michigan,  produced  in  the  caa» 
well  firom  the  terms  thereof  as  from  the  i^\ 
pies  of  international  law,  did  not  extend 
yond  the  limits  of  the  State  in  which  they  \ 
granted,  and  formed,  therefore,  no  evidenc 
tne  capacity  of  the  plaintiffii  as  assui 
<7o/^  «^  a2.  &  Jtfbrmon,  9  L.  C.  B. 424, Q.  B.  I 
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U9.  Bleaal  Practiees. — ^In  a  qui  tarn,  action 
l.»r  a  penalty,  for  practisipjg  physic  without  a 
iicenae,  two  witnesses  to  different  acts  of  such 
nractioes  is  sufficient  evidence  to  support  the 
If^m.  Fwz6  V,  Fayy  2  Rev.  de  Leg.  280,  K.  B. 
1S12. 

310.  ImpoUney, — In  an  action  to  annul  a 
Riuriage  on  the  ground  of  im potency,  if  the 
piDof  IB  otherwise  incomplete,  the  defendant  may 
W  compelled  to  submit  to  a  sureical  examina- 
tion, or,  in  default  of  so  doine,  the  grounds  of 
action  mav  be  taken  pro  canfessis,  Dorion  & 
iaiireii<,l7L.  C.J.  324,  Q.B.  1843;  117  C.C. 

311.  IntenUon. — With  regard  to  a  person's 
jnt«otion  to  establish  his  domicile  in  a  certain 
pUoe,  such  intention  may  be  proved  by  his 
^ultfequent  acts.  Cresa^  v.  Baby  &  Baby,  10 
L  cTj.  313,  Q.  B.  1866 ;  81  C.  C. 

312.  UabiUly  under  a  Deed  of  8ale,—T\\e 
&lle^tioD8  of  a  declaration  found^  upon  a  no- 
ons) deed  of  sale,  seeking  to  fasten  a  personal 
li&bility  upon  defendant  towards  plaintiff,  can- 
not be  proved  by  a  declaration  made  by  defen- 
fiaiiU  in  another  deed  to  a  third  party,  relletier 
r.  RuieUey  18  L.  C.  J.  1876,  S.  C.  1874. 

:U3.  MMce  in  Criminal  Cases. — On  a  trial 
feif  Hbel,  acts  of  the  defendant  occurring  imme- 
diately after  the  publication  may  be  proved,  in 
<K^itf  to  show  that  there  was  no  malice.  Begina 
T.  Dimgall  et  al.,  18  L.  C  J.  85,  Q.  B.  1874. 

314.  Members  of  CorporaUfms. — Wherein  an 
opposition  by  a  joint  stock  comi>any  one  of  the 
^ti'^kholders  was  called  as  a  witness,  and  his 
rndence  wasobieeted  to  on  the  score  of  interest, 
aod  be  admitted  that  he  held  stock  in  the  com- 
paoT,  but  that  it  was  all  paid  up,  and  that  the 
<Wpany  was  insolvent,  and  unaer  no  circum- 
KTADoes  could  the  company  pay  its  creditors  in 
^—EM^  that  as  the  witness  could  not  be 
cftUed  upon  for  any  contribution,  even  for  costs, 
■lid  could  hare,  therefore,  no  pecuniary  inter- 
m.  in  the  event  of  the  contest,  that  his  evidence 
«>£«  admissiUe.  Moss  v.  Ckxrraicliael  h  The 
MeiUMy  Gar  Company,  3  L.  C.  J.  166,  S.  C. 
1^9(i ;  252  C.  C.  P. 

315.  Membership  of  PasrUcmient, — On  a  mo- 
tion ior  kabeas  eorpus^^Held,  that  papers  pro- 
duced \ff  petitioner,  purporting  to  be  indentures 
of  ekctioo,  were  not  sufficient  evidence  of  his 
king  sack  monber  of  parliament,  so  as  to  en- 
title him  to  the  benefit  of  the  writ.  Bedard 
ap^  S.  B.  1,  E.  B.  1810. 

316.  NegUgenee. — Where  a  portion  of  a  build- 
ng  destroyed  by  fire  was  occupied  by  a  tenant, 
■u  other  portionB  by  the  landlord  himself— 
Jfeld,  that  proof  of  n^ligence  on  the  part  of  the 
iRtffit  must  be  direct  and  positive.  Foster  v. 
ifl»,  16  L.  C.  J.  113,  Q.  B.  1872 ;  1629  C.  C. 

317.  To  prove  negligence  on  the  part  of  the 
carrier  it  is  sufficient  to  establish  that  the  goods 
«ae  received  in  ap[parent  good  order  and  condi- 
tKB,  and  ddivered  m  bad  order,  and  could  not 
ksve  been  damaged  in  the  way  they  were  by  any 
tntcaiy  himf^Kng  in  the  usual  course  of  trans- 
poRfttHm.  AiwaUr  et  <d.  v.  The  Grand  Irunk 
BeHway  Cf/mpamy  of  Canada,  17  L.  C.  J.  1, 
8.  C.  R.  1873 ;  1675  C.  C. 

SIS.  Koktry  as  to  Notice  of  Protest, — ^In  an 
trtkA  against  the  maker  and  endorser  of  a  pro- 
cxmrr  note,  the  evidence  of  the  notary  who 
Bade  the  protest  was  held  to  be  admissible 
ti  contradict  the  notice  filed  by  the  plaintiff. 


Dorwin  &  Eoans  et  al,  1  L.  C.  R.  100,  S.  C. 
1850. 

319.  Notary  as  to  a  Will. — The  notaries  and 
witnesses  to  a  will,  or  other  authentic  instru- 
ment, are  competent  witnesses  upon  a  proceed- 
ing in  improbation,  impugning  tne  validity  of 
such  will  or  authentic  instrument.  Willing  v. 
Parant,  4  L.  C.  R.  228,  S.  C.  1864. 

320.  One  Witness. — In  an  action  for  slander 
against  a  woman — Held,  that  the  evidence  of 
one  witness  was  not  sufficient,  and  that  the 
second  witness  not  being  corroborative  of  the 
first,  there  was  nothing  to  sustain  the  verdict. 
Ferguson  v.  Oilmore,  6  L.  C.  R.  145,  S.  C. 
1855  ;  1230  C.  C, 

321.  OMmersAtp.— Possession  of  a  bill  of  lad- 
ing by  a  consignor  is  primd  facie  evidence  of 
ownership  of  the  goods.  Cusack  v.  The  Mutual 
Insurance  Company  qf  Buffalo,  6  L.  C.  J.  97, 
S.  C.  1862 ;  1740, 1 745, 2422, 2472  &  2474  C.  C. 

322.  Parties  Interested. — A  party  who  is  to 
be  paid  for  services  rendered  to  a  company  out 
of  tne  shares  of  the  company,  which  shares  had 
not  been  delivered  to  him,  is  a  good  witness  on 
behalf  of  the  company,  in  an  action  brought 
a^inst  them  to  enforce  a  commercial  contract, 
his  interest  being  contingent  and  not  absolute. 
Kennedy  v.  The  Aylmer  Mutual  Steam  Mill 
Company,  4  L.  C.  R.  86,  S.  C.  1853;  251 C.  C.  P. 

323.  The  maker  of  a  promissory  note  payable 
to  order  of  the  defendant,  and  by  the  defendant 
endorsed  to  the  plaintiffs,  is  a  competent  witness 
for  the  defendant.  McDonald  et  al.  v.  Sw- 
mour.  6  L.  C.  R.  102,  S,  C.  1865 :  251  C.  C.  P. 

324.  Where  action  was  brought  on  several 
promissory  notes,  to  which  a  plea  of  usury  was 
filed,  and  a  party  was  produced  as  witness  who 
was  the  maKer  of  some  of  the  notes  and  the 
endorser  of  the  others — Held,  that  this  did  not 
affect  his  competency  as  a  witness,  but  only  his 
credibility.  Malo  &  Nye,  1  L.  C.  J.  11,  &  1 
L.  C.  J.  155,  S.  C.  1856;  1231-32  C.  C,  252| 
C.  C.  P. 

325.  In  an  action  by  the  endorserof  a  promis- 
sory note  against  the  maker — Held,  that  a  per- 
son who  has  received  money  on  account  of  the 
note,  before  maturity,  undertaking  to  pay  it 
over,  is  not  a  competent  witness  for  the  defen- 
dant, as,  in  the  event  of  a  judgment  for  plaintifiT, 
he  would  be  liable  to  the  defendant  for  costs  of 
the  action,  as  damages  for  the  non-fulfilment 
of  his  undertaking.*  Fraser  v.  Bradford,  2 
L.  C.J.  110,  S.C.  1857. 

326.  But  held,  in  the  same  case,  that  merely 
as  an  endorser  of  the  note  he  would  not  be  in- 
competent as  a  witness.    lb. 

327.  The  maker  of  a  note,  who  is  implicated 
with  the  endorser  in  an  action  on  the  note,  may 
be  a  witness  for  such  endorser.  Woodbury  v. 
Oarth,  9  L.  C.  R.  438,  Q.  B.  1858. 

328.  Where  action  was  brought  by  a  father 
to  recover  damages  from  the  defendant  for  de- 
bauching hie  daughter,  a  minor  child,  and 
thereby  wounding  him  in  his  sensibilities,  and 
depriving  him  of  her  services  and  society,  and 
the  plaintiff  called  the  daughter  to  prove  the 
assault  upon  her,  and  the  defendant  objected  to 


*  By  262  C.  C.  P.  relationship  or  connectioii  by  mar- 
riage, except  that  between  consorts  and  interest,  are 
not  objections  to  the  c^mipetenoy  of  a  witness,  bat  only 
to  his  credlbUity.    See  12St  G.  C— Ej>. 
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!a\r  was  a  competent  witness.  MacPhersofi  <k 
The  Bank  of  British  North  America,  I  L.  C.  R. 
:M,  S.  C.  1851 ;  262  C.  C.  P. 

351.  Where  relatione  ma^  be  heard  to  prove 
^'acts  which  have  occurred  m  the  family,  if  any 
(4  the  facts  can  be  established  by  witnesses  who 
are  not  related,  the  proof  will  be  deemed  insuf- 
ncieDt.    Caron  v.  Michaud,  2  L.  C.  R.  192,  S.  C. 

352.  Relations  within  the  prohibited  decrees 
.ii?  not  Umoins  nicesscdrea  aaraissible  to  prove 
.-eiiuctfoo  in  an  action  en  declaration  de  paier- 
.«f<».  Stewart  v.  McEdward,  4  L.  C.  R.  422, 
S.  C.  1854. 

353.  Id  an  action  by  the  plaintiff  for  firewood 
.>old  and  delivered,  it  was  sought  to  prove  the 
•ile  and  delivery  by  the  evidence  of  the  plain- 
nfiV  nephew,  and,  objection  being  taken — Held, 
U  three  judges  in  banco,  that,  not  being  a  com- 
liiercial  transaction,  the  evidence  of  the  witness 
:d  question  was  inadmissible,  as  being  within 
^iie  degree  of  relationship  prohibited  by  law, 
Deabarats  v.  Murray ,  3  L.  C.J.  27,  S.  C.  1867  j 
tod  note  to  art.  326  supra. 

354.  The  evidence  or  cousins  is  admissible  to 
proFe  acts  of  kinship,  such  acta  being  for  the 
most  part  within  their  knowledge  only,  and 
'[.erefore  necessarily  procurable  by  them. 
Fdmeial.  v.  BinettCyllj, C.  J.  36, S.  C,  1869. 

355.  In  an  action  in  revendication — Held,  that 
liie  son  of  the  plaintiff  was  not  a  competent  wit- 
x»m  &r  his  father.  Hearle  &  Date,  11  L.  C.  R. 
2M),Q.B,  1861. 

356.  ReUtiumghip. — In  an  action  for  damaces 
for  tbedeath  of  a  relative  killed  bv  accident,  the 
?p!ationship  must  be  established  by  legal  proof. 
Prffcoit  ei  vx.  &  Jackson,  13  L.  0.  J.  170,  Q.  B. 

<i57.  Sale. — In  an  hypothecary  action  against 
>i)e  poichaser  of  an  immoveable — Held,  tnat  a 
copr  of  the  deed  of  sale  delivered  or  produced  by 
Ike  registrar  or  deposited  in  his  office  for  regis- 
tration, is  not  evidence  of  sale.  Nye  &  ColviUe 
cia/.,3L.G.B.  97,Q.  B.  1862. 

358.  SqHaration  of  Property. — In  an  action 
Wast  a  married  woman,  separated  as  to  pro- 
^inj-'Held,  that  the  production  of  a  notarial 
M  in  which  the  defendant  took  the  quality  of 
*eparate  as  to  property  from  her  husMind,  was 
ioc  sufficient  evidence,  if  she  denied  her  quality 
W  her  plea.  Wheeler  v.  Burkett  et  at.,  11 
LC.R.  118,8.  0.  1860. 
,  ^9.  SoUdtor. — In  commercial  cases,  under 
tk  Engitsh  rules  of  evidence,  a  solicitor  in  law 
f^r  be  a  witness  for  a  party  for  whom  he  has 
>cted,  and  with  reeud  to  the  matter  in  which  he 
rppre^nta  him.  MeUmeon  v.  Beaupri,  6  R.  L. 
5^,  8.  C.  1874. 

3^5-  Slander. — ^In  an  action  for  verbal  slander 
^  is  sufficient  if  the  substance  of  the  words 
'aH  t«  nroved.  Hooper  v.  Arnold,  2  Rev.  de 
I>g  333,  K.  B.  1819. 

361.  Value  of  Goods  Seized.  —  On  a  rule 
fof  contraiiUe  par  corps — Held,  in  apoeal, 
tkt  the  value  of  the  coods  seized,  for  wnich 
^  mle  was  demanded  against  the  guardian, 
^  be  established  by  the  verbal  uimission 
^  the  plamtiff,  as  to  the  ralue  at  the  time 
t^  seizure  was  made.  Leoesque  et  al.  &  Boston, 
kU.  C.  J.  223,  Q.  B.  &  9  L,  C.  R.  238,  Q.  B. 
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.362.  Where  the  evidence  which  arises  on  a 
preliminary  exception  is  identical  with  that 
which  must  arise  on  the  merits,  it  will  still  be 
allowed.  Lambe  v.  Brewster  et  al.  &  Converse 
et  al,  5  R.  L.  631,  S.  C.  1873. 

XL.  Parole. 

363.  In  an  action  by  a  merchant  ajgainst  a 
brewer  for  a  quantity  of  beer  stored  in  his  cellar, 
it  was  held  to  be  a  commercial  matter,  so  as  to 
be  within  the  statute  of  frauds.  Pozer  v. 
Meiklejohn,  P.  R.  11,  K.  B.  1809. 

364.  Parole  evidence  in  an  action  of  deposit 
is  admissible,  but  not  without  a  commencement 
de  preuve  par  6crit.  Smith  v.  Galeskill,  2  Rev. 
de  Leg.  278,  K.  B.  1812 ;  1233,  sec.  4,  C.  C. 

366.  An  extrait  de  bapthne  may  be  ex- 
plained by  verbal  testimony.  Poulin  v.  Thi- 
bault,  2  Rev.  de  Leg.  332,  K.  B.  1816. 

366 .  Board  and  lodging  may  be  proved  by  parole 
evidence.  Spatz  v.  Meyers,  2  Rev.  de  Leg.  332, 
K.  B.  1816. 

367.  In  an  action  for  the  uRe  and  occupation 
of  a  farm,  the  quantum  valebat  of  such  use  and 
occupation,  and  the  defendant's  possession,  may 
be  proved  by  witnesses.  Langlois  v.  Harbison, 
2  Rev.  de  Ug.  333,  K.  B.  1820. 

368.  Witnesses  may  be  called  to  show  that  a 
particular  expression  m  a  commercial  contract  is 
understood  in  the  mercantile  world  in  a  sense 
different  from  its  ordinary  import.  Scholefield 
V.  Leblond,  2  Rev.  de  Leg.  77,  K.  B.  1821. 

369.  In  a  petitory  action  brought  to  set  aside  a 
deed  of  sale  of  a  certain  lot  of  land,  executed 
while  the  plaintiffs  were  mmoTB-^Held,  that  the 
observance  of  the  formalities  preliminary  to  such 
sale,  as,  for  instance,  that  the  required  publica- 
tions of  sale  were  duly  mad^e,  cannot  be  estab- 
lished by  verbal  eviaence.  Pousiie  et  al.  v. 
McGregor,  9  L.  C.  J.  332,  8.  C.  R.  1861; 
1233  C.  C. 

370.  Action  was  brought  to  set  aside  a  will 
on  the  ground  of  suggestion,  and  as  being  made 
by  the  testatrix  at  a  time  when  she  was  not 
saine  d^entendement.  At  the  enquite  the  two 
notaries  by  whom  the  will  was  executed  were 
produced  by  the  plaintiff,  who  sought  to 
examine  them  as  to  the  state  of  mind  of  the 
testatrix  at  the  time  of  making  the  will.  The 
questions  were  objected  to  on  the  ground  that 
parole  evidence  could  not  be  product  to  contra- 
dict the  words  saine  d^entendement  contained 
in  the  will — Held,  that  these  words  were  mere 
matter  of  form,  and  could  be  contradicted  by 

rLFole     evidence.     Clarke   v.    Clarke   et   al., 
L.  C.R.  11,8.  C.  1861. 

371.  The  sale  of  a  wagon  and  harness  by  a 
hotel  keeper  to  the  defendant,  described  as  a 
collector  and  commergant,  is  a  commercial  fact, 
and  can  be  proved  by  parole  evidence.  Vandal 
V.  Orenier,  6  L.  a  R.  476,  8.  C.  1866; 
1233  C.  C. 

372.  A  person  who  brings  action  against  a 
common  carrier  for  the  loss  of  a  trunk  and  con- 
tents by  neglect,  may  prove  by  his  own  oath, 
ex  necessitate  ret,  the  contents  of  the  trunk. 
Eobson  V.  Hooker  et  al.,  3  L.  C.  J.  86,  8.  C. 
1866. 

373.  Where  the  plaintiffs  brought  action  for 
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1  with  a  contract 
\d  in  writing  with  the  defendant, 
it  was  stipulated  that  no  ch&r^ 
e  Tor  extra  work,  unless  the  order 
should  be  given  expressly  and  in 
,  reversing  the  judgment  of  the 
that  this  would  not  exempt  the 
n  answering  euT  faiti  et  articles 
lewi  given  for  such  extra  work ,  and 
act  being  Si  commercial  one,  oral 
admissihle,  Kennedy  et  aJ.  &, 
C.  R.  260,  Q.  B.  1856;  1233  & 

the  validitv  of  a  report  of  arbitra- 
led  by  the  (defendant  on  the  vround 
irators  had  rcfuKed  to  take  the 
»rtain  witnesses,  and  that  great 
been  thereby  done,  and  sought  lo 
gations  by  the  evidence  of  one  of 
,  to  which  the  plaintiff  objected — 
report  of  arbitrators  could  not  be 
iroie  testimony,  when  it  is  of  itself 
aclufiive.  Joseph  v.  Oatell,  1 
i  11  L.  C.  R.  499,  8.  C.  1856. 

amount  of  an  insurance,  for  the 
which  the  insured  had  given  a 
ite,  which  had  been  dishonored  at 
,  tor  which  no  policy  or  interim 
in  iffiued  by  the  company — Edd, 

judgment  of  the  court  below,  that 
e  of  wuch  contract  of  insurance  was 
^he  Montreal  Axtaraact  Company 
«,2L.C.J.221  &8L.C.R.  401, 
233  C.  C. 
aintilT  brought  action  against  the 

deceased  for  an  anion  tit  due  him 
n),  and  the  defendant  pleaded  tliat 
e  universal  l^lee  of  deceased,  as 
intitf,  and  plain  lift' wished  lo  prove 

that  defendant  hod  promised  to 
n  question — Held,  Chat  parole  avi- 

a  promise  could  not  be  admitted. 
eareau,lL.C.  J.2a6,S.  C.1867; 

a  clerk  was  induced  by  the  repre- 
the  debtor,  who  was  paying  a  cer- 
on  accoant  of  a  promissory  note 
iployer,  lo  give  a  receipt  for  such 
I  lo  an  amount  which  the  plaintiff 
y  paid,  and  for  which  he  falsely 
[received  no  receipt— ifeU,  on  an 

creditor,  reversing  the  decision  of 
ow,  (3  L,  C.  J,  89,  8.  C)  that  the 
le  clerk  might  be  received  to  show 
igned  such  receipt  through  error, 
lence  of  the  fraud  and  misrepre- 
lefendant.  Wkiiney  &  Clarke,  3 
&  9  L.  C.  R.  339,  Q.  B.  1859. 


between  the 
.„  ily  a  receipt,  wasliable 
parole  evidence.     Foaler 


original  parties,  being 

to  Be  explained  hj  pa.__. 

SKrHng  tt  <ri.,  3  L.  C.  J.  103,  8.  C.  1858. 


379.  A  contract  of  an  executory  nature  may 
be  proved  by  witnesses  without  a  commencement 
of  proof  in  writing,  TVudtau  et  al.  v.  Menard, 
3L.  C.J.  52,8.  C:  1868. 

380.  And  where  the  plaintiff  brought  action 
on  a  policy  of  fire  insurance,  and  the  defendants 
pleaded  that  there  had  been  misdescription  and 
miarepresentftlioD  in  the  policji  and  the  plaintiff 


examined  the  agent  and  clerk  of  the  defend  an  li 
to  show  that  the  errors,  if  any,  were  the  fsiili  <.i' 
defendants  themselves  and  their  agents,  to  all 
of  which  defendants  objected  as  inadmisfibli:— 
Held,  that  no  better  evidence  of  the  cauK  aoi-l 
nature  of  tlie  errors  contained  in  the  policy  cmill 
be  found  than  the  testimony  of  the  petkin^  U 
whoxe  instrumentality  the  policy  was  drawn  avi 
executed.  Somera  v.  J  he  AthenauBt  Jnfliroi.i 
Society,  3  L.  C.  J.  67  4  9  L.  C.  R.  61,  S,  C 
1868;  993  &  1234  C.C. 

381.  Inan  action  by  acreditoragainst  aehari- 
liolder  of  the  Montreal  and  Bytown  Bailxai 
Company — Held,  that  the  verMl  tectimony  "' 
the  secrelarv  of  the  Company,  lo  the  effect  ilia: 
it  apceared"  by  the  books  of  the  Company  llw; 
the  shares  originally  standing  in  the  name  >'' 
the  delendantTiad  been  (ransferred  before  ll- 
institutjon  of  the  plaintift's  action,  was  in^uffi' 
cient  lo  establish  the  fact  of  such  tran.-iir 
(hckburtt  V.  Beaudry,  1  L.  C.  J.  283,  S.  C 
1855;  1204  C.C. 

382.  The  plaintiff,  as  representing  hie  decen^-i 
wife  and  defendant's  daughter,  brought  action  ■-■■ 
recover  the  value  of  the  use  and  occupation  of  n 
farm  purchased  by  his  (the  plaintiff's)  nil* 
The  defendant  pleaded  compenwlion,  allegii..' 
that  the  purchase  money  of  the  farm  in  que=tii* 
was  paid  by  him  in  discharge  of  his  daugliicr. 
and  at  her  request — Held,  that  verbal  evi(iviii> 
could  not  l*  received  lo  prove  that  the  barjii^ 
for  the  property  was  made  by  the  defendant,  ilnu 
he  bought  and  paid  for  it,  taking  the  deed  in  lli- 
name  of  his  daughter.  Lefebvres.DtMoaliyn^. 
9L.  C,R.  233,  S.  C,  1856, 

383.  On  a  sale  of  a  careo  of  coals  by  wriit«i< 
memorandnm,  with  verbal  warranty  im  the  be^ 
quality,  where  an  inferior  quality  was  deli  verci, 
and  action  brought — Held,  that  parole  teatimoi.i 
could  not  be  admitted  to  prove  the  verbal  war- 
ranty, as  it  would  tend  to  control  the  wriiicr 
memorandum,  and  the  purchaser  must  p«y  ihi 
full  contract  price  for  the  coals,  as  ifthev  wi-ii 
the  best  quafity.  Try  k  The  Rieheliev'  Co  .' 
L.  C.R.  406,  Q.B,  1859. 

384.  In  an  action  on  two  notarial  obligation: 
signed  by  a  wife  separate  as  to  properly,  in  whic 
she  acknowledged  herself  personally  indebtfd  I 
the  plaintiff — Held,  confirming  the  judirnient  i 
the  court  below,  that  parole  evidence  was  *t 
missible  to  prove  that  il  was  the  hu.-band  wl 
was  really  indebted,  and  that  she  was  mer*ly 
prii  nom  for  him.  MerHlle  v.  Fi/urnier  et  ri 
2  L.  C.  J.  236, 8,  C,  A  4  L.  C.J.  51,  i  9  L.  C. 
300, 1659. 

385.  In  an  action  brought  for  the  purjiOH' 
establishing  the  payment  of  a  promismiy  u-.*<f 
Held,  reversing  the  judgment  of  the  court  It-li' 
(3  L,  C,  J.  232.  S.  C.)  thai  the  paywieiii  of  i 
note  could  be  proved  bv  witnesses.  Canlim 
al.  &  Finlay  etaL,  8  L!  C.  J.  139,  Q.  B.  ISj 
1233,8ec.  1,C,  C. 

386.  On  the  23rd  of  October,  1855,  B  ackn. 
ledged  a  transfer  as  made  lo  him  by  N  ol  ' 
rights  in  a  certain  lot  of  land,  and  agrved  to  in 
Ivs  interest  in  the  lot  and  allow  bitii  u) 
debts  due  lo  R  whatever  two  persons  nan 
should  appraise  it  as  worth.  On  the  19th  Jm 
1856,  the  persons  ao  named  appraised  the  va. 
of  N'b  interest  in  the  lot,  and  awarded  that 
should  allow  N  $300  upon  the  deble  he  ll 
held  against  N,  or  pay  him  the  money.     On  1 
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iia<l  compelled  him  to  pa;  the  dcbte 
ilrftnilant  pleaded  payment,  set  up  a  claim  on 
:i<h'kk  tiled,  and  that  a  settlement  had  been  made 
allowed  of  Ihe  $300 


K-inber,  1856,  in  full  of  all  obligations,  &c.,  and 

tlleged  that  this  amount   was  more  than  was 

int  en  the  notes  referred  to,  and  that  the  whole 

.rfihe  rotes  w 

'Le  judgment 

Eirntnt  on  the  8th  September,  1856,  w 

miseible  to  prove  by  parole  testimony 

liun?  belne«n  the  plaintiff  and  defendant  uh  u> 
rhe  Kltlement  and  deduction  of  the  $300,  or  that 
X  bad  admitted  ^uuh  deduction  and  settlement 
n!  the  date  of  the  receipt.  Roviell  k  Naeton, 
l')L.  C.  R.  «T,  Q.  B,  1860. 
387.  ifirW,  overruling  the  judgment  of  the  court 


If  (3  L.  C.  J.  232),  that  proof  of  paymi 

[ip-imiaeory  note  may  be  maae  by  parolee* 

Carden  el  at.  v.  Finl^  et  al.,  8  L.  C.  J.  139  & 


evidence. 


lOI..  C.B.  256,  Q.B.1860i  1233,  flee.  1,C.C. 
38a.  Where  loan  action  on  a  promissory  note 
fendant  pleaded, 
time  the  endorae- 
endoraer  agreed 
the  credit  of  the 
O  him  the  defend- 
nent  of  the  couri 
ich  an  agreement 
vary  the  terms  of 


rent,  and  the  de- 
obtain  possession 
m  days  after  the 
ease,  and  that  he 
for,  and  to  apply 
he  rent  pro  tanlo 
!nt  of  the  court 
lid  be  received  of 
tjfina,  I2L.  C.R. 

a  sale  of  flour  to 

which  defendant 
«nted  themselves 
>ld  note,  and  the 
i  to  the  existen  ce 
«nt8  thereof,  and 
g  moved  to  reject 

was  granted  and 


*  ofthe  in 


ntil  the  non-exist- 
lad  been  proved. 
fe  Atsuranee  So- 
;  51  &  1204  C.  C, 
),  parole  evidence 
■act  of  suretyship. 
.  84,  C.  C.  1863 i 

note  was  released 
^t  that  the  note 
ards  went  to  the 


plaintiffs  and  promised  not  to  take  advantage  of  \ 
the  circumstances,  bnt  would  pay  the  note,  and   ' 
alUrwards  sent  a  letter  to  the  same  eftect,  which 
was   destroyedj   and  finally  retiiaed  to  piay  it — 
Held,    that    hia  promise   could    be  proved   by 

Crol  evidence,     Johruon  et  al.  &  Oeoffrion,  T 
C,  J.  126  &  13  L.  C.  B.  lei,  C.  C,  1M3.  i 

394.  in  an  action  for  rent  under  a  verbal  lease 
— Held,  that  where  the  lessee,  by  his  pleaorotbei^ 
wise,  admits  the  existence  of  a  verba!  lease  and 
occupation,  the  lessor  mav  prove  by  witnesnon 
the  value  and  duration  oftne  occupation.  Viger 
&£««c«ia,7  L.C.J.  199,  Q.B.  1863  1233,  sec. 
3  &  1608  C.  C. 

395.  In  an  action  on  an  obligation  entered  into 
by  a  wife  as  surety  for  her  husband — Held,  that 
in  order  (o  disprove  the  contents  of  such  docu- 
ment there  must  be  a  commencement  de  preuve 

far  ierit.  Fuckg  v.  Talbot  &  Laritiitre  et  at., 
3L.C.R.494,  C.C,  1863. 

396.  Oral  testimony  may  be  adduced  to  dis- 
prove an  entry  of  baptism  in  a  non-authentic  re- 
gister, even  where  mention  is  made  of  the  dale 
ofthe  birth  of  the  person  baptised,  and  is  signed 
by  both  persons.  Sykeg  &  Shaui  eial,  9  h.  C.J. 
121  &  16  L,  C,  R,  :104,  Q,  B,  1864. 

397.  An  agreement  to  release  the  maker  of  a 
negotiable  promissory  note,  made  after  signine 
and  before  maturity,  may  be  proved  by  parol 
evidence.  Oak  v.  CbcAdum,  8  L.C.  J.341,S.C. 
1864. 

398.  In  an  action  on  a  lost  note— Held,  that  the 
evidence  of  the  payee  of  the  note,  after  making 
affidavitof  its  loss,  IS  good  and  Bufficient.  CbnJen 
A  Baiter,  9  L.  C.  J,  217  &  16  L.  C,  R.  237,  Q.  B, 
1864  i  1233,  sec.  6,  C.  C. 

399.  In  commercial  matters  the  creditor  of  a 
written  obligation,  and  account  current  eubt:e- 
qucnt  to  the  dat«  of  the  obligation,  may  make 
proof  bv  witnessefl  of  a  verbal  agreement  by 
which  he  stipulated  that  payiiicntt)  lo  be  made 
should  be  imputed  first  on  the  account  current. 
Lalonde  v.  Roiland,  10  L.  C.  J.  321,  S.  C.  1864, 

400.  In  an  action  on  a  note,  in  which  a  receipt 
was  filed  by  defendant  explaining  to  some  extent 
the  terms  on  which  the  note  was  given — Held, 
that  parole  evidence  could  not  be  received  to 
alter,  varv  or  control  the  receipt,  which  muHt 
t)e  Bflsimilated  to  a  written  contract.  Wett  et 
ah  V.  Fleck  et  al.,  15  L.  C.  R,  422,  C.  C.  1864  ; 
1234  C,  C. 

401.  In  an  action  to  rescind  a  lease  under  tlie 
Lessor  and  Leasee  Act,  for  contravention  of  one  of 
the  stipulations  of  the  lease,  to  the  eft^t  that  the 
lessee  should  not  sublet  without  the  consent  of 
the  lessor,  and  the  defendant  wished  lo  examine 
plaintiff  as  to  whether  there  was  not  an  under- 
standing that  he  should  be  allowed  to  sublet  the 
premises — Held,  that  evidence  could  not  be  ad- 
mitted to  contradict  the  lease,  unleasacoin>n«nc«- 
ment  de  preuve  par  ierit  were  first  obtained  by 
examining  such  party  by  interrogatories  gurfatt 
et  articla.  Foley  &  Ckarles,  15  L.  C,  R.  248, 
Q,  B.  1866;  1233  &  1234  C.C, 

402.  In  an  action  for  tithes— ?«H  that  parole 
evidence  was  inadmissible  to  prove  a  verbal 
notice  to  a  priest  that  the  defeni&nt  had  ceased 
to  be  a  Roman  Catholic,  Proulx  v,  DvpuU,  10 
L.  C.  J.  114  &  16  L.  C.  B.  172,  S.  C.  1865;  1233 
C.C. 

403.  A  right  of  mJtoj'mneM  cannot  be  estab- 
lished by  mere  verbal  evidence  where  there  is  no 
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title,  and  the  marks  on  the  wall  do  not  indicate 
any  such  right.  Rodier  &  Tait,  1  L.  C.  L.  J. 
70,  C.  C.  1865. 

404.  Parole  evidence  is  received  to  prove  a 
verbal  agreement,  extending  the  terms  of  a  writ- 
ten contract  filed  in  the  cause,  affecting  a  sum  of 
money  amounting  to  over  fifty  dollars.  East- 
man  v.  Eolland,  2  L.  C.  L.  J.  216,  C.  C.  1866. 

405.  Parole  evidence  may  be  received  to  prove 
the  contents  of  a  lost  document  after  the  loss  is 
established  by  affidavit.  Russell  v.  Guertin  et 
al,  10  L.  C.  J.  133,  S.  C.  1866}  1217  &  1233, 
sec.  6,  C.  C. 

406.  Marriage  contracted  where  there  are  no 
priests,  no  magistrates,  no  civil  or  religious 
authority,  and  no  registers,  may  be  prov^  by 
parole  evidence,  and  the  admission  of  the  par- 
ties, combined  by  long  co-habitation  and  repute, 
will  be  the  best  evidence.  Connelly  v.  Woolnch 
&  Johnsan,  11  L.  C.  J.  197,  &  3  C.  L.  J.  14, 
S.  C.  1867;  51&162C.  C.    , 

407.  Verbal  evidence  may  be  admitted  to 
prove,  in  an  action  en  homage,  that  the  fences 
existing  at  the  time  of  the  action  have  been 
there  for  upwards  of  thirty  years,  although  it  be 
proved  that  such  fence  was  destroyed  by  fire, 
and  remained  so  destroyed  for  upwards  of  a  year, 
and  although  none  of  the  witnesses  can  testify  to 
having  seen  the  old  one  destroyed  or  the  new 
one  built.  Eqlaugh  &  The  SoHely  oj  the  Mon- 
treal General  Hospital f  12  L.  G.  J.  39,  Q.  B. 
1868. 

408.  Verbal  evidence  is  inadmissible  to  prove 
payment  of  a  debt  due  under  a  judgment,  al- 
though the  debt  were  originally  of  a  commercial 
nature.  Miller  v.  Kemp  &  Baker  &  Kemp  h 
Thayer,  14  L.  C.  J.  74,  S.  C.  R.  1869. 

409.  Parole  evidence  will  be  admitted  to  show 
that  a  deed  of  sale  passed  before  a  notary  was 
written  and  read  in  a  language  which  one  of 
the  parties  thereunto  did  not  understand^  and 
that  It  contained  stipulations  different  from  those 
to  which  he  agreed.  Noble  v.  Lahaye,  1  R.  L. 
197,  S.  C.  R.  1869 ;  1210, 1211, 1234  C.  C. 

410.  In  an  action  by  a  contractor  for  the  con- 
struction of  a  chapel,  etc. — Held,  that  tenders 
on  the  part  of  the  contractor,  when  the  amount 
exceeded  fifty  dollars,  could  not  be  proved  by 
witnesses.  Uhevrefils  v.  Les  Syiuhcs  de  (a 
Faroisse  de  St  mUne,  2  R.  L.  161,  S.  C.  1869. 

411.  Nor  could  the  acceptance  of  such  ten- 
ders h^  the  wardens  appointed  for  the  construc- 
tion oi  the  church  be  proved  by  witnesses,  inas- 
much as  the  wardens  so  appomted  form  a  cor- 
poration, and  cannot  bind  tnemselvcs  except  by 
writing.    lb.  &366C.  C. 

412.  And  held,  also,  that  the  wardens  so  ap- 
pointed are  competent  witnesses  in  all  matters 
m  which  they  have  no  private  interest,  and 
which  relate  to  affairs  in  which  all  the  parish- 
ioners are  interested.    lb. 

413.  An  insurable  interest  in  a  property  in 
which  the  legal  title  appears  to  be  in  another 
may  be  proved  by  parole  evidence.  White  hs 
quality  &  The  Home  Insurance  Company,  14 
L.  C.  J.  301,  S.  C.  1870  J  1233  &  2470  C.  C. 

414.  The  possession  of  moveables  is  equiva- 
lent to  a  commeruiement  depreuve  par  4crii,  suf- 
ficient to  allow  the  possessor  of  them  to  explain 
his  possession  by  parole  evidence.  Lefeibvre  v. 
Bruneau,  14  L.  C.  J.  268,  S.  C.  R.  1870. 

416.  The  words  of  article  1236  C.  C,  "all 


contracts  for  the  sale  of  goods,"  comprise  the 
sale  of  promissory  notes  also,  and  such  sale  tltr 
an  amount  exceeding  fifty  dollars,  and  such  coii* 
tract  cannot  be  proved,  except  there  is  a  writing 
signed  by  the  party  to  be  tx)und.  Trute(Bi\. 
Ublanc,  4  R.  L.  660,  Q.  B.  1870. 

416.  Where  a  defendant  had  been  coDdemneti 
in  1869  in  a  sum  exceeding  $25,  for  an  election 
offence,  and  had  established  by  witnesseB  that 
the  plaintiff  had  given  the  defendant  a  wntin:; 
by  which  he  loaned  him  a  sufiScient  amount  lo 
pay  the  judgment,  and  a  note  of  the  writmg  had 
been  msuie  oy  witness  in  his  account  book— 
Held,  that  he  would  be  admitted  to  prove  tlit 
writing  and  the  circumstances  of  the  loss  of  ii, 
and  that  proof  by  testimony  might  in  such  c&^ 
be  admitted,  wiemremont  v.  wrouard  &  Laitr 
gevin,  3  R.  L.  36,  C.  C.  1871 ;  1233  C.  C. 

417.  Proof  by  testimony  is  admiesible  in 
commercial  matters  to  establish  a  payment  on 
account  suflScient  to  interrupt  prescriptioD. 
Hall  V.  Devany,  3  R.  L.  453,  8.  C.  R.  1871 ;  1233 
C.  C.  • 

418.  Where  a  landlord  agreed  with  his  tenani 
in  a  lease  between  them  tnat,  at  the  expiratio^i 
qf  the  lease,  he  might  have  the  premises  fut 
three  years  more,  jjrovided  he  gave  thret 
months'  notice  in  writing,  and  the  tenant  gave 
the  necessary  notice,  but  verbally,  to  the  plain- 
tiff's family,  and  the  landlord  having  brought 
action  to  eject  the  defendant  from  the  premise?*, 
the  defendant  adduced  parole  evidence  of  the 
notice  given,  which  was  not  opposed  at  the 
trial,  and  in  revision  was  held  to  oe  good,  ai>l 
the  judgment  dismissing  plaintifl^s  action  vtL< 
confirmSl  with  costs.  Saunders  v.  Deom,  \o 
L.  C.  L.  266,  S.  C.  R.  1871 ;  1233,  sec.  3,  C.  C. 

419.  A  broker  may  prove  by  parole  evidence 
his  authority  to  act  for  the  parties,  and  the 
retention  bjr  the  parties  of  the  contract  note  ?o 
signed  is  evidence  of  the  authority  of  the  broker 
to  bind  them  in  the  manner  therein  stated 
Inski  et  al.  v'.  Hope  et  al.,  17  L.  G.  J.  19,  S.  C. 
1873. 

420.  Held,  reversing  the  judgment  of  the 
Queen's  Bench,  (16  L.  C.  J.  152)  that  prwt 
of  a  manual  gift,  of  a  value  exceeding  fii^  dol- 
lars, may  be  made  by  parole  evidence.  Sicker 
&  Voyer  et  al,  6  R  L,  591,  P.  C.  1874. 

421.  Where  a  wife  has  bound  herself  jointly 
and  severally  with  her  husband  by  act  befort- 
notary,  she  may,  nevertheless,  always  declarv 
to  the  contrary,  and  make  proof  by  testimony 
of  such  facts  as  will  demonstrate  that  she  onlv 
acted  as  surety  for  her  husband.  Malkiot  k 
Brunettes  et  mr.,  15  L.  C.  J.  197,  Q.  B.  1871 ; 
1301  C.  C. 

422.  Where  a  purchase  had  been  made  by  au 
agent  of  a  quantity  of  brandy,  and  the  principal, 
on  action  brought,  admitted  the  authority  of  the 
agent  to  buy  such  goods  of  such  a  merchant, 
and  proof  had  been  made  of  delivery  of  the 
goods  to  a  carrier — Held,  that  the'  plaintiif 
should  be  permitted  to  prove  by  the  agent  tht* 
quantity  oi  goods  so  sold  and  delivered.  Boyej 
et  al.  &  Beaupri,  3  R.  L.  34,  C.  C.  1871 ;  251 
C.  C.  P. 

423.  Proof  bv  testimony  may  be  received  iii 
matters  beyond  and  even  in  contradiction  of  a 
valid  written  instrument,  when  tendered  by  a 
person  who  is  not  a  party  to  the  deed.  Girard 
y.Bradstreet,A:^.h.Zn,  S.C.  1872;  1234  C.  C 
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424.  The  plaintiff  sued  the  defendant  tor  dam- 
aged for  the  non-fulfilment  of  a  contract  to 
deliver  to  him  eight  hundred  bundles  of  hay,  and 
of  which  defendant  had  only  delivered  one  hun- 
ditd  and  twenty-two  bundles,  and  it  was  proved 
that  the  pluntiff,  although  he  was  a  trader,  had 
never  b^>re  bought  hay,  and  that  it  formed 
bo  nut  of  his  regular  business — Held,  that  he 
coald  not  prove  such  a  contract  by  witnesses, 
notwithstaiuiing  the  delivery  of  part  of  the  hay 
(i>ntracted  for.  Cfuenum  v.  Lacambe,  4  R.  L. 
H85,  S.  C.  1872 ;  1232  C.  C. 

425.  In  an  action  for  the  recovery  of  property 
]<i^  hy  the  plaintiff  and  found  by  the  defendant, 
the  only  proof  of  the  finding  was  the  admission 
«'('  the  defendant — Held,  that  verbal  evidence 
thereof  oould  be  adduced  without  a  commence- 
mini  depreuve  par  icriU  TaWot  &  Blancheiy 
I'RC.  feS,  Q.  B.  1872. 

426.  Proof  of  the  transfer  of  a  promissory  note 
Eiav  be  made  by  parole  evidence.  Dupuis  v. 
Manion,  17  L.  C.  /  42,  C.  C.  1873. 

427.  Where  in  a  case  of  separation  de  corps 
it  de  6ieii.  a  witness  was  called  to  prove  the  con- 
rcQtsof  a  letter  which  had  been  destroyed — Held, 
•n  a  motion  to  reverse  the  ruling  atenguitep  that 
parole  evidence  of  the  contents  of  said  letter  was 
julmiwiWe.    1233  C.  C. 

423.  A  trader  sold  to  a  non-trader  a  horse,  and 
rhe  latter  had  the  animal  in  his  possession,  and 
KtioD  was  brought  in  assumpsit  to  recover  the 
price  of  the  horse — Held,  that  the  plaintiff  might 
ftiiuce parole  evidence  of  the  sale  of  the  horse. 
Cox&Faliony  17  L.  C.  J.  68,  Q.  B.  1874. 

42d.  And  held,  also,  that  even  if  the  transac- 
t  on  were  a  non-commercial  one,  the  answer  of  the 
detcDdant,  that  the  horse  was  received  on  trial, 
tarnished  a  commencement  de  preuve  par  4crit, 
&*><]  oral  evidence  on  the  part  of  the  plaintiff 
ra-^  arimissible  to  prove  the  sale.  lb.,  18 L.  C.  J. 
316,Q.B.;251C.C.  P. 

430.  Oral  proof  is  admissible  to  establish  a 
tfrtsal  aereement  to  terminate  a  written  contract, 
where  the  object  of  the  agreement  or  contract, 
'.'.«a  not  exceed  in  value  nny  dollars.  Leblanc 
k  R4i8c<m  et  aL,  4  R.  L.  595,  Mag.  Gt.  1873; 
1233,  sec.  2,  C.  C. 

431.  Whore  an  employee  sued  on  a  written 
o:<&tnu:t  with  hi£  employer — Held,  that  the 
drfe&dant  could  not  produce  verbal  evidence  to 
prove  oth»  agreements  than  those  in  the  writing. 
LemonUns  v.  Amos  ei  al,  5  B.  L.  353,  S.  G.  R. 
bT4;  1234  C.  C. 

432.  Proof  b^  witnesses  of  a  sale  between  par- 
ties vrithoat  writing,  and  without  previous  deliv- 
irv,  is  inadmissible.  Beard  v.  McLaren,  18 
LC.J.  76,8.  C.  1874. 

433.  The  mandate  of  an  attorney  cut  litem  to 
^e  an  oppoeition  to  a  seizure  cannot  be  proven 
by  verbal  evidence,  without  a  commencement  de 
prat9€  par  6crit.  Langpr6  v.  Pattenattde,  20 
LC.J.28,8.  C.  1875. 

434.  IneommeTcial  cases  parole  evidence  may 
be  adduced  to  establish  an  alleeed  error  in  a 
vntten  oontract.  The  .^tna  Life  Insurance 
V(mpan  r.Brodie,  20  L.  0.  J.  286,  Q.  B.  1876, 
dt  arts.  37  7  &  380  supra. 

XU.  PaBSXTlfPTIVS. 

435.  Where  to  an  action  on  a  note  the  defend- 
tat  pkaded  prescription,  and  the  plaintiff  filed  a 
letter  referring  to  a  note,  without  specifying  what 


note,  which  he  claimed  interrupted  the  prescrip- 
tion— Held,  that  in  the  absence  of  proof  to  the 
contrary,  the  note  referred  to  in  the  letter  would 
be  presumed  to  be  the  one  in  question,  and  the' 

Elea  was  dismissed.     Thompson  v.  McLeod,  1 
,.  G.  J.  156,  S.  G.  1867 ;  1239  G.  G. 

XLII.  Privileged  Gommunications. 

436.  On  an  appeal  from  a  judgment  setting 
aside  the  verdict  of  the  jury  in  an  action  for 
slander  by  a  woman — Held,  confirming  the  judg- 
ment of  the  court  below,  that  a  communication 
made  bv  an  employer  in  his  own  private  office  to 
one  of  his  clerks,  regarding  the  conduct  or  char- 
acter of  a  party  in  connection  with  her  relations 
to  another  of  the  employer's  clerks,  is  a  privil^ed 
communication,  ana  cannot  be  made  the  subject 
of  an  action  of  damages  for  verbal  slander. 
Ferguson  &  Gilmour,  5  L.  C.  R.  146,  S.  G.  &  1 
L.  C.  J.  131,  Q.  B.  1857. 

437.  In  a  case  at  enquite — Held,  and  afterwards 
confirmed  in  banco,  that  the  private  account  of 
one  of  the  parties  in  the  cause  at  a  banker's  may 
be  shown,  where  it  is  established  that  money  at 
issue  in  the  cause  had  been  lodged  at  the  bank- 
er's by  the  party  in  question,  to  the  credit  of  his 
private  account.  Mackenzie  v.  Taylor,  6  L.  C,  J. 
83,  8.  G.  1862. 

438.  The  appellant,  plaintiff  in  the  court  below, 
sent  to  the  government  a  complaint  against  the 
respondent  touching  certain  acts  which  lie  alleged 
had  been  committed  by  the  respondent  in  the 
course  of  an  enquiry  instituted  by  him  as  super- 
intendent of  pofice  of  the  city  of  Quebec.  The 
respondent  met  the  charge  by  an  answer,  a  part 
of  which  the  appellant  pretended  was  a  gross 
libel  upon  him.  Action  was  brought,  and  the 
case  came  before  a  special  jury.  T lie  appellant, 
in  order  to  make  out  the  case,  summonea  the  pro- 
vincial secretary  by  a  subpoena  duces  tecum, 
requiring  him  to  produce  the  original  of  the  an- 
swer of  the  respondent  referred  to.  The  provin- 
cial secretary  ODJected  to  producing  such  original 
answer,  pretending  that  its  production  would  be 
imurious  to  the  public  service.  The  pretensions 
of  the  secretary  were  maintained,  and  the  appel- 
lant moved  tor  a  new  trial,  but  was  again  defeated, 
and  brought  the  matter  into  error  before  the 
Gourt  of  Queen's  Bench. — Held,  that  the  court 
had  no  power  to  compel  the  provincial  secretary 
to  produce  documents  connected  with  affairs  6i 
state,  if  their  production  would  be  injurious  to 
the  public  service,  of  which  he  was  the  sole 
judge ;  and  the  power  of  the  secretary  of  state  to 
withhold  such  documents  was  not  waived  by  the 
fact  that  a  copy  of  the  paper  in  question  had 
already  been  aelivered  to  the  appellant  by  the 
assistant  secretary  of  state.  Gugy  v.  Maguire, 
13  L.  G.  R.  33,  Q.  B.  1863. 

439.  On  an  attachment  by  garnishment — 
Held,  that  an  attorney  or  advocate,  being  tiers 
saisi  in  a  cause,  could  not  refuse  to  declare  what 
money  or  effects  he  had  in  his  hands  belonging 
to  the  defendant,  on  the  ground  that  his  doing 
so  would  be  a  betrayal  of  professional  confidence. 
Mackenzie  et  al,  v.  Mackenzie  et  aL,9  h,  C  J. 
87,  8.  G.  1864,  &  arts.  446  &  447  infra. 

440.  A  physician  is  compelled  to  disclose  in- 
formation acquired  by  him  confidentially  in  his 
professional  character.  Brown  v.  Carter,  9 
L.  G.  J.  163,  S.  G.  1SC5;  276  G.  G.  P. 


or  with  a  fair  and  reaaonabie  purpoae  of  protect- 
ing his  own  inlerents,  muBt  be  considered  as 
privileged  commilDicaliona.    lb. 

443.  Where  the  defendant  had  written  a  letter 
to   the  plaintiffs   brother-in-law   accuaing  the 

Elaintifl  of  dishonesty  and  trickery  In  having 
roken  up  a  aale  from  the  brother-in-law  to  de- 
fendant— 3eld,  that  euoh  letter  was  not  a  privi- 
leged conimunication.  L'Heureux  v.  Brwui, 
3C.  L.  J,61,  Q.B.  1667. 

444.  A  member  of  a  benefit  society  has  aright 
to  state  in  a  meeting  of  the  society  that  a  candi- 
date for  admission  had  been  convicted  of  theft, 
even  (hough  five  or  six  years  had  elapsed  since 
the  conviction,  such  a  communication  being 
privileged,  where  no  malice  is  proved.  DuretU 
V.  Cardinal,  4  R.  L.  223,  8.  C,  1872. 

445.  Communications  between  principal  and 
agent  in  cases  of  insurance  will  be  regarded  as 
privileged  if  thej  form  part  of  the  preliminary 
investigation  which  the  Jwirlies  made  with  refer- 
ence to  the  case.  The  Faetfic  XuUtal  iTnurance 
Co.  V.  Butters,  17  L.  C.  J.  309,  S.  C.  1873. 


and  a  question  waa  put  to  him  as  to  what  had 
passed  between  hini  and  his  client  on  a  certain 
occasion,  and  in  reference  to  a  matter  between 
them,  which  was  objected  (o  by  the  witness  as 
lending  to  draw  from  him  what  had  been  com- 
municated to  him  professionally,  and  as  not 
arising  out  of  the  examination,  the  objection 
was  maintained  by  the  court.  Forsyth  etal.  v. 
CharUboii  &  Forsyth  et  al.  &  Lefebvre,  12 
L.C.  J.264,  S.  C.1868;  276  C.  C.  P.  &  art. 439 
supra, 

447,  But  a  professional  adviser  cannot  refuse 
to  answer  as  a  witness,  where  he  is  a  party  to  the 
transaction  as  well  as  adviser.  EihUr  v.  Homier, 
18  L.  C.  J.  83,  8.  C.  1873;  275  C,  C.  P. 

"       s  of  C.S.  C, 


448,  Telegrams.— The  provisions  of 
cap.  67,  sec.  16,  which  declares  it  to  be 


entrusted  tohini  for  transmission, do  not  apply  to 
iheproductionof  telegrams  by  the  secretary  of  the 
company  in  obedience  lo  a  subpcena  duces  iecum. 
Leslie  v.  Serv<y,l5  L.  C.  J,  9,  S.  C.  1871. 

449.  AndA«ia,Bl.v>,  that  tel^rams which  have 
passed  between  a  principal  anifhis  agent  are  not 
privileged  communications  in  a  suit  in  which  the 
principal  was  a  party,     lb. 

XLII.  Proof.   See  or. 

460.  In  Actions  of  Slander.— In  an  action  of 
slander — Held,  on  motion  for  a  new  trial,  that 
it  is  not  neceswary  to  prove  the  ipsissima  verba, 
the  substance  being  sunicienl,  if  proved.  Beaudry 
V.  Papin,  1  L.  C.  J.  114,  Q.  B.  1857, 

451.  Of  Lost  Documents. — The  contents  of  a 
lost  document  may  be  proved  by  parole  evidence 
alter  the  loss  has  been  established  by  afSdavit. 
Ru»»el  V.  Guertin  et  al.,  10  L,  C.  J.  133,  S,  C. 
1866;  1217  &  1233,  sec.  6,  C.C. 


by  acts  of  possession  of  the  land  atdifferent  timo', 
without  producing  title  deeds— T*«  £ritub 
American  Land  Co.  v.  ib'ttiRtfion,  3L.C.  It.90, 
8,  C.  1852, 

454.  Of  Poj/meni. — In  an  action  for  the  value 
of  work  and  labor  done,  proof  that  the  plainti:! 
and  other  workmen  empioyed  by  the  defenkni 
were  paid  weekly,  and  that  the  plaintiff  had  not 
been  heard  to  complain  of  non-paytnent,  in  i. 
sufficient  presumptive  proof  of  payment  agaioM 
a  stale  demand,  Bonneaa  v.  Ooudie,  2  Bev.  dt 
L6g.333,  K.B.1819. 

455.  Of  Signature.— The  signature  of  the 
drawer  of  any  note  of  hand,  or  of  an  endorser,  or 
of  both,  is  well  proved  by  one  witneaa  lo  their 
signature.  Hoogs  v.  Biaekstoae,  2  Key.  de  Lep, 
333,  K.  B.  1818. 

456.  No  proof  of  signature  is  neceassry  unle^ 
such  signature  is  denied  by  affidavit.  Jfarfra 
V,  GauUetal.,  16 L,  C.  J.  237, 1871;  145 C,  C. P. 

467,  3ave  when  set  up  adjust  the  heir  or  tl- 
presentative  of  the  signer,    lb. 

468,  Where  there  wasstrongevidence  thattbp 
signature  to  a  receipt  was  a  foi^ery,  but  no 
actual  proof  was  made,  and  no  affidavit  prodoce-l 
denying  the  signature,  the  receipt  was  mainttuned 
and  the  action  dismissed.  Brunei  v.  £ruMl,5 
R.L.  466,8.  C.1873, 

453.  The  defendant  in  Bcase  setnpwhatpar- 
ported  to  be  an  authentic  copy  of  a  lease,  the 
original  of  which  was  lost,  and  the  plaintid 
inscribed  against  it  «»yau« — Held,  tiiat  as  the 
signature  certifying  the  copy  was  the  true  si^na' 
ture  of  the  notary,  since  deceased,  luid  as  the 
plaintiff  himself  admitted  having  executed  sacb 
a  deed,  that  his  inscriptloD  must  be  dismiswd. 
Lamontagne&Cotitant,%fL  L.  607,  Q.B.  1871. 

XLIV.  Rights  of  Partiks  with  Beoabd  to. 

460.  Where  the  defendant  is  examined  bv  ibe 
plaintiff',  the  plaintiff's  attorney  may  attluce 
evidence  to  prove  that  such  defendant  is  not  ■ 
reliable  witness,  being  of  feeble  intellect  and  verr 
limited  memory,  Delisle  et  aX.  v.  Decaru,  9 
L.C.J.  107,  8,  C.  1864. 

XLV.  8TiTCTE  OF  Frauds. 

461.  In  an  action  by  a  blacksmith  against  tbe 
defendant,  a  merchant,  for  the  non-deliverv  of 
coal  purchased  from  them  by  the  plain  tiff^a  jury 
being  granted,  the  plaintiff  was  aboat  to  make 
proof  of  the  purchase  by  parole  evidence  whfn 
the  defendant  objected — iMd,  (confirming  Ptiur 
y.  Xicklejohn,  P.  K,  11)  that,  by  26  Geo,  III, 
cap,  2,  the  17th  section  of  the  Statnte  of  Frauds 
was  in  force  in  Canada  in  commercial  cases,  and 
therefore  a  sale  of  goods  lo  any  gi«atw  value 
than  XIO  sterling  could  not  be  proved,  where  ao 
part  of  the  goods  have  been  dehvend,  no  eame't 
given,  and  no  memorandum  in  writiog  made  ol 
Ae  contract.  £iinf  v.  JSnuv,  P.  K.  8,  K.  B.; 
1236  CO, 


liad  promised  to  pav  since  he  became  of  age, 
iliBi  no  aetton  would  lie  on  such  a  promiee  m 
ixiraiDercial  matters  except  made  in  writmg. 
Mam  V.  WiUon,  3 L.  C.  J.  337,  C.  C.  1859 ;  1235, 
fee.  i,  C.  C. 

-U3.  The  plaintiff  sued  the  defendant  fbr  an 
smouEit  alleetd  to  be  due  for  a  certain  careo  of 
■alt  which  the  defendant  purchased  from  nim 
ud  agreed  immediatelj  to  remove  and  paj  for 
in  a&~Held,  that  the  re-rnle  of  the  salt  by  the 
rendM  was  a  sufficient  acceptance  to  take  the 
caMOatof  the  Statute  of  Frauds.  Jackson  v. 
Fraitr,  12  L.  C.  R.  108,  S.  C.  1862. 
464.  In  an  action  brought   to  recover   S245 
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ffEirnro. 


472.  In  cases  before  the  Justice  of  the  Peace, 
under  the  Agricultural  Act,  the  evidence  must 
be  taken  in  writing,  and  that,  notwithstanding 
the  proceeding  is  a  sunimary  one.  Sotile  £ 
Martin,  6  R.  L.  70  &  641,  U.  C.  1874. 


473.  Where  in  an  action  on  a  noto  that  was 
lost,  it  was  alleged  in  the  declaration  that  the 
first  instalment  was  payable  in  September,  where- 
as the  evidence  went  to  show  that  the  first 
instalment  was  payable  in  November — Held, 
that  tlie  variance  was  not  material.  Garden  & 
Suiter,  9  L.  C,  J.  217  &  15  L-  C.  R.  237,  Q.  B. 


474.  And  lield,  moreover,  that  such  v 
was  covered  by  the  maker's  acknowledgment 
of  the  note,  subsequent  to  his  knowledge  of  its 
loss.     lb. 

475.  In  matters  of  simple  contract,  in  which 
there  is  no  written  agreement,  a  variance  between 
the  allegations  and  proof  is  not  fatal ;  it  is  suf- 
ficient that  the  substance  of  the  matter  at  issue 
tie  eetablisbed.  Ouirin  v.  Afatke,  13  L.  0.  J. 
253,8,  C.  B.  1871. 

XLVIII.  Whkk  AoHiBsiBtE. 

476.  Action  was  brought  against  the  defendant 
as  having  been  a  secret  partner  in  a  firm  to 
which  the  goods  were  eold—Seld,  confltming 
the  judgment  of  the  Court  (lelow,  that  the  evi- 
dence of  one  of  the  other  jmrlners  was  inadmis- 
sible on  behalf  of  the  deleiidant ,  and  was  accord- 
ingly rejected.  Chapman  v.  Maston,  2  L.  C.  J. 
216  4  8  L.  C.  B,  226,3,  C.  &9  L.  C,  R,  422, 
Q,  B.  1868 ;  1231  &  1232  C.  C,  262  C.  C.  P. 

477.  In  a  lessor  and  lessee  case  where  the 
plaintiffs  filed  with  their  declaration  certified 
copies  of  the  pleadings  in  a  former  suit,  arising 
out  of  the  same  matter,  and  also  a  certi6ed 
copy  of  defendant's  answers  to  interrogatories 
sur  fails  et  articles— Held,  that  such  answers, 
produced  with  an  authentic  copy  of  the  plead- 
mgs,  were  admissible  as  evidence,  where  the 
answers  appear  to  coincide  with  the  allegations 
of  the  second  suit,  and  that  it  was  not  necessary 
to  interrogate  the  defendant  anew,  either  as  to 
his  identity  or  the  answers  in  question.  Clair- 
THont  et  vir.  v,  Dixon,  4  L,  C,  J.  6,  C.  C.  1859. 

i  witnebJ^ 
__  n  the  evi- 
dence of  the  opposite  party,  notwithstanding 
that  the  latter  has  not  been  interrogated  on  that 
point.  JfafAoi  V.  iafonife,  U  L.  C.  J.  301  &  4 
C.  L.  J.  42,  S.  C.  1866. 

479.  Copies  of  depositions  of  witnesses  exam- 
ined in  another  case  mav  be  filed  in  a  cause 
proceeding  at  enqiatt,  for  the  purpose  of  discredit- 
ing a  witness  examined  therein.  iyOinHor  v. 
Brotm  et  at.,  12  L.  C.  J.  28  &  4  C.  L.  J.  42, 
8.  C.  1866;  269  C.  C.  P. 

480.  The  evidence  of  the  plantiff  is  admiaeiWe 
to  prove  that  a  note  dated  at  Montreal  was  made 
at  Quebec.  &aU  et  al.  v.  Wright  el  of.,  13 
L.  C.  J.  60,  S.  C.  1860. 


EXECUTION. 


IX.  Ddtt  or  BiiLiiT. 


510.  Whereawritol  execution  had  been  iaeued 
apparently  irregular  in  every  respect  and  ad- 
dressed to  a  certain  bailiff— BeH,  that  it  was 
his  dutj  to  proceed  under  it,  n otw ith titan d in ^  it 
may  have  really  contained  causes  of  nullity. 
Regina  v.  Morrison  A  Pagautlo,  .1  B.  L.  625, 
q.B.  1872. 

X.  Errors  in, 

511.  In  consequence  of  a  clerical  error  com- 
mitted in  a  seizure  of  immoveables  made  by  the 
sheriff,  the  petition  in  nullity,  presented  on  be- 
half of   the  aaiai, — •-• •*   — ■*'■  """•■• 


XI.   ElEHPTlONS   PROH. 

512.  The  defendant,  a  lieutenant  in  Her  Ma- 
jesty's service,  by  opposition  claimed  a  sword 
that  had  been  seized  by  the  bailiff,  in  virtue  of  a 
writ  of  execution  issued  in  the  cause,  alleging 
tliat  it  was  a  part  of  hie  neeeaeary  military  equip- 
ment and  appointments  and,  as  such  was  not 
liable  to  seizure  for  his  personal  debts — Beld, 
m^ntaining  the  opposition  under  the  authority 
of  the  Ordinance  of  1869.  Wade  v.  Buasu  & 
fli«™,8L.  C.  E611,  C.C. 

613.  Where  a  defendant,  whose  things  were 
seized,  filed  an  opposition  ailing  that  certain 
tools  seized  thereunder  formed  part  of  his  imple- 
ments of  trade— 5«W,  that  the  allegation  was 
insufficient  and  the  opposition  was  dismissed. 
Vonv.  O'Connor  &  ffOmnor,  7  L.  C,  J.  126, 
C.C.  1863;  566C,C.  P. 

514.  And  also  that  in  his  procei-verhal  of  sei- 
zure it  was  not  necessary  for  tbe  tniliff  to  allege 
that  he  left  with  the  defendant  the  effScta  eiempt 
bylaw.   lb.,  560  C.C,  P. 

616.  Where  a  seizure  of  things  belonging  to  a 
high  constable  of  Quebec  was  made  under  a  writ 
of  execution  against  him,  and  the  defendant  op- 
posed on  the  ground,  among  other  things,  that  the 
things  seizedwere  under  the  value  of  thirty  dol- 
lars—ZfeM,  that  G.  S.  L.  C.  cap.  B5,  sec.  3,  ss, 
6,  does   not  apply,  except  to  tools  of  tradesmen 


XII,    FOLLE   ESCBfcRE. 

516.  Notice  must  be  given  to  the  adiudicataire 
before  a  rule  for  foUe  enchire  will  lie.  Baker 
V.  Young  el  al.  &  divas,  P.  R.  22,  K.  B,  1810 ; 
690  C,  C.  P, 

517.  The  proceeding  upon  a/oH«  mcAdre  may 
lie  stayed  and  annuOM  even  aOier  the  rule  has 
been  granted,  when  the  purchaser  pays  the  pui^ 

t.  126^ 

518.  Where  an  intervention  by  a  third 
allowed,  a  rule  foi  follt  me/Are  will  __.  __ 
orderedpending  the  proceedings  tbereoD.  Sleatk 
et  al.  V,  Monaghon  &  Charllon,  1  L.  C,  R,  241, 
S.  C.  1851. 

519.  Nor  can  a  folU  awhirt  be  ordered  on 
terms  and  conditions  different  from  those  of  the 


520.  An  opposing  credit^^  can  move  for  a 
foUe  enchire  against  a  purchaser  who  hits  Mel 
to  pay  hia  purchase  money.  Guenet  v,  Bkit 
chetU  &  Ray  et  al.  &  Boutin,  2  L.  C.  R,  6J. 
S.  C.  1851;  691  C.  C.  P. 

521.  A  rule  for  folle  enehire  against  an  »djir 
dicataire,  described  in  the  sheriff's  retum  »- 
residing  in  Upper  Canada,  may  be  declare!  ibr- 
luteon  a  simple  retum  of  a  bailiff  that  hehal  1:1 
domicile  in  Lower  Canada  and  cannot  bf  lour) 
in  the  district  of  Montreal.  Bnxi/  v.  CJiwb'.K 
&  McLean,!  L.C.J,  ig.'i,  S.  C.  1857. 

522.  And  in  anothercase  in  which  a  rule «< 
taken  gainst  a  purchaser,  and  it  was  provM  \ia\ 
he  had  paid  into  the  hands  of  the  sheriff  In  il- 
thority  of  the  court    the  full   amount  u?  (br 

Crcliase  money,  leaving  nothing  but  a  c)^i» 
interest  on  the  part  of  the  plaintiff,  tliera;i 
was  discharged.  Hail  v.  Douglat  &  McDaugM 
et  al.,  2  L.  C.  J.  276,  S.  C.  1858  ;  694  C.  C.  P. 

523.  Andwhere  a  rule  ibreontraintepartarj:! 
against  the  purchaser  of  a  property  who  h*l 
subsequently  sold  at  his  folle  encnire  was  nffM 
for — Held,  that  a  rule  could  not  be  gnindil 
against  the  adjudicataire  for  the  co«tfi,  but  ody 
for  the  difference  of  price.  The  JVttii  and  Loot 


pay  thepnr< 


624.  In  another  case — Held,  that  the  moiioi 
fat  folle  ench^emwit  contabadescripti 
property  to  be  refold.  Nye  v.  Potter  &  Bt'Xi 
&  Anderson,  6  L.  C.  J.  23,S.  C.  1860,4Dia(-c 
son  v.  Bourque  &  Blanchimi,  4  L.  C.  J-  II: 
8.  C.  1860 iT87  C.C.  P. 

625.  And  where  before  such  rule 
absolute  thepurchaser  offered 
money — Held,  that  the  court 
tion  permit  him  to  do  eo.     lb,,  694  C.  C.  P. 

626.  And  where  a  rule  for  folle  enchin 
asked  for  against  a  married  woman  eepar»i( 
to  property — Held,  that  the  motion  mu?' 
served  upon  the  husband  as  well  as  tipor. 
wife.  Cioutier  v.  Cloaiier  &  Bh^aume  i  D*' 
lOL.C.R.  457,  S.C.  I860;  and  Jordan  v.  I 
riere,  12  L.  C.  R.  33,  Q.  B.  1861 ;  &  McDoi 
V.  McLean  &  WiUon  &  DoyU,  11  L.  C.  ' 
8.  C.   1860. 

527.  But  a  rule  for  JolU  enehb^  obiaii 
against  a  married  woman  separate  as  to  pro[*rl 
is  good  and  valid,  and  will  be  declared  ab^ln 
even  though  in  the  proceedings  on  the  applid 
tion  the  husband  was  not  mis  en  cause,  nor  ai 
mention  made  of  him  for  the  purpoee  of  aalha 
izing  his  wife,  Jarru  et  oir.  &  The  Trust  ai 
Loan  Company  of  Upper  Canada^  9  L.  C. 
300,  Q.  B. 1864;  176  C.C. 

528.  And  held,  also,  that  such  a  motion  sou 
not  be  allowed  until  atler  a  reasonable  delay  d 
few  days  had  first  been  allowed  to  the  plain! 
to  make  it,  after  which  any  of  the  partite  in  t 
cause  could  make  it.     lb. 

529.  A  sale  hy  folle  enchire  will  be  ordertd 
the  instance  of  the  plaintiff  against  the  purcha 
of  a  steamer,  duly  re^tered,  who  has  not  a 
the  price  of  the  adjudication.  Lotooie  r,  PW 
&  Bfouin,  12  L.  C.  E.  207,  C.  C.  1862. 

530.  It  is  not  neceaaary  that  the  eervic*  o| 
rule  Tor  folle  enchire  should  be  made  per^ocii 
upon  the  purchaser,  nor  that  the  motionj 
served  upon  him.    Lqfond  A  Gutbord  &  M 


malai^oiiur  the  oi 


i  Gaibord,  10  L.  C.  J.  139,  S.  C.  1866:  781 
C.  C.  P. 

j:il,  A  rule  for folle  enchire  may  be  granted 
iLitwithstandine  the  death  of  the  creditor  proee- 
fuiing.  Siusdl  V.  I'ournier  et  al.  &  McBam,  7 
L.  L'.  J.299,  S.  C.  1863. 

5:!2.  A  party  has  do  status  to  move  ioi  a  folU 
ne/iire  siinply  because  as  mortgage  creditor  he 
'.iV  been  c«lloca[«d  in  a  report  of  distribution, 
lilt  is  not  otherwise  a  party  in  the  cause.  Lan- 
(fifr  V  McCuaig  et  al.,  8  L.  C.  J.  221,  8.  C. 
1^63;  691  C.  C.  P. 

o33.  And  in  rouoicipal  ^es  a  warden  may 
iixtpt  an  obligation  signed  by  a  purchaser  and 
iiu.  sureliee,  for  the  price  of  an  immoveable  pur- 
cLa^  by  him,  without  being  obliged  to  proceed 
Iv  fMlt  tnehire.  Barthe  v.  Armstrong,  1  R.  L. 
JT.,S.C.  1867. 

XIII.  Fob  Life  Rent. 

jM.  The  plaintifT  brought  action  for  arreara 
«■  life  rent  due  on  a  certain  immoveable,  and 
hiving  obtained  judgment,  was  about  to  cause 
ik  property  to  be  sold,  when  the  defendant  filed 
la  oppositioQ  qfin  iTamnilter  on  the  ground  that 
rtiLi  liferent  waanota  charge  reel,  but  a  simple 
m hi  of  hypothec,  which  the  plaintiff  could  claim 
i*1_tK  sn  opnOBilbn  afin  it  coTuerver—Ueld, 
"  '*■"  ~" — ■' —      Campagna  &  Hi- 
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dian  under  an  exe- 
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prisoDment  on  hia  lailure  to  produce.  Broekia- 
ion  v.  Pation  &  Potion,  5  L.  C.  J.  66,  S.  C.  1851  i 
577  C.  C.  P. 

641 .  But,  where  a  guardian  simply  fails  to 
produce  the  goods  entrusted  to  him,  without 
showing  any  such  reason  therefor,  he  may  be 
imprisoned  until  he  do  so,  or  pay  tlie  value  of 
them.  Ottimetlev.]lfcC(Uliint&  Clark,  IL.  C.J. 
168,  S.  C.  1857  i  597  C.  C.  P. 

542.  And  where  the  defendant  had  become 
voluntary  guardian  ol  the  things  seized — Held, 
in  ^peal  from  a  judgment  ordering  a  rule 
against  him  for  reiusal  to  produce,  that  he  wa8 
liable  U>  contrainte  par  eorpa.  Brooks  * 
H^ihiey,  4  L.  C.  J.  279,&  15  L.  C.  R.  244,  Q.  B. 
1868  5  697  C.  C.P. 

54^,  But  where  the  defendant  became  tlie 
guardian  of  the  effects  seized,  at  the  instance  of 
the  plaintiff,  under  a  writ  ofattachment,  and  sub- 
sequently the  same  effects  were  seized  and  sold 
under  a  writ  of  execution,  and  the  plaintiff 
brought  action  against  the  defendant,  praying 
that  he  he  held  to  produce  the  effecta  or  pay  tlie 
value  thereof— .HeW,  that  he  had  no  such 
action,  and  that  his  only  remedy  was  by  pro- 
cess of  attachment  aeainst  the  guardian.  Merry 
V.  Cowan  etal.,li  L.  C.R.  476,S.  C.  1861. 

544.  And,  in  another  case,  where  the  guardian 
thiled  to  produce  the  things  seized  when  re- 
quired to  do  mt-^Held,  confirming  the  judgment 
of  the  court  below,  declaring  a  role  abeolute 
against  the  guardian,  that  a  voluntary  guardian 
is  liable  to  eonlrcdnie  par  corps  for  &ilure  to 
produce  the  things  put  in  hie  charge  and,  al- 
though from  motiveeof  equity,when  the  value  of 
the  thinee  ia  less  than  the  deot,  the  courts  have 
reatrict«S  the  liability  of  the  guardian  to  svch 
value,  yet  proof  of  such  value  rests  on  him. 
Higgins  et  ai.  v.  RtMllard,  12  L.  C.  R.  3,  Q.  B. 


546.  In  a  case  in  which  the  guardian  had 
ignorantly  signed  a  procis  verbal,  whereby  he 
undertook,  in  default  of  producing  the  goods,  to 
pay  to  the  plaintiff  his  debt,  interest  and  costs— 
Held,  to  be  signed  by  error,  and  that  the  bailifl 
seizing  had  no  power  to  insert  such  a  stipula- 
tion in  the  procis  verbal.  Dupuis  v .  Bell,  15 
L.  C.  R.  436,  S.  C,  1865. 

547.  Held,  on  a  motion  for  a  rule  contrainte 
par  corps  against  the  sheriff,  that  he  was  the 
guardian  of  the  goods  when  the  defendant 
offered  none,  and,  as  such,  was  liable  therefor, 
and  on  a  rule  for  eoniraintt  par  corps  it  was  not 
necessary  to  offer  any  alternative  on  default  of 
producing  the  moveables  seized.  Leverson  etal. 
V.  BoaUm,  2  L.  C.  J.  297,  Q.  B.  1858. 

648.  And  where  the  guardian,  hy  way  of 
answer  lA  sitch  rule,  pleads  that  the  property 
was  only  worth  so  much,  it  becomes  the  duly  of 
the  couTt,  avant/aire  droit,  Ui  order  proof  of  the 
fact.     lb. 

649.  Powers  of. — A  guardian  of  moveable 
property  under  seizure  cannot  demand  that  the 
defendant  deliver  to  him  the  property  in  ques- 
tion, in  the  absence  of  positive  proof  that  the 
defendant  was  deteriorating  it  by  improper  use. 
Palsgrave  y.Seatcal  el  al.  v,  Prieur,  3  L.  C.  J. 
116,8.0. 1868  i  562  C.  C.P. 
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550.  Where  cattle  and  haj  have  been  seized 
together  under  the  same  writ  of  execution  or 
attachment,  the  guardian  appointed  to  the  goods 
seized  has  a  right  to  feed  the  cattle  with  the  hay, 
although  it  be  afterwards  proved  that  the  cattle 
(lid  not. belong  to  the  defendant.  Johnson  & 
O'HalloranylB  L.  C.  J.  221,  Q.  B.  1873. 

551 .  Eights  of. — A  guardian  to  effects  seized 
has  a  right  to  file  an  opposition  to  a  second 
.seizure  of  the  same  effects.  Smith  et  al.  v. 
O'Farrdl  &  Coleman,  9  L.  C.  R.  494,  S.  C.  1869. 

552.  And  held,  later,  that  he  could  not  do  so 
so  long  as  the  first  seizure  had  not  been  dis- 
posed of.  Langlois  v.  Oauvreau  et  al.  &  Qau- 
i'reatt,  12  L.  C.K.  168,  S.  C.  1862. 

553  A  guardian  against  whom  a  rule  is  issued 
for  contratnte  par  corps,  by  a  party  no  longer  a 
reeident  of  Lower  Canada,  is  entitled  to  security 
for  costs.  Miller  v.  Bourgiois  &  Holland  &  The 
Moatreal  Rolling  Mills  Company,  16  L.  C.  J. 
196,S.  C.  1872. 

554.  Signature  oj. — A  declaration  in  a  proc^ 
verbal  that  the  ^ardian  had  signed,  when  he 
liad'only  made  his  mark,  is  not  a  cause  of  nul- 
Kty,  and  the  guardian  only  can  avail  himself  of 
it.  I'erraulty.  Charirand  &  Chartrand,  6  R.  L. 
276  0.  C.  1874;  560,  sec.  6,  C.  C.  P. 

555.  Who  may  be. — A  defendant  under  execu- 
tion mtLj  be  appointed  guardian  of  his  own 
tilings  without  his  consent,  and  in  such  case  is 
liable  to  imprisonment  if  he  does  not  produce 
them  on  the  day  of  sale.  Oarley  v.  Mutton  & 
Mutton,  16  L.  C.  J.  140,  C.  C.  640 ;  sec.  6,  C.  C.  P. 

XVI.  Illegal. 

556.  Where  judgment  went  against  several  de- 
tiendants  jointly,  and  execution  was  issued 
against  one  of  them  for  the  whole  debt — Held. 
on  opposition  afin  d'annuller,  to  be  illegal,  ana 
til  at  even  without  tender  of  the  amount  payable 
hy  such  defendant,  and  was  set  aside  with  costs. 
McBean  v.  Debartzch  &  Debartzch  et  al.  St 
Mrummond  et  al,  3  L.  C.  J.  188,  S.  C.  1868. 

XVII.  Lapse  of  Seizure. 

557.  On  two  motions  for  contrainte par  corps, 
t  lie  one  against  the  guardian  of  the  things  seized 
lor  failure  to  produce,  and  the  other  against  the 
defendant  for  refusal  to  allow  the  defendant  to 
enter  the  premises,  the  court  held  that  it  was 
quite  impossible  to  entertain  the  motion,  as,  after 
two  months  inaction,  the  seizure  was  dead. 
Schohfieldet  al.  v.  Roddenetal.,5  L.  C.  J.  832, 
S.  C.  1861 ;  578  C.  C.  P. 

XVni.  Notice  in. 

558.  A  sheriff  or  bailiff  executing  a  writ  of  Ji. 
fa.  is  bound  to  cive  immediate  written  notice  of 

the  time  and  place  of  the  sale  to  defendant. 
/^cott  et  al.  y.  Alaire  et  al.  &  Alaire,  4  C.  L.  J. 
(^0,  1868. 

XIX.  Nullity  of. 

559.  If  the  sheriff  seize  property  in  the  hands 
of  one  party,  under  a  writ  which  authorizes  him 
to  seize  property  in  the  hands  of  another  only, 
the  seizure  is  null.  Lee  v.  Taylor,  3  Rev.  ae 
Leg.471,  K.B.  1811. 


EXECUTION. 


524 


660.  A  demand  of  nullity  of  execution,  on  ihf 
ground  of  alleged  irregularities  in  the  seizure; 
and  sale,  cannot  be  brought  afler  the  delayg  pre* 
scribed  by  law.  Boyer  v.  Sloum et  al.,2  L.  C.  R. 
53,  8.  C.  1862;  1716  C.  C.  P. 

661.  Where  a  floating  dock  had  been  seized 
and  sold  by  the  sheriff,  and  the  defendant  aile> 
wards  brought  action  in  revendication,  m  coEL^e 
quence  of  alleged  nullities  in  the  proceediiigi«, 
tne  action  was  maintained  on  the  ground  iLat 
the  adjudication  was  null,  the  party  upon  whoa 
it  was  seized  not  having  been  previously  re- 
quested to  pay,  and  because  no  copy  of  ib? 
seizure  had  been  left  with  such  party,  and  U- 
cause  the  bailiff  who  gave  the  notice  was  do. 
authorized  by  the  sheriff  so  to  do,  and  becau.'e 
such  notice  did  not  indicate  the  place  of  s&Ip, 
and  because  the  purchaser  was  the  a^nt  of  ik 
party  seized  upon,  and,  as  such,  subject  to  the 
imputation  of  iraud.  Langmuir  v.  Ross  &  Rest 
et  al.,  I  L.  C.  R.  71,  Q.  B.  1861,  &  arte.  505  4 
606  supra. 

662.  The  issue  of  an  execution  for  the  re- 
covery  of  the  amount  of  a  judgment  and  <xtsif 
pjevious  to  the  taxation  of  costs  is  null.  Audtt 
V.  4sselin  &  Asselin,  16  L.  C.  B.  252,  S.  C.  1S64. 

66.3.  In  an  action  in  revendication  of  a  piaao- 
forte  that  had  been  purchased  by  the  defendant 
at  a  judicial  sale  of  tne  goods  of  a  party  to  whom 
the  defendant  had  leased  the  instrument,  iLf 
sale  having  been  made  by  the  bailiff  in  a  diller 
ent  district  from  that  in  which  the  seizure  wh 
made — Held,  reversing  the  judgment  of  tbt 
court  below,  and  maintaining  the  revendicatioD, 
that  the  sale  was  null  and  void,  and  could  ik4 
convey  any  right  of  property  aa  against  tin 
proprietor.  Nordheimer  et  al.  &  Duplessis  c 
vir.,  2  L.  C.  J.  206,  Q.  B.  1866. 

564.  And  held,  also,  that  the  court  hat  tl;^ 
power  to  declare  the  sale  null  without  coocIq 
sions  to  that  effect  in  the  plaintiff's  doclaraiioi 
or  answer.    Ib. 

XX.-  Of  Immoveables. 

666.  In  an  action  to  revendicate  two  lots  o 
land  sold  by  sherifiPs  sale  on  account  of  irregu 
larities,  etc. — Held,  that  the  absence  of  a  wit 
ness  to  the  seizure,  the  want  of  an  election  iJ 
domicile  by  the  party  seizing,  and  by  the  bailif 
or  the  omission  to  state  whether  the  sale  wa 
effected  before  or  after  twelve  o'clock,  and  tha 
no  demand  of  payment  was  made  when  such  exc 
cution  was  made  against  such  immoveables  wa 
not  sufficient  ground  to  impugn  the  validity  c 
such  seizure.  Boyer  v.  Sloion  et  al.,  2  L.  C.  £ 
63,  S.  C.  1852. 

666.  In  a  demand  en  nullity  of  a  seizure  c 
an  immoveable  held  under  emphyteutic  leae 
— Held,  that  where  a  plaintiff  has  by  his  faui 
or  neglect  caused  an  immoveable  to  be  seize 
under  an  inaccurate  description,  the|)arty  aeixet 
having  an  interest  that  such  description  he  « 
curate  and  correct,  may  demand  the  nullity  < 
such  seizure  with  costs.  Dupuis  v.  Bourdagt 
&  Bourdages,4  L.  C.  R.  227,  S.  0.  1853. 

667.  Where  opposition  was  filed  to  the  execi 
tion  of  a  judgment  for  £4  16s.>  the  amount  oi 
hvpothec,  on  the  ground  that,  under  12  Vic.ci^ 
38,  the  execution  should  have  been  directs 
against  the  particular  property  declared  by  tL 
judgment  to  be  hypothecated,  and  not  again- 
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the  land  and  tenements  of  tbe  defendant  gene- 
rally, the  opposition  was  maintained  with  costs. 
dome  Y.  tierberi  &  Herbert,  1  L.  C.  J.  173, 
iC.lS51\  2066  C.C. 

568.  In  the  case  of  the  seizure  of  a  real  estate 
it  is  not  necessary  to  mention  in  the  proc^ 
rfrbaitLud  notices,  the  contents  of  the  property 
>eize<i,  and  that  in  the  case  submitted,  the  re- 
spondent having  sold  the  real  estate  mentioned 
«r!(houC  having  mentioned  its  contents,  could  not 
irge  the  absence  thereof  in  the  proc^Moerbal. 
BfTikclot  V.  Guy  ei  ah,  8  L.  C.  R.  299,  &  2 
L  C.  J.  166,  Q.  B.  1868. 

569.  Immoveables  sold  under  execution  are 
freed  from  aU  incumbrances  with  which  they 
are  charsed  except  such  as  are  clearly  expressed 
in  the  sherififs  advertisements,  and  where  the 
pn^pertj  sold  had  been  twice  leased  for  a  term  of 
reaiv  by  emphyteutic  lease,and  the  first  lease  only 
v^  adverted  to  in  the  notices  of  sale,  the  property 
n>]A  was  held  to  be  released  from  the  charges  to 
»bich  it  was  subject  by  virtue  of  the  second 
l««.  Tita  V.  CMnie,  14  L.  C.  R.  147,  S.  C. 
ISSi'.-TOa&TlOC.  C.  P. 

570.  And  where  three  lots  of  land  belong ng  to 
a  EQCcessioD  were  sold  under  execution,  m  the 
I'j^seman  of  a  third  party,  who  refused  to  deliver, 
Mid  ihe  purchaser  brought  action — Heidi  in 
wpcal,  reversing  the  decision  of  the  court  below, 
w  the  judicial  sale  affected  a  real  tradition  of 
the  property,  and  that,  under  the  circumstances, 
therefore,  the  defendant  could  oppose  no  legal 
fiLV  to  the  action.  Loranger  v.  Boudreau  et  ux., 
?  L  C.  R.  385,  Q.  B.  1869. 

5T1.  And  in  a  similar  case — Held,  that  the 
!«Ie  under  execution  of  an  immoveable  extin- 
|piL«hes  all  right  of  property,  except  when  the 
prc<pnetor  is  in  possession  at  the  time  of  the  ad- 
icdication  pro  non  domino.  Faiton  &  Morin, 
lfiL.C.R.267,Q.B. 

572.  And  heldj  also,  that  to  preserve  his  rights 
:ije  proprietor,  if  not  in  possession  at  the  time  of 
'Qch  sale,  must  oppose  it  in  the  ordinary  manner, 
T  c-therwise  the  proprietor  is,  by  the  effect  of  the 
^2ile,  purged  of  ail  his  rights  thereto.    lb. 

573.  But  a  purchaser  at  a  sale  of  real  estate 
mirjer  execution  cannot  claim  to  be  collocated 
a  the  proceeds  of  the  sale  for  a  portion  of  the 
ptice  paid,  on  the  g^und  that  the  property 
(iDrea  to  be  of  considerably  less  extent  than 
livtnised,  and  the  knowledge  by  the  purchaser 
^en  bidding  ^at  the  adjoining  property  did  not 
Mucg  to  the  defendant,  and  was  included  in 
tWd^cription  by  error,  would  be  a  complete  bar 
fiO^ch  a  claim.  Melanfon  &  Hamilton,  16 
L  C.  J.  57,  Q.  B.  1872;  708  C.  C.  P. 

5T4.  In  an  action  to  set  aside  a  sale  of  move- 
>^  made  by  the  sheriff  on  the  ground  that  the 
teiaalxQes  required  by  law  precedent  to  the  sale 
t^evh  immoveables  had  not  been  observed,  that 
ik  aDoouncement  had  not  been  made  at  the 
^atth  doors,  but  that  the  sale  having  been  first 
NkTfd  by  an  opposition  ajtn  de  charge  which  was 
VUrt^ned,  that  th^  property  was  subsequently 
pU  t^  the  sberiif  with  the  ordinary  formalities, 
Vera  writ  of  venditioni  exponas — Held,  con- 
iniinc  the  Judgment  of  the  court  of  review,  that 
^  paintiff  having  known  all  alon£  that 
vjoeoncement  had  not  been  made,  and  navine 
ttheo  Dopffoeeedings  to  stop  the  sale,  had  waived 

SoljectioB  that  he  might  have  had  thereto, 
had  no  r^t  of  action  afterwards  to  set  it 


aside.    Bouvier  &  Brush  etah^  1  R.  L.  641  &  1 
L.  C.  L.  J.  110,  Q.  B.  1870;  650  C.  C.  P. 

575.  And  held,  also,  that  the  failure  or  neglect 
to  make  the  announcements  at  the  church  Soots 
is  not  a  ground  of  absolute  nullity  of  an  execu- 
tion in  any  case.    lb. 

576.  Where  real  property  is  sold  under  execu- 
tion the  adjudication  can  only  be  attacked  by  a 
person  who  was  a  creditor  at  the  time  of  the  sale, 
and,  consequently,  the  transferee  of  a  creditor, 
previous  to  the  sale,  could  not  demand  the  nullity 
of  the  adjudication  unless  notice  of  the  transfer 
had  been  duly  signified  to  the  debtor.  Berard  v. 
Barrette  et  ux.  &  Lambert  &  Salvos,  6  R.  L. 
703,  S.  C.  1874. 

577.  But  held,  also,  that  no  such  notice  of  the 
transfer  need  be  served  upon  the  Other  pui^ 
chasers.    lb. 

578.  And  again,  held,  that  a  demand  in  nullity 
of  the  adjudication  must  be  presented  within  a 
year  subsequent  thereto.    lb. 

579.  And  held,  that  the  petition  in  nullity 
must  show  that  the  olaim  of  the  petitioner  would 
probably  have  been  paid,  if  the  property- had 
oeen  sold  at  a  higher  price;  that  the  property 
was  worth  more  than  the  price  for  which  it  was 
sold ;  that  the  manner  in  which  it  was  sold  was 
in  law  fraudulent ;  and  that  the  creditors,  and 
especially  the  petitioner  himself,  will  necessarily 
thereby  suffer  serious  loss  and  injury  unless 
the  achudication  is  annulled.  lb.,  714  et  seq^ 
C  C  P. 

XXI.  Of  Judoments. 

580.  Against  Joint  Sheriff. — On  a  rule  fco 
contrainte  par  corps  against  a  sheriff— Held, 
that  an  interlocutory  judgment  req^uiring  B,  &c,, 
joint  sheriff,  to  deliver  up  certain  machinery 
seized  under  process  of  revendication  could  not 
be  made  executory  against  B  alone,  he  havine, 
since  the  judgment  was  rendered,  become  sole 
sheriff,  and  the  judgment  not  having  been  signi 
fied'to  or  made  executory  against  him,  and  the 
rule  was  therefore  discharged.  McPherson  v» 
Irwin,  2  L.  0.  R.  313,  S.  C.  1851. 

581.  Against  Partner. — Unless  fraud  be 
proved,  a  judgment  against  an  individual  partner 
cannot  be  executed  against  property  of  tne  firm 
in  which  he  is  a  partner.  Richardson  v.  Thomp- 
son &  Thompson  et  aL,  9  L.  C.  J.  26,  C.  C. 
1864  ;  546  C.  C.  P.  &  1899  C.  C. 

682.  In  Different  Districts,— A  judgment 
rendered  in  a  district  other  than  that  in  which 
the  defendant  resides  may  be  executed  deplarw 
in  the  district  in  which  the  defendant  resides^ 
unless  he  establishes  that  he  possesses  property 
in  the  district  where  the  judgment  was  renderea. 
Terroyx  v.  Hart  et  aL  &  I&rt,  10  L.  C.  J.  196, 
S.  C.  1866  ;  555  C.  C.  P. 

583.  Interlocutory. — Article  551  of  the  Code 
of  Civil  Procedure  relating  to  the  execution  of 
judgments,  applies  equally  to  interlocutory  judg- 
ments as  to  final  judgments ;  and  such  execution 
of  an  interlocutory  judgment  may  issue  fifteen 
days  from  the  date  of  such  judgment,  and  even 
before  the  rendering  of  the  final  judgment,  and 
by  motion  for  a  rule  nisi  the  prothonotaiy  may 
be  compelled  to  issue  such  execution.  Trudel 
V.  DesauteU  ei  ah,  4  R.  L.  701  &  17  L.  C.  J.  56, 
C.  C.  1871. 

584.  Power  of  Circuit  Court  to  Order.— The 


Circuii  Court  ban  no  power  10  enforce  the  execn- 
tion  orjudemente  which  it  has  rendered,  revers- 
ing thejuognientof  ajuBtice  of  the  peace.  The 
Corporalion  of  the  toion  or  bourg  of  WUham 
Heiwy&  &u«pr«R»nf,  4R.  L.  44,  Q.B.I86S. 

585.  Provi»U)nal.~AJi./a.  for  a  sum  ordered 
liy  a  provisional  judgment  U>  be  paid  in  default 
or  rendering  an  account  niaj  be  supereeded,  if  it 
ara>ear  that  an  account  has  been  flted,  and  thai 
delay  beyond  the  time  hu  not  been  occasioned 
by  tte  accountant.  Sergerie  v.  EouUtm,  3  Bev. 
de  Ug.  472,  K.  B.  1818. 

586.  IVtm*^erred.— The  purchaser  of  ajudg- 
nient  claim  belonging  to  the  estate  of  an  insol- 
vent has  a  right  to  execute  such  judgment  in 
the  name  of  the  original  plaintiff,  notwithetand- 
iiig  he  haa  not  received  his  discharge.  Kitiion 
V.  Deliale  &  L'Ecuytr  &  VelUle  &  Vasral,  3 
R,  L.  69,  C.  C.  1871  ;  laa.  Act  1875,  sec,  69. 

587.  Whifh  /uae  been  Settled.— Where  a 
creditor  has  accepted  promissory  notes  in  settle- 
ment of  a  claim  for  which  he  has  obtained 
judgment,  he  must  return  such  notes  before  he 
can  proceed  to  execution,  DawBOn  &  Defosta, 
6  R.  L.  S34,  Q.  B.  1874, 

XXII.  Omesiov  or  Siqhitube  in  Writs  of. 

588.  The  omission  of  the  signature  of  the 
creditor's  attorney, or  the  creditor  himself,  in  a 
writ  of  execution  against  immoveables,  is  not  a. 
cauf>e  of  nullity  in  the  seizure,  Leeeetrat  v, 
Beaupri  &,  Beaupri,  iO  L.  C.  J.  257,  S.  C,  U, 
1866. 

XSIII,  Paocfts-VBRBiU 

589.  On  an  opposition  ajht  (FannulUr,  of  a 
^JEnre — Held,  that  where  the  bailiff  has  de- 
clared in  thej^roe^-tw&af  that  he  bad  elected 
his  domicile  in  such  a  pariah,  irithoutspeciijing 
in  what  part  of  the  parish,  that  the  seizure  was 
mill.  Beaupri  r.  MarUl  &  Martel,  2  L.  C.  J. 
276,  S.C.  1858  i  665C.C.  P. 

690.  And  htld,  also,  that  a  notice  at  the  foot 
of  the  procia-verbai  that  the  sale  would  take 
place  on  su<^  adajof  the  month,  without  men- 
tioning the  year,  that  the  seizure  was  null, 
although  the  prtx^a-verbal  waa  fully  and  coi^ 
rectly  3at«d.    lb,  673,  573  k  681  C,  C,  P. 

591,  An  orderto  pay, contained  in  a  return  of 
nulla  bima  signed  by  defendant,  dispenses  with 
an  order  to  pay  in  the  proels^erbal  of  eeisure 
de  Urris  made  the  same  day,  Hurteau  t. 
Oven*  et  al.  &  HtUpin,  14  L.  C.  J.  55,  S.  C, 
1869. 

592.  An  error  in  the  notice  at  the  foot  of  the 
pToci»-verbal  of  seizure  will   give 


XXIV,  Rebellion  iJusTicE. 

593.  On  the  return  of  a  bailiff  to  a  writ  of 
«seeution  that  the  defendant,  who  was  outside  of 
his  house  while  hie  family  were  inside,  refused 
to  open  the  doors  on  being  called  on  bv  the 
the  bailiff  to  do  so,  saying  that  he  would  not, 
this  was  h*ld  to  amount  to  a  refusal  to  do  so, 
though  insufficient  without  further  evidence  to 


justify  the  issuing  of  a  rule  for  c 

corps.     Kemp  v.  Kemp,  2  L.  C.  J,  WO,  S,  C 

1858i  569  C.  C.  P, 

694.  And  on  another  hearing— .ffsU,  t)iii  ii 
did  not  amount  to  a  rebellUm  d  ituike.   lb. 

695.  But  held,  later,  that  a  rule  for  eonlrgin^ 
par  corpt  may  issue  upon  return  of  lh«  Amvi 
s«ainst  a  debtor  refusing  to  open  his  doon  to  il>- 
sneriff  cba^d  with  a  writ  or  eieculion  i^iiri 
him,  for  the  purpose  of  effecting  the  seimretni 
sale  of  his  goods  and  chattels.  MatKi  t 
0-s6o**a,8L.  C.J.  122,  S.C.  1864;  569C.C,t 

XXV.  Rbcors. 

G96.  On  an  opposition  afin  d'aniuiUv  lu  >. 
execution — Held,  th»t  the  presence  or  ciKijsFt 
tion  of  recora  is  not  necessary  to  Knder  ui 
execution  valid.  Oailfoyl  v.  Tatt  et  at.  \ 
Tate  et  al,  1  L.  C.  J.  188,  S.  C.  1857. 

697.  An  opposition  afin  (Faatmlier  £kdV. 
the  defendant  to  the  seiiure  and  eali^  di 
moveablee,  on  the  ground  that  it  did  not  a^en 
that  any  reeort  or  witness  was  preeenl  at  lb 
seizure,  will  be  dismissed  with  costfi  on  moli.t. 
La  Banque  dtt  PeupU  v.  Daotat  &  Dnevli 
16L.  C.R.  464,8.  CT  1864.  I 

XXVI.  Retcbk  of. 

698.  A  sheriff  cannot  be  ruled  toretnmswii 
of  execution  before  the  return  day.  ]}ortalt 
Lemirmee,  3  Rev,  de  lAg.  471,  S.  B.  1811.     ; 

699.  A  return  of  a  sheriff  to  a  writ  of  mwiI 
lion  cannot  be  contested  except  by  an  inBcri(«iC 
enfyux.  LetptranceA  Allardeivir.,1  L.L.I 
154,  Q.  B.  1861, 

600.  In  an  action  in  revcndicatiou  of  two  lo 
of  land  sold  by  the  sheriff,  on  account  of  «II»b 
informalities  m  the  seizure  and  sale — Held,  ui 
the  return  of  the  sheriff,  that  the  advertitemei 
and  publications  of  the  sale  have  been  msdp 
con  elusive, until  such  return  is  declared  false,  u 
'  lom  eiecation  fa 
make  tmpotdtion  villi 
the  delay  prescribed  by  law,  was  forwyerprechil 
tVom  the  right  of  availing  himself  of  any  ir«* 
laritiee  in  the  seizure  or  in  the  inoceedii 
thereon.  Bover  v.  Slonn  et  al.,  2  L.  C.  B  i 
8.  C.  1852.  I 

XXVII.  RioHTB  OF  SaEBiFF  Uhdsr. 


601,  Thesheriffc. 

own  name  for  the  price  of  moveables  sold 
virtue  of  a  ji.fa.  and  delivered  to  the  adiudi 
tain.  Shepherd  v,  Paqttel,  3  R«v.  de  b 
477,  K.  B,1813. 

XXVm.  Rights  of  Pabties  ik. 

602.  Where  money  has  been  received  hti 
sheriff  in  satisfaction  of  an  execution  agaj 
moveables  placed  in  his  hands— ^eld,  on  ino^ 
b;  the  plaintiffs  to  compel  the  sheriff  to 
over  the  money,  that,  notwithetanding  Bi 
money  was  received  before  the  siale  d 
property, that  it  belonged  to'' the  plaintifls.i 
was  not  liable  to  distribution  among  defenda 
creditors,  who  come  in  by  opposition,  and  al! 
the  insolyency  of  the  defendant.  Ryan  el  al 
Wood  el  al.  &  divert,  1  L.  0.  J. '86,  S.  C.  I; 
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603.  The  plaintiff  caused  a  writ  of  execution 
10  issue  against  the  immoveables  of  the  defen- 
dant, who  filed  an  opposition  on  the  eround  that 
pnooB  to  the  issue  of  such  writ,  tne  plaintiff 
bad  attached  property  belonging  to  him  in  the 
hands  of  third  parties,  who  had  made  default,  and 
atiked  that  the  seizure  .de  terris  be  annulled 
uDtU  the  plaintiff  had  exhausted  the  other 
oeans  which  he  had  adopted — Heldy  dismissing 
the  opposition,  that  the  creditor  could  exercise 
erenr  mode  of  seizure  and  execution  which  the 
lav  permits  to  enforce  payment  of  what  is  due 
}rm.  Lalcnder.L<U<mae&Lalondeyl6L.C.R. 
395,8.C.  R.  1866. 

604.  Where  an  immoyeable  property  was 
purchased  by  a  commercial  firm,  and  a  building 
«reaed  thereon  which  was  occupied  by  one  of  the 
ptftnen,  who  had  only  a  one-fourth  interest  in  the 
piDdts  of  the  firm,  for  some  time  subsequent  io 
the  dissolution  of  Uie  partnership,  and  a  seizure 
was  made  of  the  property  by  the  creditors  of  tl^e 
ether  partner — Mia,  on  the  contestation  of  an 
exposition  by  the  partner  in  occupation,  that  the 
leisure  must  be  m'aintained,  notwithstanding 
nch  opposition,  and  it  was  accordingly  main- 
taiaed.  Lepage  v.  Steoenscn  et  al.,  17  L.  C.  R. 
»9Q.B. 

605.  And  held,  also,  that  the  contestation  by 
the  seizing  creditors  of  an  opposition  of  this 
oatore,  fay  meana  of  a  difeme  en  fait  merely, 
ic<t  setting  forth  any  title  showing  the  property 
tohethedefendant's,  is  maintainable  if  the  title  he 
prafnoed  at  iheenquHe,  although  not  registered, 
aiid  snbsequent  in  date  to  the  oppoeant's  possids- 
lion,  and  to  a  declaration  by  the  defendant  in  an 
•othentic  deed  that  the  property  belonged  to  a 
commercial  partnership  in  which  the  opposant 
had  a  fourth  share.    lb. 

606.  The  plaintiff  in  a  suit  has  no  rieht  to 
accompany  the  bailiff  when  the  latter  is  ex- 
Kating  the  writ.  Hubert  et  ux.  y.  Renaud,  2 
LC.L.J.  41,S.  C.R.  1866. 

XXIX.  Saub  Uhdkb. 

(07.  The  sheriff  must  be  made  a  party  to  an 
^eiioQ  to  set  aside  a  sale  under  execution  made 

{fhim.    Drmeau  y.  Frcuer,  1  L.  G.  L.  J.  95, 
.C. 1866. 

608.  At  a  eale  under  execution  by  the  sheriff 
there  can  be  no  eale  and  adjudication  unless  the 
hid  hare  been  accepted  by  the  knockingdown  of 
fte  hammer,  and  therefore  where  a  sale  nas  been 
vo^etMied,  though  without  sufficient  cause,  the 
l^iglust  bidder  cannot  claim  as  adjudicataire. 
Mker  y.  Foum  etal.io  Blackwood  et  al.,  P.  R. 
MkZ  Bey.  de L§g.  393,  K.  B.  1810 ;  685  G.  G. P. 

609.  On  an  oppotiiion  afin  de  diairaire  filed 
M  the  ground  that  the  only  bidders  present  at 
the  sale  were  the  cur6  and  the  plaintiff— J7eZd, 
that  the  sale  must  haye  been  made  on  a  new 
rule  i88aed,and  that  the  defendant  had  no  right 
;to  complain  of  there  being  no  bidders  as  he 
IMd  haye  produced  them.  Olivier  y.  Bilanger, 
^R.L.457,8.C.  1828. 

^^0.  Inscription  en  Jaux  was  filed  by  the 
;|wttff  against  a  return  of  the  sheriff  to  a  writ 
Jfoectttioa  directed  against  property  in  the  dis- 
:Wet  of  Beaahamois,  on  the  ground  that  one 
yattOD,  who  testified  to  that  effect,  had  bid 
'Miediatdy  after  the  defendant,  but  his  bid  was 
Mttd  and  the  property  was  adjudged  to  the 


defendant — Heldj  confirming  the  judgment  of 
the  court  below,  that  the  sale  was  null  and  that 
there  should  haye  been  some  formal  intimation 
of  the  close  of  the  sale.  Woodman  ei  dl.  & 
Qeniery  10  L.  G.  J.  87,  S.  G.,  3  G.  L.  J.  120, 
Q.  B.  1867;  684  G.  G.  P. 

611.  A  promise  by  one  bidder  at  a  judicial 
sale  to  another,  to  pay  him  a  sum  of  money  if 
he  refrains  from  bidaing,  is  an  illegal  obligation. 
Perrault  y.  Couture,  16  L.  G.  J.  261,  8.G.  1872. 

612.  At  a  sale  under  execution  the  sheriff 
cannot  oblige  a  bidder  to  renew  the  declaration 
of  his  domicile,  etc.,  at  each  bid.  Morrison  y. 
Cur  &  Perron,  14  L.  G.  J.  265,  S.  G.  R.  1870  ; 
668  G.  G.  P. 

613.  Nor  has  the  sheriff  a  right  to  allow  a 
contestation  of  such  declaration  made  by  a  bid- 
der,   lb. 

614.  A  sale  of  goods  under  execution  de  bonis 
may  be  yalidly  made  on  the  da^  fixed  for  the 
return  of  the  writ  into  court.  EUtot  y .  St,  Julien 
es  qual  &  St.  Julien,  18  L.  G.  J.  11,  8.  G.  1874. 

XXX.  Second  Seizure. 

615.  The  guardian  of  a  seizure  of  moyeables 
can  oppose  a  second  seizure  of  the  same  effects, 
so  long  as  the  first  seizure  has  not  been  disposed 
of.  ^xnglois  &  Chuvreau  et  al,  &  OauvreaUy  12 
L.  G.  R.  158,8.  G.  1862 ;  577  C.  C.  Pi 

XXXI.  Seizure  of 

616.  MovecUdes  and  Immoveables  at  the  same 
time. — A  seizure  of  moyeable  and  immoyeable 
property  on  the  same  day  is  ^ood,  there  being 
notning  in  the  statute  prohibiting  such  seizure. 
Kienkowski  y.  Talon  &  Talon,  1  L.  G.  R.  359, 
S.  G.  1857. 

617.  Shares  in  Unincorporated  Company.'^ 
The  plaintiff  hayine  obtained  judgment,  took  in 
execution  certain  shares  belonging  to  the  defend- 
ant in  an  unincorporated  joint  stock  oompanj, 
in  the  manner  proyided  by  the  statute  12  Vic. 
cap.  23,  being  an  act  for  tne  seizure  and  sale  of 
shares  in  the  capital  stock  of  unincorporated  com- 
panies— Held,  that  they  were  not  subject  to  be 
taken  in  execution  in  that  manner.  Bruneau  & 
Fosbrooke,  1  L.  G.  R.  92, 8.  G.  1861 ;  666  &  566 
G.G.P. 

XXXn.  Suspension  of. 

618.  Where  a  creditor  of  the  plaintiff,  before 
execution  had  issued  against  the  defendant, 
caused  a  writ  of  attachment  in  garnishment  to 
be  senred  on  the  defendant — Held,  that  this  did 
not  suspend  proceedings  under  an  execution, 
and  to  produce  that  e&ct,  the  defendant  must 
haye  deposited  the  amount  of  the  judgment  with 
interest  and  costs.  Duvemay  &  DessauUes,  4 
L.  G.  R.  142,  Q.  B.  1861. 

619.  An  execution  cannot  be  issued  in  a 
judgment  rendered  against  four  defendants,  if 
one  of  them  haye  instituted  an  appeal,  and  such 
appeal  is  still  pending.  Brush  et  al»  &  Wilson 
et  al.,  6  L.  0.  R.  39,  S.  G.  1866. 

620.  The  execution  of  a  judgment  must  be 
suspended  in  the  eyent  of  the  death  of  the  de- 
fendant during  the  seizure,  and.before  continuing 
the  proceedings,  the  judgment  must  be  made 
executory  against  the  respresentatiyes  of  the  de- 
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fendant.*    Dorion  v.  Dagenais  et  oZ.,  9  %.  C.  J. 
139,  8.  C.  1866. 

621.  A  judge  in  the  exercise  of  his  discretion 
may  grant  a  sur  sU  of  proceedings  under  execu- 
tion for  the  purpose  of  allowing  an  appeal  to  the 
Privy  Council.  DeGcupi  tt  al.  v.  Aaselin  & 
DeOa^,  18  L.  C.  J.  112,  8.  C.  1873  j  1179 
C  C  X. 

622.  The  execution  of  a  judgment  is  not  de- 
layed by  an  opposition  by  a  third  party,  unless 
an  order  to  suspend  proceedings  is  obtained 
thereby.  Mollmr  &  Marehand  &  The  AUomey 
General,  6  R.  L.  379,  8.  0.  1874;  583  &  684 
C.  C.  P. 

XXXm.  Union  op. 

623.  On  an  opfKwition  qfin  cTannuler — Held, 
that  where  executions  issued  at  the  suit  of  differ- 
ent parties  against  the  same  defendant  the 
sheriff  could  not  unite  both  seizures  into  one 
proc^-verhal.  Sanderson  v.  Roy  &  Roy,  3 
L.C.J.  119,8.  C.  1868. 

624.  On  an  appeal  from  the  8uperior  Court  it 
was  hdd,  oonfinning  the  decision  of  that  court, 
that  where  two  executions  issue  at  the  suit  of 
different  parties  against  the  same  defendant, 
dAfkieai  procii-veroaU  must  be  made  by  the 
sheriff  for  each  seizure.  Patterson  &  Aoy,  4 
L.  C.  J.  208,  &  9  L.  C.  R.  466,  Q.  B.  1869. 

XXXIV.  VsKDiTiOKi  Exponas. 

626.  On  a  writ  of  venditioni  exponas  against 
moveables  it  is  not  necessary  to  have  Aprocis- 
verbal  de  reeolement,  and  no  opposition  can  be 
maintained  erounded  upon  the  nullity  of  such 
proceeding.  Xesp^ance  v.  Langevin,  1  L.  C  R. 
279,  8.  .C.  1861 . 

XXXV.  Vilit6  de  Prix. 

626.  An  opposition  to  a  sale  by  decrit  on  the 
ground  of  vmti  de  prix  cannot  stay  the  sale 
without  the  consent  of  all  the  parties.  Baker  v. 
Young,  3  Rev.  de  L^g.  473,  K.  B.  1810. 

XXXVI.  Where  Made. 

627.  Where  a  sale  under  a  writ  of  execution 
was  made  of  things  belonging  to  the  high  con- 
stable of  the  district,  in  his  office  in  the  court 
house,  and  the  defendant  opposed  on  the  ground 
that  the  seizure  was  null  as  beine  made  within 
the  limits  of  the  court  house — Held,  that  having 
been  made  outside  the  hall  of  the  court,  that  ft 
would  not  be  set  aside.  Bussi^e  v.  Faucher.  14 
L.  C.  R.  87,  C.  C.  1864. 
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I.  Account  op,  628. 

n.  Action  Against,  629-633. 

ni.  Action  by,  634. 

IV.  Appointment  op,  636, 636. 

V.  Htpotheo  on  Property  op,  637, 638, 


•By  the  Code  of  Procedare  it  U  now  provided  that  if 
the  party  diee,  or  changes  his  olvU  status  after  execution  is 
commenced,  the  execution  oontlnues.  646  C.  C.  P.— En.  J 
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VI   Liability  op,  639-644. 
VII.  Pleading  in  Action  by,  646. 
Vni.  Powers  op,  646. 

IX.  Power  op  Court  over,  647. 

X.  Renitnoiation  of,  648. 

XI.  Rights  op,  649. 

XII.  Warranty  by,  660. 

I.  Account  op; 

628.  Tbe  testator  by  bis  will,  after  mftkin^ 
several  particular  legacies,  disseized  himaelf  c-f 
all  bis  property  in  favor  of  his  executorB,  direet- 
ine  that  they  should  act  as  such  until  \k 
will  was  carried  into  effect,  and  died  on  tbe  saice 
day  as  the  will  was  made,  and  the  ezecntors  be 
came  at  once  seized  of  all  the  moveable  pro- 
perty left  by  the  testator.  At  the  expiration  of  t 
year  and  a  day  the  executors  were  called  mxn 
by  the  resDondent,  heir-at-law,  to  render  their 
account.  Tney  pleaded  that  they,  after  they  had 
paid  the  particular  l^acies,  had  transfeired  tbe 
whole  estate  to  the  universal  le^tee  in  nsufrnet, 
to  the  delivery  of  which  the  plaintiff  was  a  party 
— Held,  reversing  the  judgment  of  the  court  be 
low,  that  the  executors  could  not  be  compelled 
to  render  any  account  to  the  heir«t-law  undef 
the  peculiar  circumstances  of  the  case.  Bf»4 
V.  Hammel,  3  R.  C.  43,  U.  B.  1872 ;  918  C.  C. 

n.  Action  Against. 

i 

629.  All  joint  executors  who  have  acted  mod 
in  an  action  to  account  against  them  be  madi 
pisirties  to  the  suit.  Dame  v.  Gray,  1  Rev.  H 
lAg.  362,  E.  B.  1812. 

630.  If  a  testator  direct  an  executor  to  pv| 
his  debts  an  action  may  be  maintained  a^antfj 
him  by  a  creditor  of  the  estate.  Bermer  ^ 
Bossi,  1  Rev.  de  L^g.  349,  K.  B.  1B19,  1 
Mand  v.  Wilson,  1  Rev.  de  L^g.  350,  K.  B 
I820;919C.  C. 

631.  The  plaintiff  instituted  an  action  fortli 
amount  of  a  iudement  rendered  in  Upper  Csa 
ada  against  the  defendant  in  his  quality  of  en 
cutor  to  the  person  against  whom  the  judgmen 
was  rendered,  to  which  the  defendant  piead« 
that  the  deceased  had  left  a  will  by  which  h 
made  his  wife  his  universal  leeatee^  and  that  h 
the  defendant,  as  executor,  had  made  an  invenl 
ory  and  by  advertisement  had  called  in  all  thj 
creditors,  and  had  since  disposed  of  all  tb 
estate  of  the  deceased  which  was  in  his  handl 
— Hdd,  that,  under  the  circumstances,  an  actia 
for  the  amount  of  the  debt  mobilise  would  nfl 
lie  against  the  executor  alone,  but  that  tbe  ha 
and  other  i)er0onal  representatives  of  the  debit 
must  be  joined  in  the  suit,  and  that,  althoue 
the  executor  was  directed  by  the  will  to  par  tL 
debts,  and  although  the  action  wae  oommenoi 
within  a  year  and  a  day  from  the  death  of  tli 
testator.  Caspar  v.  Hunter,  14  L.  C.  B.lft 
8.  C.1863;9rtC.  C.  P. 

632.  Action  was  brought  agiunst  one  of  thn 
executors  to  an  estate  for  a  specific  sum  i 
money — Held,  confirming  judgment  of  court  b 
low,  that  the  proper  course  was  by  an  action  i 
account  against  all  the  executors,  and  the  actk 
was  consequently  dismissed.  McPhec^*  IPm 
bridge,  11  L.  C.  J.  100  &  1  L.  C.  L.  J.  86,  Q.3 
1866j918C.  C. 

633.  On  an  action  against  the  testamentai 
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execaton  of  a  person  deceased  for  the  reBtitution 
of  certain  pieces  of  gold  ore  lent  to  the  deceased. 
UDoantiDflr  in  value  to  one  hundred 'pounds,  and 
the  defeDoant  contended  that  the  personal  re- 
preeentatiyes  of  the  deceased  should  also  he 
made  parties  to  the  action — Held,  that  the 
action  being  for  dehts  mobUUre  that  executors 
could  be  saed  alone,  and  it  was  their  duty,  under 
the  circumstances,  to  notify  the  heirs  of  the 
deceased,  if  there  be  any  doubt,  so  that  they  may 
have  an  opportunity  to  dispute  or  contest  it. 
Delery  y.  Campbell  ei  al.,  16  L.  C.  R.  34,  Q.  B. 
1865;  919  C.C. 

HI.  ACTIOVS  BT. 

634.  In  an  action  by  two  executors  under  a 
fill,  one  of  them  filed  disavowal  of  the  proceed- 
ings in  his  name — Hddj  not  competent  for  one 
(tf  the  joint  executors  to  bring  an  action  without 
the  confeat  of  the  other,  and,  should  he  do  so,  he 
msft  do  80  in  his  own  name  alone.  Clement  et 
ol  T.  Geer  PeUu  ▼.  Drummond  ei  al.  &\Clement, 
4L  C.  fi.  103,  S.  C.  1854. 

IV.  APP0II7TMENT  OF. 

635.  In  an  opposition  filed  by  the  respondent, 
a  testamentary  executor — ffeldy  that  the  ap- 
pontment  of  a  testamentary  executor  was 
iBumdate  of  a  private  character,  which  could 
1^  be  del^ated  by  the  testator,  and  was  not  a 
pblie  trust  such  as  could  be  imposed  by  a 
lodge  in  court.*  Ottgy  &  Gibnore,  1  Rev.  de  L6g. 
m  Q.  B.  1846. 

,  £36.  And  where  the  legatees  under  a  will 
l^tioned  the  court  for  the  appointment  of  ad- 
■inistrators  to  the  property  or  a  succession,  in 
Ijiaee  of  tho8£  who  had  ceased  to  act  in  that 
apacirr~i9r«2c2,  that  the  provisions  of  article  924 
pftlie  Civil  Code,  (see  note  to  preceding  article 
PPBoemin^  such  appointments),  do  not  apply  to 
0K$  arising  out  of  wills  made  anterior  to  the 
Bomalgation  of  the  Code.  Chalut  exp.  dt 
AnOi'er,  17  L.  C.  J.  44,  S.  C.  1873. 


V.  HTPOTHiX)  OV  PbOPBBTT  OF. 


k' 


fi37.  On  the  contestation  of  an  opposition  qfin 
ttmserver  filed  in  virtue  of  a  special  mortgage 
led  by  the  defendant  in  favor  of  the  oppo- 
>9  ana  duly  registered — Held,  that  no  hypo- 
attaches  to  the  property  of  an  executor  in 
[Oence  of  the  registradon  of  the  will  under 
he  was  appointed.    Lamoihe  v.  Boss  & 
k  The  l¥ust  and  Loan  Company  of  Up- 
Cmada,  2L.  C.  J.  278,  S.  G.   1868;  2024 

GB.  And  on  the  contestaUon  of  a  report  of 


\J^  tte  CML  Code  It  if  now  provided  that,  if  the  tes- 

Miintment  or  replaoement  Bhoold 

or  Judges,  the  powers  neoessazy 

be  exerdMd  Judicially,  the  heirs 

bdng  first  duly  notMlea,  and  also 

iry  ezeciitors  and  administrators 

1^  tlie  will,  and  in  oonsequenoe  of 

to  aeeept*  or  of  their  power  having  ceased 

bfltec  replaoed,  or  of  unlbreseen  oircum- 

loae  ortliein  remain,  and  it  is  impostible  to 

■Bderthe  terms  of  the  will,  the  Judges  and 
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~  It  afppear  that  the  testator  intended  the 

^ dmmntratioo  of  the  will  to  oontinue  in- 

■tuuiialoftte  betr  or  legatee.  OM  C.  C.~£d. 


collocation  of  moneys  arising*  from  the  sale  of 
immoveables  belohging  to  the  executor  of  a  will, 
where  the  contestant  claimed  under  the  will  of 
which  the  defendant  was  appointed  executor — 
Heidi  that  a  hypothec  on  the  property  of  an 
executor  did  not  date  from  the  registration  of 
the  will,  but  from  the  registration  of  an  au- 
thentic aeU  or  deed,  showing  his  acceptance 
of  the  executorship.  Lamoihe  y.  Hutehins  & 
Herbert  &  The  Trust  and  Loan  Company  oj 
TJpwsr  Canada  &  Moss  et  al,  9  L.  C.  R.  7,  S.  C, 
&  Vavid  V.  Hayesj&  Hayes  et  aL,  3  L.  C.  B.  440, 
S.  G.  1868. 

VI.  LlABILITT   OF. 

639.  An  executor,  after  the  expiration  of 
his  executorship,  and  after  he  has  rendered  ac- 
count, cannot  oe  sued  en  dSlw^ance  de  legs. 
Gotrin  v.  Corrivaux,  1  Rev.  de  L6g.  379,  K,  B. 
1820;  891  C.  C. 

640.  Where  a  petition  was  presented  for  an 
alimentary  allowance  during  the  pendency  of 
an  action  against  an  executor  to  account,  the 
court  granted  the  allowance,  notwithstanding 
the  declaration  of  the  executor  that  he  had  no 
funds  in  his  hands.  Hart  et  al,  v.  Judson  et  aL, 
4L.  C.R.  127,  S.C.  1861. 

641.  In  an  action  a^inst  an  executor  on  a 
judgment  obtained  against  deceased  in  Upper 
Canada,  in  which  the  defendant  pleaded  that,  in 
his  quality  of  executor,  he  had  made  an  inven- 
tory, called  in  the  creditors,  and  disposed  of  all 
the  estate  of  the  deceased  in  his  hands — Held, 
that  the  plea  must  be  maintained,  although  the 
action  was  commenced  within  three  months 
from  the  death  of  the  testator.  Caspar  v.  HuTir 
ter,  14  L.  C.  R.  198,  S.  C.  1863. 

642.  Where  the  creditor  of  the  deceased,  hav- 
ing obtained  judgment  for  his  claim  against  his 
universal  legatee,  and  afterwards,  and  while 
such  judgment  was  still  in  force,  brought  action 
ajgainst  tne  testamentary  executors,  of  whom 
the  said  universal  le^tee  was  one,  jointly  and 
severally — Held,  confirming  the  decision  of  the 
court  below,  that,  where  he  had  obtained  judg- 
ment aeainst  the  universal  legatee,  he  could  not 
proceed  later  against  the  other  executor^  thoueh 
not  paid,  unless  the  insolvency  of  the  legatee  oe 
alleged.  Hossack  y.  Young  et  al.,  15  L.  C.  R. 
600,  8.  C.  R.  1865. 

643.  The  appellants  were  condemned  as  testa- 
mentary executors  to  pay  to  the  respondent 
$721.14  for  the  balance  of  an  instalment  of  the 
price  of  sale  of  a  lot  of  land  and  the  interest 
thereon .  One  of  the  grounds  of  appeal  was  Uiat 
the  action  was  directed  against  them  as  ex- 
ecutors, and  against  the  usufructuary  legatees, 
and  not  aeainstthe  legatees  enpropriSU,  who 
alone  could  defend  the  action — Held,  confirming 
the  decision  of  the  court  below,  that  executors 
empowered  to  act  beyond  the  year  and  a  day,  and 
until  the  provisions  of  the  will  were  fully  exe- 
cuted, cannot  claim  to  have  the  legatees,  usu- 
finctuary  or  in proprUtS,  impleaded  with  them. 
Gray  ei  al  &  Dubue,  2  Q.  L.  R.  234,  Q.  B. 
1876 ;  919  C.  C. 

644.  Nor  can  they  when  sued  as  such,  and 
not  denying  the  executorship,  urge  the  non- 
proof  of  their  having  made  an  inventory,  as  a 
want  of  proof  of  their  having  accepted  the 
charge,    lb. 
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Vn.  Plbadino  IN  Action  BY. 

645.  Action  was  brought  to  recover  the  sum 
of  £20,000,  balance  alleeed  to  be  due  for  ad- 
vances made  for  the  building  of  ships,  brought 
in  the  name  of  the  son  and  surviving  partner, 
and  of  the  wife  or  widow  of  the  creditor  deceased, 
as  his  executrix  under  his  will.  Demurrer  was 
filed  on  the  ground  that,  inasmuch  as  it  appears 
bv  the  declaration  that  the  quality  of  testatrix 
<jlaimed  by  one  of  the  plaintiffs  accrued  to  her 
under  the  laws  of  a  foreign  country,  the  declar- 
ation should  have  shown  what  her  rights  were 

as  executrix  in  that  country— -JJeW,  reversing 
the  judgment  of  the  court  below,  that  the  action 
was  rightly  brought,  and  also  that  the  grounds 
^f  the  demurrer  ought  to  have  been  pleaded  by 
exception  to  the  form .  Grainger  et  al,  &  Parke, 
10  L.  C.  R.  360,  Q.  B.  1860. 

VUI.  Powers  op. 

646.  In  an  action  to  set  aside  a  legacy,  where 
the  plaintiff  died  during  the  pendency  of  Uie 
action,  and  the  executors  took  up  the  instance 
— Held,  that  they  had  no  quality  to  do  so  where 
the  action  related  to  real  property.  Hamilton 
et  al.  V.  Plenderleathy  2  Rev.  de  Leg.  1,  Q.  B. 
1845. 

IX.  Power  of  Court  over. 

647.  Action  was  brought  by  a  minor,  assisted 
by  his  tutor,  to  oust  an  executor  from  office  and 
to  compel  him  to  account— J2eW,  that  where  an 
executor,  whose  powers  have  been  extended  by 
the  testator  bevond  a  year  and  a  day,  has  become 
insolvent,  and  is  making  away  with  die  estate, 
the  court  will  interfere  to  deprive  him  of  the 
control  of  the  property  and  oust  him  from  the 
office,  but  that  the  court  has  no  power  to  appoint 
a  sequestrator,  Mcintosh  v.  JJease  &Dease,  2 
L.  C.  R.  71,  S.  C.  1852  ;  917  Sc  924  C.  C. 

X.  Rekunciation  op. 

648.  Testamentary  executors  who  have  ac- 
cepted the  office  can  renounce,  on  authorization 
of  a  judge  for  sufficient  cause,  provided  the  heirs 
or  legatees,  or  their  executors,  are  present,  or 
have  oeen  duly  called.  Brathwait  exp..  12 
L.  C.  J.  207,  S.  C.  1868 ;  911  C.  C. 

XI.  Rights  op. 

649.  In  an  action  arising  out  of  the  sale  of  a 
lot  of  land  to  the  defendant — Heldy  that  the 
executors  only,  and  not  the  usufructuary  under  a 
will,  can  take  proceedings  to  support  the  rights 
of  the  estate.  Johnson  et  al.  v.  Aylmery  1 
L.  C.  L.  J.  67,  8.  C.  R.  1865  ;  919  C.  C. 

Xn.  Warranty  by. 


650.  An  executor  if  he  sell  an  estate  of  the 
testator  may  warrant  the  title  in  his  own 
name.  Baby  v.  Measam  k  Measom  &  Gauvreau, 
2  Rev.  de  Lig.  337,  K.  B.  1821. 
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I.  From  Attachment,  see  ATTACHMENT 

II.  From  Execution,  see  EXECUTION, 

III.  From  Service  as  Juror,  see  JURORS. 


EXECUTEIX— See  EXECUTORS. 


EXPEETS— iSfee  ARBITRATION. 

I.  Aooountants,  661. 
n.  Appointment  of,  652. 
Before  Proof,  663,  664. 
in.  Costs  of,  666,  666. 

IV.  Dctiesof,  667. 

V.  In  Matters  of  Signature,  658. 

VI.  JuDioiAL,  669,  660. 

VII.  Liability  op,  661. 

VIII.  Notice  by,  662,  663. 

IX.  Powers  of,  664-666. 

X.  Remuneration  of,  667. 

XI.  Report  of,  668-673. 

XII.  Rights  of,  674,  676. 

XIII.  Rights  of  Parties  in  Expertise,  67i 

XIV.  Suspension  of  Proceedimob,  677. 

XV.  When  Required,  678-680. 

XVI.  Who  MAY  BE,  681. 

I.  Accountants. 

651 .  In  an  action  for  board  and  lodging,  wbeie ' 
the  matter  aller  hearing  was  referm  to  u 
accountant  and  on  his  feport  the  ooait  ooar 
demned  the  defendant  to  pay  the  amount  ^ 
manded  with  costs,  on  appeal  the  amount  iit| 
reformed  without  costs  of  appeal  and— Ei^ 
also,  that  the  reference  to  an  accouhtant  was  ofll 
established  by  the  Judicature  Act  of  1857  in  s 
case  not  involving  the  settlement  of  accounts,  ul 
that  under  the  Act  referred  to,  the  report  shooU 
have  been  acted  upon  and  homologated  in  tbt 
sum  reported  by  the  experts.  ElkoU  es  fiA 
&  Howard,  10  L.  C.  R.  317,  Q.  B.  I860;  30 
C.  C.  P. 

II.  Appointment  of. 

662.  Under  article  323  of  the  Code  of  P« 
cedure  a  rule  appointing  two  experts  only  I 
irregular,  and  a  report  made  by  two  such  «l 
perts,  though  unanimous,  cannot  be  maintain^ 
OuimetU  v.  PicotU,  4  R.  L.  702,  C.  C.  1873. 

663.  Before  Proof.— A  motion  to  refer  a  cat 
to  experts  before  tne  production  of  any  ftt 
will  be  rejected,  as  the  court  cannot  be  rehevl 
of  the  case  without  necessity.  Rankin  v.  IM 
6  R.  L.  226,  S.  G.  Simons  v.  Bougie,  5  B.  J 
472,8.  C.  1874;  322  C.C.  P. 

664.  In  an  action  in  demolition  of  a  mill  d9 
in  consequence  of  its  flooding  the  surronnA 
property,  a  survey  must  first  be  made  in  aoc^ 
ance  with  G.  S.  L.  G.  cap.  61.  Blais  v.Blsik 
BlaU  &  Larochelle,  13  L.  C.  J.  277,  S.  C  id 

Ili.   GOSTS  OF. 

666.  Where  an  expertise  was  ordered  i&i 
assumpsit  action,  and  a  question  of  coets  aroc 
Held,  that  the  costs  of  such  expertise  woe  iat 
discretion  of  the  court,  and  that  they  wouH 
divided  when  the  report  has  the  e^ct 
materially  reducing  plaintiff's  demand.  Qm 
iner  v.  McDonald,  2  L.  C.  J.  108,  S.  C.  185$. 
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656.  In  another  case  where  action  was 
brought  by  a^  expert  for  his  fees  and  services— 
^(s/(f  reversing  the  judgment  of  the  court  below 
(10  L.  G.  R.  189)>  that  an  expert  named  by  one 
of  ihe  parties  to  Uie  cause,  or  by  the  court  at  the 
iostance  of  one  of  the  parties,  has  no  recourse 
^insi  the  adverse  party  for  his  costs  and  fees, 
iBere  being  no  solidoHU  between  theparties  to 
ihe  suit  for  such  costs.  Brown  &  Jrudlaee,  5 
L.  G.  J.  60,  Q.  B.  &  11  L.  C.  R.  182, 1860. 

IV.  Duties  op. 

()57.  In  appeal  from  a  judgment  rendered  by 
the  Superior  Court,  homologating  the  report  of 
oiie  expert,  appointed  to  ascertain  whether  a 
certain  property  held  by  joint  proprietors,  and 
of  whicQ  the  partition  was  ask^,  was  divisible 
or  no,  and  rejecting  the  report  of  the  other,  there 
win^  but  two  appointed — Held,  reversing  the 
dansiOD  of  the  court  below,  that  the  experts 
appointed  to  establish  the  divisibility  or  other- 
wise of  a  property  must  confine  themselves  to 
reporting  whether  the  property  can  or  cannot  be 
diTided  into  two  portions,  the  question  of  further 
dinsion  between  the  defendants  not  having  been 
wied.  Uoud  &  Boswdl  ei  oZ.,  14  L.  G.  R.  274, 
Q.B.18$3. 

V.  ly  Matters  of  Signature. 

^.  Where  a  signature  to  a  note  is  denied 
experts  may  be  appointed  on  motion  by  one  of 
the  (tarties,  and  their  report  homolosated  as  con- 
rinflTe.  Lord  v.  Laurin  et  al.»  9  L.  C.  J.  171 
415  L.C.  R.  452,  S.  C.  1865 ;  322  etseq.  C.  C.P. 

VI.  Judicial. 

659.  Surveyors  must  be  sworn  before  they 
on  act  under  an  order  of  the  court.  Melangon 
r.TemeybR.L.  185, S.C.  R.  1872 ; 33  C.  C.  P. 

660.  A  report  of  provincial  land  surveyors 
ACLog  as  experts  will  be  set  aside  on  motion, 
i^the  surveyors  had  not  been  sworn,  though  the 
role  appointing  such  expert  does  not  order  that 
iel*  sworn.  AiichUon  v.  Morrison,  1 L.  C.  L.  J. 
112,8.0. 1866. 

yU.  LUBILITT  OP. 

,  i^l.  Attachment  may  be  issued  "against  ex- 
\tKti  for  contemptuous  language.  Morin  v.  St, 
;jWe,3  Rev.  de  Leg.358,  K.  R.  1817. 

Vm.  Notice  by. 

^1  Where  a  motion  was  made  to  set  aside  a 
itpyn  of  experts  on  the  ground  that  no  valid 
^^Mice  was  given  to  the  defendant  to  attend 
^fon  and  be^re  the  said  experts,  the  motion  on 
I  fncf  vas  maintai  ned  with  oosts .  Brodu  et  ux . 
T.  Cmn,  7  L.  C.  J.  96,  8.  C.  1862  s  333  C.  C.  P. 

6^.  The  proceedings  of  experts  are  null  and 
jad  where  notice  thereof  has  not  been  given  by 
i  wm  to  both  parties.  Wardle  v.  Bethune,  2 
;  LC.L  J.  18,  Q.  B.  1866;  313  C.  C.  P. 

II.  POVKRS  OP. 

,  664.  Where  motion  was  made  to  set  aside  a 
'Vpoit  of  experts  on  the  ground  that  the  said 


experts  had  assumed  the  right  of  naming  a 
third  expert  before  proceeding  to  the  execution 
of  the  rule,  and  before  any  disagreement  could 
have  taken  place  concerning  the  matter  in  dis* 
pute,  the  motion,  on  proof,  was  maintained  with 
costs.  Brodie  et  ux,  ▼.  Chwan,  7  L.  C.  J.  :96, 
S.  C.  1852 ;  323  C.  C.  P. 

665.  Where  experts  had  been  appointed  in  a 
case  to  estimate  the  charges  to  which  a  donation 
by  its  terms  was  subject  in  order  to  determine 
the  precise  amount  upon  which  loda  ei  v^ntes 
were  due  to  the  seignior,  and  made  a  report 
sealed  with  a  prohibition  to  open  the  report 
until  payment  of  costs,  account  of  which  accom- 
panied the  report — Held^  that  the  court  could 
order  that  the  report  be  opened  before  the 
costs  were  paid.  Vuchesnay  v.  Girard,  4  L.  G. 
J.  9,  8.  C.  1869  J  338  C.  C.P. 

666.  Experts  appointed  to  establish  the 
amount  of  damase  caused  by  an  estray  have  no 
power  to  bind  tne  parties  to  submit  to  their 
decision,  except  under  the  conditions  required 
by  article  428  et  seq.  of  the  Municipal  Code,  that 
is  to  say  when  the  animals  are  in  pound. 
Lacosse  v.  Ddormey  6  R.  L.  210,  Mag.  Ct.  1874. 

X.  Remuneration  of. 

667.  A  surveyor  is  entitled  to  his  fees  and 
disbursements  n-om  the  party  who  named  him 
expert,  although  the  report  has  been  set  aside 
by  the  court  on  the  ground  that  the  experts 
were  not  sworn.  Brady  v.  AiichUon,  1 L.  C.  L.  J. 
112,8.  C.  1865;  344  C.  C.P. 

XI.  Report  of. 

668.  A  report  of  experts  may  be  amended  by 
motion  of  either  party,  but  either  may  move  for 
a  new  risit  by  the  experts,  or  for  a  new  expert 
and  a  new  report.  Ihunontier  v.  €k>tUure,  3 
Rev.  de  L^g.  358,  K.  B.  1812. 

669.  If  experts  are  by  a  judgment  ordered  to 
visit  works  in  the  presence  of  the  parties,  and 
yet  make  their  visit  without  the  parties,  their 
report  must  be  set  aside.  VAbb6  v.  Ritchie,  3 
Rev.  de  Leg.  368,  K.  B.  1818. 

670.  A  report  of  experts  will  be  set  aside,  it 
appearing  that  one  of  tne  parties,  the  defendant, 
was  not  notified  of  the  day  fixed  for  the  exper- 
tise, and  that  the  experts  heard  the  plaintiff's 
witnesses  and  proceeded  exparte  against  the 
defendant.  Waters  v.  Verronneau,  6  L.  C.  R. 
482.8.  C.  1856;  333  C.  C.P. 

671.  A  reference  in  a  surveyor's  report  to  a 
plan  not  of  record  in  the  cause  is  bad,  and  suffi- 
ciently so  to  cause  the  report  to  be  set  aside. 
Adams  v.  Gravely  2  L.  C.  J.  203,  S.  C.  1858. 

672.  Where  two  experts  have  been  appointed 
to  report  on  the  divisibility  or  otherwise  of  a 

Property,  and  the  one  reporting  the  property 
i visible  a^d  the  other  that  it  is  not— Held, 
setting  aside  the  decision  of  the  court  below, 
which  adopted  the  one  and  rejected  the  other, 
that  a  thira  expert  should  have  been  appointed 
by  the  court  to  decide  between  them.  Lloyd  v. 
Bostoell  et  ah,  14  L.  C.  R.  274,  Q.  B.  1863. 

673.  In  an  appeal  from  the  Circuit  Court— 
Held,  confirming  the  judgment  appealed  from, 
which  homologated  a  report  of  experts,  that 
where  justice  has  been  done  to  the  parties  the 
court  would  not  set  aside  the  report,  notwith 
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Btanding  irregularities  in  form,  and  the  fact  that 
the  adoption  of  the  report  had  never  been  de* 
manded.  La  Fdbrigm  de  St  JuUe  de  Somerset 
&Paqu4t,  I  B.  L,  4^0,  Q.  B.  1869 ;  339  0.  C.  P. 

XJI.  Rights  of. 

674.  Experts  cannot  detain  their  report  until 
their  fees  are  paid,  but  they  may  move  tnat  a  sum 
shall  be  paia  into  court  to  secure  their  fees  and 
expenses  before  they  benn  to  report.  Hm/i  ▼. 
rod(l,3Rev.deUg.367^.B.1809;344G.G.P. 

675.  An  expert  named  by  one  of  the  parties, 
or  by  the  oourt  at  the  instance  of  one  of  the 
parties,  has  no  recourse  for  his  costs  against  the 
adverse  parties,  there  bein^  no  joint  resnonsibility 
for  the  costs  of  im  expertise  amone  the  parties 
to  a  suit.  Brown  &  WcUlaee,  5  L.  G.  J.  60  &  11 
L.  G.  R.  182,  Q.  B.  1860. 

Xm.  RiQHTS  or  Parties  ik  Expebtisb. 

676.  Where  an  expertise  was  ordered  to 
determine  if  a  certain  immoveable  property 
had  produced  an^  fruits  or  revenues  since  a 
certam  date,  and  if  so  to  what  extent,  and  the 
report  of  expertise  was  made — Held,  on  a  motion 
to  set  aside  the  report,  that  all  Uie  parties  inter^ 
ested  therein  should  have  been  notified  of  it,  and 
that  the  report  should  state  that  they  were  there 

Sresent  or  had  been  served  with  such  notice. 
\amarche  &  Johnson  k  Johnson,  6  L.  C.  J.  336, 
S.  G.  1861. 

XIV.  SuBPEifsioir  OF  Pkooesdikos. 

677.  If  one  of  the  parties  die,  pending  an 
inquiry  b^  experts,  their  proceedings  must  be 
stayed  until  there  is  a  reprise  d*instance.  Tachi 
V.  Levasseurf  3  Rev.  de  L^g.  358,  K.  B.  1810. 

XV.  Whxv  BEQinsBD. 

678.  In  an  action  for  work  and  labor  done,  in 
which  the  defendant  pleaded  that  the  work  was 
done  under  a  verbal  contract  and  for  a  fixed 
sum,  and  an  order  was  made  in  the  court  below 
to  send  the  case  to  experts  or  arbitrators  to  decide 
the  existence  or  non-existence  of  such  contract 
'^Held,  that  such  order  was  illegal,  and  would 
be  set  aside,  as  the  court  had  no  power  to  refer 
the  case  to  arbitrators  without  tne  consent  of 
the  ^rties.  Dunn  &  Bissonneiie,  14  L.  G.  R. 
403,  Q.  B.  1864. 

679.  And  held,  also,  that  a  judgment  homo- 
logating a  report  of  arbitrators  appointed  with 
such  consent,  and  condemning  the  defendant  to 
pay  the  amount  mentioned  in  the  award,  would 
be  set  aside  with  costs.    lb. 

680.  Experts  may  be  appointed  for  the  pur^ 
pose  of  examining  accounts  and  ascertaining 
their  correctness,  and  may  furnish  a  balance 
sheet  of  the  expenses  and  receipts  of  the  busi- 
ness. Taplin  &  Beckei  et  al.,  15  L.  G.  J«  26, 
8.  C.  B.  1871 J  340  G.  G.  P. 

XVL  Who  MAY  be. 

681.  A  person  who  has  acted  as  expert  in  a 
case,  and  whose  report  has  been  rejected,  cannot 
act  a  second  time  if  his  appointment  be  objected 
to  on  a  new  expertise.  Auclaire  v.  Low,  5 
L.  G.  J.  223,  S.  C.  1861  j  327  C.  G.  P. 
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I.  Award  of  GoiofissioirERS,  682. 

n.  Bt  Municipal  Gobporatiovs,  683-685. 

ni.  Damages  for,  686. 

IV.  Formalities  ts,  687. 

V.  Ikdemkitt  for,  688. 
yi.  Irregularities  in,  689. 

Vn.  Powers  of  Judge  ik  Gases  of,  6%,6' 
Vm.  Prohibition  to  Gommissioners,  692. 

IX.  Proceedings  in,  693,  694. 

X.  Removal  of  Gommissioners,  695. 

XI.  Rights  of  Lessee,  696, 697. 

I.  Award  of  Gommissioners. 


682.  Where  the  pluntiff  complained  of  tbf  | 
amount  of  indemnity  allowed  him  by  the  com- 
missioners  in  expropriation,  and  brought  actioo  | 
for  $59,000  additional— H«2i,  that,  under  tht 
provisions  of  the  statute,  the  court  is  bonod  to| 
weijgh  the  evidence  presented  in  support  of  th« 
action,  and  to  increase  the  indemnity  ir  wamoiedl 
by  such  evidence.*  Bagg  et  al,  i  The  Mcn^fr^. 
i^c,  o/ifonertfoZ,  19  L.  G.  J.  136,  Q.  B.  1875. 

n.  Bt  Municipal  Goeforation. 

683.  The  plaintiff  complained  that  the  defen- 
dants, a  municipal  corporation,  had  caused  bij 
fence  to  be  taken  down,  and  expropriated  a  part 
of  his  land  for  the  purpose  of  changing  t^i 
direction  of  a  certain  road,  without  having  caoaa 
the  land  to  be  valued  by  valuators — ESld,  thti 
the  proceedings  vrere  irregular,  and  must  be  8e 
aside .t  Deaf  v.  The  Coloration  oj  PhUlipt 
burg,  2  L.  G.  L.  J.  40,  S.  G.  R.  1866. 


*  By  Q.  86  Vio.  eap.  9L  mo.  7,  ooneeming  tlie  dtf  ( 
Montreal,  it  is  provioed  that,  in  ease  of  error  opoo  tli 
amoaat  of  the  indemnity  only,  on  tbe  part  of  tM  mi 
mlMionen.  the  party  azpropnatod,  his  htAn  and  airff> 
and  theaaid  ooiporation,  may  proceed  by  direct  afitioa  \ 
the  ordinary  manner  to  obtain  the  angmentatiOB  or  r 
daetion  of  the  indemnity,  at  the  oaae  may  be.  and  tt 
party  expropriated  thau  institate  iiioh  aetion  wtdil 
fifteen  days  after  the  homologatioa  of  the  report  of  tl 
said  eommlssioners,  and  if,  upon  soeh  notion,  tbeplsintll 
snooeed,  the  corporation  sliail  depodt  in  oourt  tbesaoa 
of  the  condemnation  to  be  paid  to  the  party  or  parti 
entitled  thereto,  ko,  ft  Q.  8i  ^Vic.  oap.  6l,a8e«  176.— £i 

t  By  tlie  present  mvnieipal  oode  it  is  provided  that  t 
indemnity  to  be  paid  for  any  land  Ualile  to  eacpropriati) 
may  be  fixed  and  established  by  agreement  betMB  % 
proprietor  thereof,  if  he  is  of  age  and  In  poaseadoa  of ! 
oivU  rights,  and  the  oonnoll  under  the  oontnrfef  wU 


snch  expropriation  talraa  |daoe,  aad  it  maf  atao  be  acre 
that  no  indemnity  need  be  accorded  to  t&e  enrMBnat 
proprietor ;  bnt,  in  the  absence  of  an  naderawiamc  I 
tween  snoh  parties,  the  value  of  tlie  land  im  qnesdon,  i 
gather  with  whatever  goes  in  compeaaattem  with  t 
valne  of  snoh  land,  is  estimated  by  ue  valnatofa  of  t 
local  monidpality  m  which  snoh  land  is  aftoatad,  and  t 
indemnity  is  fixed  or  refused  by  them.  Q.  M  Tie.  a 
68,  see.  906.— £i>. 
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684.  Petitory  action  was  brought  by  the  plain- 
tiff to  reoover  poeseeeion  of  land  bNelonging  to 
him,  which  had  been  expropriated  without  the 
obeorvaace  of  the  formalities  preecribed  by  law. 
The  road  which  constituted  the  property  in  dis- 
pute had  been  leased  by  him  to  the  owner  of  a 
mQly  to  which  it  led,  and  subsequently  to  the 
jniehaair  of  the  mul,  who  afterwards^  for  the 
parpose  of  ay^iding  payment  of  the  amount  for 
vhieh  they  had  the  use  of  the  road^  induced  the 
corpomtion  to  oust  the  plaintiff  and  to  take  it 
for  public  usee — Held,  that  the  formalities  pre- 
ecnhed  hj  the  statute  for  the  opening  of  roads 
Aod  for  tKe  expropriation  of  the  property  of  in- 
dJTidualfi  msLBi  be  rigorously  followed^  and  are 
ipeme  de  mMiUj  and  that  a  municipality  fidling 
to  obaerre  such  formalities  will  be  condemned  to 
ratoR  the  land  expropriated  and  to  pay  dam- 
j^  notwithstanding  tnatthe  neglected  formal- 
izes hare  been  carri^  out  since  action  brought. 
The  (hrporaUon  of  the  TawnsMp  of  Nelson  & 
Lemieux,  2  Q.  L.  K.  225,  Q.  B.  1876 ;  902  eiseq, 
M.C. 

S85.  And  hddy  also,  that  the  riffht  of  a  cor- 
poration to  enter  upon  expropriated  land  depends 
apQD  the  yaluation.    lb. 

III.  Dajuobb  fob. 

<»86.  An  action  of  damages  will  not  lie  against 
I  corporation  for  Uie  expropriation  of  projserty 
where  ihe  damage  causea  by  such  expropnation 
hu  been  assessed  by  the  expropriation  com- 
missioners and  paid  to  the  proprietor,  and  where 
the  corporation  haye  acted  within  the  powers 
coDferred  upon  them  by  the  legislature.  Judah 
V.  The  CoiycTaUon  or  Montreal,  14  L.  0.  J. 
^9,  S.  C.  1870. 

IV.  FoMfALinss  IV. 

587.  The  formalities  imposed  by  statute  for 
tlte  ex]»opnatioo  of  private  property  for  the 
pirpose  of  a  public  road  must  be  strictly  fol- 
.owedon  pain  of  nullity.  Doyon  v.  The  Cor- 
p</riai(m  fO'ike  PcarUh  of  St.  Joseph.  17  L.  C.  J. 
193.  Q.  B.  1873 ;  902  el  uq.  M.  G. 

V.  IXDmSITT  POR. 

588.  Where  commissioners  in  expropriation 
ipcarentJy  allowed  $12,500,  as  a  capitafsum  of 
t»leinnity«  in  lieu  of  an  annual  sum  of  $1000, 
which  the  prc^rietor  received  as  rent  of  the 
property  expropriated — Held,  that  such  esti- 
ciie  was  aa  error  in  the  amount  of  indemnity 
^ithm  the  meaning  of  Q.  36  Vic.  cap.  32, 
mc  7.  Tajfior  v.  The  Mayor,  Ac,  of  Montreal,  18 
L  C.  J.  ty^  a.  C.  1873. 

VI.  ISBBSVCAAITIBS  IV. 

689.  The  proceedings  in  expropriation,  if  irre- 

Slar,  will  be  aei  asi^  at  the  instance  of  any  of 
t  parties,  but  only  with  reroect  to  such  parties 
^  uve  eomplBmea.  The  Mayor  Sc,  of  Mon- 
treal T.  Heafy7lOL.  C.  J.  275,  S.  C.  1866  j  1591 
C.  C,y  Q.  37  Vic.  cap.  31,  sec.  176,  ss.  20. 

Vn.  POWSBS  OF  JUDOB  IK  CaSSS  OF. 

69$.  In  cases  of  expropriation  the  judse  may 
iiiterftie  to  prevent  tne  carrying  out  oran  un- 


reasonable and  unjust  award,  by  means  of  a 
writ  of  prohibition,addre8fied  to  the  council  acting 
therein.  The  Mayor,  d:c.,  of  Montreal  Sc  Benny 
ei  al,  16  L.  C.  J.  1,  S.  C.  1872. 

691.  Until  the  report  of  commissioners  in 
expropriation  is  completed  they  are  still  subject 
to  the  authority  and  jurisdiction  of  the  judge.* 
lb. 

ym.  Prohibition  to  Gommissionxbs  in. 

690.  A  writ  of  prohibition  cannot  issue  to 
commissioners  appointed  by  the  corporation  for 
the  expropriation  of  property,  at  least  before 
their  report  has  come  belbre  the  court  for  ad- 
judication thereon.  DrummondY.Comteetdl*, 
1  L.  0.  L.  J.  100,  8.  C.  1866  j  1031 C.  C.  P. 

IX.  Pkocexdivqs  in. 

693.  In  the  exercise  of  the  powers  conferred 
on  a  corporation  by  statute,  afitBcting  the  pro- 
perty of  individuals,  such  as  the  ^wers  conferred 
on  the  city  of  Quebec  of  acquiring  the  riffht  of 
way  necessary  for  the  construction  of  the  Quebec 
Water  works,  the  course  sanctioned,  and  pointed 
out  by  the  Legislature  must  be  strictly  ad- 
hered to,  and  any  departure  from  such  course 
will  vitiato  the  proceedings,  and  the  taking  of 
land  for  such  purposes  must  be  under  the  con- 
ditions mentioned  in  the  statute,  and  not  under 
any  other  conditions  can  such  taking  be  com- 
pulsory. McFhersony,  The  Mayor,  d!c.,  of  Que- 
bec, 4  L.  C.  R.  429,  S.  C.  1854. 

694.  Action  was  brought  by  the  plaintiff 
against  the  city  of  Montreal  for  trespass  in  the 
expropriation  of  his  property  for  pubUc  uses, 
protesting  that  the  defendants  ought  to  have 
endeavoxid  to  have  arrived  at  a  voluntary  or 
amicable  agreement  before  presenting  a  petition 
in  expropnation.  The  proceedings  in  expropri- 
ation were  taken  under  14  &  15  Vic.  cap.  128, 
sees.  66,  68.  69— Held,  reversing  the  judg- 
ment of  the  Queen's  Bench,  6  L.  C.  U.  328,  that 
the  judge  could  not  refuse  to  swear,  nor  the  jury 
to  hear,  the  witnesses  produced  belbre  them,  but 
the  appearance  and  attendance  at  such  proceed- 
ing6,^ad  subsequently  to  the  refusal,  could  not 
be  taken  as  a  waiver  of  his  right  to  complain  of 
the  illegal  decision,  there  being  no  act  of  ex- 
press acquiescence  therein.  Beaudry  A  The 
Mayor  of  Montreal,  8  L.  C.  R.  104,  P.  C.  1858; 
Q.  37  Vic.  cap.  51,  sec.  126,  ss.  20. 

X.  Removal  of  GoiofissioKSBS. 

695.  Commissioners  appointed  in  expropria- 
tion under  27  &  28  Vic.  cap.  20  cannot  be 
removed  by  the  Superior  Court  or  a  judge 
thereof,  ana  others  appointed  in  their  stead,  on 


•By  Q.  87  Vio.  cap.  :61,  see.  176,  as.  17,  It  ia  itrovldad 
that  if  any  of  the  taid  oommlssioiiMV,  at  any  tune  after 
hie  appomtment,  ■hall  flUl  in  the  due  pemnnanee  of 
the  dutiee  assigned  him,  or  shall  not  fulfll  the  said  dutiee 
in  a  flU  tliful,  <uligent  and  imnartial  manner,  it  shall  be 
lawfhl  for  the  eorporatioo  of  fMs  city,  by  its  attorney,  to 
apply  by  snmmary  petition  to  the  said  Superior  Conrt,  or 
ajndge  thereof  as  the  case  may  be,  to  stay  the  proceed- 
ings of  the  said  commissioners,  and  to  remove  and  replace 
the  commissioner  wlio  may  nave  forfblted  or  violated 
his  obligation,  and  upon  such  petition  the  said  court  or 
judge  may  issue  orders  as  may  m  deemed  conformable  to 
JusQoe.— Ed. 
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the  ground  that  they  are  pursuing  a  vicious 
and  illegal  mode  of  expropriation.  Brown  ei  al. 
&  The  Mavor,  <kc.y  of  Montreal,  18  L.  C.J.  146, 
Q.  B.  1873,  and  note  to  art.  691  supra. 

XI.  Bights  of  Lessee. 

696.  Under  the  Quebec  Railway  act  a  lessee  is 
an  occupier  of  land  and  a  party  interested 
therein,  and  is  entitled  to  compensation  for  pro- 
perty expropriated  therein  for  railway  purposes, 
and  being  so  entitled,  may  demand  a  writ  of 
injunction  to  prevent  the  company  from  ex- 
ercising their  right  of  expropriation  and  posses- 
fiion  until  the  amount  of  indemnity  is  deter- 
mined. Bourgouin  ei  al,  &  the  Montreal 
Northern  Cotonization  Railway  Company  ^  19 
L.  C.  J.  67,  Q.  B.  1876 ;  1660  C.  C.  &  Q.  32  Vic. 
cap.  61,  sec.  9,  ss.  10. 

697.  And  in  another  case,  where  the  street  in 
front  of  the  property  leased  by  the  defendant 
had  been  lowered  by  the  corporation,  thereby 
diminishing  the  value  of  the  premises — Heldy 
that  such  cnange  of  level  constituted  a  partial 
expropriation,  and  gave  to  the  lessee  a  right  to 
demand  a  diminution  of  the  rent  or  the  resilia- 
tion  of  the  lease,  and  also  a  demand  ^gainst  the 
corporation  for  damages.  Moiz  v.  Molltwell  et 
ah,  1  Q.  L.  R.  64,  S.  C.  R.  1876. 


EXTRADITION. 

I.  Bail,  698. 

II.  Commitment  Under,  699. 
in.  Evidence  in  Cases  of,  700-702. 

IV.  Indictment  After,  703. 

V.  Jurisdiction  in  Cases  of,  704r-706. 

VI.  Warrant  of  Arrest,  707 . 

VII.  With  France. 
For  Embezzlement,  708. 

Power  of  Consul  to  Demand,  709,  710. 
Vni.  With  the  United  States,  711. 

I.  Bail. 

698.  Petitioner  was  commited  for  extradition 
under  the  treaty  with  the  United  States.  As 
the  court  would  not  sit  at  Montreal  before 
the  lapse  of  seven  days  from  the  commitment, 
his  counsel  applied  to  the  court  at  Quebec  by 
habeas  corpus  for  bail — Held,  on    argument, 

frantinj?  the  application.    Foster  exp,,  3  R.  C. 
6,  Q.  B.  1872. 

II.  Commitment  Under. 

699.  A  warrant  of  commitment  under  the 
Extradition  Treaty,  which  omits  to  state  that  the 
accused  was  brought  before  the  magistrate,  or 
that  the  witnesses  against  him  were  examined 
in  his  presence,  is  bad  upon  the  face  of  it,  and 
must  be  set  aside.  Brown  exp.,  2.  L.  C.  L.  J. 
23,  Q.  B.  1866. 

in.  Evidence  in  (^ases  of. 

700.  The  evidence  of  criminality,  to  s^port 
the  demand  for  extradition,  must  be  sufficient 
to  commit  for  trial  according  to  the  law  of 
the  place  where  the  fugitive  is  arrested,  and  not 


according  to  the  laws  of  the  place  where  the 
offence  is  alleged  to  have  been  committed.* 
Lamirande  exp.,  10  L.  C.  J.  280,  Q.  B.  1866. 

701.  The  extradition  of  the  accused  ing 
demanded  by  the  United  States  on  a  charge  oi^ 
arson.  The  prisoner  applied  for  leate  to 
produce  evidence  generally  on  his  behab*-* 
Ileldy  that  the  judee  or  magistrate  acting  iit 
such  case  had  no  autnority  to  hear  the priflODeri 
defence,  though,  in  the  exercise  of  his  oiscretioDy 
he  may  hear  any  evidence  which  may  U 
tendered  to  show  that  the  ofifeoce  wm  of «' 
political  character,  or  one  not  comprised  in  thtS 
treaty,  or  that  the  accuser  was  not  to  [4 
believed  on  oath,  or  that  the  demand  for  v 
prisoner's  extradition  was  the  sesult  of 
conspiracy.!  Eosenbaum  in  re,  20  L.  €.  J 
166,  Q.  B.  1874. 

702.  A  copy  of  a  bill  of  indictment  foa 
against   the   prisoner   in    the    United  Stal 
cannot  be  received  as  evidence  in  support  of 
demand  for  extradition.    lb.,   18  L.  €•  J.  2 
Q.  B. 1874. 

IV.  Indictment  After. 

703.  Where  the  prisoner  had  been  indicted  on 
a  charge  of  uttering  a  forged  paper— iTe/'d,  that  i 
it  was  not  competent  for  the  court  to  order  the 
trial  by  jury  of  a  preliminary  question  raised  bv 
prisoner's  counsel,  to  the  effect  that  fffiBoner  kail| 
Deen  extradited  irom  the  United  States  on  i 
charge  of  forgery .  Begina  v.  Paxton,  1 0  L  C.  J.i 
212,  Q.  B.  1866. 

V.  Jurisdiction  in  Cases  of. 

704.  The  prisoner  who  had  heen  arrested 
under  a  warrant  issued  under  the  provisions  oi 
the  Ashburton  Treaty,  claimed  to  be  released 
from  custody  on  the  ground  that  ttie  hidge  hd 
no  jurisdiction  in  the  premises — Heliy  that  th< 
Imperial  Statute  6  A  7  Vic.  cap.  76,  which 
was  suspended  in  this  colony  by  the  Qneen' 
proclamation  of  the  28th  day  of  March,  1S50 


•By  the  Extradition  Act  of  1870.  eee.  8,  m.  %  (« 
Dominion  Statotee  85  Vic.)  it  is  proTid«d  tliat  a  wami 
for  the  apprehension  of  a  ftagitive  crlmtnAl,  wtadlM 
aocnsed  or  convicted  of  crime,  who  is  in  or  nupect«d  < 
beinff  in  the  United  Kingdom,  may  be  ianied  1^  a  potk 
magistrate  or  any  Jostioe  of  the  peace.  In  any  part  of  ti 
United  Kingdom,  on  such  information  or  oomplaist.  ii 
such  evidence,  after  snch  proceeding,  as  wonld,  in  tl 
opinion  of  the  person  issuing  the  warrant,  Jnstify  ti 
issuing  of  a  warrant  if  the  crime  had  been  oomraitte^ 
the  Gruninal  convicted  in  tliat  part  of  the  United  Kin 
dom  in  which  he  exercises  his  jurisdiction ;  and  by  tec 
it  is  provided  that,  in  the  case  of  a  ftagfttre  erimix 
accused  of  an  extradition  crime,  if  the  forogn  warrant  i 
thorizing  the  arrest  of  such  criminal  is  dnfy  aatbentieB^ 
and  such  evidence  is  produced  as,  subject  lo  the  ponoviaki 
of  this  act  would,  according  to  tlie  law  of  England,  jut 
the  committal  for  trial  of  the  prisoner  or  ifthe  enmo 
which  he  has  been  accused  had  been  committed  is  Ej 
Und,  the  police  magistrate  shall  commit  him  to 
but  otherwise  shall  order  him  to  be  dlsehaiged. 

tBy  see.  9  of  the  Statute  already  refcrred  to  it 
provided  that,  where  a  ftagHive  criminal  Is  brought  btH 
the  police  magistrate  the  police  magistrate  ataould  h 
the  case  in  the  same  manner,  and  have,  the  same  Jnri^ 
tion  and  powers,  as  near  as  may  be,  aa  If  tlie  pnso 
were  brought  before  him  charged  with  an  Indicti 
oflbnce  committed  in  England,  but  that  the  police  ma 
trate  shall  receive  any  evidence  which  may  be  tendf> 
to  show  that  the  crime  of  which  the  prisoner  Is  aeenaM] 
alleged  to  have;bepn  convicted,  is  an  oHenoe  of  a  polit 
character,  or  is  not  an  extradition  crime. 
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wu  not  Temed  by  the  paesing  of  either  of  the 
prormeial acte^ 22  Vic.  cap.  29  k  24  Vic.  cap.  6, 
and,con8equeiitly,thataiudi5eof  the  Superior 
Coart  of  Lower  Canada  naa  jurisdiction  over 
tl)e  eeTeral  classes  of  offences  enumerated  in 
the  treaty  between  Great  Britain  and  the  United 
Statefl,  commonly  known  as  the  Ashburton 
iRfttj.  RegiM  y.  Ttmng  et  aJ.y  9  L.  G.  J.  29, 
S.  C.  1866  £  the  Imp.  Act  33  &  34  Vic.  cap. 
32,  sees.  8  &  9,  &  G.  I  Vic.  cap.  26,  sec.  8. 

705.  The  judge  of  sessions  has,  under  the 
Imperial  Act  34  Vic.  cap.  62  power  to  take  the 
preliminary  enqu^  in  matters  of  extradition, 
and  to  order  the  arrest  of  the  accused .  Kcnigs 
in  re,  6  K.  L.  213,  Q.  B.  1874 ;  C.  40  Vic.  cap. 
25.  sec  8  &  note  to  art.       supra, 

706.  And  where  the  jud^e  of  sessions  was  in 
receipt  of  telesrams  from  hi^h  persons  in  France 
lad  Englana  informing  the  police  and  the 
coDSolfl  of  France  and  England  of  the  escape  of 
tn  indiTidoal  whom  they  described,  and  also  of 
«n  affidavit  of  the  German  consul  stating  that 
he  had  reason  to  belieye  him  zuilty— JleW, 
that  he  was  justified  in  detaining  him  until  the 
arriTal  of  proof.  lb. 

TI.  WiBBAST  OF  Arrest. 

707.  An  informal  translation  of  an  act  de 
ffltpoteis  not  a  judicial  document,  equivalent  to 
a  warrant  of  arrest,  of  which  the  party  praying 
for  the  extradition  is  required  to  be  the  bearer, 
aesording  to  Imp.  Stat.  6  &  7  Vic.  cap.  75.  * 
Lamirande  exp.,  10  L.  G.  J.  280,  Q.  B.  1866. 


*  FntigD  wananti  and  depoaitioiu  or  statements  on 
«ai,  or  eoptes  thereof,  and  eertiilcates  of  judicial 
fciiamrntn  anltaig  the  Iketof  oonyietioii,  shall  he  deemed 
4b^  aafhcDtieated  for  the  parposes  of  the  Act  (and  may 
It  NMlf  ed  hi  eridence  in  iwooeedings  nnder  the  Act, 
M.  M)  if  aathentleated  in  the  manner  proyided  for  the 
tei  mag  by  law,  or  anthentieated  as  follows,  namely : 

ia«ls- 

was 

I  copies 

pupoft  to  he  certified  nnder  the  hand  of  a  jaage, 

^       of  the  foreign  state  where  ue 


were  taken  to  he  the  original  depositions  or  stftte- 

\  or  to  he  true  eopies  thereof,  as  the  case  may  re* 

(:  or,  if  the  eertifioate  of  or  Judicial  document  stat* 

:aeftet  of  eonyietlon  purports  to  he  certified  by  a 

Irate,  or  offloer  of  the  foreign  state  where 

.^        .  jn  took  place.    Imp.  Act  88  »  84  Tic.  Cap. 


VII.  With  France. 


708.  For  Embezzlement— The  French  Gov- 
ernment cannot  obtain  the  extradition  of  a 
person  charged  with  embezzlement.  Tasehr 
mocker  «cp.,  6  R.  L.  328,  S.  C.  1874 ;  Imp.  Act 
ofl870,C.  38Vic. 

709.  Power  of  CHonsul  to  Demand.— On  a  pe- 
tition of  one  Lamirande,  committed  for  extra- 
dition on  a  charge  of  faleifying  the  books  of  the 
bank  at  Poitiers,  for  a  writ  of  habeas  corpus-- 
Held,  that,  under  the  Imperial  Statute  6  &  7 
Vic.  cap.  76  the  consul-general  of  France  was 
not  competent  to  ask  for  the  extradition  of  a 
fugitive  criminal,  such  consul  not  being  an 
accredited  diplomatic  agent.  Lamirande  exp.^ 
10  L.  G.  J.  280,  Q.  B.  1866. 

710.  A  requisition  for  the  surrender  of  a  fugi- 
tive criminal  of  any  foreign  state,  who  is  in  or 
suspected  of  being  in  the  United  Kingdom,  shall 
be  made  to  a  secretary  of  state,  by  some  person 
recosnized  by  the  secretary  of  state  as  a  diplo- 
matic representative  of  that  foreign  state.  Imp. 
Act  33  &  34  Vic.  cap.  62,  sec.  7. 

Vin,  With  the  Ukited  States. 

711.  The  Imperial  Act  of  1870,  sec.  3,  ss.  2,  is 
inconsistent  with  the  subsisting  treaty  between 
Great  Britain  and  the  United  States,  and  is 
therefore  not  in  force  quo  ad  any  application 
under  such  treaty.  JHosenbaum  in  re*  18 
L.  C.  J.  260,  Q.  B.  1874. 


•The  terms  of  the  section  of  the  Imperial  Act  here 
referred  to  are:  "A  fugitive  criminal  Bhallnot  he  snrren- 
dered  to  a  foreign  sto&,  nnless  provision  is  made  hy  the 
Itw  of  that  s^^,  or  hj  errangement,  that  the  ngitive 
criminal  shaU  not,  untfl  he  has  been  restored  or  had  an 
ODDortonitj  of  returning  to  Her  Majesty's  dominions,  he 
detidned  or  tried  in  that  foreign  sUte  for  any  ^nce 
committed  prior  to  his  surrender,  other  than  the  extoadl- 
tion  crime,  mroved  hy  the  facts  on  which  the  surrender  is 
grounded.— £d. 
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I.  In  Insoltbnt  Matters. 

1.  On  an  application  to  revise  the  taxation 
a  bill  of  costs— ^eU,  that  the  proithonots 
should  not  allow,  on  the  contestation  of  the 
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folveDt'B  application  for  discharge,  a  fee  on  arti- 
cdationfl  of  &ct8  or  an  appearance  as  counsel 
it  a^vltUi  under  the  tarin  in  force,  under  the 
laaolvent  Act  of  1869.  InglU  in  re  k  IngUa 
kPrme,  20  L.  C.  J.  184,  S.  C.  1876. 

n.  Op  Adtooates  and  Attorveys. 

2.  la  an  action  b^  an  advt>cate  for  the  value 
of  pr(^e08ional  services  rendered — Held,  that 
he  could  recoyer  on  a  quantum  meruit  for  such 
profesiioaal  services  as  were  of  a  nature  suffi- 
ciently defined  to  come  under  a  re^lar  rate  of 
cb&rgee,  bat  not  for  services  of  an  indefinite 
kindf  such  as  consultations,  etc.,  for  which  the 
nte  of  charge  was  arbitrary.  Devlin  v.  Tkimr 
hh^,  2  L.  CT  J.  182,  S.  C.  1858. 

3.  Oo  a  motion  to  revise  the  taxation  of  a  bill 
of  coets,  00  the  ground  that  the  attorne^r  of  plain- 
tiff was  not  entitled  to  a  full  fee  as  in  a  con- 
tested case  on  the  merits — Held,  that  the 
motion  must  be  r^ected,  as  a  demurrer  is  a 
pkitothe  merits.  Normand  v.  Huot,  9  L.  C.  B. 
405,  S.  C.  1859. 

4.  And  on  a  motion  to  revise  the  prothono- 
Uij'9  taxation  of  the  defendant's  bill  of  costs — 
Sdd^  that  no  fee  for  re-bearine  would  be  al- 
lowed, unless  the  re-hearins  to<%  place  bj  spe- 
cial ojnder  of  the  court,  and  to  enaole  the  court 
ti)  be  more  fully  informed  of  the  case.  Botwell 
^.  Uoifd,  U  L.  C.  B.  18,  S.  C.  1862. 

6.  And  va  another  case  upon  the  distribution 
ufmooej  levied  in  execution — Held,  that  the  at* 
u^ser  of  the  signing  creditor  was  entitled  to  the 
^ftliowed  upon  the  homologation  of  the  report 
cf  distribution.  Kerry  etcd.k  PeUy  et  al.,  13 
L.  C.  R.  163,  6  L.  C.  J.  293,  S.  C  1862. 

6.  Where  a  client  supplied  his  attorney  ad 
{iimwith  money  to  carry  on  his  suit  and  at  the 
tenoinatioD  of  the  suit  brought  a  demand  to  re- 
c-sTer  the  mooey,  the  attorney  having  been  paid 
his  taxed  coets  0)r  the  other  side — Held,  that  the 
inc'Tney  had  a  right  to  off-set  such  demand  by 
the  ralue  of  his  service  rendered  in  the  case,  over 
ft!kd  above  the  taxed  costs.  Beaudry  v.  Chiimet 
Kal,  9  L.  C.  J.  168,  8.  C.  R.  1865. 

7.  And  9emble  that  Uie  declaration  of  the 
cHeot  that  he  would  be  liberal,  and  that  he 
veiled  his  case  carried  on  with  diligence,  coute 
•{iM  cfjuUi  and  that  he  would  pay  all  necessary 
expenses,  gives  to  the  attorney  a  right  to  a 
wainer,  the  value  of  which  may  be  proved  by 
*.tD«ssea.    Ih. 

i  Several  parties  signed  an  agreement  au- 
tLcnnng  an  advocate  to  take  certain  proceed- 
^gS  and  action  was  brought  by  the  latter  for 
»^j  services— ITeJcI,  that  he  could  not  hold  them 
;4nt]v  and  severally  responsible  for  the  amount. 
I^ov^e  V.  Demqpseuy  9  L.  C.  J.  176,  C.  G.  1865. 

9  EM,  also,  where  an  advocate  proceeds  in 
▼  rtiK  of  snch  a  document,  he  is  bound  by  the 
loderstanding  of  the  parties  to  it,  although  he 
tiiBself  is  not  a  p>arty  to  the  document,  and  is 
sporaot  of  what  it  contains,  even  when  it  is 
|art  of  the  agreement  that  one  of  the  signataries 
-  tu  he  exempt  from  the  costs  incurred  there- 
^cier.    lb. 

^  \^.  Hdd,  overruling  Guay  A  Ferauson,  H 
I  C.  B.  409,  Q.  B^  that  an  aovocate  and  attorney, 
*^i  aa  SBch  in  his  own  case,  and  on  his  own 
^^a  is  c&dtled  under  a  jud^ent  in  his  fiivor 
3«  d^pcM,   upoa  taxation  of  costs,  to  the 


same  fees  as  are  allowed  by  the  tarifife  to  attor> 
neys  in  all  ordinary  cases.  Ougy  &  Brown,  11 
L.  C.  J.  141,  &  17  L.  C.  B.  33,  A 11 L.  C.  B.  403, 
A  2  L.  C.  L.  J.  222,  P.  C.  1866. 

11.  A  barrister  or  an  attorney  cannot  recover 
from  his  client  on  a  quaiatum  meruit^  and  by 
verbal  evidence  of  the  value  of  services,  the 
amount  of  a  fee  claimed  by  him  over  and  above 
the  amount  of  his  taxed  coets.  Grimard  & 
Burroughs,  11  L.  C.  J.  219,  A  3  L.  C.  J.  85, 
Q.  B.  1867. 

12.  An  advocate  brought  action  aoainst  the 
representatives  of  a  woman  condemned  to  death 
for  the  murder  of  her  husband,  for  the  value  of 
his  services  rendered  in  her  defense,  and  for 
which  she  had  given  several  written  obliga- 
tions or  promissory  notes  between  the  time  of 
her  accusation  and  conviction — Held,  that  he 
had  a  right  of  action  against  such  representa- 
tives for  the  value  of  such  services.  QaiuUier 
k  Jontrat,  I  B.  L.  473,  S.  C.  1869. 

13.  On  proceedings  on  a  writ  of  ooniramtepar 
corps  requirinfr  an  enquite,  and  in  which  an  ad- 
mission of  written  documents  had  been  filed  in 
support  of  such  rule — Held^ihsX  the  fee  of  $8, 
mentioned  in  art.  42  of  the  Tariff  of  Advocates' 
Fees,  in  the  Superior  Court,  should  be  entered  in 
the  taxation  of  the  costs.  ArchambauU  esgo,  et 
aL  &  The  Corporation  of  the  Village  of  Id  As* 
somption  A  Archambault,  2  B.  L.  105,  S.  C. 
1870. 

14.  Where  an  advocate  had  been  promised  a 
retainer  by  his  client  for  services  to  be  per- 
formed in  an  action  he  had  taken  out,  and  the 
case  was  settled — Held,  that  the  advocate  had 
no  right  of  recovery .  Mousseau  ei  aL  A  Pieard 
et  (d.  k  Lauzon,  5  £t.  L.  480,  S.  C.  1873. 

15.  In  every  case  where  judgment  has  been 
rendered  on  affidavit,  the  fees  of  the  advocate 
are  the  same  as  if  judgment  had  been  rendered 
upon  the  deposition  of  a  witness  in  open  court. 
ir Amour  et  al.  v.  Bourdon,  17  L.  G.  J.  85,  C.  G. 
1873. 

16.  Where  the  plaintiff,  attorney  in  licitation, 
had  been  paid  the  sum  of  forty  dollars,  men- 
tioned in  art.  61  of  the  tariff,  for  all  proceedings 
on  a  licitation  of  one  succession  or  more  after 
judgment  rendered,  by  the  purchaser  of  the 
first  immoveable  sold,  that  henad  a  right  to  the 
same  fee  on  the  immoveables,  the  sale  of  which 
had  been  retarded  by  opposition.  Brunei  at  cd, 
V.  Peloquin  &  Millet  k  GUI,  6  B.  L.  726,  S.  C. 
1875. 

17.  Plaintiff  had  been  employed  by  defen- 
dant, who  was  himself  an  advocate  and  attor- 
ney, to  assist  him  in  a  case  which  was  tried 
before  a  jury.  There  were  two  trials,  the  first 
verdict  having  been  set  aside  bv  the  Court  of 
Appeals,  and  a  new  trial  orderea,  and  plaintiff 
brought  action  for  twelve  hundred  dollars, 
being  for  thirty  days'  services,  at  forty  dollars  a 
day .  Abundant  proof  was  made  of  the  services 
rendered,  but,  held,  confirming  the  judgment  of 
the  court  below,  that  though  under  the  law  of 
France,  which  governed  the  case,  the  advocate 
had  an  action  against  his  client  to  recover  re- 
muneration for  his  services,  either  on  a  con- 
tract or  on  an  implied  contract,  for  a  quantum 
meruit,  that  in  the  present  case  there  was  no 
contract,  and  the  idea  of  an  implied  contract  was 
repelled  by  the  relation  of  the  parties,  as  eof^ 

frb'es,  and  by  the  fiact  that  there  were  two  trials. 
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FRAUD. 


FOREIGN     JUDGMENTS— /8f«e 
JUDGMENTS. 


FOREIGN     RECEIVER  —  See    IN- 

SOLVENCY. 


FOREIGNERS— See  ALIENS. 


FORFEITURE. 

I.  Or  Goods  for  Customs  Dues,  see  CUS- 
TOMS HOUSE.  „^„ 

II.  O?     Matrimokial    Rights,   see  MAK- 
RIAGE,  Adultery. 


FORMALITIES. 

I.  In  Election  Cases,  w«  ELECTION  LAW. 

II.  Proof  op   Observance  op,  9U  EVID- 
ENCE, Parole. 

FORM— See  PROCEDURE. 


FORWARDER. 
I.  Liability  of,  m«  CARRIERS. 


FRANCE. 
I.  Extradition  With,  bu  EXTRADITION. 

FRANC  ET  QUITTE. 

I.  Stipulation   of,  in  Deed  op   Sale,  see 
SALE,  Eviction. 

FRAUD. 

I.  A  Ground  op  Action,  66. 

II.  A  Ground  of  Capias,  67. 

III.  A  Ground  of  Nullity,  68.  * 

IV.  Allegations  op,  in  Pleading,  69. 

V.  At  Judicial  Sale,  70. 

VI.  In  Claim  for  Insurance,  see  INSUR- 
ANCE. 

VII.  In  Contracts,  71,72. 

VIII.  In  Hypothecs,  73. 

IX.  In  Obtaining  Judgments,  74. 

X.  Obtaining  Signature  by,  see  CRIMINAL 

LAW. 

XI.  On  Creditors  in  Insolvency,  see  IN- 
SOLVENCY. 

Xn.  On  the  Customs  House,  see  CUSTOMS 

HOUSE. 
Xm.  Prescription  of  Action  for,  75. 

XIV.  Presumption  of,  76,  77. 

XV.  Subscriptions     op    Stock    Obtained 

by,  78. 

XVI.  Transfer  Obtained  by,  79. 
XVIL  What  is,  80, 81. 
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I.  A  Ground  op  Action. 
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66.  Where  a  conservatory  action  had  iasuei 
before  judgment  a^inst  a  cargo  of  oysters  belong. 
ing  to  defendant  in  the  port  of  Montreal,  on  the 
ground  that  die  defendant  was  disposing  of  then 
at  a  sacrifice,  before'paying  freight,  and  the  d^ 
fendant,  who  resided  in  Quebec,  excepted  to  the 
jurisdiction  of  the  court — Held^  that  the  circum- 
stances  of  fraud  gave  rise  to  a  right  of  action,  ac<i 
therefore  the  action  was  properly  brouglit  in 
Montreal.  CkyuiUmbe  v.  Lanieux,  9  L.  G.  J.  73, 
8.  C.  1865. 

n.  A  Ground  of  Capias. 

67.  Where  the  grounds  alleged  in  an  affidavit 
for  a  capias  are  that  the  defendant  has  conceay, 
or  is  concealing,  his  property  with  intent  to  de- 
fraud, it  is  sufficient.  Oasavani  v.  PateMmdt, 
3  R.  L.  446,  S.  C.  1871. 

ni.  A  Ground  op  Nullity. 

68.  An  agreement  of  compromise  may  be  m 
aside  for  what  the  old  Frencn  Law  terms  dol(x 


TV.  Allegations  of,  in  Pleading. 

69.  An  allegation  of  fraud  in  a  plea  is  oc 
libellous,  and  such  allegation  will  not  sappor 
an  action  for  libel,  unless  it  be  alao  alleged  tb 
the  plea  complained  of  was  merely  made  toooT« 
the  Ubellous  matter,  which  was  irreleTant  to  th 
issue.  FiizsimmoM  v.  Bipue  et  ux.  12,  L.  C.  G 
390,  S.  C.  1892. 

V.  At  Judiclal  Sale. 

70.  The  plaintiff  sued  the  defendant  for 
balance  due  him  on  a  certain  immoyeable  ^ 
perty  with  interest,  and  the  defendant  in  coo 
pensation  and  extinction  set  up  the  foUowid 
facts :  that  the  property  then  belonsiii^  to  the  d 
fendant,  being  about  to  be  sold  at  juaicial  sale,  tl 
plaintiff,  addressing  the  different  persons  asaen 
bled  to  bid,  re<|ueeted  them  not  to  do  so  as  1 
wished  to  buy  it  in  for  the  defendant,  to  save  hi 
loss  and  exi)en8e ;  that  by  this  means  the  plai 
tiff  having  induced  the  bidders  to  abstain  H 
bidding  on  the  property  it  was  a4judged  to 
at  a  nominal  figure,  when  plaintiff  caused 
property  to  be  entered  in  his  own  name, 
claimed  it  as  his  own,  without  ofiEering  to  give 
back  to  defendant  as  he  had  promised  to  oo,  a 
hayine  brought  action  for  the  amount  due  hii 
defendant  prayed  that  the  amount  claimed  I 
plaintiff  be  declared  compensated  by  the  loss 
had  suffered  by  the  fraudulent  action  of  plaisi 
in  the  premises,  and  the  action  was  dismiss 
F^ovostY.  Leroux,  3  L.  C.  J.  323,  S.  C.  1859. 

Vn.  Ik  Contracts. 

71.  In  an    action   against  the  deftndaat 
account  for  the  value  of  two  veasela  based  oi 
written  agreement,  it  was  contended  thai 
agreement  in  (question  was  entered  into  betwc 
the  parties  with  the  intent  to  deftaud  third  n 


553 


f  £i]iio. 


IX.  Of  Public  OFriosB. 

35.  No  fee  of  office  can  be  exacted  b^  a  public 
<>£5cer,  UDless  established  by  legislative  enact- 
ment, or  by  ancient  usage,  which  presupposes 
ihe  sanction  of  l^islative  authority,  and  an  ac- 
:k>n  for  money  had  and  receiyed  will  lie  for 
exorbitant  fees  paid  to  customs  house  officials, 
aad  in  the  name  of  an  owner  of  a  vessel,  although 
paid  by  the  roaster.  Price  v.  Percival,  8.  R. 
ISS,  K.  B.  1826. 

X.  Of  Rsoistrar  of  Vicb-Admirultt  Coubt. 

3$.  In  a  suit  before  the  Judge  of  the  Court  of 
Yice-Admiralty  for  fees  of  registrar,  the  court 
dl^claiined  all  j urisdiction  in  the  matter.  Drolet 
in  re,  2  S.  V.  A.  C.  1,  V.  A.  C.  1869. 

XI.  Of  Sheeiff. 

37.  Where  the  sheriff  refused  to  comply  with 
X  rale  taken  against  him  by  an  oppoeant  to  com- 
pri  bim  to  return  a  writ  of  execution  de  ierrU 
m  the  cause  and  the  opposition  filed  thereto,  on 
the  groaod  that  his  fees  and  disbursements  were 
Bot  paid— ^€ii,  that  his  pretensions  were  un- 
foundedt  and  that  he  was  obliged  to  make  the 
mom.  WU$cn  v.  Brtnon  &  Brown,  1  L.  C.  J. 
284,  S.  0.  1867. 

18.  And  in  another  case  where  appeal  was  had 
from  a  judgment  6f  the  Superior  Court,  dismiss- 
ing an  actk>n  by  the  sheriff  against  an  attorney 
to  recover  fees — Held,  that  an  attorney  ad  litem 
vma  personally  liable  to  the  sheriff  for  such 
fees  and  disbursements,  on  writs  of  execution 
iemed  on  the  fiat  of  the  attorney.  BosUm  et  al, 
k  TayloTy  1  L.  G.  J.SO  &7  L.  G.  B.  329,  Q.  B. 
1857. 

39.  The  sheriff,  under  a  writ  of  attaehment 
in  reveodication,  seized  certain  moveables  which 
voe  in  the  possession  of  the  defendant,  and 
which,  on  petition  of  the  plaintiff  before  the  re- 
turn of  the  writ,  were  ordered  to  be  sold.  Part  of 
tbejprooeeds  was  paid  by  the  order  of  the  court  to 
Uk  intervening  party,  a  privileged  creditor,  and 
ibe  b^ance  remained  m  the  sheriff's  hands. 
The  parties,  plaintiff  and  defendant,  afterwards 
entered  into  a  settlement  before  notaries,  by 
which  the  plaintiff  agreed  to  withdraw  his  suit, 
ttd  the  parties  were  put  out  of  court  without 
ecsts.  On  action  ^gainst  the  sheriff  for  the  bal- 
ince  remaining  in  his  hands,  by  the  defendant,  the 
sheriff,  after  deduction  of  his  fees  and  disburse- 
ments, brought  the  balance  into  court  and 
tendered  it  to  the  plaintiff.  On  a  contesta- 
WfTi  of  his  report — neld,  confirming  the  judg- 
ment of  the  court  below,  that  he  was  entitlSl 
to  deduct  all  necessarv  expenses  incurred  by 
bim  upon  the  sale  of  the  goods,  and  the  par- 
tie?  having  based  their  settlements  upon  the 
fberift's  return,  which  was  not  contested,  it 
most  be  held  good,  and  the  defendant  could 
»x  recover  more  than  the  sum  tendered. 
entrUn  &  Boitan^  11  L.  G.  B.  367,  Q.  B. 
U61. 

40.  On  a  jttdJcial  sale  of  property  the  sheriff 
ii  entitled  to  ponodajge  in  all  cases,  whether  he 
leccives  the  mooev  itself,  or  a  bond  is  given  in 
tbe  manner  provided  by  court.  Blake  etcA,  v. 
Fwei  H  a;.,  12  L.  C.  K.  189,  S.  G.  1862. 
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XII.  Of  Subvetob,  see  Of  Expbrts. 

41.  Where  a  surveyor  commits  a  notable 
fault  in  the  making  of  a  judicial  survey,  and  his 
report  is,  in  consequence,  set  aside  by  the  court, 
he  is  not  entitled  to  claim  fees  for  his  work. 
Beaudry  v.  Tomalty  ei a/.,  17  L.  0.  J.  176,  0.  G. 
1873. 

Xni.  Of  Vice-Admiralty  Goubt. 

42.  Since  the  passing  of  the  Imperial  Statute, 
2  William  IV.  cap.  61,  the  establishment  of  fees 
in  the  Vice- Admiralty  Gourt  here,is  vested  exclu- 
sively in  the  king  and  council,  and  the  table  of 
fees  established  under  that  Statute  having  been 
revoked  without  making  another,  it  is  not  com- 
petent to  the  court  to  award  a  quantum  mendt  to 
its  officers.  The  John  &  Mary  in  re,  S.  V.  A.  0. 
64  &  ne  London  inre,  S.  V.  A.  G.  140,  V.  A.  G. 
1837. 

XIV.  On  Pleas  to  the  Merits. 

43.  A  plea  to  the  merits,  in  an  action  under 
sixty  dollars,  to  which  a  preliminary  exception 
has  been  already  filed,  must  be  received  by  the 
clerk  without  fee,  if  the  fee  required  by  lawhas 
been  paid  on  the  preliminary  exception.     Thi- 
bauli  V.  Ooderre,  16  L.  G.  J.  330,  G.  0. 

XV.  Ov  Betubv  of  Wbit. 

44.  The  ^ilure,  on  the  part  of  plaintiff,  to  pay 
the  interim  fee  on  the  day  of  the  return  does  not 
vitiate  the  return.  Lee  ei  al.  v.  Kingsmanet  al., 
14  L.  G.  B.  166,  S.  G.  1863. 

XVI.  Bboovebt  of,  whbk  Paid. 

46.  No  action  can  be  maintained  to  recover  a 
fee  Mid  to  a  barrister.  Bergeron  v.  Panel,  2  Bev. 
de  Leg.  471,  K.  B.  1809. 

XVII.  Of  Beoistbatiok. 

46.  A  registrar  has  no  right  to  exact  a  fee  for 
searches  made  in  the  cadastre  deposited  in  his 
office,  and  all  sums  so  exacted  by  him  may  be 
recovered.  DumonHer  v.  Montizambert,  1 
Q.  L.  B.  218,  S.  G.  1876 ;  2166  ei  seq.  G.  G. 


FELONY. 

I.  New  Tbial  in  Gases  of,  47. 

II.  What  is,  48. 

K 

I.  New  Tbial  in  Gases  of. 

47.  No  new  trial  can  be  had  in  cases  of 
felony.*    Regina  v.  Daoust,  10  L.  G.  J.  221  & 

*  So  much  of  ohapter  one  handled  and  thirteen  of  the 
C.  S.  of  Upper  Canada,  or  of  ohapter  aerentv-eeven  of 
the  G.  S.  L.  Cm  or  of  waj  other  Act  aai would  aataorlze  any 
court  in  the  Province  of  Ontario  or  Quebec  to  order  or 
grant  a  new  trial  in  any  criminal  eaee,  ihall  be,  and  so 
much  of  any  of  the  said  Acta  ia  hereby  repealed,  as 
regards  any  conviction  had  after  the  oonung  mto  fbroe 
oflhia  Act  •  •  •  but  nothing  in  thik  section  shaU  be 
construed  to  prevent  the  subsequent  trial  of  the 
olTender  for  the  same  olTence  in  any  case  where  the  oon- 
Tietion  is  declared  bad  ibr  any  cause  which  makes  the 
former  trial  a  nullity,  so  that  there  was  no  lawAil  tM  in 
the  case.    C.  82  fr  ffi  Vic.  cap.  28,  sec.  80.— £d. 
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FINES. 


16  L.  G.B.685  &1  L.G.  L.  J.10&2  L.C.  L.J. 
29,  Q.  B.  1866. 

II.  What  IS. 

48.  Where  Action  of  damages  was  brought  for 
BBBAult-^Heldy  reversing  the  iudgment  of  the 
court  below,  tnat  words  in  the  declaration  charg- 
ing the  defendants  with  assault  and  battery,  witn 
intent  to  do  grievous  bodily  harm,  do  not  neces- 
sarily constitute  an  action  for  felony.  Lamothe 
y.  Ch&faUer  ei  al,  4  L.  C.  R.  160,  Q.  B.  1864. 


FENCES. 
I.  As  Boui^DARiES,  see  ACTION  en  Bobkaos. 


FEEEY. 
I.  Bight  of  see  BRIDGES,  Privilege  Con- 

OERKIKG. 


FIERI  YACIAS—See  WEITS. 


FIGUBES. 

I.  Use  of 
In  BcdlifTs  Return,  49. 
In  Jurat,  60. 
In  Pleading,  51, 

I.  Use  of 

49.  In  Bailiff's  Return. — On  a  motion  to  dis- 
charge an  opposition— ^eZcI,  that  the  twenty-sixth 
Rule  of  Practice  of  the  Circuit  Court  with  regard 
to  figures  used  in  return  of  services  is  not  d  peine 
de  nulliU,  Lamothe  v.  Oarceau,  13  L.  C.  K.  88, 
Q.  B.  1862. 

60.  In  Jurat, — On  a  motion  to  quash  a  writ 
of  capias  on  the  ground,  among  other  things,  of 
the  irregularity  of  the  jurat — Held,  that  the  day 
of  the  month  or  of  the  year  being  written  in 
figures  in  such  jurat  was  sufficient. — Berry  v. 
May,  13  L.  C.  R.  1, 8.  C.  1869. 

61.  In  Pleading. — Where  in  a  declaration  the 
amount  demanded  was  expressed  in  figures — 
Held,  that  an  exception  to  the  formwould  lie, 
and  the  action  be  dismissed  on  such  exception, 
though  not  appealable.  Rioet  v.  Poissan,  11 
L.  C.  R.  490,  S.C.  1861. 


FIN    DE    NON    EECEVOIE— 566 
PLEADING. 


FINES. 

I.  For  Contempt,  see  CONTEMPT. 

n.  On  Members  of  Municipal  Council  for 
Refusing  to  Sit,  see  MUNICIPAL  COR- 
PORATIONS, Liability  of. 

m.  Under  License  Law,  see  LICENSE 
LAW. 


FISHERIES. 
FIEE. 
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I.  Liability  of  Carriers  for  Dimagi  bt; 
see  CARRIERS,  Liability  of. 

n.    Liability     of    Lessee,   see  LESSOI 
AND  LESSEE. 

in.  Liability    of  Proprietor,  aee  DAI 
AGES. 


FIEE  MAESHAL. 

I.  Constitutionality  op  Aot  Criatoig,^!. 
n.  Powers  of,  63. 
m.  Rights  of,  64,  66. 
IV.  Witnesses  Before,  66. 

I.  Constitutionality  of  Aot  CREAnxG. 

62.  Where  a  person  was  imnrisoned  b^  the  fii 
commisfiioDer  on  a  charge  ot  incendianfizn,  u 
petitioned  for  his  release  on  the  ground  that  tl 
statute  creating  the  office  of  fire  marshal  « 
contrary  to  the  Confederation  Act,  inaamuch 
it  established  a  criminal  procedure,  which 
said  act  is  confined  to  the  Federal  Parliamc 
— Held,  that  the  statute  in  question  had 
reference  to  criminal  procedure,  and  isprfect 
constitutional.    Dixon  exp.,  2  R.  L.  2^1  Q. 
1872. 

II.  Powers  of. 


63.  The  power  of  iinprisoning  a  defendant  on 
suspicion  of  incendiarism  is  exercised  by  the  &:t 
marshal  in  his  capacity  of  mwstrate,  estat" 
Ushed  by  the  local  legislature.    Id. 

in.  Rights  of. 

64.  Where  by  the  statute  31  Vic.  cap.  32^  the 
fire  marshal  is  directed  to  institute  an  mvestiga- 
tion  whenever  a  fire  takes  place,  the  cost  o1 
such  investigation,  when  th^e  is  no  insuraner 
to  be  paid  by  the  city  treasurer  on  the  certi 
ficate  of  the  chief  eng;ineer  of  the  fire  dc]^ 
ment  that  the  investigation  had  been  \t\ 
within  five  days — Held,  thai  the  chief  en^i^oee 
was  not  legally  obliged  to  grant  such  certifical 
on  flhnple  demand  therefor,  and  without  pm 
that  the  fire  had  occurred  and  that  the  & 
marshal  had  made  investigation  into  the  caui 
of  it  within  the  prescribe  period.  Austin 
Bertram,  13  L.  C.  J.  167,  C.  C.  1869. 

66.  And  held,  also,  that  the  chief  engine 
was  not  liable  to  be  sued  peiBonally  for  i 
recovery  of  the  fees  intended  to  be  cover 
by  the  certificate,  and  that  the  only  legal  ok 
in  the  premises  was  a  writ  of  mandamus.    lb. 

IV.  Witnesses  Before. 

66.  A  witness  summoned  before  the  i 
marshal  on  a  charge  of  incendiarism,  may  refi 
to  answer  any  question  that  will  tend  to  crii 
natehim.    Dtxonexp.,  2  R.  C.  231,  Q.6.18 


FISHERIES. 

I.  Rights  of  Foreigners,  67,  58. 

II.  Trespass  on,  69. 
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FOBCE  MAJEUBE. 


FOREIGN  COUNTRY. 


563 


I.  Bights  of  Fobkionebs. 

57.  In  a   cue   promoted  b^  the  attorney 

Suerii,  before  the  Vice  Admiralty  Courts  for 
egal  fishing — Held,  that  a  foreign  yessel, 
illegally  fishing  in  British  waters  witnin  three 
Di&ofthecoast  of  Ganada.and  not  navigated 
wcordineto  the  laws  of  the  United  Kingdom^  or 
of  Canaaa,  and,  not  haying  a  license  to  fish, 
contnrj  to  the  provisions  of  Canadian  Acts  of 
Parliament^  31  Vic.  cap.  €1  &  33  Vic.  cap.  16, 
must  be  declared  to  be  forfeited.  T?u  Samuel 
Gilbert  in  r€,y  2  8.  V.  A.  C.  167,  V.  A.  C.  1871. 

58.  And  in  another  case  a  claim  for  a 
fickooner,  beins  a  foreign  vessel  and  careo^  was 
rejected,  and  forfeiture  declared  for  fisnine  in 
Canadian  waters,  contrary  to  the  fishery  Taw. 
TU  FnmkUn  Schenke  in  re,,  2  S.  V.  A.  C.  169, 
T.  A.  C,  1872. 

II.  TbISPASS  09. 

59.  To  support  an  action  for  a  trespass  on  a 
fiiheiy  on  the  tanks  of  the  St.  Lawrence  proof  of 
pooession  by  title  from  the  Crown  is  neces- 
ny.  Mcarin  ▼.  Ltfebvre  et  al.,  1  Rev.  de  L6g. 
au,K.B.  1816. 


FIXTURES. 

I  WsAT  ARB,  see  LESSOR  &  LESSEE,  Right 

ofLiaasBTO. 


FLOATING  DOCK. 

I-  Privilxoe  of  Vindob  ok,  see  PRIVI- 
LEGE. 


FOLLE  ESCBiUCEr^See  SALE,  Judi- 

GUL. 
L  BrLB  POB,  see  PROCEDURE,  Service. 


FOKCE  MAJEXJEE. 

L  Damage  Caused  bt,  60,  61. 
n.  What  is,  62. 

I  Damage  Cafsbd^bt. 

^.  Where  the  defendant  had  set  fire  to  some 
'^        [>n  hiB  property,  and  a  wind  sprang  up 

Ph  the  fire  was  communicated  to  the 
8  prc^rtjr— ITe^  that,  notwithstand- 
the  spieading  of  the  fire  was  caused  by 
jAne  SH^eifre,  the  defendant  was  responsible. 
iMreey.  iTeanw,  2R.L.  623,  S.  C.R.  1870; 
.41^0.  C. 

,  ^1.  And  where  the  defendant  agreed  to  de- 

'  yg  a  certain  quantity  of  glass,  to  oe  imported 

ita  Germany  the  then  next  sprine,  in  the  port 

^Montreal,  and  the  glass  was  lost  by  force 

*w^^Hddy  notwithstanding,  that  the  de 

Ast  was  liable  in  damages  to  the  purchaser 

the  extent  of  the  profit  which   the  latter 

have  deriyed   m>m  the  sale  of  glass, 

the  oidinary  risk  of  sale.     Thomson 

\el  V.  BclMtf  a  <d.,  1  Q.^L.  R.  67,  S.  C.  1876. 


n.  What  is. 


62.  Goods  belonnng  to  the  plaintiff  were 
burnt  at  the  Point  Levi  Station  of  the  Grand 
Trunk  Railway  while  waiting  to  be  forwarded  to 
their  destination,  and  to  action  for  the  value  of 
the  goods  the  derendants  pleaded /brce  majeure, 
setting  up  that  the  goods  were  oetained  at  the 
station  by  a  snow  storm,  which  prevented  the 
trains  from  leaving,  and  while  so  detained  were 
destroyed  by  a  ^e,  which  was  the  result  of 
accident  only,  and  for  which,  in  accordance  with 
notices  which  they  kept  posted  up  at  all  the 
stations  of  the  company,  they  were  not  respon- 
sible— Held,  confirming  the  judgment  of  tha 
court  below,  Uiat  evidence  showing  that  cotton 
waste  was  stored  in  the  building  in  which  the 
fire  occurred,  and  in  which  the  goods  in  ques- 
tion, were  deposited,  amounted  to  evidence  of 
neglect  on  the  part  of  the  defendants,  and  the 
plea  of  force  majeure  was  dismissed.  Huston 
V.  The  (jfrand  Trunk  Rmhoay  of  Canada,  3 
L.  C.  J.  269,  S.  C.  &  6  L.  C.  J.  173,  Q.  B.  1860; 
1072  C.  C. 


FOKCIBLE  ENTRANCE— See 
CRIMINAL  LAW. 


FORCING  DOOES. 

I.  In  Cases  of  Seizttrb,  see  ATTACHMENT 


FOEECLOSUEE— 566  PEOCEDURE. 


FOREIGN  BOND. 

I.  Recovery  on  in  Canada,  see  ACTION  on 
Foreign  Bond. 


FOREIGN  COMPANIES— /See  COR- 
PORATIONS. 


FOREIGN  COUNTRY. 
I.  What  is. 

63.  In  an  action  on  a  capias — Held,  that 
Barbadoes  is  a  foreign  country,  within  Uie  mean- 
ing of  C.  S.  L.  C.  cap.  82,  sec.  8,  and,  con- 
sequently, that  a  party  arrested  on  a  capias 
founded  on  a  debt  contracted  in  Barbadoes  must 
be  discharged.  Trobridge  et  a2.  v.  Morange,  6 
L.  C.J.  312,  8.  C.  1862. 

64.  In  so  far  as  attachment  by  capias  is  con- 
cerned, England  is  to  be  considered  as  a  foreign 
country.  Bottcmlyet  aL  &  Lamley,  13  L.  C.  K. 
227,  8.  C.  &  16  L.  C.  R.  13,  Q.  B.  1864. 

65.  And  the  Province  of  Manitoba  is  a  foreign 
country  in  so  far  as  a  capias  is  concerned,  and, 
consequently,  the  debtor  who  leaves  the  Pro- 
vince of  Quebec  for  that  part  of  the  Dominion, 
cannot  claim  to  be  exempt  from  arrest  under  a 
capias  on  that  ground.  Lainit  et  ah  v.  Clarke, 
2  R.  C.  232,  S.  C.  R.  1872. 


FOREIGN     JUDGMENTS— Sm 
JUDGMENTS. 


FOREIGN     RECEIVER  - 
SOLVENCY. 


FOREIGNERS— Sm  ALIENS. 


FORFEITURE. 

1.  Of  Goods  tob  CosTOiia  Ddbb,  see  CUS- 
TOMS HOUSE. 

n.  Of  HiiBiMOKiiL  Rionra,  tee  MAB- 
RIAGB,  ADtrLTBRT. 


FORMALITIES. 

I,  Ik ELiioTioiiCi8«3,»e«  ELECTION  LAW. 

II.  Pboof  or  Obhkbtakob  or,  tee  EVID- 
ENCE, Farolb. 

FORM— Se«  PROCEDURE. 


FORWARDER. 
I.  Liability  of,  tee  CARRIEB3. 

FRANCE. 

I.  EiTRADitios  With,  tee  EXTRADITION. 

FRANC  ET  QUITTE. 

(    OF,  iH  Desd  of    Sale,  tee 

FRAUD. 

I.  A  Qbotthd  of  Aotioh,  66. 

II.  A  Grodkd  of  Capias,  6T. 

III.  A  Gbocsd  of  NuLLrrr,  68.   " 

IV.  AixtaATioKS  of,  IV  Pleadiho,  69. 

V.  At  Judicial  Sale,  70. 

VI.  Ih  Claix   for  Ihbdkahcb,  tee  INSUR- 
ANCE. 

Vir.  I»  COHTRAOIB,  71,72. 

VIIL  Ik  Htfoihbos,  73. 

IX.  Im  Obtuhimq  Jfdombhts,  74. 

X.  Obtaihiho  SioHATCBE  Bi,«e«  CRIMINAL 
LAW. 

XI.  Om  Crbditobs  ih  Ihsoltbhot,  tee  IN- 
SO  L  V  ENC  Y 

XII.  Ob  the  Cubtomb  Hoobi,  tee  CUSTOMS 
HOUSE. 

XIII.  Prbbobiptiov  of  Adtior  fob,  75. 

XIV.  Prbsciiptioh  of,  76,  77. 

XV.  SvBsoBiPTiOHB     OF    Stock    Obtaihbd 

BY,  T8. 


I.  A  I 

65.  Where  b  conservatory  ftClioo  had  'aeaei 
before  jndemeat  agaiDst  a  cargo  of  oysters  belwi'- 
iDg  to  de^ndant  in  the  port  of  Montreal,  on\be 
ground  that  the  defeodsnt  wae  dispoainK  of  theni 
at  a  eacriftce,  before'^jiag  freight,  ana  the  de- 
fendant, who  resided  in  Quebec,  excepted  Uiih« 
jurisdiction  of  the  court— ^eU,  that  tiie  circun!. 
etances  of  IraudgaveriAe  to  a  right  of  action,  ut 
therefore  the  action  was  pToperlf  brouglii  in 
Montreal.  Ooulombe  v.  LtmUux,  9  L.  C.  J  7.^ 
S.  C.1865. 

n.  A  Groukd  op  Capiat. 

6T.  Where  the  gronnda  atlesed  in  an  affidtrg 
for  a  capiaaare  that  thedefen&nthas  concealnj, 
or  is  concealing,  hia  property  with  intent  lode- 
fraad,  it  is  sufficient.  Oatavant  v.  Paienat^, 
3  R.  L.  446,  S.C.  1871. 

m.  A  Gboukd  of  Ndlutt. 

66.  An  agreement  of  compromise  may  b*  wt 
aside  for  what  the  old  Frencn  Law  terms  dol  or 
want  of  good  lUth  in  either  of  the  contractiof 
parties.  Truige  v.  LavalUe.  7  L.  C.  J.  86  A  U 
L.  C.  R.  132,  P.  C.  lB62i  993  C.  C. 


IV.  ALLBOATtOHS  OF,  : 


:  Pleadiko. 


69.  An  allegation  of  fiand  in  ft  plea  u 
hbelloua,  and  such  all^ation  will  oot  snpf 
an  action  for  libel,  unlees  it  be  aUo  aUe^eif  t 
the  plea  complained  of  was  merely  made  tocc 
the  libellous  matter,  which  was  irrelevant  ui 
issue.    FHxtimmtm*  v.  Bume  el  «i 

390, S.  C.  1892. 

V.  At  Judicial  Sale. 

70.  The  plaintiff  sued  the  d< 
balance  due  him  on  a  cert^n  im 

perty  with  interest,  and  the  defe: 
penaation  and  extinction  set  np 
[acta :  that  the  property  then  beloi 
fendant,beingaDout  tooesoldatju 

{laintiff.  addressing  the  different  ] 
led  to  bid,  requested  them  not  t 
wiahed  lo  buy  it  in  for  the  defendai 


bidding  on  the  property  it  traa  a 
at  a  nominal  figure,  when  jdaini 
property  to  be  entered  in  hia  O' 
claimed  it  as  hia  own,  without  off 
back  to  defendant  aa  he  had  prom 
bavins  brou^t  action  for  the  ami 
defen<Mnt  prayed  that  the  amoui 


Vn.  In  CoKTBAorB. 


written  agreement,  i 


AUD. 

i»Lr^xi«a,  mat,  even  were  this  true,  the  agree- 
ijent  would  nevertheleaa  be  valid  and  binding 
dweea  the  parties  Uiemeelvee.  Shaw  &  Jeffrey, 
0  L.  C.  R.  340,  P.  C.  1860. 
r2.  Makii^  a  part^  intoxicated  in  order  to 
Ixain  his  signature  is  fraud,  and  a  ground  of 
escisdon  in  the  contract.  Verdon  v.  Verdon, 
3  L  C.  J.  223, 8.  C.  1869  ;  993  C.  C. 

VIII.  In  Htfothecs. 

T^.  A  party  by  the  name  of  Jean  Olivier 
Mr.is  executed  a  hypothec  on  his  property  in 
aror  of  the  plaintiff,  and  afterwards  by  the  name 
if  Joseph  Olivier  Danis  sold  the  property  to  the 
kreodant,  who  obtained  a  ratification  of  the  title, 
t&d  plaintiff  brought  action  in  declaration  of  his 
iTjuliec — Held,  tnat  if  there  was  frjiud  on  the 
fart  of  the  vendor,  that  the  vendor  being  ignorant 
ii^re<jf,  and  acting  entirely  in  j^xkI  faith,  could 
)<  t  suffer  thereby,  and  the  action  was  dismissed. 
UH^r  r.  Donegani  et  cU.,  7  L.  C.  J.  162,  Q.  B. 

IX,  hs  Obtaining  Judgments. 

U.  The  modes  of  setting  aside  a  judgment, 
pTTiinerated  in  the  Code  of  Civil  Procedure,  are 
exchi^We  of  direct  actions  which  may  be  brousht 
k}T  the  purpose,  where  the  plaintiff  alleges  tnat 
t>i(:  judgment  was  fraudulently  obtained  without 
lue  knowledge,  and  without  the  service  on  him  of 
Af  writ  of  Bummons.  KeUond  &  Reed,  18 
L  C.  J.  309,  Q.  B.  1874 ;  606  C-  C.  P. 

XIII.  Pbescbiftion  or  Action  for. 

73.  Action  was  brought  by  the  plaintiff  for 
the  rescission  of  a  deed  of  sale,  on  account  of 
*rnidy  and  the  defendant  pleaded  the  prescrip- 
tir>ri  of  ten  years — Held,  tnat  as  the  fraud  was 
Mir  discovered  within  the  ten  years  the  action 
SQct  be  maintained.  Picault  v.  Demers,  2 
L.  C.  J.  207,  S.  C.  1868 ;  2268  C.  C. 

SIV.  Presumption  of,  see  DONATION. 

7*>  Where  an  insolvent  gave  to  a  relation  a 
li;].tjtliec  on  his  property  i us t  before  his  assign- 
^^i—HM,  that  the  relationship  would  give 
Rj?  to  a  presumption  of  fraud.  Whitney  v. 
a<»ic,3R.L.439,Q.  B.  1871. 

77.  And  where  action  was  brought  by  an 
WFipieeto  recover  property  transferred  oy  an 
iniolvent  the  day  previous  to  his  assignment, 
^t  Ufore  any  act  of  bankruptcy  had  been  com- 
mitted—^cd,  that  there  was  no  public  know- 
kd^  of  the  insolvency  so  as  to  create  a  pre- 
Jnription  of  fraud.*    Mayrand  v.   Salvos,  6 

K.  L.  60,  S.  C.  1874 ;  Ins.  Act  1876  sees.  130, 131 

1.U 


* ThJideeMon  by  the  Usht  of  seof.  181  ft  1S3  of  the 
^^t  Ad  here  dted  andfthe  oorreepondlng  leotloiia  of 
S!  r^  ^'  1800,  H'^P'*''  r*ther  obwure,  Ibr,  although  by 
^mutaed  ttilele  the  tnmifer  would  be  voidable  and 
9wodier  abfotaitBly  nnll  and  void,  aa  made  in con- 
2S«fcm  of  iiuolvencj,  tito  artiele  does  not  say  that  any 
nu  or  piciMByUon  of  ftmod  would  neoenarily  be  in- 
jnMtherefroa  m  In  tbeeaie  of  art.  180,  where  the  know- 
5^  »7  the  traasftree  of  the  inMlveney  if  an  elenient 
nfteeMe.— En. 
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XV.  SuBscRiPTioKS  or  Stock  Obtained  bt. 

78  Subscriptions  of  stock  obtained  by  sur- 
pri  e,  fraud  or  false  statement  on  the  part  of  the 
officers  of  the  comjpany,  made  by  its  officers  and 
directors,  are  null  and  produce  no  obligation, 
and  the  shareholders  thus  deceived  may  even 
recover  what  they  have  paid  on  the  shares.  Tlie 
Glen  Brick  Company  v.  Shaekel,  &  Shaekel  v. 
The  Glen  Brick  Company,  &  Welsh  &  The  Glen 
Brick  Company,  1  R.  G.  121,  S.  C.  1870 ;  991  & 
1000  C.  C. 

XVI.  Transfer  Obtained  bt. 

79.  The  defendant  obtained  from  his  mother- 
in-law,  by  misrepresentation  and  for  insufficient 
consideration,  a  transfer  of  all  her  right  and 
interest  as  heir-at*la>v  of  her  daughter  who  had 
died  childless  and  intestate,  and  the  mothei^in- 
law  afterwards  discovered  the  fraud  which  had 
been  practiced  upon  her,  and  brought  action, 
asking  that  the  transfer  be  declared  null,  and 
that  the  defendant  be  condemned  to  render  her 
an  account  of  all  the  real  and  personal  estate 
of  which  her  daughter  died  pospessed,  and  also 
of  all  the  rents  which  had  accrued  from 
the  said  estate  since  her  daughter's  decease 
— Held,  that  the  transfer  having  been  obtained 
from  her  by  false  representations  and  fraud  it 
must  be  set  aside.  Herriman  etuxA  Taylor, 
9  L.  C.  J.  263,  Q.  B.  1866;  991  &  1000  G.  G. 

XVII.  What  is. 

80.  A  defendant  designedly  took  down  his 
own  fence  in  order  to  allow  his  neighbor's  cattle 
to  enter  his  field,  which  they  did,  and  thereupon 
the  defendant  seized  them  and  detained  them — 
Held,  that  his  conduct  was  fraudulent,  and  that 
the  seieure  and  detention  of  the  cattle  being 
consequently  malicious  and  illegal  the  plain- 
tiff's action  of  damages  would  w  maintained. 
Turcot  V.  Bazin,  2  Rev.  de  L6g,  336,  R.  B.  1813. 

81.  The  plaintiff  brought  action  against  his 
co-heir,  representing  that  the  holder  hM  omitted 
to  include  in  an  inventory  of  the  succession,  two 
mortgages  which  he,  the  defendant,  had  granted 
in  favor  of  the  deceased,  and  prayed  that  he  be 
condemned  to  add  them,  and  to  forfeit  his  inter- 
est in  them — Held,  that  as  no  fraud  was  proved 
the  defendant  would  be  condemned  to  include 
the  mortgages  in  question,  but  not  to  forfeit  his 
interests  therein.  Shaw  et  vir.  v.  Cooper,  6 
L.  C.  J.  38,  S.  G.  1861. 

FREE  AND   COMMON   SOCCAGE. 

I.  Land  Held  bt  Forms  Part  of  the  Gom- 

MUNITY,  82. 

II.  Land  Hsld  by  not  Subject  to  Tithes, 
83,84. 

ni.  Right  of  Dower  on  Land  Held  bt,  86. 

IV.  Right  of  Eldest  Son  under  Tenure  of, 
86. 

V.  Sale  of  Land  Held  bt,  87. 

I.  Land  Held  by  Forms  Part  of  the  Gom- 

MUNITY. 


82.  In  a  partition  of  property  between  hus- 
band and  wife,  under  a  judgment  of  separation 


U 
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from  bed  And  board,  a  queation  t-roee  as  to  the 
poeeession  of  ft  r&roi  acquired  during  matTiue 
ftnd  held  in  fVee  and  common  soccsge — SeUI, 
on  the  authoritj  of  Wilcox  &  Wilcox,  (see  art. 
85  infra)  and  the  etAt.  20  Vic.  cap.  45,  aeo. 
40,  that  the  question  muHt  be  gorerned  by  the 
common  law  o(  the  countrr,  and  therefbn  the 
property  in  question  would  form  part  of  the 
community.  Maareett  v.  Hubert,  2  L.  C.  J.  70, 
S.  C.1867i  1272,  Bee.  3,  C.  C. 

n.  Lahd  Held  bt  not  Subjiot  to  Tithbb. 

83.  A  Roman  Catholic  ia  not  bound  to  pay 
tithed  OQ  land  held  in  fieeand  commoo  soccase 
in  the  townships.  Balfour  v.  SiiUcalA  !..(:. V.. 
4n,C.C.I8M. 

84.  But  held,  later,  that  tithes  are  due  as  well 
on  land  held  in  free  and  common  soccage  as  in 
any  other  part  of  the  couDtry.  SooY.Bergerim, 
2  R.  L.  53i7c.  C.  1867. 

m.  RioHT  OP  DowBB  ON  Land  Held  bt. 

85.  Prior  lo  the  statute 6  Geo.  IV.  cap.  69, 
commonly  called  the  Canada  Tenure  Act,  the 
customary  dower  under  the  Custom  of  Paris, 
was  claimable  on  land  in  Lower  Canada, 
granted  and  held  by  the  free  and  common 
Boccage  (enure,  and  that  after  and  by  said  act 
the  law  of  England  ae  to  deAcent  and  alienation 
was  introduced  into  Lower  Canada  as  an  incident 
of  the  tenure  of  land  held  in  free  and  common 
soccage.  Wilcox  et  ux.  &  Wilcox,  2  L.  C.  J.  1 
&8L.C.R.  34,  Q.  B.  1867. 


IV.    KlGSTS    c 


Eloe 


r  Son  pndbr  Tencbk 


soccage,  the  plaintilF  died  intestate  during  the 
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suit — Held,  that  the  eldest  son,  as  heir  to  his 
father,  was  seized  as  proprietor  of  the  land  b; 
virtue  of  the  right  of  primogeniture,  as  one  of  die 
ioaidenta  of  that  tenure,  and  had  a  right  there- 
fore to  maintain  a  peUtoiy  action  for  the  recorerf 
of  the  property.  Staoart  &  Eaton,  6  L.C.B. 
U3,C.  C.  18W. 

V.  Sale  of  Land  Held  bt. 

87.  A  sale  of  land  held  in  free  and  common 
soccage  by  B,  under  a  power  at  attomer  to  K 
or  pawner,  is  valid,  although  not  signed  b;  the 
purchaser  therein  named,  and  although  a» 
executed  in  the  presence  of  witnesses  or  under 
seal.  Oummingt  t.  Qmntal,  7  L.  C.  B.  139, 
Q.B.  1857. 


FREIGHT— See  AFFEEIGHTMENT, 
CARRIEKS,  &c. 


I.  Action  B7,  in  Cases  or  Dispdtb  as  to 
Qdantitt  op  Goods  Shipped,  tee  ATTACH- 
MENT IS  Rf^TEHDIOATlOH. 
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GAMBLING. 

I.  Notes  Gtvks  por,  1. 

II.  Pevalty  for,  2. 

I.  NOTKS  GlTE3f  FOR. 

1.  A  promissory  note  given  for  a  gambling 
iebt  ia  nail  although  transferred  to  a  third 
partT  in  good  &ith  before  maturity.*  Biroleau 
r.  Deromn,  1  L.  C.  J.  128,  S.  C.  186?. 

II.  Penalty  for. 

2.  There  is  no  penalty  which  can  be  inflicted 
|B  a  tavern  keeper  for  allowing  eambline  in  his 
toese  under  the  License  Actor  Quebec,  34  Vic. 
Bip.  2y  sec.  24. t  Boivin  v.  Vigneuxy  4  R.  L. 
\K  Mag.  Ct.  1872. 


JAMBLING     TEANSACTION— fifee 

SALE. 


GAME  LAWS. 

I.  Liability  of  Husband  for  Violation  of 
t  Wife,  $ee  MARRIAGE,  Liability  of  Hus- 


lARANT    FORMEL— /Sfe6  SURETY- 

SHIP. 


tAEANT    SIMPLE— iSfee   SURETY- 
SHIP. 


AZETTE  OFFICIELLE— fifee  OFFL 
CIAL  GAZETTE. 


--^'  of  a  bOI  by  indonement  may  be  made 

'  beftwe  or  aller  it  beoomei  dae.  In  the  rormer  caae 
[Vint  ft  peribet  title Aee/hm  <M  Utibilitie* 
r  wkieli  aaj  partr  may  have  had  acainst  It 
ofllielBdoner.2287C.C.— Ed. 

tto  have  been  an  nnintentional  omission 
s  wwtmd  to,  which  hat  been  remedied  by  a  sab- 
Aat,  fnofJdliiga  penalty  in  raeh  caset,  of  a  fine 

.^-^  «D  twmtf  douan  in  the  ditoretlon  of  the  coort. 

ITIb.  o^.  1^  aec  18.— Ed. 


GIFTS-5e6  DONATION. 

I.  Bt  Contract  of  Marriage,  3. 
n.  Manual  Gifts,  4, 6. 
III.  To  Bastards,  6, 7. 

I.  Bt  Contract  of  Marriage. 

3.  The  husband  by  a  marriage  contract  ^ve 
to  his  wife  a  certain  immoveable  property  which 
was  burdened  with  a  hypothec,  but  neglected  to 
register  the  contract  of  marriaee,  and  the  pro- 
perty was  seized  and  sold  by  the  hypothecary 
creditor — Heldy  on  the  opposition  of  the  wife, 
that  the  want  of  registration  was  fatal  and  the 
opposition  was  dismissed.  Audet  v.  Namard 
&  Lab93si^e  &  Mailkt,  8  L.  C.  J.  158,  S.  C. 
1864;  2113  C.C. 

II.  Manual  Gifts. 

4.  The  court  will  not  recognise  a  manual 
gift  except  on  conclusive  proof  of  such  gift. 
liicher  &  Vover  et  al,  6  R.  L.  691,  P.  C.  1874. 

5.  But  hddy  also,  that  proof  of  a  manual  gift 
of  a  sum  exceeding  fifty  dollars  may  be  made 
by  witnesses.    lb. 

in.  To  Bastards. 


6.  An  adulterine  bastard,  to  whom  a  gift  was 
made  by  substitution  before  the  passing  of  the 
Canada  Act  removing  his  disability  to  receive, 
will,  as  substitute,  be  entitled  to  receive,  if  the 
substitution  opened  after  the  passing  of  the  Act. 
King  v.  Tunstall  et  aL,  14  L.  C.  JT  197,  S.  C. 
1870,  &  6  R.  L.  368  &  20  L.  C.  J.  49,  P.  C. 
1874;  768  4  838  C.C. 

7.  And  held,  also,  in  the  same  case,  that  the 
joint  operation  of  the  Imperial  Act  14  Geo.  Ill 
cap.  83  and  the  Canadian  Act 41  Geo.  Ill  cap.  3 
is  to  abrogate  the  old  law  which  prohibited  gifts 
by  will  to  adulterine  bastards,    lb. 


GIN. 

I.  Duty  on,  see  CUSTOMS  DUES. 


GOODS. 

I.  Pledged  by  Agents,  see  AGENCY. 

II.  Sale  of,  see  SALE. 
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GOOD  WILL. 

I.  Sale  OF. 

8.  Where  a  person  sells  his  stock  and  bwsi- 
nesB  to  Bnother  under  the  obligation  not  l« 
transact  the  some  bneincM  in  the  Bame  pla^e, 
he  may  be  condemned  in  damages  for  violation 
of  such  contract,  and  in  such  case  tbe  damages 
may  be  eatimaled  by  the  court.  Mosi  &  Silver- 
mm,  6  R.  L.  675,  Q.  B.  1876  ;  1063  C.  C. 

GOVERNMEKT  OFFICER— See  OF- 
riCEE  Of  Government. 

GOVERNOR  OF  PROVINCE. 

I.  Action  Agukst. 

9.  An  action  cannot  be  maintained  against  a 
governor  of  a  province,  while  in  theadministra- 
Uon  of  the  government.  Harvey  v.  Lord 
Aylmer,  8.  R.  642,  K.  B.  1833. 

GRAIN. 
I.  Heatiho  or,  see  CARRIER,  Liability  o?. 

GRAND  PARENTS. 
I.  LiijiLiTi  OP,  »ee  MAINTENANCE. 

GRAND  TRUNK  RAILWAY  COM- 
PANY. 
I.  Status  of,  *m  CORPORATION,  Civil. 

GREENBACKS— Sec  AMERICAN 
CURRENCY. 


GUARANTEE—See    ACTIONS  ek 
Gaeantie,  SALE,  WARRANTY,  &c. 


I.  ACTIOH  BT,  13-1.1. 


m 


fendant.  Some  time  afterwards  the  v«i«el  wu 
launched  by  the  parties  in  whose  poeBeeaion  n 
was  at  the  time  of  seizure,  without  any  «^lbo^ 
ity.  She  lay  in  port  for  fifteen  mootbe,  and 
thereby  suffered  considerable  damage.  She 
moreover  always  remained  de/aelo  iti  posses- 
sion of  the  last-named  parties,  and  the  disburse- 
menta  incurred  for  the  keeping  and  custodv  ol 
the  vessel  were  made,  not  V  the  plamtiff,  bat 
bv  a  brother  of  one  of  the  parties  who  heW  tM 
possession  of  the  vessel— ffeid,  r"^'?!,  fl 
judgmeBt  of  the  court  below,  (5  L.  C.  R.  1104  J 
t.  C.  B.  48)  that,  in  an  action  by  the  plain Uffs  io 
recover  thesedisbureementH,hehad,  under  thef 
circumstances, a  claim  against  the  defrndant^il 
whose  instance  the  seiaurehad  been  made-  Din- 
™«V &  Jeffrey,  2  L.  C.  R:  SHO,  Q.  B.  1852. 

Vi.  A  guardian  of  effecU  seized  m  eaecotiono' 
a  judgment,  baa  a  rig! 
arainst  the  bailiff  p 
seizure,  and  who  ap| 
the  value  of  his  serv 
reiix,  1  R.  L.  433,  C. 

13,  And  on  action 
pen  ees  of  taki  ng  care  ol 
no  action  against  the 
tract,  either  express  o 
Dansereau  v-  Girard 


II.  Costs  of. 

14.  Neither  the  att^ 
sponsible  for  the  cost) 
voluntarily  accepted  i 
xiau  k  Langloit  el  al 
art.  16  infra. 

ni.  Fees  of. 


II.  I 


■,14. 


in.  Fees  OP.  16,16. 

IV.  LllBIUTT  OF,  17-29. 

V.  Opposition  bv,  30-36. 

VI.  RiGHTB  op,  36-39. 

VII.  SlOHATBKE  OP,  40, 

VIII.  RtTLB      FOR    CONTKAINTB      PAR     CORFS 

Against,  41-43. 

I.  Aonou  BT. 

10.  A  guardian  who  has  delivered  to  the  party 
defefidant  the  things  which  he  had  in  char^ 
c«nnot  maintain  an  action  against  the  sheriff  tor 
his  salaiy.  Tardifr.  Shepherd,  1  Rev.  de  L*g, 
346,  K.  B.  A  2  Rev.  de  Leg.  471,  K.  B.  1813. 

II.  The  plaintiff  became  the  guardian  of  a 
vessel  seized  on  the  stocks,  under  an  attachment 
in  revendicatiou  issued  at  tbeinstanceof  tbede- 


168,  S.  C.  1873. 

16.  A  guardian's  ft 
the  defendant  in  the 
1  Q.  L.  R.  W9,C.C. 

IV,  Liabilitt  of. 

17.  Under  an  attw 
dantmay  be  l^ally  ( 
the  effects  seized,  a 
trainte  par  corvi  lop 
can  eatahlisb  that,  wl 
known  to  him,  the  eff 
sion.*  Jfimn  v.  flat 
1860,  iart.  29in/ro. 

18.  A  guardian  u 
effects  seized  have 
execution,  is  not  lial 
failure  to  produce.  B 
ton,  6  L.  C.  J.  66,  S. 
art.  31  infra. 

19.  On  a  rule  fore 
a  guardian — flisW,  I 


riak  or  miprlBOTimeDt  to 
took  Id  obusBi  or  P*T  ^ 
tor.  He  nuT,  howevsr, 
gSixAa  vhlBh  tie  fUled  t 
p>niient  of  moll  vtlne- 


f  «u     ■ "^ 
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goodeentrasted  to  him,  he  must  remain  in  prison 
until  he  do  so  or  repay  their  value.  Ouimet  v. 
McCaUwm  k  CUxrlee,  1  L.  C.  J.  158,  S.  C.  1867. 
2fi.  On  a  rale  a^inst  a  sheriff  for  contrainU 
far  eorps^  on  his  uiilure  to  poduce  the  effects 
mzei—Held,  that  he  was  tne  guardian  of  the 
goods  when  the  defendant  ofi^red  none,  and,  as 
such,  was  liable  therefor,  and  on  a  rule  for  con- 
trmk  par  corps  against  such  guardian  it  was 
DOt  necessary  to  offer  any  alternative  in  default 
of  producing  the  gooos  seized.  Leverson  v. 
Bo$t(m,%L.  C.  J.  297,  Q.  B.  1858. 

21.  fint^^,also,  that  when  the  guardian,  by 
vaj  of  answer  to  such  rule,  pleads  Uiat  the  pro- 
prt7  was  only  worth  a  particular  amount,  it 
becomes  the  duty  of  the  court,  avanifaire  droit, 
to  order  proof  of  the  fact    lb. 

22.  And.  also,  that  in  such  case  the  burden 
of  proof  falls  on  the  guardian .    lb. 

23.  Where  a  defei^anthad  become  voluntary 
|Q&rdian  of  the  effects  seized — Held,  in  appeal 
from  a  judgment  ordering  the  rule  against  him 
for  refusing  to  produce,  Uiat  a  voluntary  guar- 
dian ander  such  circumstances  is  liable  to  con- 
taifUe  par  corps.  Brooks  v.  Whitney,  4 
L  C.  J.^79  &  10  L.  C.  R.  244,  Q.B.  1866. 

24.  The  defendant  became  guardian  of  the 
effects  seized  at  the  instance  of  the  plaintiff, 
under  a  writ  of  attachment,  and  subsequently 
the  same  effects  were  seized  and  sold  under 
a  writ  of  execution,  and  the  plaintiff  brought  ac- 
tioQ  against  the  defendant,  praying  that  he  be 
iieid  to  produce  the  effects  or  pay  the  value — 
BtU,  that  he  had  no  such  action,  and  that  his 
only  remedy  was  by  process  of  attachment 
against  the  guardian  to  compel  him  to  produce 
liie  efiFectsor  pav  the  value.  Benry  v.  Cowan 
etal,  11  L,  C.  fi.  476,  S.  C.  1861. 

25.  A  voluntary  guardian  failed  to  produce 
the  effects  seized  when  required  to  do  so — Held, 
cuo&roing  the  judgment  of  the  court  below,  de- 
claring a  rule  absolute  a^inst  the  guardian, 
that  a  voluntary  ^ardian  is  liable  to  contrainie 
par  corps  ibr  failure  to  produce  the  things 
placed  m  his  charge,  and  that,  although  from 
motives  of  eauity  where  the  value  of  the  things 
is  legs  than  the  amount  of  the  debt,  the  courts 
have  restricted  the  liability  of  the  guardian  to 
siich  value,  yet  proof  of  such  value  will  rest  on 
him.  Higgins  &  RobilUxrd,  12  L.  G.  B.  3, 
Q.B.  1861. 

26.  In  an  action  against  a  guardian,  by  a 
IRaintiff,  to  compel  him  to  deliver  up  the  effects 
Riled  and  placed  in  his  charee — Held,  that  the 
{aardian  was  not  bound  to  deliver  up  the  effects 
ia  his  custody  to  any  one  but  the  person  by 
whom  he  was  so  appointed.  Frechette  v.  St. 
la^ait,  13  L.  C.  R.  20, 1862. 

27.  Where  a  guardian  had  ignorantly  signed 
a  prcc^p^rda/,  whereby  he  undertook,  in  de- 
salt of  producing  the  eoods,  to  pay  to  the  plain- 
^the  amount  of  his  debt,  interest  and  costs — 
Bdd,Ui  be  signed  by  error,  and  that  the  plain- 
tiff signing  had  no  power  to  insert  such  a 
*pnlation  in  the  procis-verbal.  Dupuis  v. 
**,  15  L.  C.  B.  436,  8.  C.  1865. 

^.  Where  a  defendant  has  been  appointed 
|AardiaQ  of  his  things  under  seizure,  contrary  to 
^dispostion  of  the  Code  of  Civil  Procedure,  he 
Q^untDe condemned  on  a  rule  nisi  for  contempt 
ri^eout.  FaioUle  v.  Guibnette  &  Ouilmette,  1 
».L  61,  S.  C.  1875 ;  560,  sec.  6,  C.  C.  P. 


29.  A  defendant  under  execution  may  be 
appointed  guardian  of  his  own  things  witn  his 
consent,  and  is  liable  in  such  case  to  imprison- 
ment on  the  day  of  sale  if  he  fail  to  woduce 
them.  Carley  v.  Hatton  &  Hatton,  15  L.  C.  J. 
140,  C.  C.  1871  ft  art.  17  supra. 

V.  Opposition  by. 

30.  Where  things  already  seized  were  seized 
a  second  time  under  a  second  writ,  and  the 
guardian  under  the  first  writ  opposed  the  sale 
under  the  second,  and  the  plamtiff  contested, 
the  opposition  of  the  guardian  was  dismissed  as 
unfounded.  Donnelly  &  Nagle  &  McDonald, 
3  L.  C.  J.  135,  S.  C.  1858;  577  C.  C.  P. 

31.  But  held,  later,  that  a  guardian  of  effects 
seized  has  a  right  to  file  an  opposition  to  a 
second  seizure  of  the  same  effects.  Smith  et  al, 
V.  (yFarrel  k  Coleman,  9  L.  C.  B.  496,  S.  C 
1859,  &  Langlois  v.  Gauvreau  et  al,  &  Gauvreau, 
12  L.  C.  B.  158,  8.  C.  1862. 

32.  And  held  that,  under  such  circumstances, 
although  the  guardian  might  oppose  the  sale 
under  second  seizure  of  the  things  in  his  charge 
he  was  not  bound  to  do  so.  Snelton  v.  Kerns 
et  al.  &  Holland,  7  L.  C.  J.  139,  8.  C.  1863. 

33.  But' field  in  appeal  that  a  guardian  might 
be  bound  to  do  so.  Warren  v.  Douglas  & 
Smith,  7  L.  C.  J.  140,  C.  C.  1863. 

34.  And  where  a  g^uardian  opposes  a  sale 
under  such  second  seizure  his  right  to  make 
such  opposition  cannot  be  tested  by  a  motion, 
but  should  be  tried  on  a  law  pleadin  g.   lb. 

35.  A  voluntary  judicial  guardian  who  has 
become  necessary  guardian,  and  has  been 
obliged  to  remove  tne  goods  seized  and  take 
them  under  his  immediate  care,  has  a  right  to 
an  opposition  qfin  de  conserveVf  for,his  costs  upon 
the  proceeds  of  the  sale,  according  to  the  proof 
of  such  costs.  Boucher  et  al.  v.  Srault  et  al.,  4 
B.  L.  237,  1872. 

VI.  Bights  of. 

36.  A  guardian  of  moveable  property  under 
seizure  cannot  demand  that  the  defendant 
deliver  to  him  the  property  in  question,  in  the 
absence  of  positive  proof  that  the  defendant  is 
deteriorating  it  bv  improper  use.  Palsgrave  v. 
Seneschal  et  al.  &  Pneur,  3  L.  C.  J.  116,  S.  C. 
1858 ;  562  C.  C.  P. 

37.  In  an  action  in  revendication  in  which  the 
defendant  was  appointed  ffuardian — Held,  that 
he  had  no  right  to  retain  the  things  as  security 
for  the  payment  of  his  fees  and  expenses,  the 
action  havmg  been  dismissed,  and  the  judgment 
notified  to  him.  Poutr6  v.  Laviolette,  S  L.  G.  B. 
353,  8.  C.  1859. 

38.  On  a  motion  for  a  rule  nisi  to  compel  a 
guardian  to  deliver  up  the  effects  seized  under  a 
writ  of  attachment  and  revendication,  the 
guardian  may  be  permitted  to  make  proof  that 
he  has  delivered  the  efiects,  and  that  the  plaintiff 
has  been  regularly  put  in  possession  of  them. 
James  v.  Martin,  10  L.  C  J.  331,  8.  C.  1866. 

39.  A  guardian  against  whom  a  rule  for  con- 
trainte  par  corps  has  issued,  at  the  motion  of  a 
party  no  longer  resident  in  Lower  Canada,  is  en] 
titlea  to  security  for  costs.  Miller  v.  Bourgeois 
&  Holland  &  The  Montreal  Rolling  Mills  Com- 
pany, 1 6  L,  C.  J.  196,  8.  C.  1872. 


VII.  SioHATURE  or, 

40.  The  declaration  in  a  proeis-verbal  of 
seizure  that  the  guardian  has  signed,  when  he 
haaoalj  made  his  mark,  is  not  a  cause  of  nullitr 
in  the  seizure,  and  the  gTiardiai)  oalj  can  avail 
himself  of  it.  PerrauU  v.  Chartrairid  &  Char- 
(rand,  6  R.  L.  276,  C.  C.  1874;  660,  sec.  5, 
C.  C.  P. 

Vni.    Rule   fob  Coktrainte   par    Corps 


41.  On  a  rule  against  agaardiao  for  failing  to 
produce  the  efi^cte  seized  when  required  so  to  do 
It  is  not  competent  to  demand  that  the  guardian 
be  held  to  be  in  conlenipt  of  court,  but  only 
that  he  be   imprisoned   until   he  produce  the 

.  effects.  WiUonv.ParutaM&.PMUipi,l'L.C.3. 
253,  S.  C,  &  Workman  v.  CUtrkt  &  Punlop,  1 
L.C.J.  254.  S.C.  I857j597,  C.  C.  P. 

42.  And  in  an  appeal  on  a  rule  for  eoatrainte 
par  corps  ^inst  a  aherifT  aa  euardian — Held, 
that  where  the  plaintiff  resided  beyond  the  limits 
of  the  Province  the  court  would  order  the 
guardian  to  be  released  from  imprisonment  on 
depositing  the  value  of  the  goods  in  thehands 
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43.  The  court  will  ^nt  a  rtile  for  emb/aink 
withotit  iHVviotiB  notice.*  Bottitr  v.  MeAn^, 
2  L.  C.J.  305,  S.C.  1876. 

GUARDIANSHIP. 


44.  A  curator  and  not  a  tutor  must  be  ap- 
pointed to  a  minor  emanicipated  by  tnarriait. 
Bumaet  al.  v.  FonUiine,  4  R.  L.  163,  S.C. 
1871  i  317  C.  C. 

n.  Of  Natubal  Csildbev. 

45.  In  an  action  m  pattniU-^Hdd,  that  itie 

care  of  the  natural  child  devolvee  upon  tb( 
mother  until  it  is  sixyears  of  age,  and  that  aflii 
that  the  &ther  has  the  option  of  taking  [be 
child  himself  or  paying  for  its  Bupport  to  ih; 
mother.  DvboU  v.  Htbert,  7  L.  C.  J.  29,  S.  C. 
1846)240  0.  C. 

■  Coerdve  ImprlHmmnit  cmnot  be  cairM  Into  eua- 
tlon  vrltbODt  a  qiMlil  rale  nanled  by  tin  eonrt,  ttie 
perwiul  notice  to  tb«  party  liable  to  It,  MtlM«  wtcb  pifT 
ebMond  In  Drd«t  lo  aitU  ft,  T81 0.  C.  F.— En. 
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I.  Discharge  Under. 


I.  A  discharge    i 

petition  for  a  writ  o 
where  a  defendant  i 


av  be  granted  upon  i 
nabeas  corpus  in  a  casi 
detained  in  jail  under  i 


civil  proceee,    Fourquia  el  at.,  1 
Q.B.  1872;  1052  C.  C.  P. 

2.  A  person  who  has  been  di 
custody  upon  a  writ  of  habeas  CO: 
arrested  a  second  time  for  the  Ban! 
no  new  or  other  cause  of  arrest  is 
that,  though  it  appear  that  the 
quashed  by  a  judge  in  charabe 
which  in  a  case  precisely  simiU 
quently  held  by  the  court  to  b 
buvtrtKW  txp.,  k  CoUe  exp.,  19 
Q.B.18f5.  ^ 


i^ti" 
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HABEAS  CORPUS. 


II.  In  Citil  Mattbrs. 

3.  The  petitioner  was  imprifioned  in  virtne  of  a 
ruJe  o(eonir€ttMte  par  corps  issued  for  the  non- 
satie&ction  of  a  judgment  rendered  against  him 
in  an  action  for  Iwel-^ffeld,  that  a  writ  of 
haheaa  corpus  cannot  be  granted  to  liberate  a 
pereon  charged  with  process  in  a  ciyil  sttit^  or  to 
reriew  the  judjgment  of  civil  courts,  or  to  ques- 
tion  their  r^uiaritj,  but  merely  to  keep  the  civil 
cunrts  withm  their  jurisdiction^  and  where  an 
apolicatioD  for  such  writ  has  been  refused  by  a 
judge  in  chambers,  judicial  comity  will  prevent 
SDother  judge  from  entertaining  it.  Donaghue 
txp.,  9  L.  C.  R.  285,  S.  C.  5 1040  C.  C.  P. 

m.  Power  of  Courts  in. 

4.  On  a  petition  for  habeas  corpus  by  a  per- 
.%n  committed  under  a  warrant  or  the  speiuker 
0/*  the  House  of  Commons  of  Canada — Heui,  that 
courts  or  judges  have  power  to  issue  writs  of 
habeas  corpus  in  matters  of  commitment  by 
either  house  of  parliament.  Lavoie  exp.,  5 
L.  C.  R.  99,  S.  C.  1866. 

IV.  When  Lies. 

5.  A  defendant  in  a  civil  suit  detained  in 
custody  for  want  of  bail  cannot  be  dischai^ged 
<.n  habeas  corpus.  WkiiJUld  exp.,  2  Rev.  de 
%.  337,  K.  B.  1813. 

b.  A  prisoner  committed  to  the  common  jail 
br  parhament  during  pleasure  is  entitled  to  his 
li^coarse  as  soon  as  parliament  is  prorogued, 
and  sacn  discharge  may  be  obtained  by  habeas 
corpus.  Jfonk  esEp.,  2  Rev.  de  lAg.,  E.  B. 
Ibl7. 

7.  A  writ  of  habeas  corpus  will  not  be 
^Died  in  the  case  of  a  defendant  confined  in 
lail  on  civil  process.  Barber  ei  aZ.  &  G'Harron^ 
«  L.  C.  B.  216,  S.  C.  1858;  1040  C.  C.  P. 

8.  Where  a  commitment  is  illegal  on  its  face 
the  court  will  not  wait  till  the  committing 
magistrate  has  been  notified  to  produce  the 
papers,  but  will  order  a  writ  of  haoeas  corpus 
t(^  isue  uwtoi^er.  Messier  exp.,  1  L.  C.  L.  J. 
71,Q.B.  1865. 

?.  A  writ  of  habeas  corpus  will  be  granted 
ia  ihe  case  of  a  defendant  confined  in  eaol  on  a 
^t  oieontrainU  peer  corps,  by  reason  oirebeUion 
sjusHee,  Ordntssa  exp.,  16'L.  C.  J.  331,  Q.  B. 
IfcTl  J 1840  C.  C. 

10.  And  the  defendant  being  dischar^  on 
such  rale  is  no  longer  liable  to  coercive  im- 
prisonment. Prince  exp,,  15  L.  C.  J.  332,  Q.  B. 
i?71. 

11.  A  writ  of  habeas  corpus  will  be  granted 
to  liberate  a  prisoner  charged  with  process  in 
a  civ^  suit,  issued  out  of  a  court  of  inferior 
joiiadiction,  when  it  appears  on  the  face  of  the 
«nt  ^lat  the  proceedings  have  been  beyond  the 
JDnsdictioD  or  the  court  from  which  it  issued. 
Itfmtf  k  Viaux  k  Viaux,  18  L.  C.  J.  214, 
S.C.I874;  1052C.  C.  P. 

J2.  On  an  application  by  a  father  for  posses- 
Mi  d*  his  chiia,  a  girl  of  fourteen  years  of  age, 
fttt  living  with  her  mother — Held,  that  the 
okject  of  habeas  corpus  was  to  see  that  no  person 
ns  deprived  of  his  liberty  illegally  and  against 
lu«  will,  and  not  to  determine  the  respective 
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rights  of  vparties  over  one  another,  and  cannot 
therefore  Be  used  bv  a  father  to  enforce  his  right 
to  the  custody  of  nis  children.  Sioppdlben  v. 
Hull,  2  Q.  L.  B.  255,  S.  C.  1876. 


HAND  WRITING. 

I.  EviDExoE  OP,  see  EVIDENCE. 

II.  Comparison  of,  see  EVIDENCE. 


HARBOR  COMMISSIONERS. 

I.  By-Laws  op,  13.    . 

II.  JtJDOMEKTS  of,  14,  15. 

III.  Jurisdiction  op,  16. 
I.  By-Laws  op. 

13.  The  petitioner  applied  by  a  writ  of  certior- 
ari from  a  conviction  ofthe  harbour  commission- 
ers of  Montreal,  imposing  a  penaltv  of  £5  and 
sixty  days  imprisonment  in  default  ofpayment — 
Held,  that  wnere  power  had  been  given  to  the 
said  commissioners  to  impose  a  penaltv  of  £5 
or  sixty  days  imprisonment,  that  a  by-law  im- 
posing a  penalty  as  above  was  illegal.  Rudolph 
exp.  k  The  Harbor  Commissioners  of  Montreal, 

1  L.  C.  J.  47,  8.  C.  1856. 

n.  JtTDQMENTS  OF. 

14.  The  harbour  commiesioners  may  word 
a  judgment  so  as  to  prevent  its  becommg  exe- 
cutory immediately  after  the  lapse  of  nfteen 
days  from  the  day  on  which  it  was  rendered. 
Audet  k  The  Quebec  Harbor  Commissioners, 

2  Q.  L.  R.  249,  S.  C.  1876. 

15.  But  the  Harbor  Commissioners  cannot 
frame  a  judgment  suspending  a  pilot  so  as  to 
make  <*  it  take  effect  in  the  event  of  an  appeal 
from  the  opening  of  navigation  next  year,"  inas- 
much as,  by  the  statute,  the  term  of  suspension 
should  date  from  the  day  the  judgment  was 
affirmed  in  appeal.  Fontaine  k  The  Quebec 
Harb(yr  Commissioners,  2  Q.  L.  R.  251,  S.  C. 
1876. 

ni.  Jurisdiction  of. 

16.  Action  was  brought  by  the  Harbor  Com- 
missioners of  Montreal,  for  the  recovery  of  a 
piece  of  land  of  which  they  claimed  the  owner- 
ship and  control  for  the  public,  and  on  which 
they  alleged  the  defendant  had  trespassed  and 
encroached — Held,  that  the  statute  16  Vic.  cap. 
24,  extending  the  jurisdiction  of  the  Harbor 
Commissioners  to  the  River  St.  Pierre,  and  riv- 
ing them  the  control  and  management  within 
the  limits  specified,  did  not  thereby  invest  in 
them  the  proprietorship  of  the  bed  of  the  river, 
so  to  enable  them  to  maintain  petitory  action 
against  proprUtaires  riv&rains  within  the  ex- 
tended limits,upon  allegations  that  8uchj?ropn^ 
taires  rit^rains  bad  encroached  upon  the  bed  of 
the  river.     The  Harbor  Commissioners  oj  Mont- 
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VII.  Signature  op. 

40.  The  declaration  in  a  proc^verbal  of 
seizure  that  the  guardian  has  signed,  when  he 
has  only  made  his  mark,  is  not  a  cause  of  nullity 
in  the  seizure,  and  the  guardiaq  only  can  avail 
himself  of  it.  Perrault  v.  Chartrand  &  Char- 
trandy  6  B.  L.  276,  C.  C.  1874 ;  660,  sec.  6, 
C.  C.  P. 

Vni.  Rule  for  Contraikte  par  Corps 
Against. 

41.  On  a  rule  against  a  guardian  for  failing  to 
produce  the  effects  seized  when  required  so  to  do 
it  is  not  competent  to  demand  that  the  euardian 
be  held  to  be  in  contempt  of  court,  but  only 
that  he  be  imprisoned  until  he  produce  the 
effects .  Wilson  v .  Fariseau  &  Phillips,  1  L .  C .  J . 
263,  S.  C.,&  Workman  v.  Clarke  &  Dunlop,  1 
L.  C.  J.  264,  S.  C.  1867 ;  697,  C.  C.  P. 

42.  And  in  an  appeal  on  a  rule  for  conirainte 
par  corps  against  a  sherifiT  as  guardian — Held, 
that  where  the  plaintiff  resided  beyond  the  limits 
of  the  Province  the  court  would  order  the 
guardian  to  be  released  from  imprisonment  on 
aepositing  the  value  of  the  goods  in  the  hands 
of  the  prothonotary.  Leverson  ei  al.  &  Boston, 
3  L.  C.  J.  223,  Q.  B. 


43.  The  court  will  ^nt  a  rule  for  ecntrainU 
without  previous  notice.*  BodUr  v,  Jfc-iroy, 
2  L.  C.  J.  306,  S.  C.  1876. 


GUAEDIANSHIP. 

I.  Of  Minors,  44. 

II.  Of  Natural  Children,  45. 

I.  Of  Minors. 

44.  A  curator  and  not  a  tutor  must  be  ap- 
pointed to  a  minor  emanicipated  by  maniagt. 
Bums  et  al.  v.  Fontaine,  4  R.  L.  163,  S.  ~C. 
1871 ;  317  C,  C. 

n.  Of  Natural  Childreh. 

46.  In  an  action  en  paternity — Held,  that  the 
care  of  the  natural  child  devolves  upon  the 
mother  until  it  is  six  years  of  age,  and  that  aft^t 
that  the  father  has  the  option  of  taking  the 
child  himself  or  paying  for  its  support  to  the 
mother.  Dubois  v.  HS&rt,  7  L.  C.  J.  29,  S.  C. 
1846;  240  C.  C. 

*  Coercive  Impriflonment  eaanot  be  etirled  into  execs* 
tion  without  a  epeoiAl  rule  granted  bj  the  eeort,  af.er 
personal  notice  to  the  parhr  l&ble  to  it.  onleaB  raeh  party 
abecond  in  order  to  avoid  ft,  781 0.  C.  r.~£D. 


H. 
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HABEAS  CORPUS. 

I.  Discharge  Under,  1,2. 

II.  In  Civil  Matters,  3. 

III.  Power  of  Courts  in,  4. 

IV.  When  Libs,  6-12. 

I.  Discharge  Under. 

1 .  A  discharge  may  be  granted  upon  a 
petition  for  a  writ  of  habeas  corpus  in  a  case 
where  a  defendant  is  detained  in  jail  under  a 


civil  process.    Fourquin  et  al.,  16  L.  C.  J.  M 
Q.  B.  1872 ;  1062  C.  C.  P. 

2.  A  person  who  has  been  discharged  fror 
custody  upon  a  writ  of  habeas  corpus  cannot  b 
arrested  a  second  time  for  the  same  cause,  whrj 
no  new  or  other  cause  of  arrest  is  disclosed,  anj 
that,  though  it  appear  that  the  warrant  wa 
quashed  by  a  judge  in  chambers  on  gTOunj 
which  in  a  case  precisely  similar  wae  pubw 
ouently  held  by  the  court  to  be  ineafficiml 
thivemay  exp,,  &  CotU  esrp.,  19  L.  C.  J,  24^ 
Q.  B. 1876. 
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n.  In  Citil  Mattsrb. 

3.  The  petiticmer  was  imprisoned  in  virtue  of  a 
role  oicontrainie  par  corps  issued  for  the  non- 
»ti8factioD  of  a  judgment  rendered  against  him 
in  an  action  for  ux)e\'^Held,  that  a  writ  of 
Jubeas  oorpus  cannot  be  granted  to  liberate  a 
penoDcharj^ed  with  process  in  a  ciyil  sttit^  or  to 
review  the  judjgment  of  civil  courts,  or  to  ques- 
tion  their  r^^Ubritj,  but  merely  to  keep  the  civil 
courts  withm  their  jurisdiction,  and  where  an 
•pplicatioo  for  such  writ  has  been  refused  by  a 
jaage  in  chambers,  judicial  comitj  will  prevent 
another  judge  from  entertaining  it.  Danaghue 
ap.y  9  L.  C.  R.  285,  S.  C. ;  1040  C.  C.  P. 

m.  Power  of  Goitbts  in. 

4.  On  a  petition  for  habeas  corpus  by  a  per- 
<^D  committed  under  a  warrant  of  the  speucer 
oithe  House  of  Commons  of  Canada — HeM,  that 
courts  or  judges  have  power  to  issue  writs  of 
ikak«a8  corpus  in  matters  of  commitment  by 
either  house  of  parliament.  Lavoie  exp.y  5 
L  C.  R.  99,  S.  C.  1866. 

IV.  Whsn  Lies. 

5.  A  defendant  in  a  civil  suit  detained  in 
custody  for  want  of  bail  cannot  be  discharged 
«.Q  habeas  carpus.  WkiiJUld  exp.»  2  Rev.  de 
Leg.  337,  K.  B.  1813. 

6.  A  prisoner  committed  to  the  common  jail 
1>T  parhament  during  pleasure  is  entitled  to  his 
(iiscoarse  as  soon  as  parliament  is  prorogued, 
ac'i  sQcn  discharge  may  be  obtained  oy  habeas 
corpas.  Jfcnk  exp.,  2  Rev.  de  L^g.^  K.  B. 
Ibl7. 

7.  A  writ  of  habeas  corpus  will  not  be 
^Died  in  the  case  of  a  defendant  confined  in 
.^d  uQ  civil  process.  Barber  et  ah  &  (yHarron, 
i  L.  C.  R.  216,  S.  C.  1868;  1040  C.  C.  P. 

^.  WLere  a  commitment  is  illegal  on  its  face 
the  court  will  not  wait  till  the  committing 
loagistrate  has  been  notified  to  produce  the 
papers,  but  will  order  a  writ  of  haoeas  corpus 
to  issue  instanier.  Messier  exp.,  1  L.  C.  L.  J. 
:i,Q.B.  1865. 

9.  A  writ  of  habeas  corpus  will  be  granted 
in  the  case  of  a  defendant  confined  in  eaol  on  a 
«Tit  of  cimtrainte  par  corps,  by  reason  of  rebellion 
ijHsHce,  Oebeusa  exp.,  16'L.  C.  J.  331,  Q.  B. 
IbTl ;  1840  C.  C. 

10.  And  the  defendant  being  dischar^  on 
nch  rule  is  no  longer  liable  to  coercive  im- 
prisonment.    Prince  exp,,  16  L.  C.  J.  332,  Q.  B. 

11.  A  writ  of  habeas  corpus  will  be  granted 
to  libeiate  a  prisoner  charged  with  process  in 
a  civfl  suit,  leaued  out  of  a  court  of  inferior 
jvudictioD,  when  it  appears  on  the  face  of  the 
fTtt  that  the  jmceedings  have  been  beyond  the 
JBriadictkm  or  the  court  from  which  it  issued. 
I^baaif  h  Viaux  &  Viaux,  18  L.  C.  J.  214, 
S.C.1874;  1052  C.C.  P. 

^  12.  On  an  application  by  a  father  for  posses- 
son  of  his  child,  a  girl  of  fourteen  years  of  age, 
tka  liviiig  with  her  mother — Held,  that  the 
fk^ftd  of  habeas  corpus  was  to  see  that  no  person 
m  deprived  <^  his  liberty  illegally  and  against 
^  will,  and  not  to  determine  the  respective 


rights  of  vparties  over  one  another,  and  cannot 
therefore  be  used  bv  a  father  to  enforce  his  right 
to  the  custody  of  nis  children.  Stcppellhen  v. 
HuU,  2  Q.  L.  R.  266,  S.  C.  1876. 


HAND  WRITING. 

I.  Evidence  op,  see  EVIDENCE. 
U.  CoMPARisoK  OF,  su  EVIDENCE. 


HARBOR  COMMISSIONERS. 

I.  By-Laws  of,  13. 

II.  JUDGMBKTS  OP,  14,  16. 

III.  Jurisdiction  of,  16. 

I.  By-Laws  op. 

13.  The  petitioner  applied  by  a  writ  of  certior- 
ari from  a  conviction  of  the  harbour  commission- 
ers of  Montreal,  imposing  a  penaltv  of  £^  and 
sixty  days  imprisonment  in  default  of  payment — 
HelAy  that  wnere  power  had  been  given  to  the 
said  commissioners  to  impose  a  penaltv  of  £S 
or  sixty  days  imprisonment,  that  a  by-law  im- 
posing a  penalty  as  above  was  illegal.  Rudolph 
exp,  &  Tne  Harbor  Commissioners  of  Montreal, 
1  L.  C.  J.  47,  S.  C.  1866. 


II.  Judgments  OF. 

14.  The  harbour  commissioners  may  word 
a  judgment  so  as  to  prevent  its  becoming  exe- 
cutory immediately  after  the  lapse  of  nfleen 
days  from  the  day  on  which  it  was  rendered. 
Audei  &  The  Qad>ec  Harbor  Commissioners, 
2  Q.  L.  R.  249,  S.  C.  1876. 

15.  But  the  Harbor  Commissioners  cannot 
frame  a  judnnent  suspending  a  pilot  so  as  to 
make  ^'it  take  effect  in  the  event  of  an  appeal 
from  the  opening  of  navigation  next  year,"  inas- 
much as,  by  Uie  statute,  the  term  of  suspension 
should  date  from  the  day  the  judgment  was 
affirmed  in  appeal.  Fontaine  &  The  Quebec 
Harbor  Commissioners,  2  Q.  L.  R.  261,  S.  C. 
1876. 

ni.  Jurisdiction  op. 

16.  Action  was  brought  by  the  Harbor  Com- 
missioners of  Montreal,  for  the  recovery  of  a 
piece  of  land  of  which  tney  claimed  the  owner- 
ship and  control  for  the  public,  and  on  which 
they  alleged  the  defendant  had  trespassed  and 
encroached — Held,  that  the  statute  16  Vic.  cap. 
24,  extending  the  jurisdiction  of  the  Harbor 
Commissioners  to  the  River  St.  Pierre,  and  riv- 
ing them  the  control  and  management  within 
the  limits  specified,  did  not  thereby  invest  in 
them  the  proprietorship  of  the  bed  of  the  river, 
so  to  enable  them  to  maintain  petitory  action 
againfit  propri6taires  riv^ains  within  the  ex- 
tended limits, upon  allegations  that  6uchj?r<)pn^ 
taires  riverains  had  encroached  upon  the  bed  of 
the  river.     The  Harbor  Commissioners  oj  Mont- 
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VII.  SlGNATtmE  OF. 

40.  The  declaration  in  a  proc^verbal  of 
seizure  that  the  guardian  has  signed,  when  he 
hae  only  made  hie  mark,  is  not  a  cause  of  nullity 
in  the  seizure,  and  the  guardiap  only  can  avail 
himself  of  it.  FerrauU  v.  Chartrand  &  Char' 
trand,  6  R.  L.  276,  C.  G.  1874  j  560,  sec.  5, 
C.  C.  P. 

Vni.  Rule  for  Contrainte  par  Corps 
Against. 

41.  On  a  rule  against  a  guardian  for  failing  to 
produce  the  effects  seized  when  required  so  to  do 
it  is  not  competent  to  demand  that  the  guardian 
be  held  to  oe  in  contempt  of  court,  but  only 
that  he  be  imprisoned  until  he  produce  the 
effects.  Wilson  v.  Fairiseau&  Pkillips,  1  L.  G .  J . 
253,  S.  C,  &  Workman  v.  Clarke  &  Dunlop,  1 
L.  C.  J.  264,  S.  C.  1857 ;  697,  C.  C.  P. 

42.  And  in  an  appeal  on  a  rule  for  contrainte 
par  corps  against  a  sheriff  as  guardian — Heldy 
that  where  the  plaintiff  resided  beyond  the  limits 
of  the  Province    the  court  would    order  the 

fuardian  to  be  released  from  imprisonment  on 
epositiDg  the  value  of  the  goods  in  the  hands 
of  the  prothonotary.  Leverson  et  al.  &  Boston, 
3  L.  C.  J.  223,  Q.  B. 


43.  The  court  will  ^nt  a  role  for  eontraintt 
without  previous  notice.*  RocUer  t.  McAvoifi 
2  L.  C.  J.  305,  S.  C.  1876. 

GUARDIANSHIP. 

I.  Of  Minors,  44. 

II.  Of  Natural  Ghildrek,  45. 

I.  Of  Mikors. 

44.  A  curator  and  not  a  tutor  must  be  ap- 
pointed  to  a  minor  emanicipated  by  marriage. 
Bums  et  al.  v.  Fontaine,  4  R.  L.  163,  S.  C. 
1871 J  317  C.  C. 

n.  Of  Natural  Ghildrev. 

45.  In  an  action  enpatemitd — HeUd,  that  tbe 
care  of  the  natural  child  devolves  upon  the 
mother  until  it  is  six  years  of  age,  and  that  afltr 
that  the  father  has  the  option  of  taking  the 
child  himself  or  pajing  for  its  support  to  the 
mother.  Dubois  v.  Eebert,  7  L.  G.  J.  29,  S.  C. 
1846;  240  C.  C. 

•  Coercive  imprisonment  cannot  be  carried  into  exec«> 
tion  witboat  a  Bpecial  rale  granted  by  tlia  eoort,  afa 
personal  notice  to  the  party  liable  to  it.  anlets  ancii  party 
abscond  in  order  to  avoid  ft,  781 0.  C.  r.— Ed. 
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HABEAS  CORPUS 1-12    673 
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HARBOR  COMMISSIONERS..  13-24    674 
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HIRE 26-27    676 

HOLIDAYS 677 
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HABEAS  COEPUS. 

I.  Discharge  Under,  1,  2. 

II.  In  Civil  Matters,  3. 
m.  Power  op  Courts  in,  4. 
IV.  When  Lies,  6-12. 

I.  Discharge  Under. 

1.  A  discharge  may  be  granted  upon  a 
petition  for  a  writ  of  nabeas  corpus  in  a  case 
where  a  defendant  is  detained  in  jail  under  a 


civil  process.    Fourquin  et  al.,  16  L.  C.  J.  l«'i 
Q.  B.  1872 ;  1062  C.  C.  P.  i 

2.  A  person  who  has  been  discharged  frci 
custody  upon  a  writ  of  habeas  corpcus  cannot  i 
arrested  a  second  time  for  the  same  cause,  wht* 
no  new  or  other  cause  of  arrest  iBdiscloeed,  a» 
that,  though  it  appear  that  the  warrant  wq 
quashed  by  a  judge  in  chambers  on  groubj 
which  in  a  case  precisely  similar  wae  fmw 
quently  held  by  the  court  to  be  insufficinii 
Duvemay  exp.,  &  Cott6  exp,,  19  L.  C.  J.  2U 
Q.  B.  1876. 
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HARBOR  COMMISSIONERS.    674 


n.  Ik  CiYiL  Mattbrs. 

3.  The  petitioner  was  imprifioned  in  virtne  of  a 
rale  o(contrainie  par  corps  issued  for  the  non- 
satisfaction  of  a  jadgment  rendered  against  him 
in  an  action  for  Iwel^^Seld,  that  a  writ  of 
liabeas  corpus  cannot  be  granted  to  liberate  a 
person  charged  with  process  in  a  civil  suit,  or  to 
reTiew  the  judgment  of  civil  courts^  or  to  ques- 
tion their  r^ularitj,  but  merely  to  keep  the  civil 
courts  withm  their  jurisdiction,  and  where  an 
application  for  such  writ  has  been  refused  by  a 
judge  in  chambers,  judicial  comity  wil]  prevent 
another  Judge  from  entertaining  it.  Danaghue 
erp.,  9  L.  C.  R,  286,  S.  C. ;  1040  C.  C.  P. 

m.  Power  of  CointTB  in. 

4.  On  a  petition  for  habeas  corpus  by  a  per- 
»>n  committed  under  a  warrant  of  the  speiucer 
0/' the  House  of  Commons  of  Canada — HeM,  that 
courts  or  judges  have  power  to  issue  writs  of 
habeas  corpus  in  matters  of  commitment  by 
either  hoase  of  parliament.  Lavoie  exp.,  5 
L.  C.  R.  99,  S.  C.  1866. 

IV.  When  Lies. 

5.  A  defendant  in  a  civil  suit  detained  in 
custodv  for  want  of  bail  cannot  be  dischai^ed 
on  habeas  corpus.  Wkiifield  exp.,  2  Rev.  de 
Le^.  337,  K.  B.  1813. 

b.  A  prisoner  committed  to  the  common  jail 
bv  parhament  during  pleasure  is  entitled  to  his 
didcoarge  as  soon  as  parliament  is  prorogued, 
and  sucn  discharge  may  be  obtained  oy  habeas 
corpus.  Memk  exp-,  2  Rev.  de  Leg.,  E.  B. 
Ibl7. 

7.  A  writ  of  habeas  corpus  will  not  be 
granted  in  the  case  of  a  defendant  confined  in 
jad  on  civil  process.  Bcsrber  ei  al.  &  (yHarron, 
»  L.  C.  R.  216,  S.  C.  1868;  1040  C.  C.  P. 

^.  Where  a  commitment  is  illegal  on  its  face 
the  court  will  not  wait  till  the  committing 
Gi&gistrate  has  been  notified  to  produce  the 
papers,  but  will  order  a  writ  of  hsibeas  corpus 
to  issue  inaianter.  Messier  exp.y  1  L.  C.  L.  J. 
'1,Q.  B.  1866. 

9.  A  writ  of  habeas  corpus  will  be  granted 
in  the  case  of  a  defendant  confined  in  ffaoi  on  a 
^t  ofeontrainie  pm  ccrpsy  by  reason  (yfrebellicn 
i  justice,  Orebasaa  exp.y  16 'L.  C.  J.  331,  Q.  B. 
im  ;  1840  c.  c. 

10.  And  the  defendant  being  dischar^  on 
nch  rule  is  do  longer  liable  to  coercive  im- 
pri^nment.  FHnce  exp.,  16  L.  C.  J.  332,  Q.  B. 
iJ7l. 

11.  A  writ  of  habeas  corpus  will  be  granted 
to  liberate  a  prisoner  charged  with  process  in 
a  civfl  suit,  isaaed  out  of  a  court  of  inferior 
jui^ction,  when  it  appears  on  the  face  of  the 
vrit  that  the  proceedings  have  been  beyond  the 
IBriadietion  or  the  court  from  which  it  issued. 
Uhmtf  k  Vi4Mux  k  Viaux,  18  L.  C.  J.  214, 
S-C.I874  5  1052C.  C.  P. 

12.  On  an  application  by  a  father  for  posses- 
Mi  of  his  child,  a  girl  of  fourteen  years  of  age, 
tken  living  with  her  mother — Held,  that  the 
tftQect  of  habeas  corpus  was  to  see  that  no  person 
m  deprived  of  his  liberty  illegally  and  against 
liid  will,  and  not  to  determine  tne  respective 


rights  of  \parties  over  one  another,  and  cannot 
therefore  be  used  by  a  father  to  enforce  his  right 
to  the  custody  of  his  children.  Stoppellben  v. 
jBu«,2Q.  L.R.  266,  S.C.  1876. 


HAND  WRITING. 

I.  Evidence  of,  see  EVIDENCE. 

II.  Comparison  of,  see  EVIDENCE. 


HARBOE  COMMISSIONERS. 

I.  By-Laws  op,  13. 

II.  JUDGMBNTS  OF,  14,  16. 

III.  Jurisdiction  of,  16. 

I.  By-Laws  of. 

13.  The  petitioner  applied  by  a  writ  of  certior- 
ari from  a  conviction  ofthe  harbour  commission- 
ers of  Montreal,  imposing  a  penaltv  of  £5  and 
sixty  days  imprisonment  in  default  orpayment — 
Heidj  that  wLere  power  had  been  given  to  the 
said  commissioners  to  impose  a  penaltv  of  £6 
or  sixty  days  imprisonment,  that  a  by'law  im- 
posing a  penalty  as  above  was  illegal.  Rudolph 
exp.  &  Tne  Harbor  Commissioners  of  Montreal, 
1  L.  C.  J.  47,  S.  C.  1866. 


II.  Judgments  OF. 

14.  The  harbour  commissioners  may  word 
a  judgment  so  as  to  prevent  its  becoming  exe- 
cutory immediately  after  the  lapse  of  fifteen 
days  from  the  day  on  which  it  was  rendered. 
Audet  k  The  Qud)ec  Harbor  Commissioners, 
2  Q.  L.  R.  249,  S.  C.  1876. 

15.  But  the  Harbor  Commissioners  cannot 
frame  a  judraient  suspending  a  pilot  so  as  to 
make  ^*it  take  effect  in  the  event  of  an  appeal 
from  the  opening  of  navigation  next  year,"  inas- 
much as,  by  the  statute,  the  term  of  suspension 
should  date  from  the  day  the  judgment  was 
affirmed  in  appeal.  Fontaine  k  The  Quebec 
Harbor  Commissioners,  2  Q.  L.  R.  261,  S.  C. 
1876. 

in.  Jurisdiction  op. 

16.  Action  was  brought  by  the  Harbor  Com- 
missioners of  Montreal,  for  the  recovery  of  a 
piece  of  land  of  which  they  claimed  the  owner- 
ship and  control  for  the  public,  and  on  which 
they  alleged  the  defendant  had  trespassed  and 
encroached— 5eW,  that  the  statute  16  Vic.  cap. 
24,  extending  the  jurisdiction  of  the  Harbor 
Commissioners  to  the  River  St.  Pierre,  and  liv- 
ing them  the  control  and  management  within 
the  limits  specified,  did  not  thereby  invest  in 
them  the  proprietorship  of  the  bed  of  the  river, 
so  to  enable  them  to  maintain  petitory  action 
tk^msi  proprUiaires  riv&rains  within  the  ex- 
tended hmits,upon  allegations  that  e\ichpropri&' 
taires  rioirains  had  encroached  upon  the  bed  of 
the  river.     The  Harbor  Commissioners  of  Mont- 
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VII.  SiGNATrBE  OP. 

40.  The  declaration  in  a  proch-verhal  of 
seizure  that  the  guardian  has  signed,  when  he 
has  only  made  his  mark,  is  not  a  cause  of  nullity 
in  the  seizure,  and  the  guardiai)  only  can  avail 
himself  of  it.  Perrault  v.  Chartrand  &  Char- 
trand,  6  R.  L.  276,  C.  C.  1874 ;  660,  sec.  6, 
C.  C.  P. 

Vni.  Rule  for  Contrainte  par  Corps 
Against. 

41.  On  a  rule  against  a  guardian  for  failing  to 
produce  the  effects  seized  when  required  so  to  do 
it  is  not  competent  to  demand  that  the  guardian 
be  held  to  be  in  contempt  of  court,  but  only 
that  he  be  imprisoned  until  he  produce  the 
effects.  Wilson  v .  PaarUeau  &  Phillips,  I  L .  C .  J . 
263,  S.  C,  &  Workman  v.  Clarke  &  Dunl^p,  1 
L.  C.  J.  264,  S.  C.  1867  j  697,  C.  C.  P. 

42.  And  in  an  appeal  on  a  rule  for  contrainte 
par  corps  against  a  sheriff  as  guardian — Held, 
that  where  the  plaintiff  resided  beyond  the  limits 
of  the  Province  the  court  would  order  the 
guardian  to  be  released  from  imprisonment  on 
depositing  the  value  of  the  goods  in  the  hands 
of  the  prothonotary.  Leverson  et  ah  &  Boston, 
3  L.  C.  J.  223,  Q.  B. 


43.  The  court  will  ^nt  a  rule  for  ccntrainit 
without  previous  notice.*  BocUcr  t.  McAvoyj 
2  L.  C.  J.  306,  8.  C.  1876. 


GUARDIANSHIP. 

I.  Of  Minors,  44. 

II.  Of  Natural  Ghildbek,  45. 

I.  Of  Minors. 

44.  A  curator  and  not  a  tutor  must  be  ap- 
pointed to  a  minor  emanicipated  by  marriage. 
Bums  et  al.  v.  Fontaine,  4  R.  L.  163,  S.  C. 
1871 ;  317  C.  C. 

n.  Of  Natural  CmLDREV. 

46.  In  an  action  en  patemit^^Hdd,  that  the 
care  of  the  natural  child  devolves  upon  ibe 
mother  until  it  is  six  years  of  age,  and  that  after 
that  the  father  has  the  option  of  taking  the 
child  himself  or  paying  for  its  support  to  the 
mother.  Dubois  v.  mbert,  7  L.  C.  J.  29,  S.  G. 
1846  ;  240  C.  C. 


*  Coerdve  ImpHflonment  eannot  be  carried  into  execs- 
tion  without  a  speoial  nile  cranted  by  the  eonrt,  ifler 
personml  notice  to  the  par^  liable  to  it.  unletB  mich  party 
abscond  in  order  to  avoid  ft,  781 0.  C.  P.— £d. 


H. 


SUMMARY  OP  TITLES. 


Art.  Page 

HABEAS  CORPUS 1-12    673 

HAND  WRITING 674 

HARBOR  COMMISSIONERS..  13-24    674 
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HABEAS  COEPUS. 

I.  Discharge  Under,  1,  2. 

II.  In  Civil  Matters,  3. 
in.  Power  or  Courts  in,  4. 
IV.  When  Lies,  6-12. 

I.  Discharge  Under. 

1.  A  di8chai*ge  mav  be  granted  upon  a 
petition  for  a  writ  of  nabeas  corpus  in  a  case 
where  a  defendant  is  detained  in  jail  under  a 


civil  process.    Fourquin  et  al.,  16  L.  C.  J.  Ulii 
Q.  B.  1872 ;  1062  C.  C.  P. 

2.  A  person  who  has  been  discharged  fiC4: 
custody  upon  a  writ  of  habeas  corpas  cannot  b 
arrested  a  second  time  for  the  same  cause,  wh<- 
no  new  or  other  cause  of  arrest  Lsdiecloeed,  an^ 
that,  though  it  appear  that  the  wairant  wa 
quashed  by  a  judge  in  chambers  on  grono 
which  in  a  case  precisely  similar  was  ccobf>< 
quently  held  by  the  court  to  be  insafficiaki 
Vuvemay  exp.,  &  CoiU  exp.,  19  L.  C.  J.  2Ai 
Q.  B.  1876. 
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n.  Ik  CiYiL  Mattsrb. 

3.  The  petitioner  was  itnprifioned  in  virtue  of  a 
rale  oicontramte  par  corps  issued  for  the  non- 
satisfaction  of  a  jadcment  rendered  against  him 
in  an  action  for  uxfei-^ffeld,  that  a  writ  of 
habeas  corpos  cannot  be  granted  to  liberate  a 
person  charjged  with  process  in  a  civil  suit^  or  to 
review  the  judgment  of  civil  courts,  or  to  ques- 
tion their  regularity,  but  merely  to  keep  the  civil 
courts  withm  their  jurisdiction,  and  where  an 
application  for  such  writ  has  been  refused  by  a 
jam  in  chambers,  judicial  comity  will  prevent 
another  judge  from  entertaining  it.  Donaghue 
€zp.,  9  L.  C.  R,  286,  S.  C.  j  1040  C.  C.  P. 

m.  Power  of  CoimTs  in. 

4.  On  a  petition  for  habeas  corpus  by  a  per- 
son committed  under  a  warrant  or  the  speaker 
of  the  House  of  Commons  of  Canada — Heui,  that 
coortfi  or  judges  have  power  to  issue  writs  of 
habeas  corpus  in  matters  of  commitment  by 
either  house  of  parliament.  Lavoie  exp.,  5 
L  C.  R.  99,  S.  C.  1866. 

IV.  When  Lies. 

5.  A  defendant  in  a  civil  suit  detained  in 
custodv  for  want  of  bail  cannot  be  dischai^ed 
cQ  habeas  corpus.  Whitfield  exp.,  2  Rev.  de 
Leg.  337,  K.  B.  1813. 

b.  A  prisoner  committed  to  the  common  jail 
br  parhament  during  pleasure  is  entitled  to  nis 
liidcliarse  as  soon  as  parliament  is  prorogued, 
and  sacn  discharge  may  be  obtained  Dy  habeas 
corpus.  Honk  exp-,  2  Rev.  de  Leg.,  E.  B. 
1^17. 

7.  A  writ  of  habeas  corpus  will  not  be 
^nied  in  the  case  of  a  defendant  confined  in 
jail  on  civil  process.  Bcsrber  ei  ah  &  (yHarrony 
»  L.  C.  R.  216,  S.  C.  1868;  1040  C.  C.  P. 

^.  Where  a  commitment  is  illegal  on  its  face 
the  court  will  not  wait  till  the  committing 
magistrate  has  been  notified  to  produce  the 
papers,  but  will  order  a  writ  of  haoeas  corpus 
to  issue  inaUmter,  Messier  exp.,  1  L.  C.  L.  J. 
tl,Q.  B.  1866. 

9.  A  writ  of  habeas  corpus  will  be  granted 
IB  the  case  of  a  defendant  confined  in  gaol  on  a 
vrit  ofcontrainte  pm  carpsy  by  reason  cSrebellion 
ijustiee.  Cfrebassa  exp.,  16 *L.  G.  J.  331,  Q.  B. 
im  ;  1840  c.  c. 

10.  And  the  defendant  being  dischar^  on 
fi^ch  rule  is  DO  longer  liable  to  coercive  im- 
priaonment,    Frince  exp,,  16  L.  C.  J.  332,  Q.  B. 

11.  A  writ  of  habeas  corpus  will  be  granted 
to  liberate  a  prisoner  charged  with  process  in 
a  civil  suit,  imned  out  of  a  court  of  inferior 
juisdicdon,  when  it  appears  on  the  face  of  the 
vrit  that  the  proceedings  have  been  beyond  the 
jsnadidion  or  ^e  court  from  which  it  issued. 
lAcoif  k  Viaux  k  Viaux,  18  L.  C.  J.  214, 
S,C.I874;  1062  C.C.  P. 

^12.  On  an  application  by  a  father  for  posses- 
sen  of  his  chiio,  a  girl  of  fourteen  years  of  age, 
ilea  living  with  her  mother — Held,  that  the 
^Ajeet  of  habeas  corpus  was  to  see  that  no  person 
m  deprived  of  his  liberty  illegally  and  against 
^  willy  and  not  to  determine  tne  respective 


rights  of  \parties  over  one  another,  and  cannot 
therefore  be  used  by  a  father  to  enforce  his  right 
to  the  custody  of  his  children.  Stoppellben  v. 
Hull,  2  Q.  L.  R.  266,  S.  C.  1876. 


HAND  WRITING. 

I.  Evidence  of,  see  EVIDENCE. 

II.  CoMPARisoK  OF,  sse  EVIDENCE. 


HARBOE  COMMISSIONERS. 

I.  By-Laws  op,  13. 

II.  JUDOMEKTS  of,  14,  16. 

III.  Jurisdiction  of,  16. 

I.  By-Laws  of. 

13.  The  petitioner  applied  by  a  writ  of  certior- 
ari from  a  conviction  ofthe  harbour  commission- 
ers of  Montreal,  imposing  a  penaltv  of  £6  and 
sixty  days  imprisonment  in  default  of  payment — 
Heid,  that  wnere  power  had  been  given  to  the 
said  commissioners  to  impose  a  penaltv  of  £6 
or  sixty  days  imprisonment,  that  a  by 'law  im- 
posing a  penalty  as  above  was  illegal.  Rudolph 
exp.  k  Tne  Harbor  Commissioners  of  Montreal, 
1  L.  C.  J.  47,  S.  C.  1866. 


II.  Judgments  OF. 

14.  The  harbour  commissioners  may  word 
a  judgment  so  as  to  prevent  its  becoming  exe- 
cutory immediately  after  the  lapse  of  fifteen 
days  from  the  day  on  which  it  was  rendered. 
Audet  k  The  Quebec  Harbor  Commissioners, 
2  Q.  L.  R.  249,  S.  C.  1876. 

15.  But  the  Harbor  Commissioners  cannot 
frame  a  judraient  suspending  a  pilot  so  as  to 
make  ^'it  take  effect  in  the  event  of  an  appeal 
from  the  opening  of  navigation  next  year,"  inas- 
much as,  by  the  statute,  the  term  of  suspension 
should  date  from  the  day  the  judgment  was 
(Uffirmed  in  appeal.  Fontaine  k  The  Quebec 
Harbor  Commissioners,  2  Q.  L.  R.  261,  S.  C. 
1876. 

ni.  Jurisdiction  op. 

16.  Action  was  brought  by  the  Harbor  Com- 
missioners of  Montreal,  for  the  recovery  of  a 
piece  of  land  of  which  they  claimed  the  owner- 
ship and  control  for  the  public,  and  on  which 
they  alleged  the  defendant  had  trespassed  and 
encroached — Held,  that  the  statute  16  Vic.  cap. 
24,  extending  the  jurisdiction  of  the  Harbor 
Commissioners  to  the  River  St.  Pierre,  and  giv- 
ing them  the  control  and  management  within 
the  limits  specified,  did  not  thereby  invest  in 
them  the  proprietorship  of  the  bed  ofthe  river, 
so  to  enable  them  to  maintain  petitory  action 
2kg2kmBi  propriMaires  riv&rains  within  the  ex- 
tended limits, upon  allegations  that  euchproprU- 
taires  riv&rains  had  encroached  upon  the  bed  of 
the  river.     The  Harbor  Commissioners  of  Mont- 
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real  v.  Hall  et  al.  S  TJu  Harbor  Commissioners 
of  Montreal  v.  Lyman  et  al,,  5  L.  C.  J.  156,  S.  C- 
1861. 


HEIRS— 5e«  SUCCESSIONS. 

I.  AoTioN  Agaikst,  17. 

II .  Actions  bt,  18,  22. 

III.  Eyidekce  of  Heirship,  23. 

IV.  Liability  of  for  Debts  of  Parents,  24. 

I.  Action  Against. 

17.  Where  action  was  brought  against  several 
heirs  and  exception  was  filed  on  the  ground  that 
they  had  not  all  been  made  parties  to  the  suit — 
Heid,  that  this  was  not  a  valid  objection  if,  in 
the  progress  of  the  action,  they  had  all  been 
brought  into  the  suit  by  an  interlocutory  judg- 
ment of  th e  court.  Viger  eiux,Y,  Poihier,  S .  a, 
394,  E.  B.  1830. 

II.  Actions  bt. 

18.  In  an  action  by  heirs  to  obtain  possession 
of  an  estate  from  a  tiers  d^ienteur,  upon  which 
the  dower  of  the  mother  was  charged — Held, 
that,  BB  the  defendant's  title  was  derived  from  the 
mother,  that  they  could  notobtainpossession  so 
long  as  she  survived.  Lemieux  v.  Jfionne,  1  Rev. 
de  L6g.  348,  K.B.  1817. 

19.  But  in  another  action  by  an  heir-at-law 
against  the  executor  of  the  will  of  his  ancestor 
— Held,  that  the  action  must  be  maintained. 
McLean  v.  McCord,  1  Rev.  de  L^g,  344,  K.  B. 
1820. 

20.  But  an  action  in  revendication  cannot  be 
maintained  by  the  presumptive  heir  of  an  estate 
or  succession  of  an  absentee,  if  he  be  curator 
to  the  estate  of  the  absentee,  or  entitled  to 
the  possession  thereof  by  virtue  of  an  envoie 
de  possession  or  the  death  of  the  absentee. 
Gauvin  v.  Caron,  2  Rev.  de  L4g.  277,  K.  B. 
1819.' 

21.  Action  was  brought  by  the  heirs  of  a  wife 
common  as  to  property  against  the  father,  pray- 
ing to  be  decl  area  proprietors  of  one-half  of  the 
farm  belonging  to  tne  community — Held,  that  it 
was  necessary  to  specify  what  half,  if  a  partition 
have  taken  place,  and,  if  not,  to  pray  for  a  par- 
tition by  the  declaration.  Lalonae  et  al,  v.  La- 
londe,  6  L.  C.  R.  97,  8.  C.  1854. 

22.  Where  one  claims  to  be  heir  of  an  estate, 
he  cannot  at  the  same  time  bring  action  as  credi- 
tor of  the  estate.  Fraser  v.  Abbott  etal.,  5R.  L. 
234,  S.  C.  1873. 

HI.  Evidence  of  Heirship. 

23.  On  the  contestation  of  an  opposition  filed 
to  the  seizure  of  certain  property  taken  in  exe- 
cution as  belonging  to  the  aefendant,  in  which 
the  oppoeant  claimed  in  virtue  of  a  iudicial  sale 
to  the  purchaser  from  whom  she  inherited,  and 
in  virtue  of  a  deed  of  partition  of  her  share  of 
the  property — Held,  that  such  partition  among 
co-beirs,  when  duly  homologated,  is  evidence 
sufficient,  as  against  third  parties,  of  the  quality 
assumed  by  such   heirs,  and  that  it  was  not 


necessary  that  certificates  of  baDiiam  or  ilx. 
riage  should  be  produced.  Mauory  k  Uv\^ 
L.C.R.  346,  Q.B.  1852. 

IV.  LlABIUTT   0F,^R  DSBTS  OF  Pl&E 

24.  In  an  action  against  an  heir  for 
amount  of  pew  rent  due  by  his  late  father  Iq 
parish  church,  and  also  for  chaigeeof  inteni 
^HM,  there  being  three  heirs,  that  he 
only  liable  for  one-third,  and  the  judnneiii 
reformed  in  conformity  with  such  bouing. 
Fabrique  de  MantrM  v.  Brauli,  1 L.  C.L.  J; 
S.  C.  K.  1866 ;  736  C.  C. 


HEIRSHIP. 
I.  Evidenoe  of,  see  EVIDENCE. 


HIGH  CONSTABLE. 

I.  Status  of. 

25.  The  plaintiff  having  a  jud^ent  ^\ 
the  high  constable,  seized  some  thmgs  ip  hif 
fice,  and  the  defendant  opposed  the  seizure 
the  ground  that  it  was  made  within  the  limil 
the  court  house,  because  they  were  seizf  J  f 
public  ofiice,  and  also  because,  being  undti 
value  of  thirty  dollars,  ihey  were  exempt  ' 
seizure  under  C.  S.  L.  C.  cap.  86,  sec.  3--J 
that  the  high  constable  was  not  a  rec( 
officer,  and  was  not  obliged  to  have  an  offi( 
the  execution  of  his  duties.  BussOre  v.  f  ai 
14  L.  C.  R.  87,  C.  C.  1864. 


HIRE— iS6<5  MASTER  AND  SI 

VANT. 

I.  By  the  Month,  26. 
n.  Contract  of,  27. 

I.  Bt  the  Month. 

26.  Defendant  lodged  a  horse  with  plai 
livery  stable  keeper,  to  take  care  of^  for  whj 
agreed  to  pay  seventeen  dollars  jper  inonr 
at  the  end  of  a  week  he  took*the  horee  awi 
then  tendered  $4.25,  which  was   at  thi 
agreed  upon,  but  the  plaintiff  aUegmg  tl 
should  pay  at  a  mater  rate  for  80  ^oi 
riod — Held,  that  tne  plaintiff  oonld  not  : 
more  than  was  offered.  Avery  v .  iMmploTj 
77,  S.  C.  1872. 

n.  Contract  of. 

27.  In  an  action  for  the  value  of  w. 
labor  done  in  the  repair  and  manu&cture 
tain  articles — Held,  that  this  was  not  a  sa 
and  simple,  but  a  contract  for  the  hire  oi 
which  did  not  come  under  the  Statute  of  *" 
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Donegani  k  MoUineUi,  14  L.  C.  J.  106,  Q.  6. 

1869. 


HOLIDAYS— flfee  VACATION. 


HORSES.     ^ 

I.  Liability  fob  Damage  Caused  by^  see 
DAMAGE,  Liability. 

II.  Not  Subject  to  the  Pbiyilege  of  a 
LiSDLOKD  IS  Towns,  see  PRIVILEGE  of  Land- 
lord. 

m.  Responsibility  foe,  see  DAMAGES, 
OBLIGATIONS,  Ac. 


HOTEL  DIEU. 

I  SrpEBiEUBE  OF,  See    CORPORATIONS, 
Beuoiocs. 


HOTEL  KEEPERS. 

1-  Liabilitt  of,  28-.30. 
II.  Powers  OF,  31. 
in.  Pbiviijeob  of,  32. 
IV.  Rights  of,  33. 

I.  Liability  of,  see  LICENSE  LAW. 

28.  Action  was  brought  by  the  plaintiff 
against  a  hotel  keeper  for  the  value  of  his  over- 
coat, given  in  charge  to  a  servant  of  the  hotel 
while  attending  a  ball  there,  for  which  he 
received  a  check,  and  which  afterwards  could 
u'>t  he  found — Held,  that  the  defendant  was 
hable,  Bourgainv,  Eogan,  IB  L.C.B,A24C.C. 
I5f5^ ;  1814  C.  C,  Q.  39  Vic.  cap.  23,  sec.  2, 

29.  And  in  another  case,  where  the  plaintiff 
left  his  horse  with  the  defendant,  a  hotel  keeper 
b  Montreal,  and  it  was  found  that  its  mane  and 
tail  had  been  shorn  during  the  ni^ht  while  in 
defendant's  stable — Held,  tnat  as  be  received 
Ii0r;«e8  at  livery,  that  he  was  liable  for  the 
liamaee,  as,  witnout  proof  to  the  contrary,  it 
wuolif  be  held  to  be  committed  by  his  servants 
w  bv  their  neglect.  Durocher  v.  Meunier,  9 
L  C:  R.  8,  8.  C!  1868 ;  1064  &  1816  C.  C. 

30.  But  where  action  was  brought  to  recover 
the  value  of  a  valise  and  its  contents,  which 
va»  deposited  with  the  landlord  of  a  hotel  by  a 
tnTeller,  who  asked  leave  to  place  it  there,  and 
*ho  went  away  without  returning  to  lodge  in 
IIm  house,  and  on  his  return  the  next  day  the 
valise  had  disappeared,*  without  any  proof  of 
bad  &ith  on  the  part  of  the  landlord  or  his  ser^ 
vtDts— ^eiJ,  that  the  action  lay  against  the 
jacdlord  for  the  loss,  as  the  delivery  to  him  was 
19  the  nature  of  a  voluntary  deposit.  Holmes 
V.  Jfoore,  17  L.  C.  R.  146,  S.  C.  1867. 

n.  Powers  of. 

31.  A  hotel  keeper  is  incompetent  to  fill  the 
fKwition  of  Buperintendent  of  a  municipality. 


Leclerc  v.  La  Corporation  de  Paroisse  de  St, 
Joachim  de  la  Pointe  Clairey  7  L.  C.  J.  81,  S.  C. 
1863. 

ni.  Pbiyilbqe  of. 

32.  In  an  action  in  revendication,  in  which 
the  plaintiff,  alleging  himself  to  be  of  the  city  of 
Queoec,  sought  U>  recover  of  the  defendant  cer- 
tain property  consisting  of  wearins  apparel  and 
books,  together  with  the  trunk  ana  box  contain- 
ing them,  and  the  defendant  pleaded  that  the 

E lain  tiff  was  a  traveller,  having  no  domicile  in 
lower  Canada,  and  had  board^  with  him  (the 
defendant)  as  such,  and  that  consequently  he 
had  a  right  to  detain  the  thinss  in  question  for 
the  price  of  his  board — Heut,  on  proof  that 
plaintiff  had  boarded  with  defendant  by  the 
month,  that  he  could  not  be  considered  a  travel- 
ler, wiUiin  the  meaning  of  Art.  176  of  the  Custom 
of  Paris,  and  that  the  defendant  had  therefore 
no  privilege  or  lien  upon  his  effects.*  Cooper 
V.  bourns,  13  L.  C.  R.  358,  C.  C.  1863. 

IV.  Rights  of. 

33.  Hotel  keepers  may  recover  at  law  the 
value  of  liquors  sold  to  travellers  stopping  in 
the  house.  Mercier  v.  Billon,  6  L.  C.  J.  o37, 
C.  C.  1861 ;  1481  C,  C. 


HUDSON  BAY  TERRITORY. 

I.  Law  in,  34-37. 

II.  Limits  of,  38. 

I.  Law  in. 

34.  The  English  common  law  prevailing  in 
the  Hudson  Bay  Territories  does  not  appljr  to 
natives  who  are  joint  occupants  of  the  territories, 
nor  does  it  supersede  or  abrogate,  even  within 
the  limits  of  the  charter  of  Uie  Hudson  Bay 
Company,  the  laws,  usages  and  customs  of  the 
aborigines.  Connelly  v.  Woolrich  &  Johnson 
et  al,  11  L.  C.  J.  197,  S.  C.  1867. 

36.  And  held,  also,  that  no  other  portions  of 
the  English  common  law  than  those  introduced 
by  King  Charles'  charter  obtains  in  the  Hud- 
son Bay  Territories.t    lb. 


*  By  the  statnte  of  Qnebeo.  89  Vie.  oap.  28,  no.  1.  it 
ia  now  provided  that  every  innkeeper,  DOftrdinjr  hoiue 
keepo*  and  lodging  house  Keeper  shall  have  a  uen  on 
the  Daggage  and  property  of  his  guest,  boarder  or  lodger, 
and  in  addition  to  aU  other  remedies  provided  by  Taw 
shall  have  the  right,  in  cue  the  same  shall  remain  unpaid 
for  three  months,  to  sell  by  public  auction  the  baggage 
and  property  of  such  guest,  boarder  or  lodger,  on  giving 
one  week's  notice  by  advertisement  in  a  newspaper,  pub- 
lished in  the  municipality  in  which  the  boarding  house, 
inn,  or  lodging  is  situated  •  •  •  •  stating  the  name 
of  the  gues^  boarder  or  lodger,  the  amount  of  nla  indebt- 
edness, a  description  of  the  baggage  or  other  property  to 
be  sold,  the  time  and  place  of  sale,  and  the  name  of  the 
auctioneer,  and  after  such  sale,  such  innkeeper,  boarding 
house  keeper,  or  lodging  house  keeper  may  apply  the 

Erooeeds  or  such  sale  in  payment  of  the  amount  due  to 
im  and  the  cost  of  such  advertising  and  sale  and  shall 
eiy  over  the  surplus,  if  any,  to  the  person  entitled  there- 
,  on  application  being  made  byhfm  therefor.— Ed. 

t  By  the  Imperial  Act  of  1868  (C.  82  flt^  Vie.  p.  III.  A 
IT.) all  the  territoir  belonging  to  the  Hudson  Bay  Com- 
pany, became,  and  is  now  part  of  the  Dominion  of 
Canada,  and  subject  to  the  laws  and  government  thereof. 
— Bd. 
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36.  That  the  English  law  was  not  introduced 
into  the  North  West  Territories  by  the  cession 
from  France  to  England,  or  bj  Royal  proclama- 
tion subsequent  to  that  date.    lb. 

37.  That  neither  the  decrees  of  the  Council 
of  Trent,  nor  the  ordinances  of  the  French  kings, 
nor  the  British  Marriage  Acts  were  law  in  that 
part  of  the  North  West  Territories  in  1803.    lb. 

II.  Limits  of. 

38.  The  Hudson  Bay  Company's  charter  was  of 
doubtful  validity,  yet  if  valia  the  chartered  limits 
of  the  company  did  not  extend  westward  beyond 
the  navigable  waters  of  the  river  flowing' into 
the  bay.    lb. 

HUSBAND  AND  WIFE— /See  CON- 

SORTS. 
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I.  Accept Ai?C£  of,  39. 

II.  Action  in  Declaration  of,  40. 

III.  Arrears  of  Interest  on,  41,  42. 

IV.  Causes  of  Nullity  in,  43,  44. 

V.  Collocation  of,  46. 

VI.  Created  by  Legacy,  46,  47. 

VII.  Description  of  Property  in,  48. 
Vin.  Discharge  of,  49, 50. 

IX.  Divisibility  of,  61,  62. 

X.  Extinction  of,  63-66. 

XI.  Fraud  in,  see  FRAUD. 

XII.  General,  66. 

Xni.  Given  by  Insolvent,  67, 68. 

XIV.  Given  by  Wife  for  Husband,  69. 

XV.  Given  during  Seizure,  60. 

XVI.  Hypothecation  of  Servitudes,  61. 

XVII.  Illegal,  62. 
XVni.  Judicial,  63. 

XIX.  Legal,  64,  66. 

XX.  Liability  Under. 
Of  Third  Holder,  Q^. 
Of  Corproprietora,  67. 

XXI.  Of  the  Crown,  68-76. 
XXTI.  Of  Vendor  or  Bailleur  de  Fonds, 


XXIII.  Of  Wife,  77-86. 

XXIV.  On. 
Orovm  Lands y  86. 

Land  Held  in  Free  and  Common  Socca^e,  87. 

Lease,  88. 

Property  of  Donor,  89. 

Property  of  Executor,  90,  91. 

Property  of  Insolvent,  92-94. 

Undtviaed  Property,  96. 

Vessels,  96. 

XXV.  Payment  of. 
By  Legatees,  97. 

XX  Vl.    Pleading   in  Actions  on,  98,  99. 
XX Vn.  Prescription  of,  100. 

XXVIII.  Preservation  of,  101. 

XXIX.  Ranking  of,  102-104. 

XXX.  Registration  of,  106-108. 

XXXI.  Renewal  of,  109. 
XXXn.  Renunciation  of,  110,  111. 
XXXm.  Right  of,  112-116. 

XXXIV.  Right  to  Hypothecate.  116. 

XXXV.  Right  of  Creditors,  117-119. 
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XXXVI.  Rights  of  Mortoaoor,  120,122. 
XXX vn.  Sale  of  Property  Scmectto, 
123. 

XXXVIII,  Security  Against,  124-126. 

XXXIX.  Transfer  of,  127-130. 
XL.  Waiver  of,  131. 
XLI.  What  Covers,  132-133. 
XLH.  What  is,  134. 

I.  Acceptance  of. 

39.  For  the  validitv  of  a  deed  of  mortgage  i 
for  the  security  of  such  obligation — ^eU,reTH 
ing  the  judgment  of  the  court  below,  that  it  I 
not  necessary  that  the  creditor  be  present, 
that  the  deed  be  accepted  by  him,  or  by  i 
one  in  his  name.  Ryanv,  Halpin,  6  L.C. 
61,  Q.  B.  1866. 

II.  Action  in  Declaration  of. 

40.  In  an  action  in  declaration  of  ahypoth^ 
arising  out  of  a  deed  in  the  nature  of  a  tranf^ 
tion,  by  reason  of  a  hypothecary  claim  after " 
cussion — Held,  confirming  the  judgment  ofil 
court  below,  that  there  must  bediscussion  off 
the  estate,  moveable  and  immoveable,  of 
debtor  before  recourse  can  be  had  against  the  i 
detenteur,  and  that  the  defendant  was  not  bo^ 
to  indicate  the  effects  to  be  discussed.   DtBt 
jeu    V.   Deschamps,  16  L.  C.    R.   454,  k\ 
L.  C.  L.  J.  68,  Q.  B.  1866 ;  2116  C.  C. 

ni.  Arrears  of  Interest  on. 

41.  A  tiers  ditenieur  against  whom  the  Lt^ 
pothecary  action  is  brought,  is  bound  to  fay 
all  arrears  of  interest  not  prescribed  o^er  aoii 
above  two  years  and  the  current  year,  although 
there  have  been  no  special  r^istration  of  sucli 
arrears.  McDonald  ei  at.  v.  Nolan,  14  L.  C.  i 
126,  Q.  B.  1869  ;  2122,  2123,  2124,  2126  A  2250 
C.  C. 

42.  And  held,  also,  that  the  formality  of  regis 
tering  the  arrears  of  interest  not  prescrili'l 
beyond  two  years  and  the  current  year,  does  to 
change  the  effect  of  the  common  law  in  particu 
larcasei?,  as  for  instance  where  two  hvpothei-ar 
creditors  claim  concurrently  at  the  dietributioi 
of  the  proceeds  of  an  immoveable,  sold  in  couit 
of  law.    lb. 

IV.  Causes  of  Nullity  in. 

43.  Where  the  plaintiff  had  taken  a  hypothi 
on  an  immoveable  property,  of  which  tie  mm 
gagor  had  possession  only,  subject  to  a  prohit 
tory  clause  aeainst  selling,  alienating  or  hn; 
thecating,  and  after  the  hypothec  waa  grantetl  t 
property  was  receded  to  the  original  owner  by  n. 
tual  consent — Held,  confirming  thejudgmeDt 
the  court  below,  on  hypothecary  action  broug 
by  the  mortgagee,  that  such  prohibitory  clau 
was  valid,  and  a  hypothec  granted  in  oppofiiti< 
to  such  claim  was  absolutely  nail  and  vo 
Lynch  &  Hainault,  6  L.  C.  J.  306;  Q.  B.  186i 

/    44.  The  causes  of  nullity  of  hypothecs  m< 
/  tioned  in  art.  2091  of  the  Civil  Code  must 
I  strictly  limited  to  the  causes  mentioned  in  su 

I  article.    Larose  &  BrouUlard,  19  L.  C.  J.  1 

II  Q.  B.  1876. 
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;   v.  Collocation  of,  see  Ranking  of. 

45.  A  creditor  who  has  a  special  hypothec  on 

I  &D  iDimoveahle,  sold  by  authority  of  iuetice,  has 

the  right  to  demand  being  collocated  in  propor- 

tkn  to  the  amount  raised,  by  giving  securiu 

to  Ktum  the  amount  ibr  which  he  is  collocated, 

ia  case  the  immoveables  not  yet  seized  and  sold, 

and  which  are  specially  hvpothecated  for  the 

payment  of  other  creditors  oy  general  hypothec, 

timid  be  found  insufficient  to  satisfy  tne  claim 

of  such  other  persons .  Delearave  v .  HessauUes  & 

\Jkle^aoe  k  DHushaud,  9  L.  G.  J.  89,  S.  C. 

U^€5,  k  Laframboise  k  Berihelot  k  Kemick,  A 

taframbMse  k  Lynch  et  ux.  Lb.>  730  C.  C.  P. 

VI.  Ceeatjbd  by  Leqact.    a      ^  ^        V  '  «* 

4^.  The  father  and  mother  of  the  respondent 
married  with  ante-nuptial  contract,  by  which  the 
property  of  the  wife  was  settled  upon  her,  and, 
prior  to  her  death,  she  made  a  will  bequeathing, 
among  other  things,  the  sum  of  £2000  to  the 
respondent,  her  son,  and  the  residue  of  her 
estate  to  her  husband — Held,  on  an  oppo- 
sition afterwards  b]^  the  respondent  to  be  paid 
the  £2,000,  by  privilege  of  hyootheo  on  the 
proceeds  of  the  sale  of  the  real  estate  of  her 
father,  which  was  sold  by  authority  of  justice, 
reversing  the  judgment  of  the  Court  of  Appeal 
and  connrming  that  of  original  jurisdiction ,  that 
no  hypothec  was  created  by  such  legacy,  and 
lUt  the  opposition  must  therefore  be  dismissed. 
Smith  X.  Brawfiy  2  Bev.  de  L^g.  474,  P.  C. 

47.  By  a  clause  in  his  will  the  testator  lefl  and 
t>equeatbed  to  the  opposant  the'  sum  of  fifty 
ponnds  sterling,  out  of  the  moneys  referred  to  in 
the  will  **  annually,  during  her  natural  life, 
^hkh  my  executor  will  r^ularly  transmit  to 
hirr"  On  opposition  for  payment  out  of  an 
tttate  Bo]d,wbich  had  belong  to  the  testator — 
Held,  that  no  mortgage  existed  in  favor  of  the 
Ljipofant  on  such  real  estate.  Bonacina  k 
Bonaeim  k  Mcintosh,  10  L.  C.  R.  79,  S.  C. 
lo59. 

Vn.  Description  of  Property  in. 

4^.  In  an  action  in  declaration  of  a  hypothec 
tie  designation  of  the  co-tenuinous  lanos,  re- 

I  'laired  by  art  242  of  the  Civil  Code,  is  not  d  peine 
iinnUiU,  but  is  required  only  so  that  third 
l^rties  may  have  a  perfect  knowledge  of  the 
lazul  hypotnecated,  and  provided  that  the  land 
bt  sufficiently  indicated,  a  mention  of  its  boun- 

i^les  is  not  absolute! v  necessary.  Frizzelv, 
.£Ue  k  Hale  k  Mcirs,'2  Q.  L.  R.  372,  S.  C.  R. 

Vm.  DiSCHABOE  OF. 

49.  Where  a  hypothecary  creditor  transferred 
Mu-half  of  his  <^aim,  and  on  being  paid  the 
nmaining  half,  gave  a  general  discharge  to  the 
^btor,endently  extending  to  the  whole  debt — 
Btld,  that  Uie  transferee  could  not  claim  hypo- 
tkecarily  for  his  half.  Morrin  et  al.,  k  Daly 
^QlkJ>ero9$tUe,  7  L.  C.R.  19,  S.  C.  1857. 

5d.  In  an  action  against  a  hypothecary 
cnditor  who  had  been  paid  in  full^l  to  compel 
^  to  give  him  a  notarial  discharge  and  ac- 
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uittance — Held,  confirming  the  judgment  of 
he  court  below,  that  the  creditors  must  have 
been  put  in  default  to  do  so,  and  such  default  to 
do  so  must  be  alleged  in  the  declaration.  Gag' 
non  k  Clauthier,  3  R.  C.  50,  Q.  B.  1872. 

IX.  Divisibility  of. 

61.  In  a  hypothecary  action  by  a  tutor  to 
minor  children  against  tne  holder,  a  vendee  of  an 
immoveable  property  sold  by  the  father  of  the 
minor  children  to  the  defendant,  and  one  half  of 
which  the  said  children  claimed  to  be  hypothe- 
cated in  their  favor,  for  the  amount  of  their  dower 
— Held,  ttiat  the  guarantee  to  which  the  said  pro- 
perty was  subject  for  the  dower  in  question  was 
divisible  between  co-vendors  who  sold  together 
their  undivided  but  determined  parts,  with  stip- 
ulation of  solidarity.  Marteauisqualy.  Tetreau, 
1  L.  C.  J.  245,  S.  C.  1857.  s^^ 

52.  In  a  hypothecary  action — Held,  that  a  ^ 
hypothecary  action  was  indiviiiblt  in  soJar  as  | 
respects  the  immoveable  hypothecated.  Ttc  I 
Carihy  et  aL  v.  Senechal  k  Senechalk  Bonneau  / 
et  al,  11  L.  C.  R.  41,  S.  C.  1860 ;  2017  C.  C. 

X.  Extinction  of. 


53.  Where  the  donor  of  a  property  subject  to 
a  life  rent  became  bankrupt,  and  after  obtain- 
ing his  discharge  purchas^  the  property  from 
the  assignee — neM,  reversing  the  judgment  of 
the  court  below,  that,  the  hypothecary  claim  for 
the  arrears  of  such  life  rent  was  extinguished  by 
the  judicial  sale  of  the  property  by  the  assignee. 
Cadimx  v.  Pinel  et  al,  6  L.  C.  &  446,  Q.  B.  1856. 

54.  The  purchaser  of  an  immoveable,  hypothe- 
cated to  the  extent  of  fifty  dollars  in  favor  of  a 
third  party,  to  enable  the  latter  to  draw  from  it 
a  life  rent  of  six  dollars  a  year  and  a  right  of 
pasturage,  without  any  stipulation  that  such 
right  of  pasturage  must  be  exercised  on  that 
particular  immoveable,  has  no  right  to  de- 
mand security  or  the  purgation  of  the  hypothec,  , 
if  the  plaintiff,  a^s  vendor,  has  failed  to  leave  I 
with  him  the  amount  of  the  hypothec.  Chabotte  / 
V.  Charhy,Z  R.  L..392,  &  16  L.  C.  J.  27,  8.  C.Ry 
1871 ;  2081,  sec.  7  C.  C,  k  943  et  seq.  C.  C.  P. 

55.  But  the  purchaser  himself  may  purge 
and  liberate  the  property  from  such  rent  and 
right  of  pasturage,  by  paying  the  amount  of  the 
hypothec.    lb. 

Xn.  General. 

56.  In  a  hypothecary  action,  had  under  the 
Imperial  Act  9  Geo.  IV .,  cap.  77,  in  force  in  the 
province, — Hetdihskt  no  general  mortgage  could 
oe  creat^  against  land  in  the  Townships  and 
held  in  free  and  common  soccage.  Boston  v. 
Casson,  2  L.  C.  R.  449,  S.  C.  1851  j  2044  C.  C, 
Q.  32  Vic.  cap.  9,  sec.  4. 

XIII.  Given  by  Insolvent. 

57.  On  an  opposition  for  the  amount  of  a 
hypothec — Hela,  that  a  hypothec  given  by  an 
insolvent  to  a  creditor  confers  no  privilege  as 
regards  contemporaneous  chirographic  credi- 
tors. Duncan  v.  Wilson  k  McLellan  k  Wood, 
2  L.  C.  J.  253,  S.  C.  1857 ;  1034  k  1035  C.  C. 
k  Ins.  Act.  1875,  sees.  132  k  133  k  arts.  92,  93 
ft  94  injra* 
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58.  In  a  caee  in  appeal  from  a  judgment^  dis- 
missing a  demand  in  declaration  of  a  hypothec^ 
where,  the  caee  turned  upon  the  (question 
whether  the  mortgagor  waa  insolvent  within  ten 
days  subsequent  to  the  registration  of  the 
hypothec,  three  of  the  judges  in  appeal  were  of 
opinion  that  a  hypothec  could  not  be  held  in- 
operative on  the  ground  of  its  ha  vine  been 
registered  less  than  ten  days  prior  to  the  a6c(mfir 
ture  of  the  debtor,  under  the  Consolidated 
Statutes  of  Lower  Canada  cap.  37,  sec.  7,  the 
term  insolvent  not  being  equivalent  to  the  term 
bankruptcy  therein  used,  but  in  the  present 
case  they  thought  the  dUconfiture  was  not  estab- 
lished even,  and  that  the  appeal  must,  there- 
fore, be  maintained  on  that  ground.  Ander- 
son et  al.  V.  G^fi&t'euxy  13  L.  C.  R.  376,  Q.  B. 
1863. 

XIV.  Given  by  Wipe  for  Husband. 

59.  Action  was  brought  against  the  defendant 
on  a  hypothec  given  oy  her  husband  on  her 
property,  in  order  to  obtain  a  loan — JBTcZd,  thata 
rrjRrrifld  wpm^n^  separate  as  to  property/ 
npt  bmd  herself  for  the  adalry  ol  IrerTrusi 
and,  notwTtTrgtainttllgTlfiiSl'Tlie'  defendant  alone 
entered  into  the  obligation  in  favor  of  the  plain- 
tiff, where  it  was  evident  that  the  obligation 
was  entered  into  by  her  husband — H^,  to 
be  void  and  contrarv  to  public  order  and  policy. 
The  SI.  Hyaclnthl'SlcTTaing  Society  yTS>1in6tk, 
et  aU  1  It.  L.  557,  S.  C.  1870  j  1301  C.  C. 

XV.  Given  During  Seizure. 

60.  Where  a  hypothec  was  granted  upon  an 
immoveable  property  while  under  seizure — Held 
that  the  registration  of  such  hypothec  would 
confer  no  privilege  upon  the  mortgagee  to  the 
prejudice  of  the  previous  creditor,  whether  re- 

fistered  or  not.  Uale  v .  Griffin  &  Gale  &  Sewellj 
L.  C.  J.  266,  Q.  B.  1848 ;  2037  C.  C. 

XVI.  Hypothecation  of  Servitudes. 

61.  On  a  hypothecary  action  by  a  testamen- 
tary executor — Held,  that  a  right  of  servitude 
such  as  a  servitude  urbain,  is  not  susceptible  of 
hypothecation.  Duchesn^  et  al.  v.  Boisseau, 
1  L.  C.  R.  43,  S.  C.  1850. 

XVn.  Illegal. 

62.  A  hypothec  inserted  in  a  registrar's  certifi- 
cate, furnished  in  conformity  with  the  require- 
ments of  the  Code  of  Civil  Procedure,  and  created 
by  a  person  who  has  not  been  proprietor  inside  of 
ten'years,  will  be  struck  from  the  certificate,  on  a 
petition  to  that  end  made  by  any  of  the  parlies 
to  the  case.  Armstrong  v.  Hus,  6  H.  L.  3S>7, 
S.  C.  1874 ;  739  &  741  C.  C.  P. 

XVni.  Judicial. 

63.  A  judicial  bond  executed  in  1841,  and  not 
hypothecating  any  property  on  its  face,  but  duly 
registered,  operates  as  a  mortgage  on  all  the 
property  of  tne  bondsmen  then  held  by  them 
witnin  the  registration  district.  Berthelet  v. 
Dease  et  al,  12  L.  C.  J.  336,  S.  C.  1868 ;  234  et 
seq.  C,  C. 
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64.  The  le^al  hypothec  of  the  minor  on  the 
property  of  the  tutor  only  guarantees  the  ad* 
ministration  of  the  tutor  for  any  amount  that 
may  be  found  to  be  due  to  the  minor  at  the 
termination  of  the  tutorship.  Janes  v.  hedah 
&  PUdalu,  3  R.  L.  354,  S.  C.  1874 ;  2030  C.  C. 

65.  Nor,  when  the  property  of  the  adminis- 
trator is  sold  during  nis  administratioo  d 
justice^  can  the  tutor  ad  hoc  claim  to  be  col- 
located on  the  proceeds  of  such  sale,  in  Tirtne 
of  the  hypothec  of  the  minor,  but  may  demaDi 
only  that  subsequent  creditors  be  collocated,  o*i 
condition  of  giving  security  for  the  return  o 
such  moneys  as  may  be  found  to  be  due  ib? 
minor  on  the  termination  of  the  tutorship.  It. 

XX.  Li  ABIT  Y  Under. 

66.  OfThirdHolder.—Atiersd^tetUewro^Ti- 
perty,  su eject  to  a  hypothec,  is  never  pre8iiiu«*l 
to  be  personally  indebted  or  bound.  La  Bat^ipL'. 
de  Peuple  v.  Gtngras,  2 L.  C.  R.  243,S.C.  bo2 , 
2065  C.  C. 

67.  Of  Co-Proprietors. — Co-proprietora  of  id 
undivided  property,  which  is  nypothecaled  {<  r 
Arrears  of  rent,  are  not  jointly  and  severalij 
bound  to  the  payment  of  such  arrears.  Pav- 
pans  et  al.  &  Turcotte  et  ux,,  8  L.  C.  J.  152  k  u 
1.  C.  R.  153,  Q.  B.  1864;  736  C.  C. 

XXI.  Of  the  Crown. 

68.  On  a  contestation  arising  out  of  the  di- 
tribution  of  the  proceeds  of  the  sale  of  an  im 
moveable — Held,  that  such  parties  only  & 
suffered  from  the  fire  of  1845,  and  were  then,  aa- 
still  are,  owners  of  the  lots  on  which  they  infeu 
to  build,  were  entitled  to  a  loan,  by  wav  oi'ir 
bentures,  under  9  Vic.  cap.  62  &  10  &  11  V;t< 
cap.  35,  and  that,  in  such  case,  the  CrowuoQh 
had  privilege  for  such  loan  and  (or  a  loan  mad^ 
to  persons  who  have  become  owners  of  such  lo(; 
subsequent  to  the  fire.  Titu  et  aL  &  Tk 
Attorney  General  &  Lemoine,  1  L.  C.  R.  310 
S.  C,  851. 

69.  In  another  case  the  Crown  was  colloosto 
for  a  loan  granted  to  sufferers  in  and  by  the  dr«  o 
1845 — HeJd,  that  the  Crown  had  no  privilege  i- 
such  loan,  where  the  borrower  was  not  propneiv 
of  the  property,  but  in  this  particular  case  ha 
a  special  mortgage  in  consequence  of  its  haviu 
been  stipulated  and  duly  registered.  Hillm  \ 
Bently  &  Primrose  et  al.,  7  L.  C:  R.  241,  S  C 
1857. 

70.  And,  again— JBr<5W,  that  the  Grown  had  » 
privilege  for  a  loan  of  debentures  made  und«j 
the  provisions  of  the  Act  for  the  reliei'  J 
Uie  sufferers  by  the  fire,  if  such  loan  was  made  t| 
a  party  who  was  not  a  sufferer  by  the  fire.  T: 
Attorney  General  &  Bois  et  al.,  7  L.  C.  R.  4T 
Q.  B.  1857. 

71.  Where  the  land  of  the  defendant  ^^i 
aloit  to  be  sold  under  a  writ  of  execution,  a 
an  opposition  was  filed  on  the  part  of  the  Cro« 
for  tne  amount  of  a  hypothec  claimed  to  be  di 
the  Crown  on  the  property  of  the  defendan 
as  security  for  a  loan  to  one  Geranl,  wl 
had  suffered  by  the  fire  of  1845 — Held^  c 
firming  the  judgment  of  the  court  l»eU' 
and  dismissing  the  contestation  of  appellu' 
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that  such  hTpothec  did  not  require  to  be  regia- 
iered,  and  would,  consequeDtly,  take  priori t]r  of 
all  thoBe  regJBtered  subaeauent  to  tine  date  of 
5uch  loan,  rertnor  &  The  Solicitor  General 
pro  RMtnay  16  L.  C.  R.  216,  <J.  B.  1866. 

72.  Where  the  Crown  obtained  judgment  for 
Advances  made  the  appellant,  under  9  Vic.  cap. 

62,  eec.  18 — Held,  confirming  the  judgment  of 
thp  court  below,  that  the  general  mortgage  given 
to  the  Crown  for  such  advances  attached  without 
Ttgii^tration,  although  the  loan  was  made  after 
the  borrower  had  rebuilt,  and  was  not  applied  as 
c  ntemplated.    Lavoie  Sc  Regina,  11  L.  C.  R. 

63,  Q.  B.  1860. 

73.  Where  a  bond  was  given  by  the  prothono- 
lary  of  the  Province  of  Quebec  for  the  faithful 
di-charge  of  the  duties  entrusted  to  him — Held, 
oil  coll^ation  made  by  the  prothonotary  under 
said  bond,  that  a  hypothec  was  established  there- 
by on  the  proper^  of  the  parties  therein  bound, 
in  favor  <k  the  Crown,  and  that  the  Attorney- 
General  for  Lower  Canada  couldprosecute  the 
jarment  of  Buch  bond.  The  Trttst  &  Loan 
Ctnpany  of  Upper  Canada  v.  Monk  ds  qual  & 
dicerf,  17  L.  C.  J.  67,  S.  C.  1873  ;  2034  0.  C. 

74.  The  French  Ordinance  of  1869  is  not  the 
ori^nal  of  the  legal  hypothec  of  the  Crown,  but 
Fnch  privilege  existed  in  France  by  the  juris- 
prudence of  the  country  before  tne  creation 
of  the  (hnseil  Sup&rieure  of  1663.  Monk  & 
Ouimet.ld  L.  C.  J.  71,  Q.  B.1874;  2032  &  2034 
C.C. 

75.  And  where  the  prothonotary  of  the  late 
Coart  of  King's  Bench,  who  commenced  in  1844, 
gave  a  bond  for  the  due  performance  of  his  duties. 
Slid  that  bond  was  registered  in  1845  at  full  length 
—Held J  that  in  such  case  the  Crc^n  had,  for 
Moneys  due  by  such  prothonotary,  a  legal  hypo- 
thec on  all  hifl  real  property,    lb.,  20§4  ei  seq. 

XXU.  Op  Vjsia)0R  or  Baillcub  dk  Fonds. 

76.  The  real  estate  belonging  to  the  com- 
TTiuniiy,  formerly  existing  between  the  defendant 
and  hi  late  wife,  was  sold  by  the  sheriff  in  an 
action  brought  by  the  plaintiff,  as  representing 
the  baiUeur  ae/bndSy  in  which  action  the  defencf 
aLt  was  condemned  personally  and  as  tutor  to 
hi«  minor  children,  jomtly  and  severally,  to  pay 
^'>  the  plaintiff  X45  lOs,  one  half  of  the  capital 
I'f  the  haUkur  dejbnds  claim.  The  children,  as 
riprtsenting  their  mother,  intervened  by  their 
iuhr  ad  hoc^  and  contested  the  collocation  of  the 
P^^iniiff,  on  the  ground  that  one  half  of  the 
munera  belonged  to  them,  and  that  they  were 
oTilj  liable  for  one-half  of  the  capital  and  inter- 
t«t,  and  not  for  any  coBta^Hela,  that  the  con- 
tKation  was  unfounded.  Douire  v.  Oreen  & 
Pollieo,  11  L.  C.  R.  79,  S.  C.  1860. 

Xlin.  Op  Wipe. 


77.  The  Icsal  hypothec  of  the  wife,  separate  as 
to  property,  ror  the  amountjof  a  particular  leeacv 
li'ie  her  in  virtue  of  her  fatner*s  will,  and  which 
^cmed  previous  to  her  marriage,  does  not  take 
precedence  of  subsequent  creditors  who  have 
rtgistered  their  claims  prior  to  the  registration 
f '*  feTidi  hypothec.  Beaugrand  v.  LavalUe  & 
Tringe  d  of,  9  L.  C.  J.  61,  S.  C.  1861  j  2113, 
21ir&  2116  C.C. 


78.  And  even  where  the  husband  has  received 
the  amount  of  the  legacy  during  the  marriage, 
the  wife  has  no  claim  prior  to  that  of  creditors, 
in  favor  of  whom  the  husband  has  hvpothecated 
the  property  for  a  ground  rent  payable  to  him. 
lb. 

79.  And  the  fact  that  the  wife  has  caused  the 
property  to  be  sold,  subject  to  the  claims  of  such 
nvpothecary  creditors,  is  sufficient  evidence  that 

fhe  recognized   the  validity  of  their  claims, 
b. 

80.  Bv  a  clause  in  their  contract  of  marriase 
the  husoand  gave  to  the  wife  the  sum  of  £500^ 
in  lieu  of  dower,  to  be  enjoyed  by  her  during 
her  natural  life,  and  afterwards  to  go  to  her 
children,  or  in  default  of  children,  to  revert  to 
the  legal  representatives  of  the  husband — Held, 
confirming  the  judgment  of  the  court    below, 
on  the   contestation  of  an  opposition  by  the 
children  of  the  wife,  after  the  death  of  the  father 
and  mother,  for  the  amount  in  question,  out  of 
the  proceeds  of  the  sale  of  an  undivided  half  in 
a  brewerv  belonging  to  the  estate  of  their  late 
father,  that  such  contract  of  marriage,  being 
duly  registered,  created  a  mortgage  upon  the 
property  of  the  husband,  which  gave   to  the 
children    a   preference   over   the    subsequent 
creditors    of  their  father,    notwithstanding  a 
clause  in    the   contract  of  marriage    to    the- 
effect  that  the  nant  was  made  on  the  absolute 
condition  that  the  husband  should  have  the  right 
to  alienate,  sell  and  dispose  of,  without  interrup- 
tion from  the  wife,  any  property  upon  which  she 
mi^ht  have  a  mortcaee  in  consequence  of  the 
said  clause.  Brown  &  Oakman  et  ai.y  13  L.  C.  R. 
342,  Q.  B.  1862. 

81 .  Though  a  wif#  cannot  bind  herself  fer  th» 
debts  and  obligations  of  her  husband,  she  may, 
nevertheless,  validly  renounce  her  right  of  hy- 
pothec on  the  property  of  the  husband  for  her 
reprises  matrimomales.  Boudria  ei  vir.  &  Mc- 
Lean, 6  L.  C.  J.  65  &  12  L.  C.  R.  135,  Q.  B, 
1862 ;  1301  C.  C. 

82.  And  such  remuneration  need  not  be  ex 
pressed,  but  may  be  inferred  from  her  ratificatior 
of  the  alienation  of  her  property  by  her  husband^ 
and  her  warranty  of  such  alienation.    lb. 

83.  A  husband,  by  his.  contract  of  marriage 
with  his  wife,  had  given  the  latter  a  special  hy- 
pothec upon  his  property  up  to  a  certain  amount, 
and  the  contract  nad  been  duly  registered — Heldy 
that  the  wife  could  not  claim  hypothecarily  for 
more  than  the  amount  thus  stipulated.  Demers 
y,Larocque,SL.  C.J.  178,  S.  C.  1864;  1418  C,  C. 

84.  By  the  provisions  of  4  Vic.  cap.  30,  sec. 
29,  no  le^l  or  tacit  hypothec  exists  on  the  prop- 
erty of  the  husband  for  the  replacement  of  the 
property  of  the  wife,  alienated  during  marriage. 
Armstrong  v.  Rolston  &  Dufresnay  &  The 
IVtiat  ana  Loan  Company  of  Upper  Canada,  9 
L.  C.  J.  16,  S.  C.  1864;  1359  &  2029  C.  C.  & 
C.  8.  L.  C.  cap.  37,  sec.  46. 

85.  The  legal  hypothec  of  the  wife,  separate  as 
to  property,  for  the  amount  of  her  dowry  on  pro- 
perty received  during  marriage,  but  which  has 
not  been  registered,  cannot  be  exercised  on  the 
property  of  the  husband,  to  the  prejudice  of  the 
creditors  who  have  registered  their  claims. 
Beaugrand  v.  LavalUe &  Triage  et  al.S  L.C.  J. 
215  &  16  L.C.  R.  479,  S.  C.R.  1866;  2113,2115 
&  2116  C.  C. 
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XXIV.  Ox. 

86.  Crown  2iart(i*.-^ Where  a  person  had  oc- 
cupied without  guarantee  land  belonging  to  the 
Orown,  and  hart  made  improvements  uereon, 
and  had  afterwards  transferred  by  donation,  sub- 
ject to  a  life  rent,  for  the  payment  of  which  the 
donor  took  a  hypothec  upon  the  property,  and 
the  donee  in  turn,  after  receiving  a  letter  of. 
occupation  from  the  government,  sold  the  pro- 
|)€Tty  to  a  third  party,  who,  in  his  own  name,  ob- 
tained letters  patent  of  the  land  from  the  Crown, 
and  the  plain tift  brought  action  in  declaration 
of  his  hypothec — Held,  that  his  action  was  well 
brought,  and  he  had  judgment  accordinglv. 
B6langer  &  Blais,  3  R.  L.  454,  S.  C.  ft. 
1871. 

87.  Land  held  in  Free  and  Common  Soccage. 
— A  general  mortgage  or  hypothec  does  not 
aU'ect  land  held  in  free  and  common  soccage. 
Paterson  et  al.y.  McCallum  ei  al.,  S.  E.  429, 
K.  B.  1830. 

88.  Lease. — An  ordinary  lease  not  registered 
<loes  not  produce  a  general  mortgage  notwith- 
standing 4  Vic.  cap.  30,  sec.  17,  and  that  in 
virtue  ol  sees.  1  &  28  of  the  same  Act,  which  pre- 
scribes that  the  mortgage  must  be  special  and 
must  be  registered,  ana  of  the  29th  section,  which 
enumerates  the  general  mortgages  that  will 
continue  to  subsist  and  must  be  registered. 
Hillier  v.  BentUy  &  Primrose  et  al.y  7  L.  C.  R. 
241,8.  C.  1867;  2128  C.C. 

89.  Property  of  Dmiee.-^'iuce  the  passing  of 
the  16  Vic.  cap.  206,  amending  the  registry  orcion- 
nance,  a  hypothec  may  exist  for  a  lire  rent  crea- 
ed  by  deed  of  gift  inter  vivos  without  mention  of  a 
specific  sum  of  money .  Ckapais  v.  Lehel  &  Lebel, 
3  L.  C.  R.  477,  8.  C.  1853 ;  2127  C.  C. 

90.  Property  of  Executor. — On  the  contest- 
ation of  an  opposition  q/?»  deconserver,  filed  on 
a  special  mortgage  granted  by  the  defendant  in 
favor  of  theopposants  and  duly  registered— fieZd, 
that  no  hypotliec  attaches  lo  the  property  of  an 
executor  m  conseouence  of  the  registration  of  the 
will,  under  which  lie  was  appoint^.  Lamothe  v. 
Boss  &  Boss  &  The  IVust  &  Loan  Company  of 
Upper  Canada,  2  L.  C.  J.  278,  8.  C.  1858;  2024 

91.  And  on  the  contestation  of  a  report  of 
collocation  of  moneys  arising  from  the  sale  of  im- 
moveables belonging  to  the  executor  of  a  will, 
where  the  contestant  claimed  under  the  will  of 
which  the  defendant  was  appointed  executor — 
Heldy  that  ,a  hypothec  on  tne  property  of  an 
executor  does  not  date  from  the  registration  of 
the  will,  but  from  the  registration  of  an  authentic 
acte  showing  his  acceptance  of  the  executorship. 
Lamothe  v.  Hutchins  &  Herbert  &  The  Trust  & 
Loan  Co.  &  Boss  et  al.,  9  L.  C.  R.  7,  8.  C,  & 
David  V.  Hayes  &  Hayes  et  al.,  3  L.  C.  R.  440, 
8.  C.  1858. 

92.  Property  of  Insolvent. — A  hypothec  ac- 
quired on  the  property  of  a  person  not  a  trader, 
but  who  is  insolvent,  is  valid,  provided  there  be 
no  fraud.  McConnell  v.  Dixon  &  Brown  & 
Gould  et  al,  11  L.  C.  J.  300  &  4  C.  L.  J.  42, 
8.  C.  R.  1857  ;  1033  C.  C.  &  art8.57&58  supra. 

93.  And  on  the  contestation  of  a  report  ofais- 
tribution — Held,  that  the  hypothec  created  by  a 
registered  judgment  on  the  property  of  an  insol- 
vent is  valid  in  cases  where,  as  a  matter  of  fact, 
article  2023  of  the  Civil  Code  could  not  apply. 


borwiti  ^.  Thompson  tiaX.  k  La  B<mqm  Jac- 
ques Cartier,  3  R.  C.  85,  S.  C.  1872. 

94.  No  hypothec  can  be  acquired  on  the  pro- 
perty of  persons  notoriously  insolvent.  Ln 
Banque  Jacques  Cartier  &  Ogilvie  &  Broumy  19 
L.C.J.  100,  Q.  B.  1874;  2023,  2047  &  2130 
C.C. 

96 .  Undivided  Property. — The  hypothec  given 
by  a  co-proprietor  on  an  undivided  propeny 
exists  in  as  far  as  the  share  of  the  said  immove- 
able remains  Che  property  of  the  debtor  afler 
a  partage,  and  then  only  exists  to  the  extent 
of  such  share.  Monette  v.  MoUeur,  fils,  6  B.  L. 
561,  8.  C.  1874. 

96.  VesselS' — The  purchaser  at  a  sheriff's  sale 
and  first  hypothecary  creditor  of  a  registered 
vessel  cannot  pretend  that  a  subseauent  hypothe- 
cary creditor  cannot  revendicate  tne  vessel  with 
out  offering  the  amount  of  the  first  hypothec. 
The  first  hypothecary  creditor  must  await  the 
order  of  distribution.  Benning  et  aL  &  Cook,  1 
R.C,241,  Q.B.  1871. 

XXV.  Payment  or. 

97.  By  Legatee. — Where  the  universal  legatee 
of  a  hypothecary  debtor  paid  the  share  of  his  au- 
teur,  and  obtained  a  subrogation  from  the  credi- 
tor for  the  amount  so  paid,  and  in  virtue  of  sucb 
subrogation  was  collocated  on  the  proceeds  ot 
the  sate  of  the  property  hypothecated — Held,  set- 
ting aside  the  collocation  and  the  judgment  of  the 
8uperior  Court,  that,  being  himself  the  l^al  re- 
presentative of  the  debtor  and  responsible  for  hl^ 
share  of  the  hypothec,  the  subrogation  couli 
confer  no  rights  upon  him  as  against  the  other 
hvpothecary  creditors.  Lafleur  v.  Bertrand,  2" 
L'.  C.J.I,  Q.B.  1875. 

XXVI.  Pleadinq  in  Actions  on. 

98.  Where  an  opposition  was  contested  on  the 
ground  that  no  registration  of  the  hypothec  wa> 
alleged — Held,  that  where  the  hypothec  was 
opposed  to  chirographic  claims  the  allegation  at 
registration  was  unnecessary.  Duncan  v.  Wil- 
son &  McLennan  &  Wilson  &  Woody  2  L.  C.  J- 
253,  8.  C.  1857. 

99.  The  plaintiff  in  a  hypothecary  action  i^ 
well  founded  in  demanding  a  personal  condemna- 
tion against  the  tiers  d4tenteur,\in\ee6  heprefer? 
to  give  up  and  abandon,  &c.  La  Soci^4  di 
Construction  Mitr&politaine  &  Bourassa,  20 
L.  C.  J.  304,  8.  C.  1876. 

XX Vn.  Prescription  op. 

100.  A  hypothec  upon  an  immoveable  trans- 
ferred by  donation  is  prescribed  by  ten  years,  and 
that,  notwithstanding  the  acknowled^ent  of  th*" 
donee  of  the  existence  of  such  hypothec.  Kaigk 
&  Pierce,  15 L.  C.  J.  227,  Q.  B.  1871 ;  2251  C.C. 

XXVni.  Preservationop. 

101.  Where  the  holder  of  certain  immoveable 
property  brought  demand  in  ratification  of  title, 
andthe  opposant  filed  opposition  afin  de  conserver, 
founded  on  a  hypothec  which  he  had  on  the  pn^ 
mises,  and  which  was  set  forth  in  the  contract  of 
sale  to  the  petitioner — Hdd,  that  his  oppoeition 
must  be  maintained,  but  as  it  wns  entirely  un- 
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tnKeseary  ander  the  contract  of  sale,  it  would  be 
without  costs.  Lenoir  exp.  &  Lamothe  ei  al.,  3 
L  C.  J.  303, 8.  C.  1869  j  2016  C.  C. 

IXIX.  Ravkiko  Of. 

102.  The  epedal  privilege  of  A  hailUur  de 
jofl4t  ifl  preferable  to  the  general  privilege  of  a 
|)ll7^ict«l  for  the  expenses  of  the  last  illness,  upon 
the  proceeds  of  immoveables,  even  though  there 
eiiould  be  moveable  property  out  of  the  pro- 
cred^  of  which  such  physician  can  be  paid.* 
Twhertau  v,  Dela  Gorgendi^e  &  Proulxy  9 
L.  C.  R.  497,  8.  C.  1869. 

103.  A  person  who  consents  to  the  hypotheca- 
tii'n  in  favor  of  another  of  a  property  already 
hvpothecated  to  himself  will  oe  hela  to  have 
w'dived  his  priority  of  mortgage  in  favor  of  such 
other.  SynuB  v.  McDonala  &  Robertson  & 
^y««,  9  L  C.  R.  182,  S.  C.  1869 ;  2048  C.  C. 

104.  The  vendor  or  baiUeur  de  fonds  of  an 
ioimoveable,  who  has  a  claim  for  the  balance  of 
the  price  of  sale^  and  who  causes  the  immoveable 
D»  (»>  eold  in  satis&ction  of  such  claim,  is  entitled 
to  t<e  collocated  according  to  the  full  value  of 
thf  price  of  the  naked  property,  as  against  a 
fc-uiioer's  privilege  on  tne  same  immoveable. 
iMirfrc  V.  Green  &  Elvidge,  6  L.  C.  J.  162,  S,  C. 
1:^1 ;  2009,  sees.  7  A  8,  0.  C. 

XXX.  Registration  of. 

I>i5.  Mortgages  resulting  from  deeds  of  lease 
w^l  not  be  registered  according  to  the  terms  of 
4  Vic.  cap.  34.  Brown  v.  Mclnenlyy  3  L.  C.  R. 
23!.  8.  C.  1863;  2128  0.0. 

U)6.  A  deed  creating  a  mortgage  passed  since 
iVRt'gistry  Ordinance  came  into  force  is  invalid, 
&«  a^inst  a  subsequent  purchaser,  unless  re- 
f4:»fred  before  the  title  of  such  purchaser. 
tUumoni  &  Gfrenier,  9  L.  0.  J.  Z08,  &  12 
L  C.  R.  125,  Q.  B.  1862 ;  2098  &  2130  0.  0. 

Iy7.  Where  suit  was  brought  to  recover  the 
ibb^imt  of  an  obligation,  secured  by  mortgage, 
i^ik-'t  a  third  party,  holder  of  the  property 
i&uftgaged,  and  it  was  pleaded  that  the  sum  was 
orzinafly  payable  in  ten  years  but,  by  a  subse- 
qupat  agreement,  the  debtor  undertook  to  pav  it 
ar  art  earlier  date,  which  latter  agreement  nad 
atvtr  been  registered — Held,  that  the  ti&rs 
ittfuteur  could  not  invoke  such  want  of  regis- 
tn:j*'n,  nnleas  his  own  title  had  been  previous 
ti'>  ihe  said  Ia.st  mentioned  agreement.  Sicotte 
T.Botfnioii,  15  L.  0.  R.  40,  Q.  B.  1864. 

Uf^.  The  registration  of  a  hypothec  after 
ar iziire  of  the  immoveable  hypothecated,  before 
tU  dftte  (^a  writ  of  venditioni  exponas,  issued  at 
tlf  i:><taDoeof  a  creditor  other  than  the  original 
9eir.T.g  creditor,  is  good  and  valid  as  against  the 
aimpW  chirographic  creditors  of  the  defendant. 
Zrtro#<  k  Broui&ird,  19 L.  0.  J.  125,  Q.  B.  1876 ; 

XXXI.  Renewal  of. 

iv9.  The  renewal  of  a  hypothec,  such  as  is 
tv^u'jed  by  the  Civil  Oode,  is  not  an  actual 
tt&eval,  bat  a  simple  formality  prescribed  for 


*  Bj  the  art.  of  the  Code  the  privilege  of  the  physician 
■•>v  prefcfaUc  to  thai  of  the  vendor.  3009  C.  C— Ed. 


the  presefvalioii  6f  the  hypOth^;:?  and  of  the 
rights  claimed  previous  to  th^  eadastW*  J5ouras$a 
&  Maodonaid,  16  L.  0.  J.  24,  Q.  B.  1872* 

XXXII.  Rekunouvion  op. 

110.  Where  a  wife  during  marriage  renounced 
her  legal  hypothec  on  the  property  of  her 
husband,  by  which  the  payment  to  ner  of  an 
annual  life  rent,  stipulated  By  her  marriage  con- 
tract, wassecured^iTetei,  on  an  opposition  oy  the 
transferee  of  such  life  rent,  that  tne  renunciation 
was  void,  as  being  in  violation  of  4  Vie.  cap.  30, 
and  as  being  indirectly  a  suretyship  for  the 
husband .  Russell  v.  Fbumier  &  Mivet,  3  L.  0.  J. 
324,8.0.1869}  13010.  0. 

111.  The  statute  4  Vic.  cap.  3,  sec.  36,  does 
not  prohibit  a  wife  renouncing  the  exercise  of 
her  hypothec  for  matrimonial  rights  on  pro- 
perty sold  by  her  husband,  and  such  renunci- 
ation is  valid  and  binding,  though  she  subse- 
quently obtain  a  separation  of  pronerty  from 
her  husband.  Dela  Gorgendih'ey.  iTtibadeau,! 
R.  0.478,  Q.B.  1871. 

XXXIII.  Right  of. 

112.  Where  the  petitioner  made  a  demand  in 
ratification  of  his  title,  acquired  by  deed  of  ex- 
change with  the  opposant,  who  filed  the  opposi- 
tion, to  the  efifect  that  the  ratification  be  made 
only  subject  to  a  hypothec  in  his  favor  result- 
ing from  a  guarantee  given  by  the  petitioner  to 
the  opposant,  against  a  balance  of  purchase 
money  due  on  the  property  which  he  had 
acquired  in  exchange — Held,  that  as  no  amount 
was  stipulated  in  such  guarantee,  that  no 
hypothec  resulted  therefrom,  and  the  opposi- 
tion was  dismissed.  Casavant  v.  Lemieux,  2 
L.  0.  J.  139,  8.  0.  1868. 

113.  In  a  hypothecary  action  against  a  tiersf 
dStenteur,  based  on  a  clause  in  a  will  by  which 
the  testator  left  a  certain  immoveable  property 
to  her  two  sons,  subject  to  a  charge  of  support- 
ing the  plaintiff,  acquired  by  the  defendant  by 
deed  of  exchange,  and  the  sons  had  ceased  to 
contribute  to  the  support  of  the  p\&int\ff'— Held, 
that,  as  the  statute  16  Vic.  cap  206  relied  on, 
referred  only  to  donations  inter  vivos,  that  it  had 
no  application  to  the  present  case,  and  the 
action  was  dismi&<«ed.  Gr^goire  v.  Lqferri^e, 
3  L.  0.  J.  184,  8.  0.  1869. 

114.  Where  the  plaintiff  brought  action  in 
declaration  of  his  general  hypothec  on  the  pro- 
perty of  the  defendant  for  an  annual  life  rent, 
acquired  prior  to  the  statute  4  Vic.  cap.  30,  and 
registered  before  any  inscription  had  been  taken 
by  the  tiers  d^tenieur — Held,  that  such  hypothec 
was  good  and  valid.  Mog^  v.  Dupri,  3  L.  0.  J. 
138, 0.  0. 1859. 

115.  Upon  a  petition  for  confirmation  of  title, 
where  the  petitioner  objected  to  some  of  the 
items  in  the  registrar's  certificate — Held,  that  a 
judgment  registered  against  the  auteur  of  a 
party  who,  at  the  time  of  the  rendering  and 
registering  such  judgment  was  in  open  and 
peaceable  possession  as  proprietor  under  a  title, 
did  not  create  a  hypothec  upon  the  property, 
although  the  title  of  such  party  not  m  posses- 
sion was  not  registered.  Gamble  exp.,  6  L.  0.  J. 
169,  Q.  B.  1861 ;  2034  A  2121  0.  0.,  &  Q.  31 
Vic.  cap.  20  &  Q.  32  Vic.  cap.  13. 
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XXXIV.  Right  to  Hypothecatb. 

116.  The  husband  surviving  cannot  hypothe- 
cate during  the  continuance  of  the  community, 
which  has  not  been  demanded  by  the  minor 
children,  their  part  in  an  immoveable  which  has 
been  mobilizea  by  his  contract  of  marriage, 
inasmuch  as  that  part  becomes  the  property  of 
the  children  who  succeed.  Parent  et  al.  & 
Lalonde,  15  L.  C.  J.  37,  Q.  B.  1871 ;  1333  C.  C. 

XXXV.  Rights  of  Creditors. 

117.  A  hypothecary  creditor  who  opposes  the 
sale  and  aqjudication  of  a  constituted  rent  for 
the  price  of  an  immoveable,  and  who  is  collo- 
cated on  the  proceeds  of  the  sale,  cannot,  to  the 
prejudice  of  the  purchaser  of  the  rent,  file 
another  opposition  to  the  collocation.  Audei  v. 
JSamel  et  al.y  2  Rev.  de  L6g.  266,  K.  B.  1841. 

118.  A  hypothecary  creditor  whose  claim  is 
anterior  to  those  mentioned  in  the  list  of  charges 
at  a  sheriffs  sale  of  the  property  hvpothecated 
may,  by  an  opposition  c^n  a'annuiler,  demand 
that  such  charges  subsequent  to  his  be  struck 
out.  Limoges  v.  Marsan  &  Labelle,  7  L.  C.  J. 
276,  S.  C.  1863;  648  &  667  C.  C.  P. 

119.  Where  the  plaintiff  who  had  a  hypothec 
upon  an  immoveable  which  he  had  sold  to  the 
defendant,  for  the  balance  of  the  price  of  sale, 
brought  action  for  $150  damages  against  the 
defendant,  on  the  ^ound  that  he  had  removed 
some  of  the  buildings  from  the  property 
hypothecated  to  one  adjoining,  thereby  diminish- 
ing the  value  of  his  h^rpothec,  and  defraud- 
ing the  plaintiff  of  his  rights — Held,  on 
proof  that  the  defendant  had  acta!  entirely  in 

food  faith,  that  the  plaintiff  was  not  entitled  to 
amages,  but  was  entitled  to  immediate  payment 
of  the  nypothec,  in  so  far  as  the  security  for  the 
same  had  been  diminished  by  the  removal  of 
the  buildings,  with  costs  of  protest,  ^.  Amp- 
strong  V.  Barrette,  1  R.  L.  645,  C.  C.  1868 ; 
1092,  2054  &  2056  C.C. 

XXXVI.  Rights  of  Mortgagor. 

120.  Action  was  brought  by  a  mortgagee  to 
recover  the  amount  of  an  insurance  policy  on 
the  property  mortgaged,  the  buildings  thereon 
having  been  destroyed  by  fire — JSeCd,  on  the 
plea  01  the  defendant,  that  such  an  insurance 
was  not  an  insurance  of  the  building  but  onl^r  of 
the  creditor's  security,  and  that  if,  before  action 
brought,  the  buildings  were  rebuilt  and  the 
creditor's  security  thereby  restored,  there  was 
no  Joss,  and  he  could  not  recover.  Mathewson 
V.  The  Western  Assurance  Co.,  4  L.  C.  J.  57  & 
10  L.  C.  R.  8,  S.  C.  1859. 

121.  An  assignee  to  an  insolvent  estate  hav- 
ing sold  certain  lots  of  land  belonging  to  it, 
which  were  mortgaged  to  B  for  about  $9000, 
and  to  S  for  $756,  paid  $3000  to  B  and  after- 
wards left  the  country,  taking  with  him  some 
$1300  of  the  proceeds  of  the  lots.  The  Question 
which  arose  was,  who  should  suffer  tne  defi- 
ciency— Held,  that  S,  the  first  mortgage  credi- 
tor, was  entitled  to  be  paid  in  full  as  far  as  the 

Sroceeds  would  go.    Hurteau  in  re  &  Stewart 
',  Boyer,  2  R.  C.  479,  S.  C.  1872. 

122.  The  purchaser  of  a  property,  who  has 
undertaken  to  discharge    certain    hypothecary 


claims  equal  in  amount  to  the  value  of  such 
property  cannot,  when  sued  en  dSdoroim 
d'hvpotheque  by  a  creditor  other,  than  ihoce  bf 
had  undertaken  to  pay,  but  whose  claim  is 
anterior  to  theirs,  require  that  such  crditor 
give  him  security  tnat  the  propertv  when 
brought  to  sale  will  realize  a  sum  samcient  lo 
satisiy  the  claims  he  has  undertaken  to  dis- 
charge, as  he  would  have  a  right  to  do  were  he 
himself  a  hypothecary  creditor  for  an  amount 
equal  to  the  value  of  the  property^  or  bad  acto- 
aUy  paid  claims  to  that  amount,  so  as  to  hav( 
himself  acquired  the  same.  Tessier  v.  Fakr 
deau,  6  L.  C.  R.  163,  S.  C.  1856. 

XXX Vn.  Sale  of  Property  Subject  to. 

123.  The  sale  of  an  immoveable,  after  the 
institution  of  a  personal  action  to  recover  a  debt, 
for  the  payment  of  which  the  property  is  charged 
and  affected,  is  null  and  void  ^wad  the  creditor, 
plaintiff  in  the  suit,  who  is  entitled  to  seize  athi 
sell  the  property,  notwithstanding  such  sale. 
Haus  &  lyOdet  &  D'Odet,  15  L.  C.  J.  193, 
S.  C.  R.  1871 ;  2014  &  2058  etseq.  C.  C. 

XXXVIII.  Security  Against,  see  SALE. 
Eviction. 

124.  The  appllants  acquired  real  property, 
on  which  was  built  the  Baptist  College,  Moot- 
real,  from  opie  G,  by  deed  of  sale  in  March,  1S42 
Part  of  the  price  remained  as  a  constituted  rent 
on  the  property,  and  iC2500  at  interest  during 
the  lifetime  of  F  and  his  wife,  the  appe]lant<),  to 
be  payable  after  his  death  to  certain  pereua* 
appointed  to  receive  the  same.  Afterward?,  in 
January,  1845,  the  appellants,  by  deed  nut 
registered,  setting  up  that  they  bad  purchastd 
merelv  and  solely  in  trust  for  the  Canada  Bap- 
tist Missionary  Society  until  it  should  become 
incorporated,  as  it  was  by  8  Vic.  cap.  102,  as- 
signed the  property  to  the  Society  in  o^msidefs* 
tion  that  they  should  be  exonerated  and  di."^ 
charged  from  all  claims,  trouble  and  demand 

,  whatever  by  G,  under  the  said  deed  of  sale,  and 
further,  in  consideration  of  the  sum  of  ten  shil- 
lings, but  there  was  no  special  oo?enaDt  oi 
guarantee,  nor  any  precise  sum  of  money  8tat&i 
as  remaining  due  to  G.  The  Society  afterward.^ 
specially  hypothecated  the  property  to  H  S 
and  to  F,  by  deed  bearing  date  the  28th  of 
October,  1845,  and  18th  December,  1848,  dal? 
registered,  and  the  property  being  sold  by  iati> 
cial  sale,  G  forbore  from  makine  any  eJaiui 
upon  the  proceeds  under  the  deed  of  sale,  ani 
the  respondent,  as  assignee  of  H  and  S  and  F 
claimea  to  be  collocated.  The  appellants  re- 
sisted this  claim  until  security  shoald  be  given 
to  refund,  if  the  balance  of  the  price  of  the  pro 
perty  were  hereafter  claimed  from  them — Htli 
that  the  appellants  were  entitled  to  such  seen' 
rity  notwithstanding  the  1 0th  and  28th  secticd 
of  the  registration  ordinance,  and  notwithj 
standing  that  the  deed  of  the  25th  of  July,  1S43 
contained  no  special  hypothec  in  their  favor 
and  was  not  re^stered.  JVy  et  al.  &  The  €<^r\ 
poraiio7i  de  fihigue  de  Montrialf  4  L.  C-  H 
297,  Q.  B.  1854.  J 

125.  The  defendant,  to  an  action  by  a  wido^ 
on  a  written  obligation  for  a  sum  of  rooiieyj 
pleaded  that  the    plaintiff  had   accepted  ib 
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(State  of  her  late  husband,  and  that  the  succes- 
...iiJD  ^as  now  insolvent,  so  that  he,  the  defend- 
«iant,  had  a  right  to  retain  in  his  hands  the  sum 
rlaimed,  as  security  against  a  hypothec  on  a 
certain  propert]^  given  to  him  by  the  deceased 
-HeU  dismissing  the  deraurrer  of  the  plain- 
litf  and  reversing  the  judgment  of  the  court 
Uriovr,  that  the  plea  was  well  founded,  and  that 
the  parlies  should  proceed  to  proof  before  judg- 
Djeot  rendered.  Jcousselle  v.  FnmeaUy  1  K.  L. 
:03,  S.  C.  R.  1868. 

126.  A  vendor  who  recovers  at  law  the  price 
of  an  immoveable  on  which  there  is  a  mort- 
age will  be  obliged  to  give  security  to  the 
defendant.  Deguire  v.  Bourgeois',  6  R.  L.  718, 
C.C.  1875;  1508  C.C. 

XXXIX.  Transfer  of. 

127.  Where  a  hypothec  has  been  tra,nsferr^. 
\\A  the  transier  has  not  peep  ««^t'v<^  op  the 

rlri^infll  dphtctr    no  ACX\cm  will   IJfi^     J^OCaud  V. 

lV;,rerwrI<^,  3  R.  "L.  454,  S.  C.X  1871 ;  1671 
r.  C.  &  Q.  35  Vic.  cap.  6,  sees.  .3  &  4  &  Q.  38 
Vv.  eap.  26,  sec.  5. 

\l^.  The  transfer  of  a  hvpothecarjr  claim,  if 
d'llv  registered  and  notified  to  the  third  holder, 
;!v^  to  the  transferee  the  full  benefit  of  the 
claim.  Pacaud  &  Beauchine  et  al.,  17  L.  C.  J. 
:n.Q.  B.  1873;  1571  C.  C.  &  Q.  35  Vic.  cap. 
6.  H^c«.  3  <k  4  &  Q.  38  Vic.  cap.  26,  sec.  6. 

129.  And  where  a  mortgagee  transferred  his 
Eiirtgage  to  a  third  party,  with  the  consent  of 
tU  mortgagor,  but  neglected  to  transfer  a  fire 
msnrance  policy  which  he  held  on  the  mort- 
gAzal  property,  and  the  property  was  destroyed 
U"rire— dcWl  that  the  mortgagor  was  not  en- 
titled to  claim  the  discharge  of  the  mortgage 
(n>m  the  party  to  whom  it  was  transferred,  be- 
caii««the  mortgagee  had  neglected  to  transfer 
tb*'  iD^furance  ana  had  collected  the  money. 
R'-f>trt  et  ux.  k  Macdonald,  19  L.  C.  J.  90,  Q.  B. 

130-  A  hypothec  on  a  property  does  not  pass 
iijto  the  hands  of  an  insurer  against  fire.  B6- 
^(o^r  V.  McVarihy  &  The  Irnperial  Insurance 
Ojmpany,  18  L.  C.  J.  138,  S.  C.  1874. 
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XL.  Waiver  of. 


131.  A  bailleitr  de  Jonds  who  has  brought 
action  against  his  personal  debtor,  and  caused 
the  sale  of  an  immoveable  acquired  by  such 
debtor,  in  exchange  for  the  one  subject  to  the 
privilege  of  the  bailleur  defonds,  is  not  in  law 
to  be  considered  as  having  ratified  the  exchange^ 
nor  as  having  consented  to  the  substitution  of 
one  immoveable  for  another,  nor  as  having 
waived  or  abandoned  his  privilege  upon  the 
roperty  sold  by  him.    Bouchard  &  Blais,  4 

.C.  R.  371,  Q.  B.  1854. 

XLI.  What  Covers. 


E 


132.  In  a  contestation  between  two  persons 
concerning  the  sale  of  an  immoveable — Held, 
reversing  the  judgment  of  the  court  below,  that 
the  hypothecation  of  a  lot  of  land,  described  by 
its  limits  and  bounds,  is  the  hypothecation  of  a 
thing  certain,  although  the  contents  assigned 
thereby  be  less  than  the  actual  contents  of  the 
thing  itself,  and  in  such  case  the  hypothec 
covers  the  entire  limit.  Labadie  &  Truteau,  3 
L,  C.  R.  155,  Q.  B.  1863. 

133.  And  in  another  case,  where  anr  opposition 
was  filed  by  children,  founded  on  a  stipulation 
in  the  contract  of  marriage  between  their 
parents,  that  the  wife  should  have  £500  in  lieu 
of  dower,  to  be  enjoyed  by  her  during  her 
natural  life,  and  to  go  to  the  children  afler  her 
death — Held,  confirming  the  judgment  of  the 
court  below,  that  general  mortgages  created 
anterior  to  the  passing  of  the  Registry  Ordinance 
4  Vic.  cap.  30  attached  to  property  purchased 
by  the  debtor  subsequent  to  the  passing  of  the 
said  Ordinan'ce.  Brown  &  Oakman  et  al.,  13 
L.  C.  R.  342,  Q.  B.  1862  ;  2027  C.  C. 

XLII.  What  is. 

134.  A  deed  of  acknowledgment  or  obligation 
executed  before  a  notary  en  brevet  does  not  create 
a  mortgage.* ^iair  &  Qoudreau  et  twc,  P«  R-67, 
K.B.f810.^ 
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IMPORTATION. 


Tie  intervening  parties  claimed  to  the  extent  of 
£50,000  mgainst  tlie  estate,  aad  prayed  that  the 
atUe  be  not  delivered  to  the  Crown  until  they 
had  had  an  opportunity  of  establishing  their 
clum«  and  obBining  satiafactioD  for  Ihem,  in  ho 
far  u  the  eatale  was  sufficient  for  that  purpose 
—Beld,  that  they  had  a  right  to  make  good  their 
ckims  as  prayed,  and  to  have  an  account 
imdered  by  the  defendant  aa  curator  to  the 
(Stale.  The  Attorney  Qeneral  v.  Price  it  gnat 
t  McGUl el  al.,  9  L.C.&.U,S.  C.  1858. 

TI.  MAtNTCHlSCB  OF. 

4.  The  mother  of  an  illegitimate  child,  though 
nut  appointed  tutrix,  has  an  action  against  the 
hiherof  the  child  for  its  maintenance.  Bilo- 
<iaa  T.  lYemblay,  3  E.  L.  446,  S.  C.  B.  1871 ; 
ZWC.C. 

5.  And  in  eocb  case  the  plaintiff  must  join 
»ilh  herself  a  tutor  ad  hoe  or  be  herself 
•ppcinted  tutrix.     Giroux  v.  Btlberi,  5  R.  L. 
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IMPfilSONMBNT.  698 

imprisonment! 

I.  AOTIOH  FOR  PiLBl,  6-9. 

n.   NoTlCK  OF,  10. 

in.   COHTRAINTE  PAB   CoRFS,   1I~39 

IV.  Fob  Contkupt,  40. 

V.  Fob  Debt,  41-43. 
VI-  NnncB  lo  Defendant,  44. 
Vn.  Under  Imsoltent  Act,  45,  4S. 
Vin.  Uhdkb  Warrant  of  Comwsbioheb,  4T. 
IX.  With  Haru  Labor,  48. 

I.  Actios  FOR  False. 

6  Where  action  waa  brought  against  ■  jnstic* 
Of  the  peace  for  false  imprisonment— fie W,  diat 
under  14  &  15  Vic.  cap.  64,  such  action  must  be 
commenced  within  six  months  after  the  act 
complained  of,  and  notice  of  such  action  as 
required  by  the  second  section  of  the  statute  is 
not  a  commencement  oi  the  action.  Lavoie  r 
(htgoire,  9  L.  C.  R.  Z56,  S,  C.  1869,  C.  S.  L.  C 
1.  101,Becs.l  AT;  22  C.  C.  P. 
And  whereapereonwas  committed  for  trial 
on  a  oharee  of  perjury,  baaed  only  on  depOBitions 
prepared  by  a  counsel,  without  any  evidence  being 
taken  or  any  confession  made,  and  was  liberated 
on  a  petition  for  habeas  corpus  for  want  of  a 
proper  prosecution,  and  the  nlaintiff  brought  ac-  - 
tion  for  damj^  aeainst  the  magistrates  who 
committed — fieid,  that  they  were  responsible,  aa 
the  commitment  waa  not  based  ona  written  infoi^ 
mation  as  required  by  law.  Laeotabe  v.  St. 
J(awe«(aZ.,3R.L.449&15L.O.J.276,S  C  B 
lan ;  C.  S.  C.  cap.  102,  sees.  B  4  9  A  can." 
103,  sec.  24  &  C.  S.  L,  C.  cap.  101. 

8.  There  is  no  action  for  ftilse  imprisonment 
under  a  conviction  which  ia  valid  on  its  face,  and 
where  such  conviction  is  in  full  force  and  visor 
and  has  not  been  annulled  by  the  courts  HuarA 
V,  Dunn,  3  R.  L.  28,  S.  C.  1871. 

9.  Action  waa  brought  against  a  complainant 
and  a  bailiff  for  iiilse  arrest,  and  against  the  ma- 
gistrates who  committed,  for  false  imprisonment. 
The  two  former  were  held  justified,  bul^fl'eM, 
that  the  magistrates  having  issued  an  illegal 
warrant,  were  liable  in  damages  to  the  plaintiff. 
Biaaon-Mlie  tt  al.  &  BomaU,  16  L.  C.  R.  377 
&2L.  C.L.J.  16,  Q.B.  1866. 

U,  Notice  op. 

10.  In  an  action  of  damages  for  false  impri' 
aoDToent—ireld,  on  the  plea  of  the  defeudant, 
that  where  there  was  proof  that  he  had  acted  in 
good  faith,  and  believing  himself  to  be  author- 
ized by  statute,  that  he  was  entitled  to  a  month's 

and  the  plea  of  want  of  such  notice  w 
' and  could  not  be  reached  b 


le,  ana  could  not  be  reached  by 
JfciVomee  v.  Hinet,  3  L.  C.  J. : 


109, 


S.  C.  1859. 

m.    CONTRAIKTB  FAR   COBPS. 

11.  A  rule  for  eontrainte  par  corpa  against  a 
parried  woman  upon  a  judgment  for  principal, 
interestand  coata,  cannot  be  obtained.     Scott  at 

:  V.  Prince,  8.  R.  467,  K,  B.  1831 ;  2276  C.  C    ■ 

12.  The  court  has  not  the  power  to  order  the 
ipriaonment  of  a  person  until  hehaadoneaspe- 

.  ffc  deed,  such  aa  to  make  a  return  of  effecta 
aeized,  if  there  be  no  apeciflc  law  authorizine  it 
Moon,  2  Rev.  de  Ug.  121,  Q.  B.  lll6. 
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13.  Where  a  guardian  of  effects  seized  under 
an  execution  had  l^een  dippoeseesed  of  them 
tinder  another  execution — Held,  that  he  waa  not 
liable  to  conirainie  par  corps  on  his  failure  to 

Eroduce.    BlackUt-on  v.   Patton  &  Paiion,  6» 
,.  C.  J.66,S.C.  1851;  677  C.C.  P. 

14.  A  rule  nisi  for  conirainie  par  corps  will 
not  issue  de  piano  against  a  majgistrate  for  ne- 
glect to  make  his  return  to  a  writ  of  certiorari, 
without  notice.  Daviesexp.yS  L.  C.R.  60,S.  C. 
1853. 

15.  On  motion  of  the  p\&\ni\ff— Held,  that  a 
rule  for  conirainie  par  corps  would  issue  against 
a  defendant  refuRing  to  open  his  doors  to  a  bai- 
liff, charged  with  the  execution  of  a  writ  to  seize 
the  effects  therein,  and  that  where  the  defendant 
has  made  use  of  neither  force  nor  violence. 
Desharnois  v.  Chevioi,  4  L.  C.  R.43,  C.  C.  1853  ; 
2273  C.  C.    • 

16.  On  appeal  from  a  judgment  of  the  Supe- 
rior Court,  aismissing  an  appeal  from  the  Circuit 
Court  by  a  person  condemned  to  imprisonment 
by  conirainie  par  corps  for  refusing  to  open  his 
doors  to  a  bailitf— //e/rf,  that  by  the  onionnance 
of  1785,  the  defendant  was  liable  to  conirainie 
par  corps,  and  that,  by  a  ^vrit  in  the  nature  of 
a  capias  cLd  satisfaciendum,  and  that  there  was 
error  in  the  judgment  of  the  Superior  Court 
dismissing  the  appeal.  Mercure  &  Laframboise 
etal,  5  L.  C.  R.  168,  Q.  B.  1855  ;  2273  C.  C. 

17.  And  in  another  case  on  a  rule  for  con- 
irainie par  corps  for  rebellion  de  jusiice — Held, 
that  no  mitigating  circumstances,  where  the 
rebellion  was  proved,  could  prevent  the  issuing 
of  the  writ,  which  was  accordingly  made  abso- 
lute. Campbell  ei  al.  v.  Beaiiie,  3  L.  C.  J.  118, 
S.  C.  1858  ;  2273  C.  C.  &  569  k  782  C.  C.  P. 

18.  Where  a  rule  for  conirainie  par  corps  had 
issued  against  a  sheriff  as  guardian  of  effects 
seized,  on  application  to  th«  Court  of  Appeals, 
and  the  rule  allowed  no  alternative  but  the 
payment  of  the  debt  claimed  by  plaintiff,  but 
the  court  subsequently,  on  the  appncation  of  the 
sheriff,  ordered  that  prool'  be  made  of  the  value 
of  the  effects  seized,  and  that  the  rule  be  made 
absolute  with  power  to  the  sherip"  to  liberate 
himself  on  payment  of  such  ascertained  value 
— Held,  by  the  Superior  Court,  that,  notwith- 
standing such  judgment  of  the  Court  of  Appeals, 
the  rule  would  be  dismissed  altogether  on  the 
ground  that  it  did  not  itself  give  the  alternative 
of  paying  the  value  of  the  effects  seized.  •  Z/er- 
erson  ei  al.  v.  Cunningham  k  Bosion,  3  L.  C.  J. 
97  &  7  L.  C.  R.  275,  S.  C.  1858  ;  597  C.  C.  P. 

19.  And  heldi  also,  in  the  same  case  that  the 
sheriff  is  liable  to  conirainie  par  corps  for 
failure  to  produce  the  things  seized,  alUiough 
he  be  over  seventv  years  of  age.  lb.,  2  L.  C.  J. 
297,  Q.  B.  1858;  2276  C.  C.  &  793,  sec.  6, 
C.C.  P. 

20.  The  plaintiff  having  obtained  judgment 
against  the  defendant  for  the  sum  of  £35,  m  an 
action  of  damages  for  libel,  moved  the  court  for  a 
rule  for  conirainie  par  corps  against  the  l)ody  of 
thedefendant,  on  theground  that  he  had  not  satis- 
fied the  judgment,  nor  any  part  thereof,  and 
that  four  months  had  expired  since  the  render- 
ing of  the  judgnient  against  him — Held,  that 
the  court  had  discretionary  power  to  grant  or 
refuse  the  rule,  and  that  where  the  formalities 
prescribed  by  the  judgnient  granting  the  rule 
tad  not  been  complied  with,  the  defendant  would 


be  discharged  from  custody  on  motion.  Gugy  t. 
Donaghue,  9  L.  C.  JR.  274,  S.  C.  1859;  2272, 
sec.  4,  C.  C. 

21 .  And  on  appeal  from  a  rule  for  imprison- 
ment against  a  sheriff  as  euwiian  of  thiugf 
seized — Held,  that  where  Uie^laintiff  residd 
beyond  the  limits  of  the  provmce,  the  court 
would  order  the  guardian  to  oe  released  from  thf 
conirainie,  on  depositing  the  established  value  of 
the  goods  in  the  hands  of  the  prothonotarv. 
Leverstm  ei  al.  &  Bosidn,  3  L.  C.  J.  223,  Q.  fi. 
1859. 

22.  And  on  a  rule  for  conirainie  par  ecrpt 
agjainst  the  adjudicaiaire  of  a  property  sold  ai 
judicial  sale,  and  which  had  been  sold  at  the 
jolle  enchhre  of  the  adjudicaiaire — Held,  thai 
a  rule  for  conirainie  par  corps  would  not  lir 
against  the  adjudicaiaire  for  costs,  but  only  k^r 
difference  of  price.  The  Trusi  and  Loan  f>»- 
pany  of  Upper  Canada  v.  Doyle  ei  al.  &  Stan- 
ley, 3  L.  C.  J.  302,  8.  C.  1859 ;  695  C.  C.  P. 

23.  And  where  the  secretarj'-treasurer  ut'a 
municipality,  in  an  action  to  account  was  con- 
demnea  to  pay  the  amount  found  to  be  due  thf 
municipality,  with  interest  at  the  rate  of  twelve 
per  cent,  of  be  imprisoned  under  a  rule  for  cvn- 
trainie  par  corps — Held,ihAt  the  rule  for  5»uck 
imprisonment  might  be  served  on  the  clerk  ol 
the  court,  where  the  defendant  had  left  the  prov- 
ince. The  Corporaiion  of  the  County  of  Cham- 
bly  V.  Loupreiy  4  L.  C.  J.  125,  S.  C.  1859;  167 
M.  C. 

24.  On  appeal  from  a  judgment  granting  a 
rule  against  a  defendant,  who  had  become  voIud- 
tary  guardian  of  the  things  seized — Held,  coe- 
firming  the  first  judgment,  that  a  defendant  vho 
becomes  voluntary  guardian  of  effects  seizai 
under  a  writ  of  execution  is  liable  to  conirainii 
par  corps.  Brooks  v.  Whiiney,  4  L.  C.  J.  *2T^ 
&  10  L.  C.  R.  244,  Q.  B.  1860 ;  2272  C.  C.  &  oYl 
C.C.  P. 

25.  And  held,  also,  that  notice  of  such  rule  i"»| 
the  defendant  is  not  required  by  the  Rule^  vi 
Practice.*    lb. 

26.  A  rule  (or  conirainie  par  corps  was  issufd 
against  a  married  woman,  separate  as  to  profierti^ 
from  her  husband,  as  the  a^udicaiaire  of  an 
immoveable  sold  at  herfolU  enchire — Held,  i^ 
be  null,  no  notice  having  been  given  to  the  hu** 
band.  McDonald  \,  McLean  &  Wilson &Doyk\ 
11  L.  C.  R.  6,  S.  C.  1860;  2276  C.  C. 

27.  A  rule  foTconiraintepar  corps  will  noi  liJ 
against  the  curator  to  a  vacant  estate  under  xh 
Ordonnance  of  1667,  on  an  interlocutory  jud^ 
ment.  Wood  v.  McLennan,  5  L.  C.  J.  253,  S. 
1861 ;  2272  C.  C.  &  783  C.  C.  P. 

28.  On  a  rule  for  conirainie  par  corps  agai 
a  witness  for  contemptp^JTeZo,  that  the 
proceeded  against  should  have  had  notice  t'l 
the  beginning.    Roy  v.  Beaudry  &  Lafreniiry 
L.  C.  J.  85,  S.  C.  1861 ;  781  C.  C.  P. 

29.  Where  the  plaintiff  obtained  amleagaii 
the  defendant  for  conirainie  par  corps,  on 
ground  of  deterioration  of  an  immoTeable  ul 
seizure — Heldy  that  not  only  the  petition  or 
tion  for  the  rule,  but  the  rule  itself,  niust  con 
the  words  required  by  the  Statute,  the  omi 


*  By  the  Code  of  Proeedore  it  is  now  provided  , 
ooercive  imprisonmeiit  cannot  be  carried  Into  execiij 
withoat  a  special  rule  granted  by  the  court  c^terptrt 
notice  aiven  to  the  party  liable  to  U,  nnleae  such  ' 
absconds  in  order  to  avoid  it.  781 C.  C.  P. — Kd. 
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of  eerUun  oi  which,  in  this  instance,  was  Tstal. 
rariii  r.  Oook  el  al. k  McOinnU  el al., 6  L.  C.  J. 
m.  S,  C.  1861  i  78T  A  800  C.  C.  P. 

30.  A  rale  which  orders  a  guordian  to  a 
Mtureorimmoveablesto  produce  Co  the  seizing 
bwlijf  a  missine  piece  of  mrniture  of  which  he 
i'mrdian,  and  in  deraiilt  of  hii  doing  »o,  that 
heoe  eoAiraintt par eorpt and  imfirisoiied  in  the 
commoD  gaol  of  the  district  until  he  has  pro- 
duGo!  the  missing  articles,  is  defective  in  form 
u  not  giving  the  guardian  the  alternative  of 
pafiog  Uie  value  of  the  articles.  Lord  v.  Moir 
rtrir.A  Pratt,  7  L.  C.  J.  85,S.C.  1863;  697 
C.  C.  P.  ■ 

31.  A  person  who  has  been  condemned  in  a 
peoaltv  of  $40  for  illegal  voting  under  C.  S.  C. 
op.  6  will  be  aubject  to  eontrmnte  par  corps  in 
Jeliiallof  parment.  Pern/v.  Adamt,  S  L.  C.  J. 
165.  S.  C.  1864 ;  C.  37  Vic.  cap.  9,  sec.  109  &  Q. 
Ji  Vic.  cap.  7,  aec.  300. 

Z2.  A  TXileiirconlrainteparcorpa  may  issue, 
^□et  the  defendant  for  refusing  to  open 
hu  doors  to  the  sheriff,  charged  with  a  writ  of 
rxecution  against  him,  for  the  purpose  of  effect- 
ini  lhe«ale  of  his  goods  and  chattels.  Maague 
V  Crebta*a,SL.  CV  J.  122  &  16  L.  C.  B.  44li, 
S-C.  1864,  &2L.  C.  L.J.23,  Q.  B.  1866;  3273' 
i:.C.4  569&782C.  C.  P. 

33.  And  in  such  case  the  iinprisoimient  ought 
M  lake  place  in  the  district  where  thedeleiidant 
rt.-ide«.    lb. 

34.  Article  773  of  the  Code  of  Procedure  ap- 
plies to  debtors  in  custody  on  eonlrainle  par 
r'ovt,  as  well  as  to  those  detained  on  capias,  and 
uider  articie  777  such  a  debtor  cannot  obtain 
hi'  discbarge  until  four  months  have  elapsed 
tnim  the  filing  of  a  schedule  and  declaration  of 
aiandonnient.  Winniag  et  al.  v.  Leblanc  el  al. 
*  Leblanc,  U  h.  C.  J.  336,  8.  C.  1870. 

.U.  Sareiiea   in  appeal  are  judicial   sureties, 
._]___..  .1.    ..  .    .    .  itrainU  par  corps. 

L.  360,8.  C.  1871; 

payer,  and  notice 
\leparcorvt  will  be 
after  thedelay  fixed 
given  before  a  cor- 
nentof  the  amount 
ted.  Blait  v.  Bar- 
par  corps,  issued 
eglected  to  make  a 

;ring  the  sherilf  to 
lim  in  tbe  common 
real,  and  to  there 
de  a  return  of  the 
li  his  proceedings 
ntiff  the  amount  of 
,  is  not  sutticiently 
s  have  not  received 
if  his  proceedings 
ition,  setting  fortli 
d  received  from  the 
in  the  writ  of  exe- 
the  money  itself. 
Urre  A  Beaulac  & 
1870. 

nlrainle  par  corps 
motion,  the  proper 
.  Higginsy.Bell, 
rai  C.  C.  P. 
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39.  The  court  will  grant  a  rule  for  eoiUrainle 


IV.  For  Costempt, 

40  A  rule  for  contempt  will  not  lie  against  a 
defendant  for  default  to  pay  tbe  costs  of  an  inci- 
dental Droceeding,  but  tbe  plaintiff  is  entitled  to 
demana  an  execution  for  such  coats  during  the 
pendency  of  the  case.  Fa-guson  v.  OilmtniT,  5 
L.  C.  R.  421,  a.  C.  1855. 

V.  Fob  Debt, 

41.  By  12  Vic.  cap.  42,  imprisonment  for  debt 
by  means  of  a  capias  ad  sati^aciendum  was 
abolished.  The  Upper  Canada  Bank  v.  Kirk, 
S  L.  C.  R.  462,  S.  C.  1856 ;  2271  et  seq.  C.  C. 

42.  Motion  was  made,  under  title  34  of  the  Or- 
donnanceti(  I66T,  that  the  defendant  be  impri- 
soned under  a  rule  for  conh"at»feyarcorp»  until 
he  should  have  paid  the  amount  ot  tbe  judgment, 
debt  and  coats— Held,  tbat  llie  riglit  of  imprison- 
ment under  such  Ordoitnance  wn'^  abolisned  by 
ilie  Statute  12  Vic.  cap.  43.  Wkitiieu  v.  Dan- 
sereau,  4  L.  C.  J.  211,  S.  C.  I860  ;  2271  C.  C. 

43.  But  where  the  defendant  had  been  arrested 
on  acapias  ad  respoiulendu7a,and  bad  given  bail, 
and  judgment  had  been  rendcreil  against  him 
declaring  the  capias  good — Held,  that  as  the 
defendant  had  not  filed  in  the  protbonotar^'s 
office  a  atatement  under  oath  of  all  bis  credits, 
property  and  effects,  according  to  tbe  Statute 
above  mentioned,  that  he  might  be  imprisoned 
for  a  space  of  time,  at  tlie  discretion  of  the 
court,  not  exceeding  one  vear.  Macfarlane  v. 
Beliveau,  4  L.  C-  J.  357,  9.  C.  I860. 

VI.  Notice  to  DKFE.vDiNT. 

44.  On  a  motion  to  revi)«  an  interlocutory 
judgment  rendered  some  time  previously  on  a 
motion  asking  ^hat  the  defendant  be  imprisoned, 
and  copy  of  wliicb  was  not  servcil  upon  defend- 
ant— Held,  that  no  man  could  be  imprisoned 
without  previous  notice  to  himself  personally. 
Benjamin  et  al.  v.  WiUon,  I  L.  C.  J.  4,  S.  C. 
1856;  781  C.  C.  p.  A  arts.  25  A  28  siipra. 

VII.  UsDBB  Ibsolveht  Act. 

45.  In  ordering  imprisonment  under  the  In- 
solvent Act  ori869,  sec,  92,  the  court  is  bound 
to  limit  the  payment  in  order  tooUain  release  to 
the  debt  or  coPta.  Warner  v.  Bius,  18  L.  C.  J. 
184,  S.C.  1873. 

46.  But  inasubaenuentca^e  in  app(«l — Held, 
that  in  such  proceeding,  il  the  court  is  satisfied 
that  the  fraud  charged  ha.i  been  proved,  the  insol- 
vent will  be  ordered  to  be  imprisone<l  in  default 
of  payment  of  costs  as  well  as  debt.*  Rogers  et 
al.  A  Saucer  et  al.,  18  L.  C.  J.  37,  Q.  B.  1873. 


Injp. 
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Vm.  DhDEE  WiBBiNT  OF  CoimiSSIONXR. 

47.  Where  a  defendant  was  committed  by  a 
CommissioDer  for  takin?  aftidavite  to  be  uaea  in 
the  Superior  Court,  under  a  warrant  wbich  em- 
powered llie  gaoler  to  detain  bira  tor  "  fbrty- 
ei^ht  bours  and  no  longer,  unless  before  the  ex- 
piration of  that  time  a  writ  of  capiae  be  aerved 
on  him,"  and  no  writof  caijias  was  served  within 
fortj-eigbt  hours,  and  the  defendant  was  detained 
for  two  days,  when  a  writ  of  capias  was  served — 
Held,  that  the  detention  of  the  defendant  after 
the  expiration  of  the  forty-eight  hours  was  illegal, 
and  that  the  arreet  made  under  the  writ  of 
capias,  while  the  defendant  was  so  illegallv  de- 
tained, waevoid,  and  the  defendant  wasdiecnarg- 


ed  from   custody  upon  his  petition  to  that  effect. 
Hingtton  v.   McKenty,    12    L.    C.    "    " 
C.  L.  J.  42,  8.  C.  1867  i  813  C.  C.  P. 


IX.  With  Hard  Labok. 

48.  By  a  statute  of  the  Province  of  Quebec  a 
penalty  of  two  months'  imprisonment,  with  or 
without  hard  labor,  was  impoeed,  and,  by  a  sub- 
sequent amendment,  the  time  was  extended  toaix 
months,  without  mentioning  hard  labor — Held, 
that  this  alteration  was  equivalent  to  a  new 
Btatul«,  and  a  conviction  under  the  latter,  ini' 
posing  six  months'  imprisonment  with  hard 
labor,  was  bad.  William*  tscp.,  19  L.  C.  J.  130, 
a.  C.  1876, 


IMPEOBATION. 

I.    AUENDVENT  OF  DtOLARATIOH  D 

n.  Bt  Summakt  Pktitioh,  50. 
ni.  Delays  IN,  61,  62. 
rV.  Effect  of,  63. 
V.  Etidkhcb  i»,  64r-67. 
YI.  ExBiBiTa  IN,  68. 
Vn.  Orouhds  op,  69-63. 

Tin.  JUDOHENTS  IN,  64,  66. 

IX.  Motion  to  Reject,  66. 

X.  Of 

Jud^enla,  67. 

Wntt  of  Extcution,  68. 

XI.  Waiter  of  Rioht  to,  69. 

XII.  When  Lies,  70-79. 

I.  AuBHDiiEHT  OF  Declabation  n 

49.  In  an  action  in  improbation — Held,  re- 

r__  .!.,  --J ..  ^f  the  court  below,   tha' 

if  the  enauSte,  the  plai 


iJBmfattx  m  entitiM  to  amena  his  morjens  de 
faux,  bj  adding  thereto  new  fiicta  brought  out  by 
the  evidence  adduced.    Perrault  &  Simard,  6 


L.  C.  B.24,  Q.B.1856. 


which  h«  !•  letlnft,  to  lie  unable  to  meet  it  or  hli  engMe- 
menta,  and  ooncMllng  the  Suit  trom  tbe  penon  iherebr 
becoming  hli  orcdltor  with  the  Intent  to  deftaud  mah 
penonj  or  who  b;  any  JUte  pretenoe  oblalna  a  term  of 
credit  for  the  pajment  of  uy  mdvanoe  or  loan  of  mone^ 
oroTtbeprloe  or  an;  paMoflha  price  or  any  gooda,  fto., 
irltb  intent  to  deTraad  tba  penon  tberebr  beeoming  hit 
creditor  or  the  creditor  of  (ooh  flm,  &o.,  and  who  rhall 
not  afterwirda  pa*.  or  mum  to  bepaJd.  thedEt>toTdfl)ti 
•0  inearred,  abwl  be  held  to  be  gniltf  of  ftand.  and  ahull 
be  liable  to  Impiiaonmeut  Ibr  ancb  time  u  tbe  court  may 
order,  iintiea  the  debt  and  ooila  be  looner  paid.  Ina. 
Act  1876,  aeo.  UB.— Ei>. 


60.  Where  a  document  produced  in  s  case  be- 
fore expertfi  was  alleged  to  be  Ailee — Held,  (hit 
it  might  be  attacked  en/aux  by  aommsry  peti- 
tion to  the  court  SniTiet  v.  &vnet,  17  L.  C.  J, 
51,8.0.1873;  161  C.  C.  P. 

m.  DeUTB  IN. 

51.  Where  the  defendant  moved  to  be  allovd 
to  inscribe  en  faux  against  a  return  of  a  baihff, 
which  certifierl  that  he  serred  a  true  and  certi- 
fied copy  of  a  judgment  on  the  defendant,  which 
was  rendered  on  the  thirtieth  of  Apri],  1861,  aoj 
which  required  the  defendant,  within  one  month 
after  the  service  upon  him,  &c.,  but  in  which 
copy  the  word  "  month  "  read  "  ninth  " — &M, 
that  the  inscription  might  be  allowed,  even  alter 
the  four  days  laid  down  in  the  Rules  of  Practice, 
on  cause  shown  by  affidavit.  Seymour  v.  Sof 
ner  el  aL,  12  L,  C.  R.  90,  8.  C.  1862. 

52.  But  a  part^  will  not  be  allowed  (o  in- 
scribe enfaax  against  a  bailiff's  retora  aft^  the 
expiration  of  the  four  days  from  the  filing  of  the 
return,  except  on  cause  shown  by  affidavit. 
Perry  v.  Mike  &  The  Ontario  Bank,  6  L.  C.  J. 
243,  S,C.  18621169  C-C.P. 

IV.  Effect  of. 

63.  Where  the  defendant  in  the  principal 
action  had  proceeded  enftiux  against  an  exhibit 
of  the  plaintiff—.fieJi,  on  demand  of  answer  by 
the  defendant,  that  the  plaintiff  was  not  bouit<< 
io  proceed  with  the  principal  action  until  the 
inscription  en^uzwae  disposed  of.  JfarfuMou 
V.  Harrigan,  3  L.  C.  J.  268,  S.  C.  1859i1G4 

c.  c.  e. 

V.  EVIDENOE  IN. 


Montigny,  4  L.  C.  J.  47,  3.  C 
66.  And  where  inscription 
a  notarial  deed  and  a  copy 
produced  in  a  case — Had,  I 
ducing  such  copy  was  boui 
original  deed,  or  adduce  real 
its  loss  and  destruction.  Qmi 
rfaI.,I7L.  C.  J.319,8.  C.  1 
66.  The  defendant  in  a  ca 
an  authentic  lease,  the  origin) 
and  the  plaintiff  ioecribM  a 
bation— fil-M,  that  as  the  e 
the  copy  was  the  true  iignt 
since  deceased,  and  as  the  pi 
admitted  having  executed  si: 
inscripdon  must  be  dismiaec 
OoTi^antr  6  R.  L.  607,  Q.  B.  : 
57.  The  testimony  of  th 
whom  a  deed  has  beeu  exe 
that  essential  formalities,  w 
the  deed  appear  to  have  been 
really  observed,  if  alone  and 
insufficient  to  establish  that 
LaroeheUe  &  Froulx,  1  Q.  L. 


m 


nCPEOBATION. 


IMPROBATION. 


m 


YL  Exhibits  ik. 

58.  The  original  minnte  of  a  notarial  acie 
hnpeftched  en  jceax  is  to  be  filed  in  most  cases 
by  the  defendant  enfaux.  Paquei  v.  Demers,  3 
Rev.  de  L6g.  199,  K.  B.  1810. 

Vn.  Grouitos  or,  see  When  Lies. 

59.  If  the  moyens  de  Jaux  be  such  as  will 
not,  if  proved,  effect  the  acte  inipugned,  they 
most  be  set  aside.  Baby  v.  Bernard,  3  Rev.  de 
Leg.  199,  K.  B.  1810. 

^.  In  the  case  of  a  will,  a  suggestion  that 
only  one  notary  was  present  at  the  execution  of 
the  instniraent  is  a  moyens  defaux  periinent. 
iVoiite  V.  Proulxy  3  Rev.  de  Leg.  199  &  2  Rev. 
de  Leg.  61,  E.  B.  1829. 

61.  And  where,  in  a  copy  of  judgment  served 
npoQ  the  defendant,  the  word  month  was  made 
to  read  ninth — Held,  on  motion,  that  leave 
virould  be  granted  to  inscribe  en  Jaux  against  the 
return  of  Uie  bailiff  servins  the  copy.  Seymour 
T.  Hifnur  et  al.,  12  L.  G.  R.  90,  S.  C.  1862. 

62.  Where  attachment  after  judgment  had 
isfued,  a  copy  of  the  judgment  having  first  been 
served  upon  the  defendant,  and  the  latter  ob- 
jected to  the  service  and  inscribed  en  faux 
against  it  on  the  ground  that  it  had  been  certi- 
fied by  the  attorneys  of  the  plaintiff— JJeZef,  that 
this  did  not  constitute  a  ground  of  falsity  or  im- 
psobation,  and  the  inscription  was  dismissed. 
Tory  V.  Mine  &  The  Ontario  Bank  &  Milne,  6 
L.  a  J.  243,  S.  C.  1862 ;  159  C.  C.  P. 

63.  Where  it  was  allied  in  a  deed  of  sale  that 
flie  same  was  made  in  consideration  of  £800,  of 
wldch  £500  was  paid  by  the  purchfuser  at  the 
time  of  passing  the  deed,  and  it  was  proved  that 
no  amount  was  so  paid — Held,  td  be  good 
ground  of  inscription  in  improbation.  McAvoy 
1.  Huoi,  1  Q.  L.  R.  97,  S.  C.  R.  1871. 

Vin.  Judgment  oh. 


64.  An  appeal  will  lie  firom  a  judgment 
isBine  an  mscription  en  faux,    neaudru  & 


dis- 

_        trya  The 

HbrorT^c,  of  Aontreat,  11  L.  C.  J.  2S  &  17 
LC.  B.  428,  Q.  B.  1866 ;  1116  C.  C.  P. 

65.  A  judgment  of  the  Queen's  Bench,  con- 
frminff  a  jii^^ent  of  the  court  below,  which  dis- 
Msed  an  inscription  en  faux,  is  not  a  final 
jidkmeikt,aiid  therefore  not  susceptible  of  appeal 
t»  the  Privy  Council.  Darling  £  Templeton,  1 9 
L  C.  J.  1«,  Q.  B.  1875 }  1178  C.  C.  P. 

IX.  Monov  TO  Reject. 

CI.  The  108th  Rule  of  Practice  of  the  Superior 
GoQii  is  abrogated  by  article  171  of  the  Code  of 
Civil  Piocediire,  and  therefore  a  motion  to  decl  are 
Ae  gKmndLB  of  itnprohation  inadmissible  will  not 
WaBowed.  Mameuy.Barthe&Barthe,6n.h. 
M,  C.  C.  1874. 

€7.  Of  Judfimente, — Where  the  plaintifiPs  in 
la  expropriation  case  inscribed  en  faux  against 
Ike  eop7  of  the  jud^ent  homologating  the 
fqnrt  of  the  commissioners,  and  the  defendant 
QOBtflsted — Held,  that  an  inscription  en  faux 
tnnot  be  made  against  a  juc^ment  oi  the 
fiq^nior  Cdart  or  of  any  court,  even  if  the  jud^ 
'  htare  been  altered  in  any  manner  since  it 
1,  nor  can  such  inscription  be  made 


against  a  copy  of  such  Judgment.  Healvei  al, 
A  The  Mayorf  <ke,y  of  Montreal,  17  L.  C.  K.  ^09 
S.  C.  1867. 

68.  Write  of  Execution,-^A  writ  of  venditioni 
exponas  was  made  returnable  the  28th  of  April, 
1870,  and  the  journal  in  which  the  notice  of  sale 
was  being  published  ceased  to  issue,  and  the  date 
of  return  having  to  be  changed  in  conseauence 
— Held,  that  neither  in  law  nor  in  fact  dia  these 
circumstances  afford  ground  for  an  inscription 
in  improbation,  although  irregularities  were 
committed  which  were  reprehensiole.  Duchesncy 
etal.  V.  Vienne  &  Vienne  &  Duchesnay,  16  L.  C.  J. 
138,  S,  C.  R.  1871. 

X.  Waivsb  of  Right  to. 

69.  Where  a  defendant  filed  a  petition  in 
improbation,  but  omitted  to  move  to  set  aside  an 
inscription  on  the  merits — Held,  that  he  had 
virtually  waived  all  pretensions  to  proceed  on 
his  inscription  en  faux,  Phillips  v.  Hart  & 
Hart,  1  L.  C.  R.  306,  8.  0. 1861. 

XI.  Week  Libs,  see  Grounds  of. 

70.  An  inscription  in  impobation  cannot  be 
maintained  against  a  notarial  copy,  on  account  of 
a  slight  alteration  or  erasure,  as  in  the  present 
case,  where  the  word  ''parties"  had  been  altered 
so  as  to  make  it  ''  party.''  Halvin  &  Byan,  5 
L.  C.  R.  430,  Q.  B.  1866. 

71.  In  an  action  in  nullity  of  a  will — Held, 
reversing  the  judgment  of  the  court  below,  that 
the  party  plaintiff  might  also  inscribe  en  faux 
against  tne  same  deed,  and  that  by  direct  action. 
Ferrault&  Simard  et  al,  6  L.  C.  R.  17,  Q.  B. 
1866. 

72.  An  inscription  de  faux  will  not  be  per- 
mitted against  a  document  purporting  to  be  a 
copy  of  a  declaration  in  another  case,  and  certified 
to  DC  so  by  the  attorneys  of  the  party  producing 
the  same,  although  such  document  be  filed  as  an 
exhibit.  Molson  v.  Burroughs,  2  L.  C.  J.  72^ 
8.C.  1867^169  0.  C.  P. 

73.  Where  the  entry  of  a  judgment  after  it 
had  been  rendered  had  been  &lsified  in  a  material 
manner,  and  the  plaintiff  inscribed  against  it  en 
faux — Held,  that  he  had  no  recourse  by  means 
of  improbation,  but  onlv  by  petition,  to  have  the 
judgment  entered  as  it  had  oeen  rendered.  Boss 
&  Palsgravey  6  L.  C.  J.  141,.  Q.  B.  1868 ;  169  & 
474  C.  C.  P. 

74.  And  where  the  plaintiffs  in  support  of  an 
allegation  of  minority  filed  as  exhibit  what  pur- 
ported to  be  an  extract  from  the  baptismal 
register  of  the  American  Presbyterian  Church, 
and  the  defendant  inscribed  against  it  enfaux^ 
Held,  after  proof,  that  improbation  would  not  lie, 
as  the  extract  was  not  a  pi^efausse,  saving  the 
recourse  of  the  defendant  against  it  as  being 
something  different  to  what  It  purported  to  be. 
Shaw  et  pir.  v.  Sykes,  6L.  C.  J.  124,  S.  C.  1860; 
169C.C.  P. 

76.  The  plaintiff  brought  an  inscription  en 
faux  against  a  certificate  of  deposit — Held,  that 
as  the  inscription  did  not  attack  the  authenticity 
of  the  certificate,  that  the  plaintiff  g»  /awa;  was 
without  interest  to  prosecute  his  inscription,  and 
it  was  accordingly  dismissed.  Beauary  v.  The 
Mayor,  dec,  of  Montreal,  10  L.  C.  J.  278,  S.  C. 
1866;  169C.  C.P. 
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16.  But  htld,  in  appeal,  that  the  moyettt  <U  I  them.     Under  theee  pleM  he pror«(]thBtlieha<l 


faux  were  eufBcient,  and  the  judgment  of  the 
Superior  Court  was  reversed.     Tkt  Mayor,  Ac, 


occupied  for  fifteen  jears,  and  had  erected  build- 
ingson  the  property  worth  £125,  which  reodenJ 
the  improvemeota  worth  altogether  from  IM 
to  X250— jasW,  that  he  was  entitled  to  jud^ 
ment  for  his  improvementa  and  u>  retsin  noc- 
session  until  paid,  and  that  the  proper  mode  ^4 
eetablishiDg  such  improvements  waa  by  an 
expertise.  Stnart  v.  Eaton,  B  L.  C.  R.  113, 
C.  C.  1857. 

83.  And  in  another  case  in  which  ihe  iekttV 
ant  had  been  in  poeseesionof  thepIoiDtiff'iiliad  ' 
with  the  knowledge  of  the  plain  tiff's  agenls,  sol 
had  paid  the  taxes  and  made  the  improvementf,  i 
the  value  of  which  was  claimed  from  the  plain- 
tiff,  to  view  of  and  with  the  knowledge  of  ib« 
plainti^aceots,  although  the  defendant  did  i>ui 
possess  the  land  with  his  consent,  that  he  horj, 
nevertheless,  a  right  to  be  paid  the  >ake  ■>( 
bis  improvements  and  to  retain  the  pnjpertv 
until  he  was  paid.  EUice  &  Courtanaitcht.  U 
h.  C.  J.  325  i  IT  L.  C.  R,  433  A  3  C.  L.  J.  Ui, 
Q.  B.  1867;  41S&41TC.C, 

84.  (WTAirdifoMei-.— Butin  ahypoftecarr 
action  'brought  against  a  third  boidn—Utlil   i 
that  the  defendant  could  not  claim  10  t«  pai'i  ! 
for  his  improvements  before  being  compellM  lu  ' 
abandon  the  property,  and  the  only  thing  he 
could  demand  was  security  that  the  iiunrove- 
able  wouljl  be  sold  for  a  sufficient  amount  lo 
reimburse  him.      WithM  v.   Ellu,i  L.  C.  K-  ' 
358,  8.  C.  1854  ;  2072  C.  C. 

85.  And  iu  another  case — Btld,  that  a  p*- 
sesaor  in  good  faith  was  entitled  to  his  improvt- 
ments  and  was  not  liable  for  reuts  and_^rafi'> 
accrued  previous  to  service  of  process.  Knurls  i 
(o»  et  al.  &  Clarke  el  Mr.,  9  L.  C.  J .  243,  (J.  B. 
1864i  417&20T2  C.  C.  I 

86.  Of  Usiifrueluary.— In  an  action  in  «hicL 
the  plaintifl'and  his  wife  were  the  usufi^cluari^ 
by  will  of  two  houses,  of  which  the  property  wi* 
in  the  children  of  the  testator,  and  the  iciicn 
was  against  the  tutors  of  the  children  forihc 
value  of  repairs  made  to  the  houses  in  quefliC'Ti 
— Held,  that  he  could  only  recover  the  co*t  ^.f 
the  larger  repairs  and  the  repairs  necessary  Mr 
the  preservation  of  the  property,  and  forusefiil 
improvements,  in  so  far  as  the 'property  deriv^l 
value  from  them  at  the  time  of  the  opeoing  ot 
the  substitution,  and  that  such  repairs  and  im- 
provements were  payable  entirely,  even  thoiish 
they  should  have  ceased  to  exist  at  the  openiu? 
of  the  substitution,  provided  they  had  not  w 
ceased  to  exist  by  the  fault  of  the  usufruetuart. 
Lafontaint  v.Siiior  el  al.,  11  L.C.R.  388,S.C. 
1861 i  468  C. C. 
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INDIAN  LANDS. 


INHERITANCE. 
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INCOMPATIBILITY   OF  TEMPER. 

I.  Not  a  Ground  op  Separation  prom  Bed 
i.vp  BoAJiD,  see  ACTION  en  Separation. 


LXDEMNITY— S^  EXPROPRIA- 

TION. 


INDIAN  LANDS. 

I.  Proceedings  Concerning,  87. 

II.  Rights  in,  88-90. 
m.  Sale  of,  91. 

I.  Proceedings  Concerning. 

yi.  Proceedings  uoder  the  statute  Q.  31  Vic. 
r&p  42,  relating  to  the  illegal  occupation  of 
bdiau  iamis,  are  of  such  a  cnaracter  as  to  be 
rakfpiible  of  being  removed  by  ceriiorcofi,  and  a 
nfrit  oi  certiorari  will  be  mnted,  notwithstand- 
bg  tbe  same  is  expressly  taken  away  by  the 
ftetute,  provided  there  be  ground  for  the  belief 
ihat  tbe  conviction  was  nad  without  proof, 
rLere  tbe  statute  provides  that  it  should  be 
laii  only  on  proof,  to  the  satisfaction  of  the 
nagi^trate.  Morrison  &  DeLorimieTy  13 
:.C.J.295,S.  C.  1869. 

II.  Rights  in. 

h.  In  an  action  concerning  Indian  lands — 
Hfti/,  confirming  the  judgment  of  the  court  be- 
I  w,  that  since  the  passing  of  the  law  respecting 
uliaQS  and  Indian  lands  (C.  S.  L.  C.  cap.  14) 
kll  rigbts  of  action  relating  to  these  lands,  wheth- 
jJoanded  upon  ownership  or  occupancy,  are 
>^^td  in  the  commissioner  appointed  under  that 
tct, and  DO  individual  member  of  an  Indian  tribe 
&L  maintain  a  right  of  action  in  his  own  name 

ictrning  lands  appropriated  for  the  use  of  the 
r.W.'  Basiian  et  ux.  &  Hoffman  et  mr.^  17 
.C.R.238,  Q.  B.  1877. 

5?.  And  in  an  action  to  recover  the  value  of  a 
pauriiT  of  hardwood  cut  and  carried  away  by 
b  dtftendant,  on  land  forming  part  of  the  Indian 
^r\-e— iZisW,  that  Indians  nad  no  rights  by 
irtue  whereof  they  can  sell  and  dispose  of  the 
»yjii  growing  on  their  land,  which  is  set  apart 
M  ap&ropnated  to  and  for  the  use  of  the  tribe 
J'il  l-.Jv  of  Indians  thereon  residing.  The 
7'jmmissioner  of  Indian  Lands  for  Lower  Can- 
^'fl  V.  Pmant  &  OnSanoron,  3  L.  C.  J.  313. 

^.  And  held,  9.\»o,  that  the  wood  on  Indian 


*  Bat  by  S.  SI  Vic.  cap.  42,  eec.  26,  it  is  now  provided 
au  tbe  leeretaiv  of  state  be  mibBtitated  for  the  commis- 
Hic^r  ofliidiaa  lands  for  Lower  Canada  •  •  •  *  # 
a4  thtU  bare  all  the  powers  and  datiea  amij^ed  to  rach 
»«Bi»kmer  under  C.  S.  L.  C.  cap.  14,  except  that  the 
Mfa  tBd  utotxaiy  heretofore  vested  in  the  said  com- 
■ifeioaer  shall  heacelbrth  be  vested  in  the  Crown,  and 
MB  bp  onder  the  management  of  the  secretary  of  otate, 
no  ebtil  manage  the  same  on  behalf  of  the  Crown,  and 
U  Aits  respecting  them  shall  be  bronght  in  the 
B>X  cf  tbe  Crown,  and  the  said  secretary  of  state  shall 
jj^  baoBd  to  have  any  domicile  in  the  Province  of 
WMec  or  to  give  secarlty,  and  80  moch  of  the  said  Act 
>ih  beoeriitat  with  thia  Act  is  repealed.— £d.       ^ 


land  is  held  in  trust  by  the  Commissioner  of 
Indian  Lands  for  Lower  Canada.  lb.,  &  C.  31 
Vic.  cap.  42,  sees.  6  &  22. 

III.  Sale  op. 

91.  The  sale  of  Indian  lands  without  the 
authority  of  the  commissioner  is  illegal.  The 
Commissioner  of  Indian  Lands  &  JanneU  I 
L.  C.L.J.  111,8.  C.  R.  1865. 


INDIAN  EESERVE— &e  INDIAN 

LANDS. 


INDIANS. 

I.  Rights  of,  see  INDIAN  LANDS.  ' 

II.  Security  by,  in  Appeal,  see  APPEAL. 


INDORSEMENT— /See  BILLS    OF 
EXCHANGE,  &c. 


INFANTS— See  CHILDREN. 

I.  Meaning  op  Term. 

92.  The  word  tn/an<,  employed  in  questions  of 
testamentary  succession  and  substitution,  in  the 
direct  line  descending,  comprises  not  only  the 
children  of  the  testator  or  of  the  institute,  as  the 
case  may  be,  but  also  other  descendants  in  any 
degree,  on  default  of  the  degree  indicated  in  the 
deed,  those  of  the  nearest  degree  however  always 
excluding  the  others.  Brunette  et  al.  &  Pelo- 
quin  et  at.,  3  R.  L.  62,  S.  C.  1870. 


INFORMA    PAUPERIS— See   PRO- 
CEDURE. 


INFORMATION  —  See  COMMIT- 
MENT, CONVICTION  &  CRIMI- 
NAL LAW. 


INFRINGEMENT. 

I.  Of  Bridge  PBivn.EOE,  see  BRIDGES. 

II.  Op  Patents,  see  PATENTS. 


INHABITANT. 

1.  Meaning     op     Term,    see 
SCHOOLS,  Assessment  for. 


COMMON 


INHERITANCE— Sec  HEIRS,  SUC- 
CESSION, &c. 


■^  -^i 
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INJUNCTION. 


INJUNCTION— /Sfe€  MANDAMUS. 

I.  Nature  of,  93,  94. 
n.  Procedure  in,  96-98. 

III.  Right  to,  99,  100. 

IV.  When  Lies,  101. 

I.  Nature  of. 

93.  The  judgment  in  an  action  negatoire  is  in 
the  nature  of  an  injunction  in  chancery.  Savard 
&  Moisan,  1  Rev.  de  Leg.  378,  K.  B.  1820. 

94.  A  writ  of  injunction  is  synonymous  with 
a  writ  of  mandamus,  and  subject  to  the  same 
procedure.  Bourgouin  &  Hie  Montreal  North- 
ern Colonization  Railway  Company y  19  L.  C.  J. 
67,  Q.  B.  1876  j  1022  et  seq,  C.  C.  P. 

• 

n.  Procedure  in. 

^6.  Where  a  writ  of  injunction  has  been  grant- 
ed, and  the  parties  have  joined  issue  on  the 
merits,  it  is  too  late  to  move  to  quash.    lb. 

96.  A  shareholder  in  an  incorporated  body  hav- 
ing applied  to  a  judge  in  chambers  for  a  writ  of 
summons  to  the  corporation  and  its  directors  to 
appear  before  a  judge  in  chambers  on  a  day  and 
at  an  hour  to  be  named,  and  for  an  injunction 
to  restrain  the  corporation  firom  declaring  a 
specific  dividend  for  the  previous  six  months, 
the  judge  ordered  that  a  writ  of  summons  should 
issue  returnable  before  himself,  or  some  other 
judge  in  chambers,  on  a  day  and  at  an  hour 
named  and  ordered  ;  further  that  the  defendants 
be  restrained  from  declaring  said  dividend.  No 
summons  issued  in  terms  of  said  order,  but  an 
ordinary  writ  of  summons  only — Held,  that 
notice  should  have  been  given  to  the  defendants 
of  the  application  for  injunction.  Kane  &  The 
Montreal  Telegraph  Company  et  al.,  20  L.  C.  J. 
120,8.  C.  1876. 

97.  And  held,  also,  that  the  issue  of  a  writ  of 
summons  commanding  the  defendants  to  appear 
in  the  Superior  Court  on  the  day  named  was  not 
in  compliance  with  the  terms  of  the  order.    lb. 

98.  And  that  in  the  affidavit  in  support  of  an 
application  for  an  injunction  it  is  not  sufficient 
to  allege  grounds  of  information  and  belief 
merely.    lb. 

ni.  Right  to. 

99.  The  appellant  brought  action  nSgaioire  to 
restrain  the  defendant  from  constructing  a  drain 
Ixitween  their  respective  properties,  wnich  ad- 
joined each  other,  the  inspectors  havins  already, 
after  visiting  the  place,  hy proc^s-verbaTlegeAized 
a  certain  water  course  wnich  ran  between  the 
properties  for  this  purpose,  and  which  prods- 
verbal  was  opposed  by  the  defendant.  On  applica- 
tion for  its  homologation  the  action  of  the  appel- 
lant was  dismissed  in  the  court  below,  but  held, 
in  appeal,  that  the  action  was  properly  brought, 
inasmuch  as  the  order  of  an  m8j)ector  ordering 
a  ditch  to  be  constructed  to  dram  the  property, 
the  drainage  of  which  was  already  provided  for 

•  by  die  order  of  previous  inspectors,  duly  appoint- 
ed, and  which  could  not  be  carried  out  without 
causing  serious  damage  to  the  property,  was 
illegal,  and  must  be  set  aside.  Lemire  &  Cour- 
cMne,  1  R.  L.  168,  Q.  B.  1868 ;  420  &  424  M.  C. 

100.  And  wherein  an  action  enpartage  apeti- 
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tion  was  presented  on  behalf  of  the  plaintiff,  al]^^. 
ing  that  the  defendant  was  in  possession  of  all  the 
property  in  question,  and  was  con  tin  nine  to  tr^ 
with  the  assets  thereof  as  if  he  were  sole  owner, 
and  that  the  petitioner  believed  that  he  was  » 
doing  for  the  purpose  of  defrauding  her  eikI  her 
minor  children,  with  the  view  of  converting  the 
property  to  his  own  individual  use,  and  coDchdtd 
oy  praying  for  a  writ  of  injunction  ordering  him 
to  aesist  m>m  any  further  dealing  in  the  pro* 
perty — Held,  that  the  courts  am  judg^  hfre 
nad  the  power  which  existed  in  France  nnder 
another  name,  and  in  England  and  the  Uoitei 
States  under  the  name  of  a  writ  of  injunctloD,  to 
restrain  parties  to  a  suit  from  doing  anything  that 
might  change  the  position  of  the  parties  trcm 
what  it  was  at  the  institution  ox  the  action. 
Carter  v.  Breakey  et  al,  2  Q.  L.  R.  232,  S.  C. 
1876. 

IV.  When  Lies. 

101.  A  party  suffering  from  an  unjust  expro 
priation  by  a  railway  company  may  demand  a 
writ  of  injunction  to  prevent  the  company  fwra 
exercising  their  right  of  expropriation  and  pma 
sion  until  the  amount  of  indemnity  is  determined 
Bourgouin  v.  The  Montreal  Northern  Colonm 
Hon  Bailway  Company j  19  L.  C.  J.  57,  Q.  B 
1876, 


INJURY. 

I.  Liability  for,  tee  DAMAGES. 


INLAND  EEVENUE— See  LICESSl 
LAW,  PEOHIBITION,  &c. 


INNKEEPERS  —   See    HOTEL- 
KEEPERS. 


INQUEST-See  CORONER,  JURY,&( 


INSCRIPTION— /Sc«    PROCEDITRI 


INSECTS. 
I.  Obligatioks  of  Pboprjetobs. 

102.  Proprietors  of  adjoining  jjpoperties  » 
not  obliged  to  clear  their  trees  of  ineect8.  F' 
guson  &  Joi^h,  12  L.  C.  J.  72,  Q.  B.  186^ 


INSINUATION— See    REGISTRA 

TION. 


^v 


n3 


nrSQLVENCY. 
INSOLVENCY. 
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L  AxnDVSST  OF  PROOKDTTRE  IK,    103^    104. 

n.  Afpeibaxcs  of  Insoltent^  105. 
in.  AssiaKKB. 

Action  againsi,  .106-113. 

AcHon  by,  114-116. 

AvthorizaHon  offlVt, 

Costtof,  118,119. 

UabaUy  of,  120 y  121. 

Powmof,  122-127. 

ReauaUim  of,  128, 129. 

Reaumdofy  130. 

Resident  m  Disiriety  131. 

Rights  of.  132-136. 

Sertiu  of,  136. 

IX.  AsSIOVMEIIfT. 

AetxjaUmce  of,  137. 

By  Fhrm,  138. 

By  PartnerSyXdl^Ul, 

Cession  de  hiens,  142-144. 

DttHo  in  Soluium,  146. 

Demand  of,  146-160. 

Efect  of  151-162. 

In  Tnuty  16.^. 

Irregular^  164. 

Right  of  Capias  AfteT,  set  CAPIAS. 

To  whom  madej  165, 166. 

Voluntary y  167. 

What  is,  168. 

V.  Attachment,  169^171. 

VI.  Claix  of  Corporation  in,  172.     ' 

VII.  Claim  of  Wife  in,  173-176. 
VHr.  Claims  nr,  176, 177. 

IX.  Collocation  of  Creditors,  178, 179. 

X.  Commission  t»  Bankruptcy,  l80,  l81. 
11.  Composition. 

Effect  of,  182-188. 

Signed  for  FraudvUnt  Consideration,  189. 

Sgnedby  FroMd,!^, 

XII.  CoNFLioTuro  Writs  of  Exboution  and 

InACHMEHT,  191. 

XIII.  Contestation  of  Claims,  192. 

XIV.  Contestation  of  Dividend  Sheet,  193. 

XV.  Datioin  SoLrTUM,«ee  Assignment. 

XVI.  Debts  Sitbsequent  to,  194. 

XVII.  Declaration  in,  196. 
XVIU.  Delays  in,  196-198. 

XIX.  Deuyery  in. 
What  ConstiiuteSy  199. 

XX.  DiscHARGS,  200-219. 

XXI.  Bpfbct  of,  220-224. 
XXn.  Etidknos  in,  226. 

XXIII.  Examination  of  Consorts  in,  226. 

XXIV.  Examination  of  Insolvent,  227-230. 
XXT.  Examination  of  Witnesses,  231,  232. 
XXVI.  FoREiov  Insolvent. 

^^eizure  of  Money  of,  233.  • 

XXVn.  Fraud  in,  234-238. 
XXVin.  Fraudulent  Preference  in,  239, 

(0. 

XXIX.  Fraudulent  Transfer  in,  241, 242, 

XXX.  GUARDLAN    IN,  243. 

XXXI.  Htpothbc  Given  by  Insolvent,  244, 
III. 

XXXn.  Imprisonment  Under  the  Insolvent 
kcT,247,248. 

XXXin.  brSOLYElTT. 

Action  againsiy  249. 
^Jfw  Cvry  on  Business  with  Consent  of  Cre- 

Kotes  Oieen  6y,  251,  262. 


Powers  oj,  253. 
Retaining  Money,  254. 

XXXIV.  Jurisdiction  in,  256-260. 

XXXV.  Knowledge  of,  261-266. 

XXXVI.  Lease  of  Insolvent's  Premises^ 
267. 

XXXVII.  Liability  of  Trustee,  268. 
XXXVUI.  Meetings  of  Creditors,  269. 
XXXIX.  No    Objection   to   Appointment 

as  Curator,  270. 

XL.  Not  Equivalent  to  Bantcruptcy,  27U 

XLL  Notices  in,  272,  273. 

XLn.  Of  Joint  Stock  Company,  274. 

XUn.  Op  One  Who  Has  Ceased  to  Trade, 
276. 

XLIV.  Parties  op  Insolvent  Firm  Claim- 
ing AS  Creditor  May  Vote  at  Election  of 
Assignees,  276. 

XLV.  Payments  by  Endorser,  277. 

XL VI.  Payments  by  Insolvent,  278. 

XLVn.  Payments  to  Insolvent,  279.       « 

XL VIII.  Petition  Against   Demand,  280. 

XLIX.  Petition  to  Quash  Writ,  281. 

L.  Power  of  Foreign  Receiver  in,  282. 

LI.  Privilege  of  Landlord  in,  283. 

LII.  Proof  in,  284-286. 

Lin.   Publication  of  Dividend  Sheet,  287 

UV.  Purchases  by  Insolvent. 
When  Fraudulent,  288. 

LV.  Purchaser  of  Claims,  289,  290. 

LVI.  Representation  in,  291. 

LVII.  Revendication  in,  292-296. 

LVm.  Revision  of  Judgments  in,  296. 

LIX.  Right  6f  Action  by  Reason  of,  297. 

LX.  Rights  of  Creditors  in,  298-306. 

LXI.  Rights  of  Endorsers,  307,  308. 

LXn.  Rights  op  Insolvent,  309. 

LXin.  Rights  of  Partners  Under,  310, 
311. 

LXrV.  Sale'by  Insolvent,  312,  313. 

LXV.  Sale  of  Estate  in,  314, 316. 

LXVI.  Secretion  in,  316,  317. 

LXVn.  Service  in,  318,  319. 

LXVIII.  Status  of  Insolvent,  320. 

LXIX.  Transfer  by  Insolvent,  321-325. 

LXX.  Undue  Preference  in,  326. 

LXXI.  Warranty  of  Debts  Sold  by  As- 
signee,  327. 

LXXn.  Who  are  Subject  to,  328,  329. 

I.  Amendment  of  Procedure  in. 

103.  Where  a  bankrupt  was  refused  his  dis- 
charge on  the  ground  that  he  had  not  conformed 
to  the  25th  sec.  of  the  Bankruptcy  Law,  thet 
schedule  which  he  had  furnished  and  sworn  to 
not  containing  the  residence  of  some  of  his 
creditors,  and  he  moved  to  be  allowed  to  amend. 
The  motion  was  refused.  Lanctot  v.  McFarlane, 
1  Rev.  de  lAg.  236,  Q.  B.  1846. 

104.  But  in  another  caae^Held,  that  he  might 
amend  his  deposition  even  on  the  day  fixed  for 
judgment.  LdppS  &  Perrin  et  al.,  1  Rev.  dci 
L6g.  236,  Q.B.  1846. 

n.  Appearance  of  Insolvent. 

106.  Where  a  writ  of  attachment  had  issued 
under  the  Insolvent  Act  of  1864 — Held,  that' 
the  defendant  would  not  be  allowed  to  appear 
in  the  case  after  five  days  from  the  return  day 
of  the  writ,  even  although  his  motion  to  that 
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effect  is  supported  by  affidavits  showing  that  it 
was  througli  an  error  on  the  part  of  his  attorneys 
that  the  appearance  was  not  filed  before  the 
expiration  of  five  days.  May  v*  Larue  et  al.,  10 
L.  0.  J.  113, S.  C.  1865;  Ins.  Act  1876,  sec.  18. 

lU.  Assignee. 

106.  Action  against. — Assignees  to  an  insol- 
vent estate  are  not  tiers  (Uienteurs  against 
whom  a  hypothecary  action  may  be  brought. 
Ward  &  Robertson  et  ah,  8  L.  C.  J.  180,  S.  C. 
1864. 

107.  Under  the  Insolvent  Act  of  1864,  an 
assignee  to  an  insolvent  estate  cannot  be  sued 
for  even  the  hypothecary  debts  of  the  insolvent. 
Kuper  &  Stewart  es  ami.  et  al.,  11  L.  G.  J.  85, 
S.  C.  1865. 

108.  The  lessor  has  n6  action  against  the 
assignee  to  the  insolvent  estate  of  his  tenant 
under  the  Insolvent  Act  to  resiliate  the  lease 
on  the  ground  that  the  premises  are  not  suffi- 
ciently furnished  to  guarantee  the  rent.  Ander- 
son &  Wurtele,  3  R.  L.  447,  S.  C.  1871. 

109.  An  assignee  under  the  Insolvent  Act  of 
1864  cannot  be  sued  en  garantie  in  respect  of 
a  matter  for  which  the  insolvent  is  liable  to 

Guarantee  the    plaintiff.*    Hutchins   et    al.  & 
hhen,  &  Cohen  &  Whyte,  15  L.  C.  J.  235,  S.  C. 
1871. 

110.  The  insolvent  has  no  action  against  the 
assignee  to  his  insolvent  estate  to  compel  him 
to  render  an  account  of  his  administration.  His 
only  recourse  is  by  petition  or  motion,  and  if  he 
claims  under  a  deed  of  composition  and  dis- 
charge, these  must  have  been  first  deposited 
with  the  assignee  to  enable  him  to  give  notice 
of  the  same  under  the  Insolvent  Act.  Fraser  v. 
Patterson,  1  R.  C.  248,  Q.B.  1871. 

111.  An  assignee  cannot  be  called  on  person- 
ally to  declare  what  moneys  he  has  in  his 
hands  belonging  to  a  creditor  of  an  insolvent 
estate,  as  all  proceedings  affecting  said  estate 
must  be  had  under  the  Insolvent  Act.t  Clem- 
entson  v.  Brown  &  Mitchell,  4  R.  L.  658,  S.  C. 
1872. 

112.  Where  an  action  in  revendication  is 
brought  against  the  assignee  to  an  insolvent 
estate — Held,  maintaining  the  defense  en  droit 
of  the  defendant  es  qual,  that,  under  the  Insol- 


*  But  by  the  present  Insolvent  Act  It  is  provided  that 
the  assignee  shall  take  both  in  the  prosecution  and  de- 
fence of  all  suits  by  or  against  the  insolvent  all  proceed- 
ings that  the  insolvent  might  have  taken  for  the  benefit 
of  the  estate,  and  may  intervene  and  represent  the  insol- 
vent in  all  suits  or  proceedings  by  or  against  him  which 
are  pending  at  the  time  of  his  appointment.  Ins.  Act 
1876,  sec.  ^-Ed. 

t  Every  assignee  shall  be  subject  to  the  summary  Juris- 
diction of  the  court  or  judge  in  the  same  manner  and  to 
the  same  extent  as  the  ordinary  officers  of  the  court  are 
subject  to  its  jurisdiction,  and  tiie  performance  of  his 
duties  may  be  compelled,  and  all  remedies  sought  or 
demanded  for  enforcing  any  claim  for  a  debt,  privilege, 
mortgage,  hypothec,  lien  or  right  of  property  upon,  in  or 
to  any  eflbots  or  property  in  the  hands,  possession  or  cus- 
tody of  an  assignee  may  be  obtained  by  an  order  of  the 
judge  on  summary  petition  in  levendication,  or  of  the 
court  on  a  rule  in  term,  and  not  by  any  suit,  attachment, 
opposition,  seizure  or  other  proceeding  of  any  kind 
whatever,  and  obedience  by  the  assignee  to  such  order 
may  be  enforced  by  such  court  or  judge  under  the 
penalty  of  imprisonment,  as  for  contempt  of  court,  or 
he  may  be  removed  in  the  discretion  of  the  court  or  judge 
firom  the  assigneeship  of  the  estate.  Ins.  Act  1876,  sec. 
126,  &  C.  40  Vic.  cap.  41,  sec.  27.-Ed. 
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vent  Act  of  1869,  no  such  acti(m  would  lii 
Larocque  v.  Lajoie,  17  L.  C.  J.  41,  S.  C.  1871 

113.  Goods  in  the  possession  of  the  as^'gof 
to  an  insolvent  estate  cannot  be  revendicata 
by  writ  of  attachment  or  revendication,  tb 
proper  proceeding  under  the  50th  section  < 
the  Insolvent  Act  of  1869  being  by  sumnur 
petition  to  the  court.  Ouimet  v.  Tees  ei  ai, 
R.  L.  483,S.  C.  1873. 

114.  Action  by. — An  action  will  lieloy  theM 
signee  to  an  insolvent  estate  to  recover  damaa 
caused  to  the  estate  by  an  opposition  foun*M 
on  a  simulated  sale  from  the  msolv^i  to  tJb 
opposant.  Brown  es  qtial.  k  Smith,  13  L.  C.  J 
288,  S.  C.  1869,  and  note  to  art.  109. 

115.  Nor  does  the  assignee  require  to  b 
specially  authorized  to  bring  such  action.    lb. 

116.  An  assignee  to  an  insolvent  e.»i&i 
suing  for  the  revendication  of  a  deed  of  dunt 
tion  made  by  the  insolvent  may  join  with  sad 
action  an  attachment  in  revendfication  of  th 
property  donated.  Methot  es  qual.  v.  Perrii 
et  al,  5  R.  L.  695,  S.  C.  1874. 

117.  Authorization  of. — An  assignee  to 
insolvent  estate  is  not  required  to  be  authorizi 
by  the  creditors  holding  hypothecarv  clai 
against  the  estate  to  bring  an  action  ofdam:i^ 
against  parties  filing  unfounded  oppositions  on 
pretended  sale  by  the  insolvent,  nrown  es 
&  Smith,  13  L.  C.  J.  288,  S.  C.  1876. 

118.  Costs  of. — Where  an  official  assigaei 
was  appointed  interim  assignee  to  an  insolvea 
estate,  and  the  creditors  aflerwards  electa 
another,  and  the  interim  assignee  demandd 
payment  of  his  bill  of  costs  from  the  a.ssignee  % 
the  estate,  which  had  been  taxed  by  the  pro 
thonotarj^,  and  finally  brought  action  for  tb 
amount  in  his  quality  of  assignee  before  !hi 
Insolvent  Court — Held,  that,  having  trantfenw 
the  estate  to  the  elected  assignee,  he  had  iM 
further  status  in  regard  to  it,  and  could  ouh 
bring  action  for  his  costs  before  the  o^iiua^ 
courts  and  in  the  ordinary  way.  Lynch  in  n  I 
St.  Amour  &  Tyre,  5  R.  L.  657,  S.  C;  lot 
Act  1876,  sec.  125. 

119.  An  assignee  whose  costs  remain  unpaii 
may  contest  the  insolvent's  petition  for  dL*chai« 
in  his  own  name,  without  authorization  from  t& 
creditors,  and  the  obligation  of  having  such  bill 
taxed  is  on  the  insolvent,  who  shall  also  tcDdti 
the  amount  thereof  to  the  assignee,  before  ^^' 
ing  for  a  discharge.*  Arsenauli  in  re,  2  Q.  L.  B. 
89,  S.  C.  1876. 

120.  Liability  of. — An  assignee  who  rein/« 
or  neglects  to  conlbrra  to  a  judgment  oniering 
him  to  pay  over  money  in  his  hands  may  k 
compelled  to  do  so  by  imprisonment.     Bath  & 


*  The  costs  of  the  proceedings  In  Insolvency  op  to  vd 
inclusive  of  the  appointment  of  the  assignee  shall  te 
payed,  as  a  first  charge  and  privilege  on  the  assett^  of  tte 
insolvent.  The  disbursements  necessary  for  windiJiX  «F 
the  estate  shall  be  the  next  charge  upon  tbe  proper^ 
chargeable  upon  any  mortgage,  hypothec  or  ueD,  «m 
upon  the  unencuml>ered  assets  of  the  estate  re^pecuvely; 
in  such  proportions  as  may  be  Justified  by  the  astore  « 
such  disbursements,  and  tJtieir  relation  to  tne  property* ^ 
being  encumbered  or  not,  as  the  case  may  be;  aod  dM 
remuneration  of  the  assignee,  and  the  coc^ts  of  tbe  w^ 
charge  of  the  assignee,  Selng  first  taxed  by  the  pro?^ 
taxing  oflioer  at  the  tariff  rate,  or,  if  there  be  no  tariff, » 
the  same  rate  as  is  usual  for  uncontested  proceedings  oft 
similar  character,  after  notice  to  the  inspector,  or  to ju 
least  three  creditors,  shall  also  be  paid  herefrom  as  ^ 
next  privileged  charge  thereon.  Ins.  Act,  lS7D,eee.  uB 
&  C.  40  Vic.  cap.  41,  sec.  U.— Ed. 
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\pud7y  &  Taafe,  1  Rev.  de  L^g.  360,  S.  C. 
ji;:  Ins.  Act  1876,  sec.  125. 
|21.  The  assignee  to  an  insolvent  estate  can- 
E  he  held  to  appear  in  the  Superior  Court  to 
■Ure  what  moneys  he  has  in  his  hands  belong- 

I  t4i  the  defendant.  GrotlU  &  Laheau  &  La- 
h  &  BeausoUil,  20  L.  C.  J.  300,  S,  C.  1876 ; 
MO  Vic.  cap.  41,  see.  37. 
E2.  Powers  of. — Where  the  insolvent  estate 
fin  the  hanas  of  two  assignees — Held,  that 
lot  them  might  l^ally  receive  payment,  and 
R-  .iijcharge  to  the  debtor  without  the  concur- 
kr  of  the  other  assignee.  Molson  &  Renaud 
t/.JL.  C.  R.  495,  Q.B.  1861. 
pi.  Where  the  insolvent  estate  of  the  defen- 

II  tras  placed  in  the  hands  of  two  creditors  as 
fcnees,  tor  the  benefit  of  the  other  creditors 
Kt  a  notarial  deed  of  cession,  and  the  plaintiff, 
b  'iid  not  sign  the  deed,  made  a  seizure  of  the 
■If  of  the  estate,  which  seizure  was  opposed 
[the  assignees,  and  the  plaintiff  contested,  on 
I  ^ronDd  that  the  opposants  had  not  suffi- 
btlr  declared  their  quality,  and  had  indeed 
Ktatus  of  bringing  such  an  opposition  as  as- 
|e«s — Heldt  that  assignees,  in  their  quality  as 
pi.  had  in  Lower  Canada  and  in  the  United 
Ik^,  in  questions  of  this  nature,  no  corporate  or 
re«i-ntative  capacity  to  enable  them  to  brin^ 
li  an  opposition.  Chevalt  &  Dechantal  & 
bmcu  ^i  al.  &  Chevalt,  8  L.  C.  J.  85;  S.  C. 

||4.  And  held,  also,  that  such  an  appoint- 
it  of  the  assignees  was  a  mandaU  and,  on  the 
■(  iple  nul  ne  peut  j^kUderpar  procureur,  the 
tnees  as  mandatories  could  not  sue  or  main- 
Thn  opposition .  lb,  and  note  to  art.  189  supra. 
Bo.  An  assignee  cannot  by  motion  claim  to 
tade  a  Jiarty  to  a  cause,  the  proper  course 
|g  l(v  petition,  he  being  a  stranger  to  the  re- 
¥.  Rose  k  CoutUe  k  thuiUe,  7  L.  C.  J.  284, 
1. 1^3 ;  and  note  to  art.  189  supra. 
Ik.  Where  a  commercial  firm  placed  in  the 
lit:  of  defendant,  as  security  for  their  claim, 
I  boxes  of  tobacco,  and  shortly  afterwards, 
iming  insolvent,  made  an  assignment  of  their 
Be  to  the  plaintiff  as  assignee — Held,  that 
■plaintiff'  was  entitled  to  revendicate  the  four 
1^  of  tobacco  in  his  own  name,  after  having 
llled  the  conditions  on  which  it  was  agreed 
1  the  insolvent  firm  that  the  appellants  were 
leliTor  up  the  tobacco.  Starke  et  al.  k  Hen- 
im,  9  L.  C.  J.  238,  Q.  B.  1865;  Ins.  Act, 

b7.  An  assignee  under  an  assignment  to  him 
PQ  insolvent  for  the  benefit  of  his  creditors, 
Imade  uiHier  the  provisions  of  the  Insolvent 
I  has  no  power  to  sue  in  his  own  name  for  any 
ig  connected  with  such  assignment.  Provost 
K  k  Drolet,  18  L.  C.  J.  300,  Q.  B.  1874. 
bb.  Reeusakcn  of. — ^An  assignee  to  an  insol- 
h  es>tate  is  not  a  judge  within  the  meaning  of 
I  Code  c€  Civil  Procedure,  art.  176,  and, 
kfixe,  cannot  be  recused  in  the  mode  pre- 
Ibed  in  the  Code,  for  the  recusation  of  the 
lge»  and  pfrooeedings  to  disaualifV  him  must 
pken  in  Ihe  manner  prescnoed  oy  the  Insol- 
It  Act.*  Mechtmies  Bank  k  Brown,  19 
IC.  J.  295,  Q.  B.  1874. 


INSOLVENCY. 


618 


icn4itaKt  msif  alio,  at  aoy  meeting  called  for  that 
nmawh  anr  aadgnee,  and  appoint  another  in  his 
iBt.  Aety  18T5»  MB.  29.— Ed. 


129.  But  held^  in  another  case,  that,  on  a  peti- 
tion by  the  claimant,  alleging  facts  which  he 
claims  to  be  legal  ground  of  recusation  of  the 
assignee,  and  asking  to  be  allowed  to  recuse  the 
assignee,  the  judge  will  order  the  assignee  to 
suspend  all  further  proceedings  and  order  proof 
of  tne  facts  alleged  in  the  petition.  Worthington 
in  re  k  The  Mechanics  Bank  k  Ball  et  al.,  17 
L.  C.  J.  169,  S.  C.  1873. 

1 30 .  Removal  of. — The  removal  of  the  assi^ee 
to  a  partnership  estate  at  a  meeting  of  creditors 
removes  him  also  with  regard  to  the  separate 
estates  of  each  partner.  McFarUtiie  in  re  k 
Court  k  Stewart,  12  L.  C.  J.  239,  S.  C.  1868. 

131.  Resident  in  District. — Where  an  assign- 
ment under  the  Insolvent  Act  of  1869  was  made 
to  an  official  assignee  not  resident  in  the  district 
where  the  insolvent  had  his  domicile — Held,  to 
be  fatal  to  the  appointment  of  such  assignee. 
Martin  et  al.  v.  Groulx  d:  Roy,  5  R.  L.  478, S.  C. 
1873. 

132.  Rights  of. — An  official  assignee  under  the 
Insolvent  Act  of  1864  has  a  right  to  claim  to  be 
paid  as  tiers  opposant  a  sum  of  money  deposited 
in  the  hands  of  the  prothonotary  by  a  tiers  saisie 
after  judgment,  in  a  case  upon  saisie  orrH  avant 
jugement.  McFarlane  et  ah  k  Bell  k  Dougall 
et  al.  k  Bums,  10  L.  C.  J.  26,  S.  C.  1865. 

133.  But  the  plaintiffs  in  such  case  have  a  %n 
for  the  costs  of  their  attachment  up  to  the  time 
of  the  publication  of  the  attachment  in  insol- 
vency, under  which  the  assignee  was  appointed, 
and  the  right  to  be  paid  such  costs  would  be 
reserved  to  the  plaintirts  in  the  judgment  award- 
ing the  moneys  to  the  official  assignee.  lb.,  Ins. 
Act,  1975,  sec.  3,  ss.  K. 

134.  An  assignee  who  is  defendant  in  a  case 
as  assignee  of  one  insolvent,  may  intervene  in 
the  case  as  assignee  of  another  insolvent.  St. 
Marie  v.  Brovm  es  qual.  k  Brown  es  qual.,  4 
R.L.527,  S.  C.R.  1872. 

1.S5.  And  it  is  not  necessary  that,  under  an 
assignment,  an  assignee  should  have  formerly 
taken  possession  of  the  effects  assigned  to  be 
considered  the  proprietor  e«  quah,  and  where  an 
insolvent  after  his  discharge  brought  action  in 
revendication  against  a  third  party  to  recover 
what  had  passed  to  the  assignee  under  the  assign- 
ment, and  had  not  been  transferred — Held,  that 
the  assignee  could  intervene,  and  claim  all  the 
benefit  of  such  action.    lb. 

136.  Service  of. — Where  an  assignee  had 
made  a  personal  claim  on  the  estate  of  an 
insolvent  for  the  amount  due  him  under  a 
previous  assignment,  and  his  claim  was  contested 
— Held,  that  lie  should  be  served  at  his  domicile 
as  a  private  person  and  not  at  his  office,  unless 
served  personally.  Martin  et  al.  v.  St.  Amour 
k  Stewart  k  Charland,Z  R.  L.  382,  S.  €.'1871. 

IV.  Assignment. 

m 

137.  Acceptance  of. — The  acceptance  of  an 
assignment  under  the  Insolvent  Act  of  1869 
must  be  made  by  the  official  assignee  in  person, 
and  cannot  be  made  by  attorney.  Hervey  v. 
Rimner  k  Lindsay,  14  L.  C.  J.  24,  S.  C.  1869. 

138.  By  Firm, — An  assignment  made  by  a 
copartnership  vests  in  the  assignee  the  separate 
estates  of  the  partners,  as  well  as  the  co-jpart- 
nership  estate,  and  the  removal  of  the  assignee 
at  a  meeting  of  the  creditors  has  the  effect  of 
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removiDS  him  with  respect  to  the  separate 
estates  01  the  individual  partners  as  well  as  the 
co-partnership  estate.*  Macfarlane  in  re  & 
Court  &  Stewart,  12  L.  C.  J.  239,  S.  C.  1868  & 
Lewis  et  al.  &  Jeflreu  ei  al,  18  L.  C.  J.  132, 
S.  C.  1874. 

139.  By  Partners, -^An  assignment  by  one 
partner,  '^  both  in  his  own  name  and  in  the 
name  of  his  partner,"  is  an  assignment  of  the 
partnership  estate.  Tranchemontagjie  et  aL  in 
re  &  Barthe,  4  B.  L.  717,  8.  C.  1873. 

140.  But  Jteld,  later,  that  two  partners  out  of 
&  firm  of  three  could  not  alone  make  a  volun- 
tary assignment  of  the  partnership  estate  to  an 
interim  assignee.  Lusk  et  al.  in  re  &  Foote,  17 
L.  C.  J.47,S.C.  1873. 

141.  And  heldf  in  revision  of  the  previous 
decision,  that  an  assignment  under  the  Insol- 
vent Act,  by  one  memoer  only  of  a  partnership, 
cannot  operate  as  an  assignment  of  the  partner- 
ship estate.!  Coumoyer  v.  Tranchemontagne 
€i  al.  &  Barthe,  18  L.  C.  J.  336,  8.  C.  R.  1874, 

142.  Cession  de  Biens. — The  statute  which 
provides  for  the  cession  de  biens  did  uot  intro- 
duce the  technicalities  of  the  old  French  law. 
Chevalt  v.  Dechantal  &  Thomas  et  al.  &  Che- 
valty  8  L.  C.  J.  85,  S.  C.  1861. 

143.  And  held,  also,  that  under  the  old  French 
l&w,  the  datio  in  solutum,  the  cession  de  biens, 
the  contrat  d'abandonnement  and  the  acte  d'ater- 
moiement  were  separate  and  distinct  proceed- 
ings, accompanied  by  strict  legal  and  judicial 
formalities.    lb. 

144.  And  under  our  law  no  provision  has 
been  made  for  a  cession^de  biens  m  the  proper 
and  precise  signification  of  the  proceedmg,  as 
understood  ana  practised  in  France.    lb. 

145.  Datio  in  Solutum. — A  deed  of  assign- 
ment, whereb}r  the  estate  of  the  debtor  is  trans- 
ferred in  justice,  and  vests  absolutely  in  the 
creditors,  to  the  absolute  discharge  of  the  debtor, 
is  a  datio  in  solutum,  and  equivalent  to  a  sale. 
Chevalt  v.  Dechantal  &  Thomas  et  al.  &  Che- 
talt,  SL.  C.  J.  86,  8.  C.  1861. 

146.  Demand  oj. — Two  creditors,  whose 
claims  toother  amounted  to  f  500,  made  a  de- 
mand agamst  their  debtor  for  an  assignment  of 
his  estate  and  effects  under  the  Insolvent  Act 
of  1864,  and  it  appeared  on  the  debtor's  peti- 
tion to  stay  the  proceedings  that  one  of  the 
creditors  had  made  the  demand  solely  in  order 
to  obtain  payment  of  the  amount  due  him — 
Held,  that  the  demand  was  made  without  rea- 
sonable ground,  and  merely  as  a  means  of  en- 
forcing payment,  and  was,  therefore,  contrary 
to  the  Insolvent  Act,  and  the  conclusion  of  the 


^  Whenever  an  insolvent  shall  have  made  an  assign- 
ment, or  a  wrtt,  or  concorrent  writs  of  attachment  shall 
have  issued  as  provided  for  by  this  Act,  sach  assignment, 
or  saoh  writ  or  writs  of  attachment,  as  the  case  may  be, 
shall  vest  In  the  official  assignee  of  the  county  or  district 
wherein  the  same  shall  have  isBued  all  right,  power,  tiUe 
and  interest  which  the  insolvent  has  in  ana  to  any  real 
or  personal  property,  including  his  books  of  account,  all 
vouchers,  letters,  accounts,  titles  to  property  and  other 
papers  and  documents  relating  to  his  busuiess  and  estate, 
allmoney  and  negotiable  papers,  stocks,  bonds  and  other 
securities,  and  generally  aU  assets  qf  any  kind  or  des- 
cription  whatsoever,  which  he  may  be possessedqf,  or  enH- 
tied  to  up  to  the  tkne  (tf  his  obtctming  a  dischairge  Jivm 
his  Ualtnlities.    Ins.  Act,  1876,  sec.  16.— Ed. 

t  This  question  is  set  at  rest,  for  the  present  at  least,  by 
the  ftwt.  that  under  the  present  insolvent  laws  no  volun- 
tary assignment  can  be  made.— En. 


petition  to  stay  proceedings  must  be  grant 
LacomJbe  ei  al.  k  Lanctot,  16  L.  C.  B.  166: 
L.  C.  L.  J.  lip,  S.  C.  R.  1866. 

147.  On  a  joint  demand  by  two  credit 
over  $500^ — Meld,  that  the  claim  of  one  ofi 
being  based  upon  a  transfer  made  to  him 
debtor,  which  was  only  signified  to  tiie  d< 
several  davs  after  the  demand^  cannot  avi 
support  thereof.    Turgean  ei  tU.  &  Tcdll 
TaHlon,  13  L.  C.  J.  l\  S.  C. ;  Ins.  Act, 
sec.  4  A  1671  C.  C. 

148.  A  creditor  of  a  debt  of  a  noD-com< 
cial  nature  may  demand  an  assignment  ir 
trader  under  the  Insolvent  Act  of  1869; 
does  the  fact  of  the  debt  beine  a  non-comi 
cial  one  prevent  the  creditor  from  taking 
ceedings  in  insolvency  against  his  del 
founded  upon  such  debt.f  Buchanan  ei  a 
McCormick  et  vir.,  19  L.  C.  J.  29,  Q.  B.  IHI 

149.  The  debtor  upon  whom  the  creditor] 
served  a  demand  of  assignment,  in  virtue 
14th  sec  of  the  Insolvent  Act  of  1869,  hae  a^ 
such  creditor,  besides  the  condemnation,  to 
costs,  an  action  of  damages  where  the  de^ 
has  been  made  simply  as  a  means  of  enfui 
his  claims.    S&n6c<u  v.  Beauchanin,  6  R. 
S.  C.  1874;  Insolvent  Act,  1876,  eec.  6. 

160.  And  in  such  case  the  burden  of 
want  of  probable  caujse  is  upon  the  debtor. 

161 .  Effect  of. — An  assignment  vests  ti 
tate  of  the  insolvent  in  the  assignee,  wh< 
bring  action  thereon  in  his  own  name  wil 
notice.     Gates  ei  al,  in  re,  3  R.  L.  456, 
1823 ;  Ins.  Act,  1876,  sees.  16  A  39. 

162.  An  assignment  by  an  insolvent  undi 
Insolvent  Act  of  1864  transfers  to  the  a; 
effects  already  under  seizure,  and  an  op{ 
fyled  by  the  assignee  claiming  tiie  effects  s( 
to  be  divided  among  the  creditors  under  th 
sol  yen  t  Act,  will  be  maintained.    Bacfm  ti  \ 
Douglas  et  al.  k  Converse,  16  L.  C.  B.  466, 
Ins.  Act,  1876,  sees.  16  &  83. 

163.  Application  was  made  by  the  dtrA 
dant  to  be  discharged  from  imprisonment  ni)»: 
capias,  on  the  ground  that  he  had  made  an  a^i| 
ment  of  his  estate  for  the  b^iefit  of  hiscrc^iitc 
just  previous  to  the  issuing  of  the  capias— ^c 
that  as  the  Insolvent  Act  did  not  take  away  t 
right  of  capias  after  assignment,  and  ae  the 
cumstances  shewed  systematic  fraud  on  tbf  f 
of  the  defendant,  the  application  most  be  rei'a< 
Stevenson  et  al.  v.  McOwan,  3  C.  L.  J.  3ii,  S. 
1867 ;  2274  &  2276  C.  G. 

164.  Capias  may  issue  against  a  debtor  a 
he  has  made  an  assignment  under  the  In^oh 
Act  of  1869.  Beaudoin  &  Roy  ei  al.,  20  L.  C 
308,  Q.  B.  1876. 

166.  And  in  another  case—^i^,  reversing 
judgment  of  the  court  below,  that  a  capiat  ou 
ground  of  fraud  and  secretion  may  issue  at 
suit  of  a  creditor  after  an  aasi^ment  h 
debtor  in  insolvency  and  the  appointment  oi 


*  Bvt  if  it  appears  to  the  Jndge  tlmt  such  demand 
been  made  without  reasonable  frroonda,  and  m^^y 
means  of  enforcing  payment  under  oolor  of  prt-ctei 
under  this  Act,  he  may  condemn  the  creditor  (re 
tors  making  it  to  pay  triple  costs.  Ins.  Act,  1875,  m 
—Ed. 

t  If  a  debtor  ceases  to  meet  his  UabilitleageiienI 
they  become  due,  any  one  or  more  qfhis  creditr^ 
unsecured  claims  of  not  less  Chan  flOO  eaidh,  sad  an.* 
ing  in  the  aggregate  to  $600*  may  make  a  demsL^l . 
him,  frc.   Ins.  Act,  1876,  sec.  4.— So. 
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mmee.  Nield  v.  Furland  &  Furland  &  Nteld, 
Iq!l.R.228,S.C.R.  18Y6. 

156.  But  an  attachment  of  the  debtor's  effects 
en  main  Herce  would  not  be  maintained.    lb. 

157.  In  an  action  against  an  assignee  in  re- 
foidication  of  certain  merchandise  which  had 
been  deposited  with  the  insolvent  to  sell  on 
commiagion — Hddf  dismissing  the  plea  of  the 
iiefe»i&nt,  that  such  goods  were  property  held 
ibr  the  ben^t  of  another,  and  did  not  vest  in  the 
»!«ignee.  Lawlor  &  Walker,  17  L.  C.  R.  349, 
S.  C.  1867 ;  Ins.  Act,  1875,  sec.  16. 

158.  And  hddj  also,  that  they  could  not  be 
dH&ined  by  the  assignee,  though  seized  by  the 
kodM  of  the  insolvent,  prior  to  the  attach- 
ment of  the  insolvent  estate,  notwithstanding  a 
tkim  filed  by  the  landlord  with  the  assignee 
tMerting  his  lien  upon  the  property  in  ques- 
tion for  rent.    lb. 

159.  Where  a  creditor  agreed  that  the  debtor 
^oald  make  an  assignment  otherwise  than  in 
iie  manner  prescribed  bv  the  Act — Held,  that  he 
ttnld  not  avail  himself  of  such  assignment  to 
^abject,  the  estate  of  the  debtor  to  compulsory 
Sqaidadon.  Whyie  v.  Cohen  &  Cohen,  14 
1.  C.  J.  83,  S.  C.  1869. 

UO,  Except  during  the  three  months  foJlow- 
pftg  sncb  assignment.  Huichins  et  al.  & 
fiShm  k  Cohen,  14  L.  C.  J.  85,  S.  C.  1869,  & 
ftcketi  k  PUnguet  et  al.  &  Plinguet,  4  R.  L. 
|I4,S.  G.  1872  ;  Ins.  Act,  1875,  sec.  3,  ss.  J. 

bl51.  Where  a  wagon  was  held  by  a  wagon- 
iker  for  repairs,  and  the  owner  became  insol- 
III— Held,  that  the  assignee  could  not  recover 
)K>'«««ion  of  the  wagon,  unless  he  paid  for  the 
nmT6,  or  gave  security  therefor.  Stewart  & 
ledmz,  17  L.  C.  J.  167,  8.  C.  1873. 

U'L  An  assignment  has  the  effect  of  annull- 
fag  an  attachment  against  moveables.  TVahan  & 
MhoiM  k  McCaffrey  et  al.,  6  R.  L.  690,  S.  G. 
VTii]  Ins.  Act,  1875,  sec.  16. 

163.  In  Trust. — An  intervention  was  filed  by 
&r  respondents  to  a  writ  of  attachment  sued 
BBt  bj  the  plaintiff,  in  virtue  of  which  certain 
■Doda  were  seized  as  belonging  to  defendants' 
pdvent  estate,  but  which  the  respondents 
riiimed  as  having  been  assigned  to  them  by  the 
■Bolyent  for  the  oenefit  of  the  creditors — Held, 
perersing  the  judgment  of  the  court  below,  that 
iiidolvent  debtor  cannot  transfer  or  assi^ 
bin  stock  in  trade  to  two  of  his  creditors  m 
lor  the  benefit  of  the  whole,  without  the 
tsent  of  all  the  creditors,  and  where  such  an 
•ngDment  is  made,  and  the  assignees,  having 
Mben  the  keys  from  the  debtor,  lock  up  the  shop 
M  take  an  inventory,  and  advertise  the  coods 
fcrnle  at  auction  for  the  benefit  of  the  creditors 
linenilly,  the  creditors  may,  notwithstanding, 
Niethe  goods  as  being  still  in  the  possession  of 
k  infiolventy  there  being  no  sufficient  transfer  or 
Ptfimy  in  law  to  transfer  the  property  to  the 
Ifeneea.  Wiihal  A  Young  et  al,  k  Michon  et 
hL,  10  L.  G:  R.  149,  Q.  B.  1859. 
[^164.  /rre^iOar.— Under  the  Act  of  1864— 
that  an  assi^ment  to  trustees,  not 
in  accordance  with  the  Act,  is  a  fraudulent 
!y  according  to  sec.  3,  ss.'  1,  of  said 
CUmn  et  <u,  &  Tranchemontagne  & 
et  oL,  14  L.  C.  J.  210,  8.  C.  1870. 

■aie  any  general  oonvejanoe  or  awign- 
pctnarty  Ibrtfie  benefit  of  IiIh  creditors  other- 
B  we  maimer  pretoril>ed  bj  this  Act;  or 


165.  To  Whom  Made. — Where  an  assignment 
had  been  made  to  an  official  assignee  not  resident 
in  the  countyor  place  where  the  msolvent  had  his 
domicile, — Held,  that  evidence  must  be  adduced 
by  the  party  pleading  such  assignment,  that  there 
was  no  official  assignee  resident  in  such  county, 
and  that,  notwithstanding  that  the  sheriff  in  his 
return  to  a  writ  of  attachment  certifies  that 
there  is  no  official  assignee  residing  there. 
Martin  v.  Thomas,  15  L.  C.  J.  236,  8.  C.  R. 
1871. 

166.  According  to  the  Act  of  1869  assignments 
in  insolvency  can  only  be  made  to  official 
assignees  resident  in  the  county  where  the  insol- 
vent has  his  domicile,  and  an  official  assignee 
resident  in  the  city  of  Montreal  who  was,  under 
the  Act  of  1864,  appointed  such  for  the  judicial 
district  of  Montreal,  and  continues  in  the  office 
under  the  Act  of  1869,  has  not,  under  sec.  2  of  the 
latter  Act,  a  right  to  receive  an  assignment  from 
an  insolvent  having  his  domicile  in  the  county, 
being  part  of  said  district,  when  an  official 
assignee  has  been  appointed  under  the  Act  of 
186y  for  that  county,  and  is  a  resident  there.* 
Gravel  in  re  &  Stewart  &  Vilhon,  17  L.  C.  J. 
326,  8.  C.  1873,  &  Douglass  v.  Wright  &  Brovm, 
1 1  L.  C.  J.  310  &  4  C.  L.  J.  12,  8.  C.  R.  1867. 

167.  Voluntary.  —  Voluntary  assignment 
made  by  a  creditor  before  the  Insolvent  Act  of 
1864  to  two  of  his  creditors,  on  condition  of  a 
final  discharge  of  their  claims  by  those  becom- 
ing parties  thereto,  was  Tield  in  appeal,  confirm- 
ing the  judgment  of  the  court  beiow,  to  be  in- 
operative as  rejgards  creditors  who  had  refused 
to  become  parties  thereto.  McFarlane  et  al.  & 
McKenzie  et  al.,  5  L.  C.  J.  106,  Q.  B.  1861,  and 
note  to  art.  164  supra. 

168.  What  is. — An  English  commission  in 
bankruptcy  operates  in  Canada  as  a  voluntary 
assignment  bv  the  bankrupt  for  the  benefit  of  his 
creditors,  nruce  v.  Anderson,  2  Rev.  de  L6g. 
79,  K.  B.  1818. 

V.  Attachment. 

169.  A  writ  of  attachment  under  the  Insol- 
vent Act,  issued  on  the  affidavit  of  a  person  not 
authorized  thereto  by  the  plaintiff  or  creditor 
demanding,  is  null  and  will  be  quashed .f  Peckett 
&  Plinguet  et  al.  &  Plinguet,  4  R.  L.  544,  8.  G. 
1872. 

170.  The  bearer  of  a  promissory  note  given 
as  collateral  security  has  a  right  to  a  writ  of 
attachment  in  insolvency  under  the  Act  of  1874 
against  the  maker  of  the  note.  Hutchins  et  a{. 
V.  Cohen  &  Cohen,  14  L.  C.  J.  85,  8.  C.  1869. 

171.  Where  a  partnership  has  been  dissolved 
a  writ  of  attachment  will  still  lie  against  the 
members  thereof  in  compulsorv  liquidation  of  the 
affairs  of  the  partnership,  and,  in  such  case,  the 
creditor  of  one  of  the  individual  partners  has  no 
right  as  against  the  creditors  of  the  dissolved 

If,  1>eing  onable  to  meet  bis  liabilities  in  Ml,  be  makes 
any  sale  or  conveyance  of  tbe  wbole  or  tbe  main  part  of 
bis  stock  in  trade  or  of  bis  assets,  witbont  tbe  consent  of 
bis  creditors,  or  witbont  satislyinff  tbeir  claims.  Ins. 
Act,  1876,  sec.  8. 

*  Addressed  to  tbe  official  assignee  of  tbe  county  or  dis^ 
trict  in  wblcb  sncb  writ  sball  issue,  Ins.  Act,  1875,  sec.  9 ; 
sball  rest  in  tbe  official  assignee  of  tbe  county  or  dis- 
trict wlierein  tbe  same  sball  bave  issued.  Sec.  16.— £d. 

t  Any  creditor  upon  bis  affidavit  or  tbat  of  bis  oleriE 
or  other  duly  anthorized  agent,  ins.  Act,  1875,  sec.  9,  Q.  B. 
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firm  to  oppose  tlie  atUchment.  The  Oily  of 
Gla»gow  Bank  &  ArbuckU  et  al.  &  Kerry  et  al., 
16  L.  C.  J.  218,  S.  C.  R.  1872 ;  1899  C.  G. 

VI.  Claim  OF  CoRPOBATiosin, 

ITS.  Where  the  debtor  of  e.  corporation  be- 
comes insolvent,  and  the  property  subject  lo  the 
claim  is  sold  by  the  assignee,  the  elaiui  is  there- 
b;  distinguished  as  regards  the  debtor.  Blain 
&  The  Cknyoration  of  Granby,  5  R.  L.  180, 
S.  C.  a.  IStS  !  Ins.  Act,  I8T6,  sec.  61. 

VU.  Claim  op  Wipe  in. 

173-  Where  by  his  contract  ofniarriflge  (he  in- 
solvent had  stipulated  as  follows ; — "  And  in  con- 
"  sideralion  ollhe  said  intended  marriage,  and 
"  that  there  shall  be  no  community  of  property 
"  betireenthesaid  parties,  the  said  Patrick  I/eshe 
"  haih  given  and  granted,  and  by  these  presents 
"  he  doth  eive  and  grant,  unto  the  said  Harie 
"  BImire  Delisle,  his  intended  wife,  accepting 
"  the  same  in  lieu  of  dower,  and  of  every  other 
"  matrimonial  right,  claim,  pretension,  and  de- 
"  mand  by  her  whatsoever,  the  sum  of  i:4,000, 
"  current  money  of  this  province,  which  said 
"  sum  shall  tie  paid  by  the  heirs,  executors,  or 
"  administrators  of  the  said  Patrick  Leslie,  as 
"  eoon  after  his  decease  as  circumstances  shall 
"  permit,  to  the  said  Marie  BImire  Delisle  and 
"  their  lawful  issue  by  the  said  intended  mar- 
"  riage,  in  case  the  said  Marie  Elmire  Delisle 
"  shall  marry  the  said  Patrick  Leslie  and  not 
"  otherwise,  and  the  property  of  the  insolvent 
having  been  sold  by  the  she'rifl',  his  wife,  the 
said  Marie  Elmire  Delisle,  claimed  by  oppoeition 
lo  be  paid  out  of  the  moneys  levied  by  the 
sheriff  the  total  amount  of  her  claim  of  £4,000, 
unless  the  creditors  should  give  security  that 
on  the  death  of  Patrick  Leslie,  and  incase  she 
survived  him,  she  should  be  paid  the  said  sum 
— Held,  that  under  the  maxim,  jamais  man 
fitpaya  douaire,  the  demand  of  the  wife  could 
not  be  maintained.  Masson  etal.  &  Leslie  etal. 
&  DdUle  et  vir.  &  The  Bank  of  Monlreal,  iO 
L.  C.  J,  233,  8.  C.  1861 ;  1448  C,  C,  Ins.  Act, 
leifi,  sec.  81. 

174.  But  held,  In  another  case,  that  a  sale  of 
y  under  the  bankruptcy  laws  in  force 


&14L.  C.  J.308,  Q.B.  1869. 

176.  And  in  astiil  later  case— i?eM,  that  a 
BtipulatioQ  in  the  marriage  contract  whereby  the 
wile  surviving  is  to  receive  in  lieu  of  dower  the 
interest  on  X1,000  during  life,  the  principal  to  go 
to  the  children,  is  not  a  contract  dependent  upon 
a  contingency  within  themeaningoftheSIst  sec. 
of  the  Insolvent  Act  of  1869,  and  therefore,  in  the 
event  of  the  insolvency  of  the  husband,  the 
assignee  could  not  be  ordered  to  make  an 
award  on  the  value  of  the  wife's  claim,  as  pro- 
vided by  said  section .  Morrison  in  re  &  Sauea- 
geaa  &  Simpson  &  Thotruis  et  al.,  15  L.  C.  J. 
166,  S.C,  1871;  Ins.  Act  of  1876,  sec.  80. 

Vm.  Claims  in. 

176.  On  the  contestation  of  a  report  of  distri- 
bution of  the  estate  of  an  insolvent,  where  several 
questions  arose  as  to  the  respective  rights  of  the 


creditors — ffeld,  that  an  acknowledgmemol'i'.J 
debtedness  or  confession  of  judgment  ht  b  Ui.iJ 
rupt  in  favor  of  a  creditor  is  no  evidecu  i-i 
against  other  creditors,  and  on  coDi^tKUciD  4 
such  a  claim,  on  a  plea  of  fraud  or colliu.ii>ii,L 
is  the  dutv  of  the  creditor  to  establish  hiacliiiij 
and  lo  adduce  evidence  of  the  consideminn.] 
the  debt  claimed.  Brus</n  el  al.  &  Diclam.  i 
L.  C,B.  65,Q.  B.  1863.  ; 

177.  Onapetition  by  certaincreditorsofihtliH 
solvent,  that  one  F  should  be  appoiuU^  ^'pA 
— Held,  that  the  vouchers  upon  which  ihe  <4u, 
of  the  petitioner  was  based  should  be  produkfi 
and  therefore  that  they  were  not  entitled  to  pfiiiiiJ 
as  legally  proved  creditors,  and  that  the  diin. 
must  be  accompanied  andexplainalbylhe^\i:j 
of  sufficient  particulars,*  C&U  v.  (?r«iit4J?J 
1  Q.  L.  R.  ZOO,  S.  C.1876.  'j 

IX.  Collocation  op  Creditobs. 

178.  A  chirographic  creditor  mav  have  J 
interest  to  contest  the  claim  of  a  h'ypJtli"in 
creditor,  without  callinfj  in  question  liic  vuliilit 
of  the  hypothec.t  Laneiire  ia  re  i  Whgu 
McEiHla,  U  L.  C.  J.  2S5,  S.  C.  1867. 

179.  Where  there  are  hypothecs  affitEli^ 
several  immoveables,  the  proceeds  of  nhioL  i^ 
to  be  distributed  at  the  same  time,  and  i^\ifl 
affecting  only  some  of  such  itn moveable^,  u 
general  nypothecs  may  be  divided  accuniJii^ 
the  proceeds  of  the  immoveables  affeci^l,  i 
the  balance  which  remains  to  be  dlstribut<'<l,u 
then  the  massof  thecreditf 


X.  Commission  in  BAXCRtiFTcT. 


130.  An  Eaflisb  commission  in  bankruptcy  <U 
not  act  in  Canada  as  an  absolute  coDvcysmt 
the  bankrupt  property  to  the  asaiguee,  niu-ilosl 
affect  the  principles  of  provincial  c red 
the  assignee  may,  by  action,  attach  Ihi 
of  the  bankrupt,  and  out  of  Ihe  proc 
the  share  which  belongs  to  the  English 
Bruce  V.  Henderson  &  Randall,  2  Ket 
75,  K.  B.  1818. 

181.  Norcan  acommission  in  hankr 
pend  proceedings  in  execution  of  a  ini 
the CourtofQueen'a Bench.  Macf^trlat 
tot  &  BrauU,  1  Rev.  de  Ug.  46,  Q.  B. 
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whlcb  they  are  biued.  or  wbers 
dnoed,  accompanied  by  Baeb  aflb 
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conteated  by  and  an  behalf  of  the  enato,  whci 
leitatlon  ahall  be  enterad  and  made  laibei 
laalgnee  or  oftbeinapwiton,  orofMWM  Indh 
ion  flonaentinit  Ibareto,  and  ahall  be  tried  and 
by  Ihe  eanrt  or  judge  i  and  the  coata  ot  loeb  a 
Diileaa  recovered  from  the  advene  partr,  etaall 
of  tb  e  randa  belODglDji  to  the  eataU.    liu.  A< 
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XI.  COMPOSITIOK. 

182.  Eff^eet  of, — A  deed  of  composition  be- 
tireefi  a  firm  and  the  creditor  of  tnat  firm,  in 
which  it  is  stipulated  that  all  the  creditors 
should  sign  it,  is  not  valid  or  binding  upon  any  of 
the  creditors  unless  they  all  sign,  (hmllier  et 
al.  &  Buteau,  1  Rev.  de  Leg.  109,  Q.  B.  1842. 

i^.  A  debtor  having  obtained|  composition  of 

Ms  debt  and  time  for  payment  of  the  balance, 

&ledto  pay  such  balance  according  to  the  terms 

otHhe  composition — ffetd,  that  the  creditor  was 

entitled  to  the  V^hole  amount  of  the  debt,  and 

thAt,  notwithstanding  the  defendant  tendered  the 

amount  of  the  composition  before  the  institution 

trflhe  action.*    Beaudry  v.  Barrette,  1  Rev.  de 

lig.  33, Q.  B.  1845 ;  k  Atkinson  &  Neabitt,,  lb. 

1^.  Where  the  plain tifiTs  had  accepted  two 

i^^ea  as  a  composition  of  their  claim  at  the  rate 

of  10  shillings  m  the  £y  agreeing  on  receipt  of  the 

ame  to  grant  the  insolvent  a  full  discnarge — 

Hddj  on  the  failure  of  the  insolvent's  executor 

iomeet  the  second  note  at  maturity,  that  there 

iras  no  discharge  of  the  original  indebtedness, 

and  that  judement  would  go  for  the  amount  of 

the  original  debt,  less  the  amountofthe  first  note 

vfaich  was  paid.    Brown  et  al.  r*  Hartigan^  5 

LC.J.43,8.  C.  1860. 

1^.  Ib  an  action  on  a  promissory  note  made 
Inr  the  defendants^  where  toe  latter  set  up  a  deed 
<i  composition  entered  into  with  their  credi- 
tor since  the  date  of  the  note  sued  on — Held, 
Ibat  the  note  must  be  considered  to  have  been 
sieluded  in  the  composition,  and  the  action  was 
^snaiased  upon  proof  of  the  payment  of  the  com- 
pc'^ition  agreed  upon.  Evans  &  Cross  et  aL,  l& 
1  C.  R.  86,  S.  G.  &  16  L.  G.  R.  469  &  2 
LC.L.J.  79,  Q.  B.1866. 

hS.  Where  an  insolvent  fails  to  carry  out  the 
lenna  of  his  oomposition  and  to  meet  his  engage- 
laeote  thereunder,  the  creditors  may,  on  a  second 
JDsolrency,  claim  the  full  amount  due  them  at 
the  time  of  the  first  insolvency,  as  if  no  composi- 
tk}&  liad  been  made.  Clarke  et  al.  in  re  &  ITie 
Mfdions  Bank  &  Buchanan^  4  R.  L.  225,  S.  G. 

187.  Where  action  was  brought  for  a  balance 
due  on  an  account  for  eoods  sold  and  delivered,  and 
aa  ^irreement  in  the  following  terms  was  pleaded  : 
*•  ^'e.the  undersimied  creditors,  hereby  agree  to 
••  take  23.  6d.  in  tne  £  for  our  respective  claims 
**?rt  forth  in  the  annexed  statement,  and  on 
•"paniient  thereof,  within  six  weeks  from  date, 
^  ve  hereby  agree  and  undertake  to  grant  him  a 
*•  (ii>charge  in  full." — Held,  that  such  an  aeree- 
iKnt  eff(^ed  a  novation  of  the  original  debt. 
I  f«a\',McCMoch,  2  L.  C.  L.  J.  134,  S.  C.  1866. 

l^.  Where  a  creditor  agrees  to  a  composition 
vith  one  of  two  members  of  an  insolvent  firm 
^ntfaoQt  discharging  the  other,  and  obtains  secu- 

\A  Awd  of  eompoddon  and  discharge  may  be  made 
yfar  tbe  ▲•t,  either  in  coodderation  of  a  oompoaitioQ 
iq^ble  Ib  eHih  or  on  terms  of  credit,  or  partially  for 
•■I  tnd  pextiaUy  cm  credit:  aud  the  payment  of  such 
BB  may  be  Mcured  or  not  aooordlnff  to  the 
of  flw  ereditora signing  it;  and  the  discharge 
■Rataed  mar  be  absolnte  or  may  be  conditional 

Stfae  eeadlcioin  of  the  composition  bong  satiHfied ;  but 
^  dischaise  be  conditional  upon  the  composition 
_  ;paid,  and  tlie  deed  of  compCNsition  and  discharge 
^cia  eoBlaJaed  should  cease  to  have  effect,  the  assignee 
hB  JwrnwUnlely  resume  possesion  of  the  estate  and 
^Mcti  of  the  iiMolveBt  in  the  state  and  condition  in 
wlikh  thqr  ihaQ  then  be.   Ina.  Act,  1875,  sec.  59.— Ki>. 


rity  for  such  composition,  and  afterwards  releases 
the  compounding  debtor  without  the  consent  of 
the  other  debtor,  for  a  less  amount  than  the 
composition,  and  surrenders  the  security,  the 
other  member  of  the  firm,  in  an  action  against 
him  by  such  creditor  to  recover  the  balance  of 
his  claim,  may  successfully  resist  the  action  by 
an  exceptio  cedendarum  acUonam.  The  Mol- 
sans  Bank  v.  Conw(w,  17  L.  C.  J.  189,  S.  C.  1873. 

189.  Signed  for  Fraudulent  Consideration. — 
Under  a  writ  of  attachment  issued  at  the  in- 
stance of  certain  creditors  who  had  been  induced 
to  sign  the  composition,  but  who  subsecjuently 
discovered  frauc^  the  deed  of  composition  was 
set  aside  on  proof  that  they  had  been  induced  to 
sign  by  fi^udulent  misrepresentations.  Oirard 
k  Hall,  1 L.  G.  L.  J.  58,  Q.  JB.  1865 ;  and  note  to  art. 
239  infra. 

190.  Signed  by  Fraud.^A  note  given  by  an 
insolvent  to  one  of  his  creditors  for  the  purpose 
of  obtaining  his  signature  to  a  deed  of  composi- 
tion cannot  serve  as  a  ground  of  action  against 
the  insolvent,  and  the  givine  of  such  a  note  will 
be  considered  a  fraud  on  tne  other  creditors. 
Sinclair  &  Henderson  et  al.,  9  L.  G.  J.  306  &  1 
L.  G.  L.  J.  64,  Q.  B.  1865. 

Xn.   GONFLIOTING  WriTS  OF  EXBOUTIOK  AND 

Attachment. 

191.  The  guardian  of  property  seized  has^  in 
virtue  of  a  writ  of  compulsory  liquidation,  aright 
to  a  saisie  ret767u2tea^ton  against  the  bailiff  and 
creditor  seizing,  if,  notwithstanding  the  issue  of 
the  writ  of  liquidation,  they  persist  in  retaining 
the  possession  of  the  goods  of  the  insolvent 
under  an  Ordinary  writ  of  execution  or  even  of 
saisie  gagerie.  Whyte  v.  Bisson  et  al.,  3  B.  L. 
449,  S.  G.  R.  1871. 

Xm.   GONTKSTATION  OP  GlAIMS. 

192.  Where  in  contestation  of  a  claim  in  in- 
solvency, the  assignee  first  verbally  having  fixed 
upon  a  convenient  day  for  hearing  and  taking 
evidence,  and  the  contestant  inscribed  the  matter 
with  due  notice,  and  all  the  parties  interested, 
including  the  assignee,  appeared  on  the  day 
fixed  and  shewed  uieir  acquiescence  as  to  the 
regularity  of  the  proceedings,  by  allowing  the 
assignee  to  gire  an  award  without  an  objection 
— Held,  that  the  proceedings  were  illegal  be- 
cause under  sec.  71  of  the  Insolvent  Act  of  1869 
the  day  for  proceeding  to  take  evidence  should 
have  been  fixed  by  the  assignee  in  writing, 
and  the  assent  of  the  parties  to  the  irresular 
mode  of  proceeding  was  not  a  waiver  of  the 
irregularities.*  Davies  in  re  &  Clarke  &  Mol- 
«o/i,  15L.  G.  J.531,  8.  G.  1871. 

XIV.   GONTESTATION  OF  DiVIDBND  ShEET. 

193.  The  decision  of  the  assignee  on  the  con- 
testation of  the  dividend  sheet  is  final,  unless 

*  If  any  claim  be  objected  to  within  the  said  period  of 
eight  days,  or  if  any  dispute  arises  between  the  creditors  of 
the  insulvent,  or  between  him  and  any  creditors,  as  to  the 
amonnt  of  the  claim  of  a  creditor,  or  as  to  the  ranking  or 
privilege  of  the  claim  of  any  creditor  upon  such  dividend 
sheet,  the  objection  shall  be  filed  in  writing  by  or  before 
the  a^itignee.  who  shall  make  a  record  thereoT,  which  Judg- 
ment shall  be  final ,  unless  appealed  ft'om  in  the  manner 
hereinafter  provided.    Ins.  Act,  1875,  sec.  95. 
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appealed  from  within  three  days  by  a  service 
upon  the  party  himself.*  In  re  Larivitre  & 
Whyte  &  McEinlay  11  L.  C.  J.  266,  S.  C.  1867. 

XVI.  Debts  Scbsequekt  to. 

194.  Payment  by  a  third  party  of  sums  due 
by  an  insolvent  defctor  without  transfer  or  sub- 
roeation,  creating  a  debt  subsequent  to  the  in- 
solvency, will  ftot  eive  to  such  party  a  right  to 
rank  on  the  insolvent  estate  of  the  debtor. 
Bryson  et  al.  &  Dickson,  3  L.  G.  R.  65,  Q.  B. 
•1853. 

XVn.  Declaration  in. 

195.  The  filing  of  a  declaration  with  a  writ  of 
attachment  in  compulsory  liquidation  under 
the  Insolvent  Act  of  1869  is  irregular. f  Mac- 
intosh V.Davis  et  al,  14  L.  C.  J.  235,  8.  C.  1870. 

XVin.  Delays  in. 

196.  An  insolvent  who  has  allowed  the  five 
days  allowed  by  the  Act  to  petition  to  elapse  will 
not  be  allowed  to  appear  afterwards. t  May  v. 
Larue,  1  L.  C.  L.  J.  97,  S.  C. 

197.  An  assignee  in  his  quality  as  such  has  a 
right  to  grant  aelay  to  a  debtor  of  the  insolvent 
for  the  payment  of  a  judgment  claim.  S&nical 
V.  Collette,  15  L.  C.  J.  21,  Q.  B.  1871 ;  Ins.  Act, 
1875,  sec.  38. 

198.  And  a  delay  granted  by  the  assignee  in 
such  case  has  the  enect  of  suspending  the  execu- 
tion of  the  judgment  for  the  part  due  to  the  insol- 
vent,   lb. 

XIX.  Dblivbry  in. 

199.  What  Constitutes. — The  delivery  claimed 
by  the  12th  sec.  of  the  Insolvent  Act  of  1864 
is  an  actual,  complete  and  final  one,  and 
consequently  the  delivery  of  goods  to  a  pur- 
chasers shipping  asent  m  England  for  trans- 
mission to  the  purchaser  in  Canada,  and  the 
entering  of  the  goods  in  bond  here  by  the  pur- 
chaseif's  custom  house  broker,  is  not  sucn  a 
delivery  as  will  defeat  the  vendor's  remed y  under 
ilie  176th  and  177th  arts,  of  the  Custom  of  Paris. 

ifawhoorth  et  al.  v.  Elliott  et  al.  &  Brown,% 
10  L.  C.  J.  197,  8.  C.  1866 ;  1999  C.  C. 


XX.  Discharge. 


*  And  the  grounds  of  objection  shall  be  distinctly 
ftated  in  snch  writing,  and  the  party  objeotiog  shall  also 
ille  at  »the  same  time  the  evidence  of  pnerious  lenrlce 
of  a  oopj  thereof  on  the  claimant,  and  the  claimant 
shall  have  three  days  thereafter  to  answer  the  same, 
which  time  may,  however,  be  enlarged  by  the  Jndge ;  with 
a  like  delay  to  the  contestant  to  reply ;  and  upon  the  com- 
pletion  of  an  issnenpon  snch  otdectfon,  the  assignee  shall 
transmit  to  the  clerk  of  the  court  the  dividend  sheet,  or  a 
copy  thereof,  with  all  the  papers  and  documents  relating  to 
sucn  objection  or  contestanon,  and  any  party  to  it  mav 
flx  a  day,  of  which  two  days'  notice  shall  be  gfren  to  the 
advene  party,  fi)r  proceeding  to  take  evidence  thereon 
before  the  Judge,  and  shall  thereafter  proceed  thereon 
fVom  day  today  until  the  evidence  shall  nave  been  closed, 
the  case  heard  and  the  judgment  rendered.  Ins.  Act, 
1876,  sec.  95. 

t  Sembie,  and  under  the  Ins.  Act  of  1875  also.— Ed. 

}  But  only  within  Ave  days.  Ins.  Act,  sec.  5.— Ed. 

}  Under  the  Insolvent  Act  of  1875,  the  vendor's  lien  or 
remedy  ceases  after  the  delivery  of  the  goods.  Ins.  Act, 
J876,sec.82.-£D. 


200.  A  dischar^  granted  to  a  bankrupt  by 
two-thirds  in  numoer  and  value  of  ^e  creditor?, 
who  have  proved  under  the  commiseion  by  a 
composition  in  virtue  of  the  statute  7  Vic.  cup. 
10,  is  not  binding  upon  those  of  the  reroaJDine 
creditors  who  have  hypothecary  claims,  and 
who  have  not  requirea  that  tfie  real  estate 
should  be  sold  for  the  payment  of  their  claims, 
and  who  have  not  released  to  the  assignee  Jie 
property  hypothecated,  and  such  creditors  have 
still  their  personal  action  against  the  said  bank- 
rupt .*  Ferguson  et  al.  v.  Cairns  et  al,  1  Rev. 
deL^g.  89,  Q.  B.  1845. 

201.  The  Crown  is  not  debarred  hj  a  cettifi- 
cate  granted  to  a  bankrnpt  from  reoeivinff  sum^ 
of  money  due  to  the  public  revenue.  The  Jt- 
iorney  tfeneral  v.  White  et  al»,lLi,  O.K. ^% 
S.  C.  1861. 

202.  Where  to  an  action  by  a  notary  against 
a  vendor  for  making  a  Uvre  terrier  the  defendaDt 
pleaded  a  certificate  of  discharge  in  bankmpicj 
under  a  commission  issued  inlS4B—Eeldft\iii 
the  debt  was  proveable  under  the  eommimioo. 
and  was  discharged  by  the  efieot  of  the  certificate. 
David  y.  Hari,  10  L.  C.  R.  453,  8.  C.  1859; 
Ins.  Act,  1875,  sec  €1. 

203.  Where  the  application  of  im  ineoIreDt 
for  confirmation  of  his  dischar^  was  oppo«e(i 
on  the  ground  of  fraad,  etc.,  it  being  alleged  that 
he  was  insolvent  for  nearly  two  years  previous 
to  his  assignment,  and  knew  himself  to  be  (»,! 
and,  notwithstanding,  continued  purchaMu^ 
larse  quantities  of  g^s,  and  had  n^lected  to 
make  a  balance  sheet  during  that  time,  but  oni 
the  contrary  had  misrepresented  the  state  of  his 
afiPairs  to  nis  creditors,  fuid  had  credited  his 
wife  with  $3000,  etc.,  but  on  proof  it  was  estabr 
lished  that  although  his  afikirB  had  been  in  d 
very  bad  state  during  that  time,  that  there  werp^ 
on  the  other  hand,  many  indications  of  his  bav 
ing  acted  throughout  in  good  faith — Beld,  tbat 
the  circumstances  were  suspicious,  but  were 
not  sufiident  to  warrant  the  court  in  refosine  tc 
confirm  his  discharge.t     Thurber  inre  &  £iv 


*  A  discharge  onder  tfafs  Aet,  whetim  oomeatsd  to  b) 
any  creditor  or  not,  shall  not  operate  any  ehaagelB  tN 
liability  of  any  person  secondarily  Uable  to  mieli  endiM 
for  the  debts  or  the  insolvent,  either  m  df«w«r  or  sft 
dorser  of  nnotiable  vvpfT,  or  as  guunuitee,  mmif  or  ottsi 
wise,  nor  orany  partner  or  other  person  liable.  JoMy  m 
severally,  with  the  insolvent  to  such  efednor  ftr  w 
debt,  nor  shall  it  aflhot  any  mortmge,  hypufte»  Umn 
collateral  seeortty  held  by  any  oradftor  as  aagiHj  fc»  a« 
debt  thereby  discharged  withont  the  contnt  ef  iM 
creditor.    Ins.  Act,  1876  sec.  63. 


t  The  insolvent  shall  not  be  entitled  to  a        

of  his  discharge  if  it  appear  to  theoonrt  or  Judge  ttatb 
has  been  gailty  of  any  fraud  or  ftmadv^at  pitftiiaui 
within  the  meanins  of  this  Aet,  or  of  fkwMud  or  svil  pm 
tice  in  procuring  the  consent  of  the  aeditaas  to  the  # 
charge,  as  the  case  may  be,  or  of  fraadolaat  laMatia 
and  concealment  of  soase  portioii  of  his  satsta  or  eAel 
or  of  evasioB,  prevarication  or  flUse  swasiriiur  spaa  OM 
ination  as  to  bis  estate  and  eflbets,  or  thatOis  iasdw 
has  not  kept  ao  account  book  showins  bis  isoelutoM 
disbursements  of  cash,  and  sneh  other  ooolcs  of  aeeoai 
as  are  suitable  ft»r  his  trade,  or  that  ill  hsvlssat  a 
time  kept  snch  book  or  books,  he  has  roftisad  to  pradsi 
or  deliver  them  to  the  assijpiee,  or  is  wiUblly  is  ^ttu 
to  obey  any  provision  of  rab  Act  or  may  order  of  it 
court  or  Judge;  but  in  the  Frovinos  of  Ostsrio  si 
Quebec,  the  omission  to  keep  such  books  beft>n»  the  cos 
insr  into  force  of  the  Ins.  Act  of  1864  absU  sot  b» 
sufficient  sround  fbr  rcAidng  the  condmaatioa  ot  ths  d] 
charge  oran  insolvent.    Ins.  Act,  181^  soe»  M. 
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Yomg  ei  al.y  11  L,  C.  J.  36  A  2  L.  C.  L.  J.  129, 
S.  C.1866. 

204.  Where  a  party  bays  goods  on  credit 
knowing  his  affairs  to  l)e  in  a  beS  state,  although 
h^  may  have  no  intention  of  defraud  ins  tne 
creditors,  yet  in  the  eyes  of  the  law  he  ooes  a 
wrong,  and  if  he  eubsequentljr  become  insolvent 
the  court  may,  in  its  discretion,  suspend  for  a 
period  his  discharge.  Tempest  exp.  &  Duehes- 
wv  €t  rtr.,  11  L.  C.  J.  57  &  2  L.  C.  L.  J.  276, 
S/C.  1867;  Ins.  Act,  1875,  sec.  57. 

205.  Where  it  was  proved  that  the  insolvent 
bail  granted  fraudulent  preferences  and  had 
intded  extensively  without  capital,  though  with- 
out the  intention  of  committmg  fraud,  his  dis- 
charge was  refused.'  Watt  «cp.,  2  L.  C.  L.  J. 
2^4,  1867. 

206.  A  composition  deed  signed  by  the  requi- 
flte  number  of  creditors,  and  confirmed  by 
the  oourt,  is  a  discharge  of  the  insolvent  from 
debta  for  which  the  crraitor  has  claimed  from 
the  agsiniee  of  the  estate,  but  not  as  regards  costs 
iQcarred  subsequently  to  making  the  claim,  by 
the  litigation  of  the  insolvent.  Tate  et  al.  v. 
CharleSois  et  oL  &  ChaarUboU  et  cU.f  14  L.  G.  J. 
215,  S.  C.  1870. 

207.  Under  the  Act  of  1869— ITcW,  that  where 
the  insolvent  bad  ceased  to  trade  some  time 
previous  to  making  the  assij^ment,  and  his  dis- 
ehuge  was  opposecfby  a  creditor  whose  claim  had 
itieeQ  after  lie  had  ceased  to  trade,  that  the 
lOiiC/lvent  had  no  status  to  entitle  him  to  the 
Ixnefit  of  a  diacharee  as  against  the  contestant.! 
hlknewDe  in  re  &  Smmageau  &  VilUneuve  & 
Thomas,  3  B.  L.  442,  S.  G.  1871. 

208.  Compoaition  and  discharge  nnder  the 
IiL«olveDt  Act  of  1864  affects  the  insolvent  only, 
kidoes  not  reliey^others  who  are  not  parties 
to  the  ineolyest'a  proceedings.  Martin  k  Oauli 
ei  al,  lo  L.  C.  J.  237,  Q.  B.  1871;  Ins.  Act, 
1S75,  see.  62. 

209.  An  inflolyent  who  has  beccnne  a  judi- 
cial surety  prior  to  his  in0olven<nr  is  not  dis- 
charged fnnn  his  suretyship  by  his  discharge 


'IbeMsrt  or  jBd^»M  fbe  etse  mftv  b«,  apon  heariac  the 
iffBtttiaii  finr  eonflniiaUon  of  snob  diaohanre,  the  oojec- 
wu  tkeneto,  and  any  erideooo  adduoed,  slkau  have  powar 
te  make  an  order,  either  oonflrmiog  the  disoham  or 
JBwBhig  the  WBe,  aeoordlBs  to  the  dteet  of  the  evlaenoe 
Aadteoed.  B«t  u  nieh  evideiioe  ehoald  be  lasiiAeieiit 
^WKaln  aay  of  the  jcroands  hereinbefore  detailed  aa 
aaaiBg  TaUa  groonda  fi>r  conteatiiig  snoh  conliniiation, 
wAoald,  nerertbeleM,  eatabllah  that  the  insolvent  has 
wa  goUty  of  miaooiidnet  in  the  nuaageiiieiit  of  hia  bnai^ 
Hm«  of  eztraTaganoe  in  hia  eicpentee*  reekloMDeia  in 
Moittag  or  beoomisg  raretr  for  others,  oontinoinf  his 
lade  ntt^  after  ha  beUeved  himaelf  to  be  insolvent, 
^esrriBg  debts  wlthost  a  roasei— ble  ezpeetatloB  of  pay- 
■at  tbem,  of  whieh  reasonable  expeenttlon  the  proof 
dan  He  sa  hlB  if  aaoh  debt  waa  oon&aeted  within  thirty 
*9>of  the  denaod  made  of  an  assignment  or  for  the 
jnsof  a  writ  of  ataanhment,  or  negligenee  in  keeping  his 


^Mki  sad  aMoanta,  or  if  saoh  oiro  be  allegecf  by  aay 
ytwtttioB,  pnylnc  for  the  snmikslon  of  the  disonarge 
« thi  tmohrm,  «r  Ibr  its  elaasifloation  as  second  class, 


I^BMvt  cr  Jodge  oiay  thereapon  order  the  suspension 
>>«s  opeMineii«f  the  diaohargo  of  the  insolvent  for  a 
£M  aoieaaeodfagflTe  yean,  or  may  declare  the  dis- 
■^  to  be  «f  Hm  seeond  class,  or  both,  according  to 
a«  ohoetion  of  the  oonrt  or  Jadge.  Ins.  Act,  1875, 
ac67. 

JJ^  ao  proeeedings  In  llqnidation  shall  be  taken 
•fiiBtt  fiiMh  tiader  based  vpon  any  debt  or  debts  con- 
^c^  afier  ha  has  so  eeaaed  to  trade.   Ins.  Act,  1875, 


fh>m  insolvency.*    The  Attorney  General  k  Lar 
fond,  4  R.  L.  142,  S.  G.  1872. 

210.  On  a  petition  for  the  discharge  of  an  in- 
solvent under  the  Act  of  1869,  a  year  after  the 
assignment  or  issue  of  the  writ  of  attachment, 
the  judge  may  ex  mere  motu  order  an  examina- 
tion into  all  the  transactions  of  the  insolvent, 
and  require  from  the  assignee  a  detailed  report 
of  all  the  affairs  of  the  insolvent,  and  that,  al- 
though the  petition  for  discharge  is  not  opposed 
by  any  interested  party.!  Sutherkmd  et  al.m 
re,  exp.,  3  R.  L.  579,  8.  G.  1872. 

211.  On  a  contestation  of  an  application  for 
discharge — Held,  that  the  insolvent  is  bound  to 
proceed  first  and  show  that  he  has  fulfilled  the 
conditions  prescribed  by  the  Insolvent  Act.  Sol' 
man  in  re  k  Samuel,  2  R.  G.  232,  8.  G.  R.  1872 ; 
Ids.  Act,  1875,  sees.  64  &  65. 

212.  The  Insolvent  petitioned  for  his  discharge, 
all-in e  that  more  than  a  year  had  passed  sinca 
his  msol  vency,  and  that,  having  conformed  to  the 
requirements  of  the  law,  the  judge  was  bound  to 
grant  them  a  discharge.  The  mrties  had  made  a 
voluntary  assignment,  and  from  that  time  to 
the  time  of  application  not  one  meeting  had  been 
called  under  the  Act ;  there  was  no  public  ex- 
amination of  the  insolvent,  and,  in  fact,  nothing 
done — Held,  that  the  _petition  must  be  rejected. 
Quesnel  et  al  exp,,  2  R.  G.  478,  8.  G.  1872. 

213.  A  debtor  wishing  his  discharge  under  the 
Insolvent  Act  of  1869  must  address  a  notice  to 
all  his  creditors  in  conformity  with  sec.  117  of 
said  Act.  EHnhart  in  re,  5  R.  L.  436,  1874 ; 
Ins.  Act,  1875,  sec.  64. 

214.  The  notice  recjuired  by  the  101  sec.  of 
the  Act  cannot  be  given  by  advertisement  in 
the  weekly  edition  of  a  newspaper.  Hope  k 
Franck,  18  L.  G.  J.  28,  Q.  B.  1874;  Ins.  Act, 
1875,  sees.  63  k  64. 

215.  And  the  notice  of  a  petition  for  discharge 
must  be  ffiven  by  mail  as  well  as  by  advertise- 
ment.t  ^arke  et  al,  in  re,  exp.,  18  L.  G.  J.  73, 
8.  G.  1874,  k  Poulin  in  re,  exp,,  5  R.  L.  254, 
8.  C.  1874. 

216.  On  an  application  for  confirmation  of  a 
deed  of  composition  or  discharee — Held,  revers- 
ing the  judgment  of  Gourt  of  Review  and  con- 
firming that  of|the  Court  of  original  jurisdio- 


•  A  discharge  under  this  Act  shall  not  amly  wtthovt 
express  consent  of  the  creditor  to  any  debt  for  enforoinc 
the  payment  of  which  the  imprisonment  of  the  debtor  is 
permitted  by  this  Act  Nor  shall  any  sach  disoharge 
apply  without  such  consent  to  any  debt  to  which  a  dia- 
cfaarge  under  this  Act  does  not  apply.  Ins.  A«t,  1816^  sec. 
68. 

t  And  whether^snch  application  be  contested  or  not  it 
shall  be  tncaaabent  upon  the  insolvent  to  prove  that  he 
has  in  aU  respects  conformed  himself  to  the  provisions  of 
the  Act;  andhe  shall  sabmlt  himself  to  any  order  which 
the  court  or  juto  may  make,  upon  or  without  an  appU- 
oatlon  to  that  e^t,  to  the  end  that  be  be  examined  touch- 
ing his  estate  and  eftecU  and  his  conduct  and  manage- 
ment of  his  aflUrs  and  business  generally,  and  tonohtog 
each  and  every  detail  and  partlonlar  thereof;  and  the 
court  or  Judge  may  also  require  firom  the  assignee  a  re- 
port in  writing  upon  the  conduct  of  the  inMlvent,  aisd 
Uie  state  of  his  books  and  aifoirs,  before  and  at  the  date 
of  his  insolvency,  and  thereupon  the  court  or  Judm,  as 
the  case  may  be,  after  hearing  the  insolvent  and  tt« 
opposant,  if  any,  and  any  evidence  that  may  be  «ddaoed, 
im!y  make  an  order  either  granting  the  disoharge  of  the 
insolvent  or  refosing  It.    Ins.  Aot,  1876,  sec  65. 

t  Such  notice  shall  be  given  by  one  advertitement  ta 
the  Official  Gasette,  and  also  by  letter  or  card  postpaid, 
addressed  to  each  of  the  creditors  by  mall,  at  laasrone 
month  before  presenting  the  petition  to  the  court  or 
judge.    Ins.  Act,  1876,  sees.  68  &  64. 
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tion,  that,  in  order  to  form  the  majority  in  num- 
ber and  thre(>-fourth8  in  value  required  by  the 
Insolvent  Act  of  1869,  the  creditors  only  who 
have  filed  their  claims  with  the  assignee  m  ac- 
cordance with  sec.  122,  and  whose  claims  have 
been  proved,  are  to  be  considered.*  Toussaint 
&  Wurtele,  1  Q.  L.  R.  89  &  127,  Q.  B.  1874. 

217.  Nor  can  one  oppose  to  such  application 
the  insufficiency  of  the  notices  required  by  sees. 
97  and  117  if  the  insolvent  have  given  the  notice 
required  by  sec.  101.    lb. 

218.  Nor  is  the  fact  that  the  insolvent  iias 
been  put  in  possession  of  the  estate  after  the 
deposit  of  the  deed  of  composition  against  the 
wishes  of  a  creditor  a  reason  for  refusing  a  con- 
formation of  his  discharge,    lb. 

219.  Nor  is  an  unaccepted  oflfer  of  preference 
made  by  a  third  party,  without  the  participation 
of  the  insolvent,  a  reason.    lb. 

XXI.  Effect  op. 

220.  Action  was  brought  on  a  promissory  note 
having  two  vears  or  thereabouts  to  run,  on  the 
ground  that*  the  maker  had  become  insolvent 
and  had  left  his  domicile  in  Lower  Canada,  and 
the  defendant  demurred  on  the  ground  that  the 
plaintiff  had  not  alleged  fraud  or  secretion  on 
the  part  of  the  insolvent— -ffeW,  dismissing  the 
demurrer,  that  the  note  was  due  on  proof  of 
insolvencyf.  Lovell  v.  Meikle,  2  L.  C.  J.  69, 
S.C.  1863. 

221.  Where  the  purchaser  of  a  certain  quan- 
tity of  tea,  after  having  given  notes  therefor,  be- 
came insolvent— ficW,  that  the  goods  being 
still  unbroken  in  his  possession,  the  vendor  had 
a  privilege  thereon,  and  could  attach  the  same 
by  conservatory  process.?  Torrance  ei  al.  v. 
fliomM,  2  L.  C.  J.  99,  S.  C.  1858.  ^ 

222.  And  held,  also,  in  several  similar  cases, 
that  the  vendor  under  such  circumstances  could 
revendicat«  the  goods.  Sinclair  et  al.  v.  Fergu- 
son,  2  L.  C.  J.  101,  S.  C.  1868,  and  note  to  pre- 
ceding article. 

223.  Where  a  party  to  a  suit  pending  becomes 
insolvent,  all  proceedings  will  be  suspended  on 
motion  to  that  effect  until  the  assignee  to  the 
insolvent  estate  has  taken  up  the  instance. 
Burland  v.  Larocque,  12  L.  C.  J.  292^ Q.  B.  1867. 

224.  No  hypothec  can  be  acquired  on  the 
property  of  a  person  notoriously  in8olvent.§ 
La  Banque  Jacques  Cartier  v.  Ogilvie  &  Brown, 
19  L.  C  J.  100,  Q.  B.  1876.  &  art.  244  ei  seq. 
infra. 

*  If  at  thefclose  of  the  meeting,  or  at  any  time  thereafter, 
the  Insolvent  has  obtained  the  assent  to  his  discharge,  or 
to  the  proposed  composition  and  discharge  of  a  majority 
in  number  of  his  creditors  who  have  proved  claims  to  the 
amount  of  $100  and  upwards,  and  who  represent  at  least 
three-fourths  in  value  of  all  the  claims  of  »100  and  up- 
wards which  hive  been  proved.     Ins.  Act,  1876,  sec.  52. 


t  All  debts  due  and  payable  by  the  insolvent  at  the  time 
of  the  execution  of  a  deed  of  assignm(>nt,  or  at  the  time  of 
the  issue  of  a  writ  of  attachment  under  this  Act,  and  all 
debts  due  but  not  not  then  actually  payable,  subject  to 
rebate  of  interest,  shall  have  the  right  to  rank  upon  the 
estate  of  the  Insolvent.    Ins.  Act,  1875,  sec.  80. 

1  Except  in  the  Province  of  Quebec  where  the  privilege 
of  the  unpaid  vendor  shall  cease  from  the  delivery  oi  the 
goods  sold.    Ins.  Act  1875,  sec.  82. 

5  Hypothecs  cannot  be  acquh^d,  to  the  prejudice  of 
existing  creditors,  upon  the  immoveables  of  persons 
notoriously  insolvent,  or  afterwards  within  the  80  days 
previous  to  their  bankruptcy.  2028  C.  C. ;  Ina.  Act,  18<6, 
sees.  180, 181  k  182. 
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XXn.  Evidence  iv. 

225.  Where  a  claim  was  filed  on  the  insolveot 
estate  of  a  debtor  of  a  debt  created  subeequent 
to  the  insolvency — Held,  that  evidence  of  eiich 
claim  not  having  been  mside  when  the  cause  vas 
regjularly  inscribed  at  enauete,  it  could  not  be 
adduced  subsequently,  wnen  the  proof  wm 
ordered  by  the  Court  of  Appeals  on  an  excep- 
tion which  had  been  wrongfully  overruled  by 
the  court  below.  Bryson  et  al.  &  Dickson,  3 
L.  C.  R.  66,  Q.  B.  1853. 

XXIII.  EXAJIINATIOK  OF  CoKSOBTS  15. 

226.  A  wife  cannot  be  examined  concerning 
the  acts  of  her  husband  insolvent  under  the  In- 
solvent Act,  1864,*  sec.  10.  Feroninrek  WhfU 
&  Whyte,  10  L.  C.  J.  Ill  &  1  L.  0.  L.J.  99,  S. C. 
1865. 

XXIV.  Examination  of  Insoltent. 

227.  A  creditor  is  not  debarred  from  hie  right 
to  examine  an  insolvent  under  oath  before  % 
judge  by  the  mere  feet  that  a  composition  dtf  J 
has  been  deposited  with  the  prothonotary,  ani 
that  notice  has  been  given  by  the  insolvent  u* 
ask  for  its  confirmation.!  Bowie  &  Rooneyy  13 
L.  C.  J.  191,  S.  C.  1839. 

228.  But  an  insolvent  is  not  bound  to  submit  to 
an  examination  before  the  assignee  after  \A\mi 
obtained  a  composition  and  discharge  from  VCs 
creditors.  Johnston  in  re  &  Brown,  3  R.  L 
431,  S.C.  1871. 

229.  An  insolvent  niay  be  witness  in  a  ca^  ii 
which  his  assignee  is  a  party,  and  that,  eve 
where  the  insolvent  himself  was  a  party  beiUa 
the  assignee  took  up  the  instance.  Barihe  ^  gvol 
&  MilUtte,  3  R.  L.  525,  C.^C.  1872. 

230.  Facts  with  which  it  is  sought  to  repr«»H 
the  insolvent  can  only  afiect  his  credibility  an 
not  his  competency  as  a  witness.    lb. 

XXV.  Examination  of  Witnesses. 

231.  An  insolvent  or  party  who  ha?  l*e 
summoned  for  examination  under  the  Ineokei 
Act  cannot  be  cross-examined.  Uvaser  in  re  < 
Sauvageau &  Winning etal,l2L.C.J. 272, S . < 
1868. 

232.  An  order  for  the  examination  of  witness 
in  insolvency  made  on  the  day  of  a  volunu 
assignment  of  a  partnership  estate,  by  two  out 
three  partners,  is  irregular,  and  the  petition  i 
such  examination  should  set  forth  satisiacUi 
reasons  for  the  order.  Luske  et  al.  in  re  &  Foo 
17  L,  C.  J.  47,  S.  C.  1873. 

«The  court  or  fudge  may  also,  on  the  applicatioa  d 
assignee,  of  the  Inspectors,  or  of  any  creaitor,  ord«r  i 
other  person,  including  the  husband  or  wife  of  die 
solvent,  to   appear  before  the  court  or  judge  or 
assignee  to  answer  any  question  which  may  be  p«t  to 
or  her  touching  the  afllilrs  of  the  insi»lveiit  aaa  hb 
duct  In  the  management  of  his  estate,  and  in  <aie| 
refusal  to  appear  to  answer  the  qaestlona  aobiBit' 
such  person  may  be  committed  and  punialied  by 
court  or  Judge  as  for  a  contempt  of  oourt.    las. 
1875,  sec.  26. 

t  The  insolvent  shall  at  all  times,  until  he  shall  fa 
obtained  a  confirmation  of  his  discharge,  be  sabled 
the  order  of  the  court  or  judge,  ana  to  sach  on 
examination  as  the  Judge,  the  aastgnee,  the  io^pc^ 
hereinafter  mentlonea,  or  the  creditors  mmj  require. 
Act,  187&I  sec.  25. 
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XXVI.  FoREiov  Insolvent. 

233.  Seisture  of  Money  of. — Where  moneys 
belonging  to  an  insurance  company  of  New 
York,  wmch  was  insolvent,  were  seized'by  a  Cana- 
•iian  company  in  the  hands  of  the  bank  of 
MontreAl — Held,  that  the  distribution  of  such 
Bioneya  by  the  court  wherein  the  writ  of  seizure 
ba<i  i98uei  must  be  governed  by  the  laws  of 
fii'  couniTj  and  not  By  the  laws  of  the  United 
Siat«s.  The  Canadian  Inland  Steam  Naoigation 
Co.  k  The  Columtnan '  Insurance  Co,  oj  New 
V'trk  k  The  Bank  of  Montreal  &  LeppingwtU 
tf  a/.  &  0*^ood,  1  R.  L.  190,  S.  C.  R.  1865. 

II7II.  Fbaitd  in. 

234.  Where  the  insolvents  made  an  assign- 
*iient  of  their  estate  to  three  trustees,  all  of  whom 
wt-re  more  or  less  connected  with  the  insolvent, 
U  &  deed  containing,  among  others,  the  following 
iHTidition :  '<  that  upon  a  surrender  of  all  their 
^iA  assets  to  their  creditors  the  said  assignees, 
uti  each  of  them,  may  obtain  a  discharge  from 
their  present  liabilities,"  and  the  plaintitfe  sued 
uut  a  writ  of  attachment  before  juogment  charg- 
ing that  they  had  secreted  and  were  immediate- 
Ir~  about  to  secrete  their  estate  and  effects — 
ifW,  that  the  word  "  secrete  "  does  not  simply 
Tif-an  hiding,  but  rather  placing  the  property 
(lu  of  reach  of  the  creditors  to  prevent  them 
from  getting  their  rights,  and  that,  consequently, 
die  oMiducc  of  the  insolvents  in  making  such  an 
a^f'ignment  is  in  law  a  fraud,  and  the  plaintiffs 
Wife  justified   in  sueing  out   an   attachment.* 
The  Mohons  Bank  v.  Leslie  et  aL,  8  L.  C.  J.  8, 
S.  C.1863 ;  834  C.  C.  P. 

235.  It  is  a  presumption  of  fraud  in  the 
tlienation  of  property  by  the  debtor  that  the 
employment  ot*  tne  price  of  the  alienation  does 
nu  wpear.  Rimmer  v.  Bouchard  et  al^  7 
L  C  /.  219,  S.  C.  1863. 

236.  And  the  fact  that  the  books  of  a  trader 
d»  Dot  show  any  entry  of  such  a  transaction  is 
tl-.3  a  presumption  of  fraud . f    lb . 

237.  An  insolvent  trader  made  a  transfer  of 
ii.«  moveable  and  immoveable  property  to  his 
bother,  a  sailor,  who  afterwards  executea  a  lease 
of  ibe  property  back  to  the  insolvent — Heidi 
that  the  tranafer  was  fraudulent,  as  the  brother 

*  AD  fratnitoiu  ecmtraeti  or  conveysnees,  or  oontraots 
vilkoat  oonildenUlon  or  with  a  merely  nominal  oon- 
MendoB,  remctlng  either  real  or  personal  estate,  made 
19  a  debtor  aAerwmrda  becoming  inaoWent  with  or  to 
■^peaoB  wtaonuoerer,  whether  such  person  be  his 
2«nnr  or  not,  within  three  months  next  preoeding  the 
■to  of  a  damand  of  assignment,  or  for  the  issue  of  a  writ 
wsttsrtiment  aoder  tlds  Act,  whenever  snob  demand 
AaQ  hate  been  followed  bj  an  assignment  or  by  the  issue 
SI  «ch  writ  of  mttachment,  or  at  any  time  afterwards, 
^  jJl  eotttraeCa  by  whleh  creditors  are  ii^nred.  ob- 
4kaaM  or  delayed  made  by  a  debtor  nnable  to  meet  his 
•fl—rts,  and  afterwards  becoming  insolvent,  with  a 
•noa  kBowmg  aBcih  inability  or  having  probable  cause 
pMHtoig  saoh  inability  to  exist,  or  after  such  inability 
i*^Me  Md  Botorioiu,  whether  such  person  be  hu 
MBvor  aot,  are  presumed  to  be  made  with  intent  to 
MHdhia  creditors.   Ina.  Act,  1875.  sec  ISO. 

tif  «fth  tetent  to'oonceal  the  state  of  his  aflkirs,  or  to 
f^tttte  oUaet  of  the  present  Act  or  of  any  part  thereof, 
■tparts  win,  eoneemis,  destroys,  alters,  mutilates,  or 
jWfcs*  or  CBiiBOi,   etc.,  any  book,  paper  writing  or 


ijwrtty  ordeewnent  relating  to  his  property,  trade,  deal- 
mpar  afttit,  or  makes  or  is  privy  to  the  making  of  any 
Wa  or  ftaadalent  entry  or  statement,  or  omission 
^m  any  book,  paper,  (loeument  or  writing  relating 
Amto.  Iaa.Aeirii76,see.  140. 


must  be  presumed  to  be  acquainted  with  the 
circumstances  of  the  insolvent.  Masson  et  ah  v. 
McOowan,  2  L.  C.  L.  J.  37,  S.  C.  R.  1866. 

238.  And  where  an  insolvent  ^ve  to  a  rela- 
tion a  hypothec  on  his  property— l^cW,  that  the 
fact  of  the  relationsh in  would  give*  rise  to  a  pre- 
sumption of  fraud.  Whitney  &  Shaw,  3  R.  L. 
439,  Q.B.  1871. 

XXVin.  Fraudulent  Preference  in. 

239.  The  insolvent  gave  a  note  for  £100  to 
one*of  his  creditors  to  facilitate  a  settlement  of 
his  estate  and  the  completion  of  a  deed  of  com- 
position, which  the  creditor  refused  to  sign 
unless  a  settlement  was  had  at  the  same  time  of 
a  claim  which  he  had  against  another  person  for 
whom  the  insolvent  was  surety — Hela,  revers- 
ing the  judgment  of  the  court  below  (3  L.  C.  J. 
240),  that  as  the  agreement  was  entered  into  at 
the  request  of  the  msolvent  himself,  and  as  it 
was  in  no  way  prejudicial  to  the  rest  of  the 
creditors,  who  received  the  composition  to  which 
they  agreed,  that  there  was  no  fraud  or  undue 
preference  in  favor  of  the  said  creditor  by  reason 
thereof,  and  his  action  for  the  amount  of  the  note 
miist  be  maintained.*  Greenshields  et  al.  & 
Plamondon,  8  L.  C.  J.  192  &  10  L.  C.  R.  261, 
Q.  B.  1863. 

240.  And  in  another  case  in  which  the  insol- 
vent gave  a  note  to  one  of  his  creditors  for  the 
payment  of  an  extra  five  shillings  in  the  pound 
on  his  claim,  to  induce  him  to  sign  the  composi- 
tion deed — Held,  (on  the  authority  of  Green- 
shields  &  Plamonaon)  that,  as  the  note  was 
signed  afler  the  composition  had  been  agreed  to, 
and  was  not  therefore  in  prejudice  of  the  other 
creditors,  that  the  note  was  good.  Perrauli  v. 
Laurin,8h.  C.  J.  196,  S.  0. 1863. 

241.  But  held,  in  a  later  case,  that  a  note  of  a 
third  party  given  by  an  insolvent  to  a  creditor, 
to  obtain  nis  consent  to  his  dischai^e,  is  void, 
and  cannot  be  recovered  on.  Pteoost  et  al,  v. 
PUkU,  14  L.  C.  J.  220  &  17  L.  C.  J.  314,  Q.  B., 
k  Doyle  k  Prevoat  et  al.,  17  L.  C.  J.  307,  Q.  B. 
1870 ;  Ins.  Act,  1876,  sec.  142. 


XXIX.    Fraudulent    Transfer 
Transfer  by  Insolvent. 


IN,  see 


242.  An  insolvent  the  day  previous  to  hia 
assignment,  but  before  any  act  or  insolvency  had 
been  committed,  transferred  an  immoveable  to 
a  creditor,  subject  to  redemption,  in  settlement  of 
a  sum  of  money  which  he  had  shortly  before 
borrowed  trom  him,  and  the  assignee  brought 
action  to  have  the  deed  of  sale  declared  fraudfu- 
lent  and  set  aside — Held,  that  there  was  no 
public  knowledge  of  the  insolvency,  so  as  to 
found  a  presumption  of  fraud  on  the  part  of  the 
defendant,  and  that  the  deed  could  only  be 
annulled  on  reimbursing  the  defendant  the 
price  he  had  paid  for  the  property  with  interest, 


*Tbe  court  or  jadge  shall  not  confirm  the  discharge  or 
proposed  composit&n  and  discharge  of  the  insolyent 
nnless  he  shall  have  produced  with  his  application  an 
affidavit  in  the  form,  etc  »  showing  that  no  one  of  the 
creditors  who  have  signed  the  same  has  been  Induced  to 
do  so  by  any  preferential  payment,  promise  of  payment 
or  advantage  whatsoever  made,  secured  or  promised  to 
him  by  or  on  behalf  of  the  insolvent.  Ins.  Act,  1875, 
800.66. 
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but  without  costs.  May  rand  r.  Salvas,  6  B.  L. 
60,  8.  C.  1874 ;  1038  C.  C,  Ins.  Act,  1875,  sees. 
130,  131  &  132. 

XXX,   QrABDIAK  IK. 

243.  The  guardian  to  an  insolvent  estate  may 
revendicate  property  illegally  sold  by  the  insol- 
vent in  the  hands  of  the  purchaser.  Mallette  & 
WhyU  ^  qual.,  12  L.  C.  J.  229,  Q.B.  1868. 

XXXI.  Hypotheo  Given  by  Insolvent. 

244.  A  hypothec  given  by  an  insolvent  to  a 
creditor  confers  no  privilege  as  against  con- 
temporaneous chirographic  creditors.  Duncan  & 
WiUon  &  XkCkniioin  &  Watson  &  Wood,  2 
L.  C.  J.  263,  S.  C.  1867  ;  1034  &  1036  C.  C, 
Ins;  Act  1876,  sees.  132  &  133  and  note  to  art. 
224  supra. 

2^6.  A  hypothec  acquired  on  the  property  of 
a  person  who  is  a  non-trader,  but  who  is  m  a 
state  of  insolvency,  is  valid,  provided  there  be  no 
fraud.  McConntll  v.  Dickson  &  Brown  & 
Foulds  et  ah,  11  L.  C.  J.  300,  S.  C.  R.  1867  ; 
1^33  C.  C. 

246.  Mere  insolvency  is  not  of  itself  a 
sufficient  cause  for  setting  aside  a  mortgage 
granted  while  the  debtor  was  in  that  state,  with- 
out proof  either  that  such  insolvency  was 
notorious  or  that  there  was  really  fraudulent 
collusion  between  the  debtor  and  creditor. 
Warren  in  re  &  Shau)  &  Warner  et  al.,  12 
L.  C.  J.  309,  8.  C.  R.  1868 ;  1038  C.  C,  Ins. 
Act  1876,  sees.  130, 131  &  132. 

XXXII.  Impribonmbnt  Unbbb  the  Act. 

247.  In  ordering  imprisonment  under  the  In- 
solvent Act  of  1869,  sec.  92,  a  court  is  bound  to 
limit  payment  by  way  of  release  to  the  debt  or 
costs.*  Warner  v.  Buss,  18  L.  C.  J.  184,  8.  C. 
1873. 

248 .  But  held,  in  a  later  case,  that,  where  fraud 
is  proved,  the  insolvent  will  be  ordered  to  be  im- 

Snsoned  in  default  of  payment  of  costs  as  well  as 
ebt.  Rogers  et  al,  &  Slaucer  et  al.,  1 8  L .  G .  J .  67, 
Q.B.  1873. 

XXXIII.  Insolvent. 

249.  Action  against. — A  creditor  who  brings 
action  commenced  by  capias  against  an  insolv- 
ent, for  the  recovery  of  a  sum  oimoney  due  him, 
is  not  bound  to  proceed  in  the  name  of  the 
assignee.  Eoy  et  al.  v.  Beaudin,  6  R.  L.  232, 
8.  C.  1873. 

260.  May  carry  on  Business  unth  Consent  of 
Creditors, — It  is  within  thepower  of  the  majority 
of  the  creditors  to  allow  an  insolvent  to  carry 
on  his  business  without  giving  security  or  an 
inventory  being  taken,  but  the  court  will  grant 
to  a  creditor  petitioning  against  such  a  proceed- 
ing acte  of  nis  petition  to  avail  as  a  formal 
protest  against  the  insolvent,  assignee,  and  all 
others  concerned,  in  so  far  as  the  proceedings 
complained  of  have  any  tendency  to  bind  the 


*  This  dedsion  appears  to  be  based  on  an  error  or 
luadyertanoe  in  the  section  referred  to  "  which  has  been 
remedied  by  the  act  of  1876,  sec.  196,  which  reads  debt 
and  costs."— Ed. 
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f petitioner  to  any  greater  extent  than  he  can  be 
egally  bound  by  the  same.    Lamontagnt  in  n 
ea».,  2  8.  R.  16&,  8.  C.  1876. 

^261.  Notes  Given  by. — The  debtor,  aftw 
having  signed  a  deed  of  composition  betveec 
the  defendant  and  his  creditora,  excepted  a  m& 
equal  to  the  sum  of  6s.  in  the  £  additioiAl 
— Held,  on  action  on  the  note,  that  it  was  roid. 
as  made  in  f>aud  of  tRe  creditors.  Ferrmlik 
Launn,  14  L.  C.  R.  85,  C.  C.  1863. 

262.  The  insolvent,  some  months  before  his 
insolvency,  obtained  from  one  Muir  accommo- 
dation notes  amounting  to  $12,000,  for  wbich  V 
gave  receipts,  and  seven  davs  before  his  inscl- 
vency,  at  the  request  of  Muir,  exchanged  ih? 
receipts  for  promissory  notes  of  his  own,  dated 
and  drawn  to  correspond  exactly  with  the  ac- 
commodation notes,  and  Muir  transferred  sotca- 
of  the  notes  to  parties  to  whom  he  was  indebted 
as  collaterEd  security,  and  these  parties  claimei 
to  rank  on  the  estate  of  the  insolvent  to  ihc 
amount  of  the  notes — Held,  that  such  nour- 
were  given  in  violation  of  paragraph  3,  sec.  »* 
of  Ins.  Act  of  1864,  and  were  absolutely  nui: 
and  void,  ab  initio,  even  in  the  hand*  of 
an  innocent  holder  for  value  before  niatuntr.* 
Dames  el  al.  in  re,  &  Muir  &  Chamberlain  ttai, 
13  L.  C.  J.  184,  8.  C.  1869;  1036,  1038  &  22^? 
C.  C. 

263.  Powers  o/.—Insolventa  cannot  of  them, 
selves  do  any  act  whereby  the  rights  or  noeitioD 
of  theur  creditors  will  be  efiected.  The  Molsms 
Bank  v.  Leslie  et  al.,  8  L.  C.  J.  8.  8.  C.  1863 

264.  Eetaining  Jlfoii^.— The  insolvent  gar 
the  usual  notices  of  a  meeting  of  creditors  t 
appoint  an  assignee  and,  before  the  meetm 
took  place,  had  received  in  the  course  of  hi 
business  the  sum  of  $176,  a  part  of  which,  1143 
he  refused  to  pay  over  to  the  assignee  after  b 
was  appointecL  it  was  admitted  that  he  had  rt 
ceived  this  sum,  but  the  insolvent  claimed  tliat 
because  he  had  received  it  before  the  appoint! 
ment  of  the  assignee,  he  was  not  bound  to  par  i| 
over,  but  held,  tnat  this  pretension  was  unfonndj 
ed,  and  the  insolvent  was  ordered  to  par  ov 
the  money  on  pain  of  imprisonment.     Wami 
ton  in  re  'exp.,  4  C  L.  J.  83  &  12  L.  C.  J.  237 
8.  C.  1868,  Ins.  Act  1876,  sec.  16. 

XXXIV.  JUBISDIOTIOK  IN. 

265.  No  judee  in  the  Province  of  Quebec  ha 
a  right  to  interfere  in  insolvent  matters originat 
inff  in  the  Province  of  Ontario,  where  the  in 
solvent  has  his  domicile,  even  though  th 
assignee  reside  in  the  province  of  Quebec  an^ 


•  If  any  sale,  deposit,  pledge  or  transfer  be  male  of  is 
property,  real  or  personal,  by  any  person  in  conisaph 
tion  of  insolvency,  by  way  of  security  for  paynoit  t 
any  creditor;  or  if  any  property,  real  or  personal,  ■«« 
able  or  immoveable,  goods,  eflE^ts,  or  valuable  seoantj 
be  given  by  way  or  payroent  by  such  person.  t»  aa 
cremtor,  whereby  such  creditor  obtains  or  will  obtus  s 
unjust  preference  over  the  other  oredttoc«,  sach  ssm 
deposit,  pledge,  tnuuftr  or  payment  thaXk  be  nail  n 
void,  and  the  suttleot  thereof  may  be  reeoverod  back  » 
the  benefit  of  the  estate,  by  the  assignee,  in  any  court  * 
competent  jurisdiction;  and  If  the  same  be  made  witu 
thirty  days  next  before  a  demand  of  an  aasignmettt.  i 
for  the  issue  of  a  writ  of  attaclunent,  under  this  act,  or  i 
any  time  afterwards,  whenever  such  demand  shall  bsf 
been  followed  by  an  assignment  or  by  tke  issne  of  ac 
writ  of  attachment,  it  shall  be  presumed  to  have  be^ 
made  in  contemplation  of  iasolrency.    Ins.  Act  ISw 

860.188. 
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a^rs  of  the  estate  be  oondocted  in  Mont- 
m\.  MaeDonnell  in  re  &  Ihfre  &  Kenny,  15 
LC.J.  146,8.  C.  1871. 

256.  Aod  held,  alao>  that  the  jud^  having 
jimsdiction  is  the  judge  of  the  domicile  of  the 
iBsolveDt.    lb. 

^7.  And  heidy  also,  that  one  judge  in  insol- 
Teot  matten  has  power  to  set  aside  an  order 
made  by  another  judge  in  chambers.    lb. 

258.  By  sec.  91  of  the  Confederation  Act  of 
1867,  the  Parliament  of  Canada  has  exclusive 
orizin&l  jurisdiction  in  all  matters  of  insolvency, 
and  an  act  of  the  Legislature  of  the  Province  of 
Quebec  chaofing  the  constitution  of  an  incoi^ 
parated  benefit  society,  so  as  to  force  a  widow  to 
neave  from  the  societv  the  sum  of  $200,  instead 
of  a  life  rent  of  7s  6a  weekly,  on  the  ground 
that  the  society  is  insolvent,  is  unconstitutional, 
DuU  and  void,  and  ma^  be  declared  so  by  the 
coart  having  a  civiljunsdiction  within  the  oro- 
Tioce.  Bdme k  V Tjnion  St,  Jacques,  15 L.  C.  J. 
212,  C.  C.  1871 . 

259.  But  hMf  by  the  Privy  Council,  reversing 
this  decision  and  the  decision  of  the  oouri  of 
appeal,  on  the  eround  that  the  act  in  ouestion 
related  express^  to  a  matter  merelv  or  a  local 
or  private  nature  in  the  province,  which  by  the 
92fid  sec.  of  the  Imperial  Act  is  assigned  to  the 
viclusive  oompetencv  of  the  provincial  legisla- 
ture, and  does  not  fall  withm  the  category  of 
Laokraptcv  or  insolvency,  or  any  other  class  of 
subjects  which  by  the  9l8t  sec.  of  such  Act  are 
RSerred  for  the  exclusive  legislative  authority 
of  the  Parliament  of  Canada.  lb.,  20  L.  C.  J. 
29,  P.  0. 1874. 

2^.  The  security  mentioned  in  sec.  42  of  the 
lQ9(dvent  Act  of  1869  must  be  ordered  by  the 
coart  and  not  by  a  judge.*  Lynch  et  al.  &  St* 
Amour  &  De  Martigny,  5  R.  L.  415,  S.  C.  1874. 

XXKV.  KvowLSDGE  or. 

261.  The  brother>in-lawof  the  insolvent,  tak- 
ing transfer  fiiom  him  of  a  portion  of  his  pro- 
per^, will  be  presumed  to  know  of  his  insolvent 

219,8.  C.  1863 ;  Ins.  Act,  1875,  sec.  130. 

262.  After  public  notice  of  the  issue  of  a  writ 
«f  attachment  in  insolvency,  the  public  is  held 
to  koow  of  the  incapacity  of  the  insolvent  to 
dispose  of  his  property.  MalletU  A  Whyie 
^t mo/.,  12  L.  C.J.  229,  Q.  B.  1868. 

m3.  And  so  even  during  the  pendency  of  an 
appeal  from  the  judgment  quashing  the  attach- 
ment,   lb. 

264.  The  knowledge  of  the  insolvency  of  a 
peraoQ  by  one  who  enters  into  a  contract  with 
him  to  the  prejudice  of  his  creditors  will  be  in- 
^ned  from  the  circumstances  of  the  insolvent 
at  the  time  of  mak  ing  the  contract  Whitney  & 
^S&cw,4B.L.483,Q.  B.  1871. 

265.  And  where  action  was  brought  by  the 
^Mgaee  to  recover  property  transfer^  the  day 
previous  to  the  assignment,  but  before  any  act 
cf  bttkruptcy  had  &en  committed— iTeZi,  that 
there  was  no  public  knowledge  of  insolvency 
SKh  as  to  found  a  presumption  of  fraud.  May' 
mdkSidMU,  6  B.  L.60,S.  C.  1874;  1038  C.  C. 


•Aad^ksB  within  the  udd  delay  have  made  a  deposit 
r  9«Hi  nOdoBt  ioretiei  baton  a  Jadge.  Ins.  Act,  1876, 
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266.  The  fact  that  the  debtor  is  selling  off  all 
his  furniture  and  all  his  tools  is  a  sufficient 
notice  to  one  purchasing  from  him  of  his  insol- 
vency, and  ofhis  intention  to  defraud  his  credit* 
ors.  Trahan  v.  Gadboia  k  McCaffrey  et  al.,  5 
R.L.  690,  S.C.I  874. 

XXXVI.  Lease  of  Iitsolvekt's  Premises. 

267.  An  action  in  ejectment  lies  against  an 
insolvent  and  his  assignee  to  obtain  possession 
of  premises,  the  lease  of  which  expired  before 
the  assignment.*  The  Fraser  Institute  v.  Moore 
et  al.,  19  L.  C.  J.  133,  S.  C.  1875. 

XXXVII.  Liability  of  Trustee. 

268.  Where  an  insolvent  estate  had  been  com- 
mitted to  defendants  as  trustees,  and  they  had 
subsequently  sold  the  estate  to  one  of  the  msol- 
vents,  who  had  undertaken  to  pay  the  creditors — 
Held,  that  the  trustees  were  not  thereby  absolved 
from  liability  to  account  to  the  creditors.  Tor- 
rance &  Chapman  et  al.,  6  L.  C.  J.  32,  S.  C. 
1861  ;  1713  C.  C. 

XXXVIII.  Meetings  of  Creditors. 

269.  A  meeting  of  creditors  duly  convened 
under  the  Insolvent  Act  may  be  lawfully  ad- 
journed to  a  subsequent  day  without  repeating  the 
advertisements  and  notices  required  by  the  In- 
solvent Act  for  meetings  of  ci^itors.  McFar- 
lane  in  re  &  Stewart  &  Court,  12  L.  C.  J.  241, 
S.  C.  1868. 

XXXIX.  No  Objection  to  ApFoiNTMBKr  as 
Curator. 

270.  The  insolvency  of  a  person  is  not  of  itself 
a  legal  objection  to  his  appomtment  as  a  curator 
to  his  son,  when  interdicted  or  otherwise,  even 
when  the  majority  of  family  counsel  are  op- 
posed to  it.  Dufaux  V.  Bolnllard,  20  L.  C.  J. 
288,  Q.  B.  1876. 

XL.  Not  Equivalent  to  Bankruptcy. 

271.  In  appeal  from  a  judgment  dismissing  a 
demand  in  declaration  of  a  hypothec— Jle^ 
that  a  hypothec  could  not  be  held  inoperative 
on  the  ground  of  its  having  been  registered  less 
than  ten  days  before  the  d^onfUure  of  the 
debtor  under  C,  S.  L.  C.  cap.  3t,  sec.  7,  and 
the  term  insolvent  not  being  equivalent  to  the 
term  bankruptcy  therein  used ;  but  in  the  pre- 
sent case  the  d6conJiture  itself  was  not  estab- 


*  Every  assignee  shall  be  subject  to  the  summary  jurla- 
dlotion  of  the  oourt  or  Judce  in  the  same  manner  and  to 
the  same  extent  as  the  ordinary  offloera  of  the  oourt  are 
suUect  to  its  Jurisdiction,  and  the  performance  of  his 
dunes  may  be  compelled,  and  all  remedies  sought  or  de- 
nuuided  for  imoosing  any  claim  for  a  debt,  privilegB, 
mortgsire,  hypothec,  uen  or  right  of  property  upon,  in  or 
to  any  effects  or  property  in  the  hands,  possession  or  cus- 
tody of  an  assignee,  may  be  obtained  by  an  order  of  the 
Judge  on  summary  petition  in  vacation,  or  of  the  oourt  on 
a  rale  in  term,  and  not  by  any  writ,  attachment,  opposi- 
tion, seizure  or  other  proceeding  of  any  kind  whatever, 
and  obedience  by  the  assignee  to  such  order  may  be  en- 
forced by  such  oourt  or  Judge  under  the  penalty  of  im- 
prisonment, as  for  contempt  of  court  or  disooedlenoe 
thereto,  or  he  may  be  removed  in  the  discretion  of  the 
court  or  Judge,  ins.  Act,  1876.  sec.  126. 
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liehed,  and  the  appeal  must  be  maictained  on 
that  ground.  Anderson  et  al.  &  Genereuxy  13 
L.C.R.  375,  Q.B.  1863. 

XLI.  Notices  in. 

272.  A  meeting  of  creditors  in  insolvency  may 
be  adjourned  to  a  subsequent  day  without  re- 
peating the  advertisements  and  notices  required 
\iy  the  Act.  McFarlcme  in  re  &,  Stewart  & 
Court,  12  L.  C.  J.  241, 8.  C.  1868. 

273.  The  notice  reauired  by  sec.  106  of  the 
Insolvent  Act  of  18b9  does  not  include  the 
necessity  of  a  notice  to  each  individual  creditor 
required  by  section  117.  Starke  in  re  &  Shaw, 
18  L.  C.  J.  288,  S.  C.  R.  1874;  Ins.  Act,  1876, 
sec.  64. 

XLII.  Or  Joint  Stock  Company.    . 

274.  Where  a  joint  stock  company  had  ceased 
to  do  business,  and  its  directors  had  resigned, 
and  its  place  of  business  had  been  burnt  oown, 
and  the  shareholders  at  a  diily  convened  general 
meeting  named  the  secretary-treasurer  assignee, 
assisted  by  a  council  of  advisers  composed  of 
three  of  the  late  directors,  with  full  power  to 
wind  up  the  affairs  of  the  Company — Jaeld,  that 
such  appointment  was  invalid,  and  that  an  action 
brought  by  such  assignee  in  the  name  of  the 
Company  would  be  dismissed.  The  Quebec 
Agricultural  Implements  Company  &  Hubert,  1 
L.  C.  R.  36.S,  Cf.  C.  1874;  371  C.  C.  &  C.  40 
Vic.  cap.  43,  sec.  76 ;  Ins.  Act,  1876,  sec.  147. 

XLin.  Of  One  Who  Has  Ceased  to  Trade. 

276.  When  a  trader  who  has  ceased  to  do 
business  allows  his  debts  to  remain  unpaid,  that 
is  an  act  of  insolvency  which  would  stop  all  pre- 
ference. McKenzie  &  The  Quebec  Bank,  3 
R.  L.  467,  8.  C.  1830. 

XLFV.  Partner  op  Insolvent  Firm  Claim- 
ing AS  Creditor  mat  Vote  at  Election  of 
Assignee. 

276.  At  a  meeting  of  creditors  of  an  insolvent 
firm  for  the  appointment  of  an  assignee  one  T, 
not  a  creditor,  but  representing  one  of  the  part- 
ners of  the  insolvent  firm,  as  liolder  of  claims 
against  the  estate  of  the  firm  lor  advances,  clai  med 
to  be  entitled  to  vote — Held,  confirming  the  judg- 
ment  of  the  Court  of  Review,  that  he  had  a  right 
to  rank  as  a  creditor  and  to  vote.  The  Olasgow 
Bank  &  Thompson,  3  R.  C.  47,  Q.  B.  1872,  Ins. 
Act  1876,  sec.  29. 

XLV.  Payment  by  Endorser. 

277.  Where  a  claimant  in  insolvency  has 
received  from  an  endorser  of  a  note  a  composi- 
tion on  the  amount  of  his  claim,  in  consideration 
of  his  releasing  the  endorser,  reserving  his 
recourse  against  all  the  other  parties  to  the  note, 
whatever  the  claimant  has  received  from  the 
endorser  must  be  deducted  from  the  claim, 
Bessette  etal.kLa  Banque  du  Peuple  &  QueciU 
Zon,  14L.  C.J.  21,  S.  CJ.  &  16  L.  C.'J.  128, 
S.  C.  R.  1869. 
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278.  Payments  made  by  an  insolvent  witL.i> 
the  thirty  days  preceding  the  assignineDt  ar 
null  only  when  the  creditor  to  whom  sncb  pai 
ments  shall  have  been  made  was  aware  of  iC 
insolvency  or  had  probable  reason  to  be  awari 
of  it.*  Larioihre  v.  Sauoageau,  14  L.  C.  J.  135j 
Q.  B.  1870  &  13  L.  C.  J.  210,  8.  C.  B.  1661* 
1038  C.  C. 

XLVn.  Payments  to  Insolvent. 


279.  A  payment  by  a  sheriff  under  a  ju»is«w 
ment  of  distribution  to  a  person  therein  colliv 
cated,  who  has  become  insolvent,  is  good,  anl 
cannot  be  quashed  by  ^^ the  assignee.  Saltoi^^ 
Lecreau  &  Gendron  &  Stewart  &  Tachif  I| 
L.  C.  J,  293,  S.  C.  R.  1804. 

LXVm.  Petition  Against  Demand. 

280.  A  petition  to  stay  proceedings  filed  If 
an   insolvent  after  the  expiration  of  the  fi 
days  from  the  demand  of  assignment,  on  l 
ground  that  he    has    assigned  to  an  officii 
assignee,  is  too  late.    Martin  v.    Thomofj 
L.  C.  J.  236,  S.  C.  R.  &  17  L.  C.  J.  11,  Q. 
1871. 

XLIX.  Petition  to  Quash  Writ. 


281.  The  right  to  petition  to  set  aside  a  writ| 
of  attachment  in  insolvency  is  purely  personal 
to  the  insolvent,  and  cannot  be  exercised  by  d 
third  person  to  whom  he  has  made  a  voluntarr 
assignment.  Watson  ^  qual,  &  The  CUy  ci 
Glasgow  Bank,  14  L.  C.  J.  309,  Q.  B.  18T0, 
Ins.  Act  1876,  sec.  18. 

L.  Power  of  Foreign  RscEmER  in. 

282.  A  receiver  appointed  under  the  ststntc-s 
of  New  York  to  an  insolvent  assurance  coir- 
pany  here  (whose  powers  and  functions  are  tb« 
same  as  those  of  a  foreign  assignee  in  bank- 
ruptcy) cannot  intervene  in  a  case  in  the 
Superior  Court  here,  where  moneys  belonging  tc 
the  company  have  been  atta#hed  before  judg- 
ment, on  the  ground  of  insolvency  and  secretion 
of  estate,  ana  claim  to  be  paid  the  moneys  sc 
attached  for  distribution  in  New  York,  the  legal 
domicile  of  the  company.  Osgood  eial,  &  Si^ 
et  al.,  16  L.  C.  J.  14,  Q.  B.  1872. 

LI.  Privilege  of  Landlord  in. 

283.  The  privilege  of  the  landlord  on  thr 
effects  found    on  tne   premises  leased  is  nv^ 


*  Every  payment  made  within  thirty  dajs  next  befior 
a  demand  of  anaaelgDment,  whenever  nieh  demand  «tel 
have  been  followed  oy  «a  aMignment,  or  by  the  Jseae  u 
a  writ  of  attachment,  or  within  thirty  days  next  befon 
the  issue  of  a  writ  or  attachment  nnoer  tnia  Act,  whei 
Bnch  writ  has  not  been  Ibnnded  npon  a  demand  bj  i 
debtor  unable  to  meet  his  engagements  in  ftall,  to  a  per 
son  knowing  snch  inability  or  oaving  probable  eanse  f(^ 
believing  the  same  to  exist,  shall  be  void,  and  the  amovn 
paid  may  be  recovered  back  by  suit  in  any  oompcteB 
court,  for  the  benefit  of  the  estate.  Provided  always  that 
if  uiy  valuable  security  be  given  up  in  ooasldefatioo  o 
such  payment,  such  seonrity,  or  the  value  tbeirpof,  shal 
be  restored  to  the  creditor  before  the  retuni  of  nuh  pa; 
ment  can  be  demanded.   Ins.  Act  1875,  seo.  184. 
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atfated  by  the  Insolvent  Act  of  1864  and  have 
precedence  over  the  privilege  of  the  assignee  or 
ofthe  insolvent  for  the  costs  of  the  respective 
charges  under'  the  act.*  Morgan  &  Whyie  & 
Birm,  13  L.  C.  J.  187,  S.  C.  1869. 

LU.  Pboof  IK. 

2^.  In  proceedings  under  the  Insolvent  Act 
of  1864  the  burden  of  proof  is  on  the  petitioner 
to  wtablish  that  his  stoppage  is  only  temporary, 
and  that  his  assets  are  sufficient  to  meet  his 
inabilities.  McCready  &  Leavy,  11  L.  G.  J.  193, 
S.  C.  R.  1866. 

285.  In  an  attachment  of  goods  belonging  to  a 
commercial  partnership,  in  which  the  insolvency 
tf  the  firm  was  alleged — Held,  that  in  an 
auachment  under  the  177  th  art.  of  the  Custom  of 
Parip,  when  the  insolvency  of  tihe  defendant  is 
alleged,  the  affidavit  of  the  plaintiff  is  sufficient 
prcx>f  of  such  insolvency,  unless  it  is  denied  by 
the  defendant  in  a  special  plea.  Jackson  v. 
Pag^  a  ah,  6  L.  C.  J.  106,  S.  C.  1862  j  834 
C.  t .  P. 

286.  On  a  joint  demand  by  two  creditors  for 
over  $500  against  a  debtor  to  make  an  assign- 
ment under  the  Act,  one  creditor  cannot  make 
rr«x>f  lor  another  under  art.  261  of  the  Code  of 
tin]  Procedure.  Turge(met  al.  &  Taillm,  13 
I.  C.  J.  19,  8.  C.  1869. 

Un.  Publication  of  Dividend  Sheet. 

2S7.  An  omissioD  to  publish  the  dividend 
phett  nnder  the  Insolvent  Act  of  1874  renders  it 
completely  null,  and  it  remains  simply  then,  as  a 
dr»it,  and  can  be  set  aside  by  tne  assignee.! 
Ltririh-e  inre&  Whyie  k  McEvila,  11  L.  C.  J. 
2*o,  S.C.  1867. 

UV.  PUBCHASES  BY  INSOLVENT. 

2^«.  When  Fraudulent.^Where  a  trader 
pQTcbased  goods  for  cash  knowing  he  could 
pot  meet  his  liabilities,  and  convert^  the  goods 
tato money,  and  declared  himself  insolvent  with- 
out having  paid  for  them — Beld,  that  he  was 
foiltj  of  fraud  within  the  meaning  of  the  Insol- 
vent Aa  of  1864,  and  his  discharge  was  sus- 
pmded  few  ^ve  years.  Freer  et  al.k  Freer  & 
eUmoiBraaL,  12  L.  C.  J.  315,  S.  C.  1868,  and 
Boiet0  8rt.46«ttpra. 

L?.  Ptrchaseb  op  Claims. 

269.  The  purchaser  of  insolvent  claims  at  a 
nle  by  the  assignee  to  the  estate,,  and  suing  on 
lacb  claims,  must  allege  in  his  action  and 
prove  that  all  the  formalities  required  by  law 
*»e  observed  at  such  sale  by  the  assignee,  and, 
aide^lt  of  doing  so,  the  action  will  be  dismissed 

*  %J^  P^ovfB«e  of  Quebec  the  preferential  lien  or 
pmuMe  of  thelenor  thul  be  iroverned  by  the  provisions 
arthcCiTtiCode.   Ins.  Act  187o,  see.  74. 

*8o  sooB  at  a  dividend  sheet  is  prepared,   notice 
?".w  shall  be  giren  by  odTertisement  and  by  lettn-, 
toaaahmedHw,  enclosing  a  copy  of  the^vidend 
ottv  the  elaiflM  objected  to,  and,  after  the  ex- 
of  eini  days  from  the  day  of  the  last  publioa- 
.  teh  MvcrtlBement,  all  dlriaends  which  have  not 
'  «!$eeled  to  wKhin  that  period  shall  be  paid.    Ins. 
>et5,sct.8S* 


on  demurrer.    St.  Marie  v.  Oatelly  2  R.  L.  624, 
S.  C.  R.  1870,  Ins.  Act  1875,  sec.  69. 

290.  And  where  the  assignee  of  the  insolvent 
sold  a  judgment  claim  belonging  to  the  estate 
of  the  latter — Held,  that  the  purchaser  had  a 
right  to  execute  the  judgment  in  the  name  of 
the  insolvent,  notwithstanding  that  the  latter 
had  not  yet  been  discharged  from  his  insol- 
vency. Kittson  &  Velisle  &  L'Ecuytr  &  Delisle: 
&  Vassal,  3  R.  L.  69,  C.  C.  1871. 

LVI.  Representation  in. 

291.  A  general  authorization  given  by  a  cre^ 
ditor  to  represent  him  at  a  meetmg  of  creditors 
called  by  an  insolvent,  which  contains  every- 
thing necessary  to  protect  his  interest,  is  a  suffi- 
cient authorization  to  the  person  furnished  with 
it  to  sign  a  deed  of  assignment  such  as  may  be 
approved  by  the  meeting.*  Beckett  &  Plinguet 
et  al.  &  Plinguet  et  al,  4  R.  L.  544,  S.  C.  1872. 

IjVII.  Revendication  in. 

292.  In  matters  of  insolvency  an  attachment 
in  revendication  must  be  made  within  fifleen 
days  from  the  day  of  sale,  and  within  eight 
days  of  the  delivery  of  the  goods  to  be  re  vend  i- 
cated.  Sylvestre  &  Saunders  et  al.,  3  R.  L.  281, 
k  15  L.  C  J.  30.3,  S.  C.  1871  ;  1998  k  199» 
C.  C.  and  note  to  art.  221  supra. 

293.  Goods  in  the  possession  of  the  assignee 
to  an  insolvent  estate  cannot  be  revendicated 
by  way  of  an  attachment  in  revendication,  the 
proper  proceedings  being  under  sec.  60  of 
the  Ins.  Act  of  1869.  Ouimet  v.  Tees  et  ah,  5^ 
R.  L.  483,  S.  C.  1873. 

294.  And  in  another  case — Held,  that  such: 
action  would  be  dismissed  on  demurrer.  Lor  ache 
k  Lanoie,  17  L.  C.  J.  41,  S.  C.  1873  and  note  to 
art.  267  supra. 

295.  The  guardian  under  a  writ  of  attachment 
in  insolvency  may  revendicate  goods  illegally 
sold  by  the  insolvent  in  the  hands  of  the  pur- 
chaser, and  the  purchaser  in  such  case  cannot 
claim  to  be  reimbursed  the  price  paid  to  the  in^ 
solvent.  Mallette  k  Wkyte  es  gual,  12  L.  C.  J. 
229,  Q.  B.  1875. 

LVni.  Revision  of  Jubx^vents  in. 

296.  A  judgment  dismissing  a  writ  of  attach- 
ment under  the  Insolvent  Act  of  1864  is  subject 
to  revision  according  to  27  and  28  Vic.  cap.  39, 
Johnston  et  al.  k  Kelly,  9  L.  C.  J.  156,  S.  C.  R. 
1865,  Ins.  Act  of  1875,  sec.  128. 

LIX.  Right  of  Action  bt  Reason  of. 

297.  Where  two  persons,  E  and  M,  had  been  in 
co-partnership  unoer  the  firm  name  of  **  W. 
M  k  Co,"  and  E  having  subsequently  entered 
into  partnership  with  other  parties  under  the 
name  of  J  E  A  Co.,  by  an  agreement  passed  in 
July,  1855,  M  agreed  with  J  E  &  Co.  to  assume 
all  the  liabilities  of  W  M  &  Co.,  to  pay  the 
amount  due  E  &  Co.  in  four  instalments  and  to 


*  No  creditor  shall  vote  at  any  meeting  unless  present 
personally  or  reprpsented  by  some  person  haying  a 
written  authority,  to  be  filed  with  tho  assigneei  to  act  at 
any  or  all  such  meetings  on  his  behalf. 
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4pve  security,  on  condition  that  he  should  be 
allowed  to  cut  timber  on  certain  timber  limits 
of  E  ^  Co.  He  subsequently  cut  timber  with- 
out giving  security,  and  the  timber  was  trans- 
ferred to  the  firm  of  Symes  &  Go.  which  had 
made  advances  to  him.  M  paid  E  &  Go.  the 
first  instalment  of  the  above-mentioned  debt  by 
his  notes^  one  for  £1600,  which  E  &  Go.  paid 
Away  to  a  third  partv,  and  one  for  £800  which 
E.  &  Go.  placed  to  the  credit  of  M  &  Go.  E  & 
Co.  having,  by  saiaU  orrH  before  judgment, 
seized  the  timber  cut  as  in  the  possession  of  M, 
and  hayine  sued  for  the  whole  iehir—Hddi  that 
the  plaintiffs,  not  having  alleged  the  insolvency 
of  M  in  their  declaration,  could  not  base  their 
right  to  sue  for  the  whole  of  the  debt  on  such 
insolvency,  and  the  allegation  of  hie  insolvency 
in  their  special  answer  could  not  avail  to  sup- 
ply the  deficiency  in  their  declaration.  Moffat 
^  Young,  2  L.  0.  L.  J.  60,  Q.  B.  1866. 

LX.  Rights  of  Greditobs  in. 

298.  On  an  opposition  afin  de  distrcdre  filed 
by  one  to  whom  the  defendant  had  sold  her 
stock  in  trade,  which  the  plaintiff  alleged  was 
null,  inasmuch  as  the  defendant  was  insolvent 
At  the  time  of  the  pretended  eal&— ITeZcJ,  that  a 
creditor  could  not  set  up  the  nullity  of  a  sale 
made  by  an  insolvent,  except  in  so  far  as  it  was 
*nade  to  his  prejudice  and  in  fraud  of  his  rights. 
Sharing  k  Meunier,  1  L.  G.  J.  142  A  7  L.  C.  R. 
260,  Q.  B,  1867  ;  Ins.  Act,  1876,  sec.  130,  et  seq. 

299.  Where  some  of  the  insolvent's  creditors 
had  refused  to  sign  a  composition  deed,  and  the 
insolvent  subsequently  made  over  all  his  estate 
to  two  other  creditors,  who  gave  notice  of  the 
settlement  of  the  debts  of  the  estate,  but  the  busi- 
ness was  carried  on  as  before  by  the  insolvent 
himself,  and  the  creditors,  refusing  to  sign,  took 
out  an  execution  against  the  effects  of  the  estate 
— Held,  on  an  opposition  by  the  transferees, 
reversmg  the  judgment  of  the  court  below,  that, 
oonsidering  the  oppoeants  had  knowledge  of  the 
insolvency  of  the  debtor,  and  that  there  had  been 
no  actual  transfer  and  delivery  of  the  estate,  nor 
<could  be  any  under  the  circumstances,  that  the 
transfer  was  void  and  the  opposition  was  dis- 
missed with  costs.  Gumming  et  cU.  &  Smith 
ei  aly  6  L.  G.  J .  1  &  10  L.G.  R.  122,  Q.  B. 
1860. 

300.  And  in  another  case  where  certain  per- 
sons, creditors  of  the  insolvent,  had  refused  to  be- 
come parties  to  a  deed  of  assignment  for  the 
benefit  of  the  creditors  on  condition  of  a  final 
discharge  of  the  insolvent— iTcW,  that  such 
assignment  as  regarded  them,  was  entirely  in- 
onerative,  antl  tlie  assignees  were  ordered  to  de- 
clare under  a  writ  of  attachment  in  garnishment 
what  they  had  received  under  the  assignment 
belonging  to  the  estate  of  the  insolvent.  Mac 
farlane  et  al,  &  McKenzU  et  al,,  6  L.  G.  J.  106, 
<i.  B.  A  3  L.  G.  J.  163,  S.  G.  1860. 

301.  The  estate  of  the  insolvent  is  the  proper 

5 age  of  his  creditors.      The  Molsons  Bank  v. 
fcslie  et  al.,  8  L.  G.  J.  8,  S.  G.  1863. 

302.  Where  the  opposant,  by  his  opposition, 
asked  to  be  collocated  forthe  amount  of  a  prom  is- 
fiory  note  endorsed  by  the  insolvent,  but  which 
note  was  not  then  due— JTeW,  that  he  was  not 
entitled  to  be  paid  au  marc  la  livre  concur- 
rently with  the  other  creditors,  the  term  of  pay- 


ment not  having  expired.    Mailloux  &  Audet^i 
Mailloux  &  Carrier,  14  L.  G.  B.  207,C.  C. ; " 
Act,  1876,  sec.  80. 

303.  In  an  action  by  a  creditor  against 
sureties  of  an  insolvent  who  effiaN^  a  corn} 
tion  of  lOs.  in  the  £ — Held  in  an  action  agait 
the  sureties  for  pa3rment8  due  under  the  com] 
tion,  the  plea  Mine  that  the  plaintiff  was  bo 
to  deduct  fi!t>m  such  payments  the  amount  of 
tain  notes  which  he  had  retained  as  fun 
security,  that  the  plaintiff  was  bound  only 
deduct  the  amount  of  such  notes  from  the 
amount  of  his  claim.    Joseph  &  Lemieux  et 
17  L.  G.  R.  170,  S.  G.  R.  1867 ;  Ins.  Act,  \t\ 
sec.  84. 

304.  The  creditor  of  an  insolvent  cannof 
claim  a  life  insurance  policy  effected  on  the  Hi 
of  the  insolvent  for  the  benefit  of  his  wii;;, 
Brossard  &  Marsouin  &  Vilbony  17  L.  G.  J\ 
270, 8.  G.  1873 ;  29  Vic.  cap.  17. 

306.  Nor  can  the  creditors  of  the  wife.  Ih 
&  18  L.  G.  J.  249,  Q.  B.  1874.  I 

306.  A  judge  in  insolvency  will  not  interft»^j 
to  rescind  a  vote  of  a  majority  of  creditors,  p85t 
at  a  meeting  legally  called  and  held  for  the  pur 
pose,  unless  fraud  ie  proved.  McCdrmUe  d  ai 
&  Lc^oU  &  Hudon  et  al.,  18  L.  G.  J.  137,  S.  C. 
1874;  Ins.  Act,  1876,  sec.  37. 

I 
LXI.  Rights  of  Endobsebs. 

307.  Where  the  endorser  of  a  note  became 
insolvent  and  compounded  with  his  creditor^^ 
including  the  holder  of  the  note  in  question,  who 
reserved  his  recourse  against  the  other  partiM 
to  the  note,  and  the  maker  also  became  iD»^l- 
vent — Held,  that  the  endorser  could  rank  os 
the  note  against  the  estate  of  the  maker  so  long 
as  the  note  had  not  been  paid  in  full.  Bessette, 
et  al.  &  La  Banoue  du  Peuple  &  QueoUlon,  15 
L.  G.J.  126,8.  C.R.  1871. 

308.  Where  a  claimant  in  insolvency  biJ 
received,  as  holder  of  a  note,  a  compoeitiOD  oo 
the  amount  of  his  claims  from  the  endorser,  ir. 
consideration  of  which  he  released  the  eodor^. 
reserving  his  recourse  against  the  other  {)artie? 
to  the  note — Held,  that  whatever  the  claim&!]t 
had  received  from  the  endorser  must  be  deduct^^J 
from  his  claim  against  the  makers  of  the  notr 
lb.  Ins.  Act,  1876,  sec.  80. 

LXTT.  Rights  of  iKsoLyEKT. 

309.  Where  an  assignment  was  made  byftc 
insolvent  debtor  to  trustees  for  the  benefit  oi' 
his  creditors,  which  assignment  was  eubsetjnent- 
ly  resiliated  by  the  payment  of  his  debts— ^<!^i 
confirming  the  juaement  of  the  court  below, 
that  he  was  entitlea  to  be  placed  in  poBsesiioD 
of  the  remainder  of  the  effects  assigned,  as  well 
those  that  remain,  as  the  moneys,  proceeds  o! 
those  sold,  and  that  he  was  entitled  to  recore: 
such  effects  even  in  the  hands  of  third  parties, 
without  notification  of  the  judgment  awardioz 
it,  saving  the  question  of  costs  of  recovery. 
Hogan  k  Wright,  11  L.  G.  R.  92,  Q.  B.  I860. 


*  If  aaj  tmlanee  remaina  of  the  ettMe  of  the  iBtolTent, 
or  of  the  prooeeds  thereof,  after  the  payiaeDt  ia  fbll  oj 
all  debts  doe  by  the  ineolvent,  sooh  baumee  ihail  be  iitiu 
over  to  the  iiuolyent  apon  hia  petition  to  that  eSMr 
daly  notified  to  the  oreoitora  by  the  advertiaement  m 
granted  by  the  Judge.  Ina.  Act  of  1876,  aee.  99. 
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LXm.  BiaiiTs  OF  Pabtvxbs  Under. 

310.  A  partner  cannot  prevent  the  operation 
aoy  proceedings   in  insolrency  haa   by  an 

ley  in  the  name  of  the  partnership,  when 

le  of  the  partners  has  appeared  alone  by  at- 

^rDcy^and  the  only  means  which  such  partner 

ii&  order  that  he  may  not  be  bound  by  such 

liog  is  by  a  disavowal.  Peeketi  v .  Plingttet 

I.  &  Binguet  ei  al^  4  B.  L.  644,  S.  C.  1872. 

311.  A  partner  cannot  file  a  claim  against 
the  personal  estate  of  his  co-partner  insolvent 
lur  the  balance  of  an  unliquidated  account. 
Rmn  in  re  &  Oraig  k  Meloche,  5  B.  L.  451, 
S.  €.  1874. 

LXIV.  S^ifB  BT  Insolvent. 

312.  Where  the  insolvent  transferred  by  pre- 
ttoded  deed  of  sale  to  his  brother-in-law  certain 
lot£  of  land  of  which  he  was  possessed,  for  a 
price  ojuch  below  their  real  value,  his  brother 
iL-lav  being  notoriously  unable  to  pay  for  such 
a  purchase,  but  subsequently  trannerred  them 
to  the  insolvent's  wife,  who  also  was  without 
means  of  her  own  to  make  such  a  purchase,  the 
ale  was  held  to  be  in  fraud  of  the  creditors  and 
was  set  aside.  JUmmer  v.  Boiuchard  et  al.,  7 
L.  C.  J.  219,  S.  C.  1863 ;  Ins.  Act,  1876,  sec 
130  d  teq. 

313.  A  sale  of  property  made  by  an  insolvent. 
After  wriiof  attachment'has  issued  against  him, 
&Ad  which  was  not  seized  only  because  it  was 
secreted,  is  absolutely  null  and  not  annullable 
<»Iy.  MaUetU  k  Wkyte  is  qual.,  12  L,  G.  J. 
£9&  1  B.L.  711,  Q.  B.  1868;  1036  G.  G.  k 
hi.  Act,  1875,  sec.  133. 

LXV.  Sale  of  Estate  in. 

3U.  Where  an  assignee  proceeded  to  the 
tile  of  the  real  estate  of  the  insolvent,  the  terms 
beio^  one-fourth  cash  at  the  passing  of  the  deed, 
tku  16  fifteen  days  after  sale,  and  tne  bid  of  the 
peutioaer  was  refused  at  the  sale  unless  he  paid 
1100  down,  which  he  was  unable  to  do,  and  the 
BR»erty  was  a4judged  to  the  next  highest 
woieT^Seldf  that  the  action  of  the  assignee 
vap  illegal,  and  the  adiudication  was  sec  aside 
vith  costs  azainst  tne  assignee  personally. 
Leger  in  re  &  Stetoart  k  ReitheryU  L.  G.  J. 
^y  S.  C.  1873  ;  Ins.  Act,  1875,  sec.  75. 

315.  Where  the  estate  of  the  insolvent  is  sold 
en  Uoc  the  cieditors  are  not  bound  to  accept 
the  hiehest  tender  under  the  Insolvent  Act  1869, 
iee.  41.*  McChnnd  in  re  k  Lcaoie  k  Hudouy  18 
L  C.  J.  139,  S.  C.  1874. 

LIVL  Secretion  in. 

316.  Where  the  insolvents  had  made  an 
uagnment  of  property  to  trustees,  all  of  whom 
*ee  more (v  less  connected  with  the  insolvents, 

*IVoTided  that  no  sale  of  the  estate  en  hloc  shall  be 
aste  wttlMat  the  prerlons  saootion  of  the  creditors, 
ft*a  St  sAeeiiaK  ei^led  for  that  purpose,  and  provided 
dn  tbat  bo  soeh  sale  shall  efleet,  (Uminish,  impair  or 
VORpsne  the  pajment  of  any  mortgage  or  privileged 
Mb  oa  the  «tate'  or  property  of  the  insolvent,  or  on 
air  psttiaa  ttcnoC  Int.  Act  1875,  sec.  88,  It  shall  not  be 
iMHTf  t»  adTerase  onder  the  provisions  of  the  76th 
MLsf  oisAet  aay  proposed  sale  of  the  estate  en  bloc 
Wfktt  tUs  sefldoa.  althoogfa  the  sale  may  comprise  real 
«Me,C.»Ylc.eap.80. 


and  the  plaintiff  sued  out  an  attachment  before 
judgment  charging  them  with  secreting  or  be- 
ine  about  to  secrete  their  estate  and  effects-— 
luldy  that  the  word  secrete  does  not  mean  only 
hiding,  but  making  away  with  the  property  in 
any  manner  calculated  to  deprive  the  creditors 
of  their  rights.  The  MoUons  Bank  v.  LeiHe 
et  oL^  8  L.  C.  J.  8,  S.  G.  1863;  834  G.  G.  P., 
Ins.  Act  1875,  sec.  3. 

317.  The  defendant,  having  pledged  a  bill  of 
lading  of  a  quantity  of  wheat  to  the  Bank,  subse- 
quently, on  the  arrival  of  the  goods  at  Montreal 
from  the  upper  lakes,  obtained  possession  of  the 
bill  with  the  ostensible  purpose  of  attending  to 
the  transhipment  and  gave  the  Bank  a  bailee 
trustee  receipt  therefor.  After  the  wheat  was 
placed  on  the  ocean*going  vessel,  and  a  new 
bill  of  lading  received,  he  pledged  this  new  bill 
of  lading  to  another  bank  as  security  for  new 
advances  which  at  once  disappeared  in  his  busi- 
ness, he  being  at  the  time,  and  knowing  himself 
to  be,  notoriously  insolvent.  On  a  capias  charg- 
ing him  with  secretion — Held,  that,  though  the 
act  complained  of  was  doubtless  a  fraudulent 
making  awav  with  the  property,  it  was  not  a 
secretion  in  law.  MoUans  Bank  v.  MeMinnt* 
S.  C.  1874. 

LXVII.  Skrvice  ur. 

318.  A  debtor  who  has  made  an  assignment 
of  his  estate,  otherwise  than  in  the  manner  pre- 
scribed by  the  act,  cannot  be  legally  servea  at 
his  place  of  business  with  a  writ  of  seizure 
based  upon  the  illegality  of  such  assignment, 
and  that,  even  when  the  assignee  was  continu- 
ing the  business.  Hutchina  et  al.  v.  Cohen  k 
Cohen,  14  L.  G.  J.  113,  S.  G.  1869. 

319.  A  petition  calling  in  question  the  valid- 
ity of  an  assignment  under  the  Insolvent  Act  of 
lb69  to  an  official  assignee,  niust  be  served  upon 
the  insolvent  as  well  as  upon  the  assignee. 
Gravel  in  re  k  Stewart  k  rilbon,  17  L.  G.  J. 
23,  S.  G.  1873. 

LXVni.  Status  of  Insolvent. 

320.  An  insolvent  under  the  act  has  no  legal 
interest  to  plead  an  assignment  made  by  him 
under  the  act  in  bar  of  proceedings  in  oom- 

Eulsory   liquidation.     Martin   v.    Thomas,  15 
..  G.  Jr.  236,  S.  G.  R.  1871. 

LXIX.  Tbansfeb  bt  Insolvent. 

321.  Under  the  statute  7  Vic.  cap.  10 — Held, 
that  all  sales  or  transfers  made  b^  tne  insolvent 
within  thirty  days  prior  to  the  insolvency  are 
prima  facie  void,  and  that  in  an  action  by  the 
assignees  to  recover  such  property,  the  burden 
of  proof  lies  with  the  detenoant  to  show  his 
good  faith,  and  that  the  transaction  was  in  the 
usual  course  of  dealing.  Webster  v.  Footner,  1 
Bev.  de  Leg.  40,  Q.  B.  1845 ;  Ins.  Act  1875, 
sees.  130, 131  k  132. 

322.  The  insolvent,  a  trader,  transferred  his 
estate  and  effects  to  two  of  his  creditors,  they 
knowing  of  his  insolvency,  and  a  seizure  was 


*  For  this  decision  the  editor  is   indebted  to  Mr. 
Wotherspoon's  edition  of  ^e  lusolventAct  0flS76,  the 
case  itself  being  unreported.~£D. 
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taken  by  others  of  his  creditors  against  the 
goods  of  the  estate,  which  was  opposed  by  the 
transferees — Heldy  reversing  the  judgment  of 
the  court  below,  that  such  a  transfer  omnium 
bonorum,  made  by  a  trader  while  notoriously 
insolvent  was,  at  common  law  and  according  to 
the  principles  of  the  law  of  commerce,  especially 
under  the  edict  of  Henry  IV.  of  France  of 
1609,  absolutelv  null  and  void.  Cumming  et  aU 
&  Smith  et  al.,  6  L.  C.  J.  1  &  10  L.  C.  K.  122, 
Q.  B.  1860;  1032  ei  seq.  C.  C.  &  Ins.  Act 
1875,  sec.  130  ei  sea, 

323.  And  in  anotner  cape  in  which  the  insol- 
vent made  a  voluntary  assignment  of  his  estate 
and  effects  to  two  of  his  creditors  by  deed  of  trans- 
fer, on  the  condition  that  all  the  creditors,  parties 
to  the  same,  should  grant  a  full  and  final  dis- 
charge of  their  claims,  and  the  plaintiffs  refused 
to  become  parties  thereto— ^eW,  on  the  contes- 
tation by  the  declaration  of  the  transferees  as 
garnishees,  that  the  transfer  was  void  and  in- 
operative as  regards  the  plaintiffs,  and  the  gar- 
nishees would  be  held  to  make  a  new  declara- 
tion stating  what  they  received  under  the  trans- 
fer, &c.  Macfarlane  et  al.  v.  Mackenzie  et  al.,  5 
L.  C.  J.  116,  Q.  B.  &  3  L.  C.  J.  163,  S.  C.  1858 ; 
Ins.  Act,  1876  sec.  49  ei  seq. 

324.  And  where  an  insolvent  trader  made  a 
transfer  of  his  moveable  and  immoveable  pro- 
perty to  his  brother,  a  sailer,  who  aflerwards 
executed  a  lease  of  the  property  back  to  the  in- 
solvent— Held,  that  the  transfer  was  fraudulent, 
as  the  brother  must  be  presumed  to  have  been 
acquainted  with  the  circumstances  of  the  insol- 
vent. Masson  ei  al.  v.  McGotcan  &  McOowan,  2 
L.  C.  L.  J.  37,  S.  C.  R.  1866 ;  Ins.  Act,  1876,  sec. 
136  ei  seq. 

325.  An  insolvent,  to  whose  estate  one  Sauva- 
geau  was  assignee,  on  the  10th  of  August,  1866, 
transferred  to  G  certain  sums  of  money  ow- 
ing to  him  a  year  before  he  became  insolvent, 
and  made  an  assignment,  and  the  transfer  above 
mentioned  was  only  served  on  the  debtors  a  few 
days  prior  to  the  assignment.  On  action  brought 
by  G  on  the  claim  so  transferred  to  him  Sauva" 
geau  intervened,  and  G's  action  was  dismissed  in 
the  Superior  Court,  but  maintained  in  appeal, 
where  the  judgment  of  the  court  below  was 
reversed.  Qauihier  &  Sauvageau,  1  R.  C.  248, 
Q.  B.  1871 ;  1671  C.  C. 

LXX.  Undue  Prefebekcs,  see  Fraudulent 
Preference. 

326.  Proof  of  undue  preference  in  insolvency 
does  not  constitute  secretion  or  mUking  away 
with  property  so  as  tojustify  a  capias.  Emmanuel 
ei  al.  &  Hcurens  &  Magena,  6  R.  L.  209,  S.  C. 
1874;  797C.  C.P. 

LXXI.  Warranty  of  Derts  Sold  by  As- 
signee. 

327.  An  assignee  who  sold  outstanding  dehtB 
due  to  the  insolvent  under  the  44th  sec.  of  the 
Insolvent  Act  of  1869,  according  to  a  schedule 
exhibiting  the  original  amount  of  such  debts, 
without  deduction  of  payments  received  by 
the  assignee  on  account,  was  held  bound  to 
account  for  and  to  pay  over  to  the  purchaser  of 
such  debts  the  full  amount  of  the  paj^ments  so 
made,  notwithstanding  that  the  condition  of  sale 


declared  that  the  sale  was  made  without  a: 
guarantee  whatever,  or  any  warranty  of  acj 
kind  or  description  whatever,  so  much  eo  ths 
no  warranty  was  given  that  the  debts  had  evei 
an  existence ;  and  notwithstanding  also  the  aud^ 
ence  at  the  sale  were  informed  by  the  auctioDefi 
that  dividends   had  been   paid,   and  that  \U 
amounts  in    the    schedule    were  the  originak 
amounts  without  deduction  of  such  divideD•i^| 
and  notwithstanding  also  that  the  total  amouti 
paid   for  such  debts  was  only  a  few  dollar^i 
while  the  payments  in  question  amounte<i  \{ 
more  than  $600.*     La  fond  et  ah  &  RaKhx\ 
18  L.C.J.  62,  Q.B.  1874. 

LXXII.  Who  Are  Subject  to. 

328.  The  insolvent  had  at  the  time  of  hi^^ 
signment,  and  previous  thereto,  ceased  to  c 
on  trade — Heta,  that  the  assignment  made 
him  was  of  no  effect,  and  would  not  entitle  biq! 
to  the  benefit  of  a  discharge  under  the  Insolvenl 
Act  of  1869,  as  re^rds  the  claim  of  the  conte^c^ 
ant,  which  had  arisen  some  time  afler  the  insof" 
vent  had  ceased  to  trade.f  VUleneuve  in  rt  k 
Sauvageau  &  Villeneuve  &  Thomaij  3  R.  L.  441, 
S.C.  1871.  I 

329.  But  a  person  who  has  not  engageil  in 
trade  for  three  years  is  still  subject  to  the  provi- 
sions of  the  Insolvent  Act  in  respect  to  debts  con- 
tracted in  trade  and  which  are  still  unsettled.t 
Buchanan  &  McCormack  ei  al,,  19  L.  C.  J.  29. 
1873. 


INSPECTOE  OF  POLICE. 

I.  Appeal  From,  see  APPEAL,  When  Lie?, 

INSUEANCE. 

II.  Against  Negligekce  or  Dishokestt.SSO 
II.  Agency  in,  331,  332. 

in.  By  Agent,  S33,  334. 

IV.  By  Mortgagee,  335. 

V.  Change  of  Risk,  336. 

VI.  Commercial,  337. 

Vn.  Communications  Betweek  CoMPAjn 
AND  Agent,  338. 

VIII.  Conditions  or  Policy,  339-343. 

IX.  Consideration  for,  344. 

X.  Division  of  Loss,  345. 

XI.  Duty  on,  see  MUNICIPAL  CORPOi 
ATI0N8,  Power  op. 

XII.  Extra  Premium,  346. 
Xm.  Fire. 

Change  of  Risk,  347. 
Claim  far  Loss,  348-351. 
Concealment  tn,  352, 353. 
Conditions  of  Policy  y  354-363. 
Double  /n^tcranoe,  364. 
Insurable  Interest^  365-370. 
Interim  Eeceipi,  371, 372. 

•  And  no  warnmty  m  to  the  good  fkitii  of  the  Msiffc 
shall  be  created  by  such  sale  and  oonyeyanoe,  not  «v 
that  the  df  bt  is  due.    Ins.  Aot,1876,  sec.  w. 

t  But  no  proceedings  in  liquidation  shall  be  tal 
against  a  trader  based  upon  any  debt  or  debts  oonlraci 
tnet  he  has  ceased  to  trade.   Ins.  Act»  1875,  sec  I. 

}  All  persons,  oo-partnershins  or  companies  baTinglK 
traders  as  aforesaid,  and  haVlng  Incorred  debts  as  ra 
which  have  not  been  barred  by  the  statutee  of  Umitati< 
or  prescribed,  shall  be  held  to  be  traders  wtttain 
meauiog  of  this  Act.    Ins.  Act,  1876,  sec  1. 
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LiMify  of  Insurer,  373-376. 
MisrtpresentaHon,  376. 
Xotke  of  Claim,  377. 
Policv  of,  378-380. 
iVoof  in,  381. 
Rights  of  Insurer,  382. 
StaUmeni  of  Loss,  383. 
Trojufer  of  Policy,  384,  385. 
VMion  of  Policy,  386,  387. 
I/f.  Form  op  Contract,  388. 

XV.  Identitt  of  Property,  389. 

XVI.  IisuRABLE  Interest,  390-393. 
AVZI.  Ikterest  on  Claim,  394. 

XVIII.  Intsrim  Receipt,  395. 

XIX.  LiPE. 
Clam  of  Wife  to,  396. 
Cuneeameni,  397. 
Exemption  of  Policv,  398,  399. 
Misreoresentaium,  w^. 
Proof  of  Age,  m\. 
Transfer  of  Policy,  402. 
Wkert  Aetioti  on  Arises,  403. 

XX.  Loss,  404. 

XXI.  Marine. 
Abandonment  in,  405,  406. 
By  Agent,  407. 

By  Trastee,  408. 

Insurable  Interest,  409, 410. 

Liability  of  Insurer,  41 1 . 

Policy  of,  412, 4\3, 

Rights  of  Insured,  414. 

Survey  of  Damaged  Goods,  415. 

Warranty  in,  416-422. 
XXn.  Poucies. 

Interpretation  of,  423,  424. 
XXni.  Power  op  Secretary  or  Company, 
VJ>. 

XXIV.  Rights  op  Insured  Where  Com- 
piyr  Rebuild,  426. 

XXV.  Sertice  op  Company,  427. 

XXVI.  Subrogation  of  Insurer,  428. 
XXVIL  Transfer  op,  429-431. 

XXVni.  Warranty  in,  see  Policies,  Inter- 

PB£T1TI0N  OP. 

XXIX.  When  Void,  432. 

XXX.  Where  Payable,  433. 

I.  AciiNST  Negligence  or  Dishonesty. 

3.'^0.  Where  a  bank  manager  had  allowed 
:*'?r-drat\d  without  security,  and  loss  was 
>:c&!jioned  therebj' — Held,  reversing  the  judg- 
z'ijii  o(  the  court  below,  that  this  was  an  irre- 
rilarity  within  the  meaning  of  a  policy  guaran- 
LrriD^  the  iMuik  against  such  loss  as  might  be 
>.\x*iuned  to  it  "  by  the  want  of  integrity, 
t  t^nj  and  fidelity,  or  by  the  negligence,  de- 
t»  lite  or  irregularities  of  the  manager,"  especially 
f  Lere«  in  the  opinion  of  the  court,  the  manager 
^<-j^:^led  the  fact  of  the  over-drafts  from  tne 
\  7<id  office  by  fictitious  returns,  and  acted  in  im- 
|:ri..f<r  concert  with  the  parties  whom  he^allowed 
I »  ovepiraw.  The  Bank  of  Toronto  v.  The 
Eurf/pmn  Assurance  Company, 14  L.  C.J.  186, 
^  C.  R.  1870. 

II.  Agency  in. 

331.  In  an  action  upon  a  policy  of  insurance 
tv  recover  the  value  of  5,000  bushels  of  peas 
"»'iich  bad  been  lost  while  on  board  a  vessel — 
Hzlfij  uQ  a  plea  of  want  of  insurable  interest, 


that  a  person  who  insures  as  a^ent  for  another 
cannot  recover  on  such  policy  in  his  own  name  as 
principal,  and,  consequently,  that  if  a  consignee 
sued  for  indemnity  under  a  policy  effected  in 
his  own  name  upon  goods  belonging  to  another, 
and  consigned  to  him  he  must  show  an  insurable 
interest  in  such  goods  to  entitle  him  to  recover, 
and  then  he  can  only  recover  in  so  far  as  he 
proves  himself  to  possess  an  interest.  Ousack  & 
The  Mutual  Insurance  Company  of  Buffalo,  6 
L.  C.  J.  97,  8.  C.  1862 ;  1740  &  2472  C.  C. 

332.  But  if  he  has  a  lien  upon  the  goods  for 
advances  or  otherwise  he  can  recover  to  the 
extent  of  his  lien,  provided  the  lien  attach  es- 
pecially to  those  goods.    lb. 

ni.  By  Agent. 

333.  The  agent  of  a  railway  company  gave  his 
own  individual  notes  to  an  insurance  company  for 
a  prem  ium  of  marine  insurance,  and  took  the  poli- 
cy of  insurance  in  his  own  name,  and  afterwards 
gave  the  notes  of  the  firm  to  which  he  belonged, 
for  the  same  debt — Held,  that  the  railway  com- 
pany was  liable  in  a  direct  action  to  the  amount 
of  the  premiums,  and  that  on  an  intervention  by 
the  firm,  the  renewal  notes  filed  in  the  case  would 
be  declared  incxperative  as  against  the  interven- 
ing parties,  ana  be  ordered  to  be  delivered  up  to 
them.  Montreal  Fire  Insurance  Company  & 
The  Stanstead,  Shefford  and  Chambly  Batlwcut 
Company,  &  Wood  et  ah,  13  L.  C.  R.  233,  S.  C. 
1863. 

334.  But,  in  an  action  on  a  policy  of  marine 
in8urance^£r(e;(2,  that  where  a  vessel  is  insured 
by  an  agent  duly  authorized  thereto  the  agent 
may  recover  in  his  own  name.  The  Promsi" 
cial  Insurance  Company  &  Leduc,  19  L.  C.  J. 
281,  P.  C.  1876. 

IV.  By  Mortgagee. 

335.  Where  action  was  brought  by  a  mortgage 
to  recover  the  sum  of  £400,  the  amount  of  a  policy 
of  fire  insurance  on  the  property  mortgaged, 
the  buildings  thereon  having  been  destroyed  by 
fire — Held,  on  the  plea  of  the  defendant,  that 
such  an  insurance  was  not  an  insurance  of  the 
buildings  but  only  of  the  creditors'  security,  and 
that,  if  before  action  brought,  the  buildings  were 
rebuilt,  and  the  creditors'  security  thereby  re- 
stored, there  was  no  loss,  and  tie  could  not 
recover.  Matthewson  &  The  Western  Assur- 
ance  Company,  4  L.  C.  J.  57  &  10  L.  C.  B.  8, 
S.  C.  1859. 

v.  Change  of  Risk,  see  Fire.     . 

336.  Held,  reversing  the  judgment  of  the 
court  below,  that  a  policy  of  insurance  is  vitia- 
ted by  changes  which  increase  the  risk  in  the 
buildings  insured,  without  legal  notice  to  the  in- 
surers. The  British  American  Land  Company 
&  The  Mntual  Fire  Insurance  Company,  1 
L.  C.  L.  J.  95,  S.  C.  R.  1865;  2574  C.  CT 

YI.  Commercial. 

337.  Insurance  against  fire  by  an  insurance 
com  pan/  is  a  commercial  transaction.  Smith  v. 
Irvine,  I  Rev.  de  L^g.47,  Q.B.  1845  ;  2470  C.  C. 
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VII.  CoMMnriCATioNs  Between  Company  and 
Agent. 

338.  In  an  action  to  recover  premium  of  insur- 
ance—ITeZo?,  that  the  communications  between 
the  company  and  its  agent  were  privileged,  if  they 
formed  part  of  the  preliminary  investigation 
which  the  party  made  with  reference  to  the  case. 
The  Pacific  Mutual  Instance  Company  &  But- 
ters, 17  L.  C.  J.  309,  S.  C.  1873. 

VIII.  Conditions  of  Policy,  see  Fire. 

339.  If  a  condition  laid  down  by  a  policy  of  in- 
surapce  requires  that  in  the  event  of  loss,  and 
before  payment  thereof,  a  certificate  to  be  pro- 
cured under  the  hand  of  a  magistrate  or  sworn 
notary  of  the  city  and  district,  importing  that 
they  are  acquainted  with  the  character  and  cir- 
cumstances of  the  persons  insured,  and  do  know 
or  verily  believed  that  they  have  reall}',  or  by 
misfortune  and  without  fraud,  sustained  by  fire 
loss  and  dama^  to  the  amount  therein  men- 
tioned, said  certificate  is  a  condition  precedent  to 
the  recovery  of  any  loss  firom  the  insurers  on 
the  policy ;  and  if  a  certificate  be  procured,  in 
which  "  a  knowledge  and  belief "  as  to  the 
amount  of  loss  is  on^itted,  it  is  insuflScient.  Scott 
et  al,  &  The  Phcenix  Insurance  Company^ 
S.  R.  364,  P.  C.  1828  j  2492  &  2569  C.  C. 

340.  The  delay  laid  down  by  the  rules  and 
conditioDS  of  an  insurance  company  for  notifying 
the  company  of  the  fire  and  the  circumstances 
connected  witli  it,  is  not  in  all  cases  absolute- 
ly fatal  to  the  right  of  the  insured  to  recover,  in 
case  of  non-compliance.  Dill  v.  The  Qt^ec 
Assurance  Company,  1  Rev.  de  Leg.  113,  Q.  B. 
1844;  2490  &  2569  C.  C. 

341.  Action  was  brought  by  plaintiff  to  re- 
cover the  insurance  on  a  house  and  out^buildines 
destroyed  by  fire,  and  the  defendant  pleaded, 
inter  alia,  that  the  plaintiff  had  not,  as  required 
by  the  conditions  of  his  policy,  given  notice  of 
his  loss  and  fiirnished  a  certificate  of  three  re- 
spectable parties  in  the  neighborhood  certifying 
that  the  loss  had  not  occurred  fraudulently,  and 
it  was  proved  that  the  notice  was  given  but  not 
the  certificate — Held,  that  the  plaintiff  in  con- 
sequence of  such  omission  could  not  recover. 
Bacine  &  The  Equitable  Insurance  Company  of 
London,  6  L.  C.  J.  89,  S.  C.  1861 ;  2490  C.  C. 

342.  Where  the  appellants  insured  a  steam 
vessel  belonging  to  the  respondent,  and  described 
as  plying  between  Quebec  and  the  Upper  Lakes, 
ana  a  form  of  policy  was  used  intended  more 
particularly  for  houses  and  buildings,  which  con- 
tained a  condition :  ''  That  if  more  than  20  lbs. 
"  of  gunpowder  should  be  on  the  premises  at  the 
*'  time  any  loss  happened,  such  loss  should  not 
"  be  made  good,'*  and  the  vessel  was  destroyed 
by  fire  at  a  time  when  there  was  on  board  100 
lbs.  of  gunpowder  as  freight — Held,  reversing 
the  judgment  of  the  Queen's  Bench  and  confirm- 
ing that  of  the  Superior  Court,  that  the  word 
*'  premises,"  though  in  popular  language  signi- 
fied buildings,  in  legal  language  meant  the 
subject  or  things  previously  expressed  or  referred 
to,  and  that  the  question  being,  not  what  was  the 
intention  of  the  parties,  but  what  was  the  mean- 
ing of  the  words  they  had  used,  the  reasonable 
construction  of  the  condition  was  that  the  vessel 
should  not  carry  more  than  20  lbs.  of  gun  powder. 


The  Beacon  Fire  and  Life  Insurance  Compapy 

6  Gibb  et  al,  7  L.  C.  J.  57  &  13  L.  C.  R.  M. 
P.  C.  1862;  2490  C.C. 

343.  A  condition  endorsed  on  a  policy  of  ingur- 
ance  to  the  effect  that  no  suit  or  action  shall  hp 
sustainable  for  the  recovery  of  any  claim  UDd<T 
the  policy,  unless  commenced  within  twehe 
months  next  after  the  loss  shall  have  occurred* 
is  a  complete  bar  to  any  suit  or  action  instituted 
after  that  time.  Cornell  &  The  Liverpool  wd 
London  Fire  and  Life  Insurance  Company,  14 
L.  C.  J.  256,  Q.  B,,  &  4  C.  L.  J.  13,  8.  C.  1869; 
2478, 2490  &  2569  C.  C. 

IX.  Consideration  for. 

344.  Action  was  brought  on  an  insuranoe 
claimed  to  be  effected  with  the  defendant,  bnt  for 
which  no  policy  or  interim  receipt  had  beea 
issued  by  the  companv,  and  no  premium  paid 
except  by  note  payable  to  the  company's  man- 
ager and  endorsed  by  him  to  the  company,  bat 
which  had  been  dishonored  at  matarity — Hdd^ 
confirming  the  decision  of  the  court  below,  thtf 
such  note  was  a  sufiicient  consideration  to  support 
the  contract.  The  Montreal  Insurance  Compasm 
V.  McOillioray,  2  L.  C.  J.  221  &  8  L.  C.  R.  401, 
Q.  B.  1867;  989  C.C.     . 

X.  Division  or  Loss. 

.345.  In  an  insurance  case — Held,  that  in  the 
case  of  certain  undetermined  aoantitiea  of  ashea 
belonging  to  different  persons  damag^  by  water, 
and  subsequently  destroyed  by  fire,  eacn  of  ita 
parties  interested  was  bound  to  bear  his  propor- 
tion of  the  reduction  made  upon  the  amooot 
insured,  by  reason  of  the  loss  caused  by  water^ 
inasmuch  as  there  were  no  means  of  ascertain* 
in^  to  whom  the  ashes  damaged  by  wakr 
belonged.  Oilmour  et  al.  v.  Intde  et  al.,  12 
L.  C.  K.  337,  S.  C.  1861. 

Xn.  Extra  Preuiuu. 

346.  In  a  deed  of  lease  there  was  a  chxat 
which  stipulated  ^'that  the  said  lessee  sbouM 
pay  all  extra  premiums  of  insurance  that  the 
company,  by  which  the  premises  now  kaaed 
may  be  insured,  shall  exact  in  consequence  of 
the  works  or  business  done  or  carried  on  thereia 
by  the  said  lessee,"  and  the  lessor  brought  acdoB 
for  seven  shillings  and  sixpence  per  cent,  whiek 
they  had  been  obliged  to  pay  to  the  insurwee 
company,  and  the  defendant  pleaded  that  th» 
premium  charged  was  the  orainary  premmm, 
and  no  part  thereof  was  extra  premium  withia 
the  meaning  of  the  said  clause — Held,  that 
defendant's  pretensions  were  unfounded,  and  the 
action  was  maintained.    Plati  v.  Keary  et  oZ., 

7  L.  C.  J.  80, 1862. 

Xin.  Fire. 

347 .  Chanae  of  Risk.  —Where  a  fire  insurana^ 
policy  on  a  building,  described  as  a  dwelliof. 
was  endorsed  to  the  effect  that  any  change  m 
occupation  by  which  the  risk  is  increased  miH< 
be  notified  in  writing  to  the  insurance  compaov 
and  endorsed  on  Uie  policy,  and  in  defiuut 
thereof  the  insurance  shall  be  null  and  void-- 
Held,  reversing  the  judgment  of  the  court  beloir. 
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11  L.  C.  J.  66  &  2  L.  C.  L.  J.  224)  that  the 
hange  of  occupation  to  a  tavern,  without 
irfice  to  or  consent  of  the  compan^r,  did  not 
?r.'ler  the  poh'cy  void,  where  the  jury  had 
>und  that  an  intermediate  change  of  occupation 
3to  a  vinegar  factory  had  been  sanctioned  by 
be  company,  and  that  the  risk  of  the  tavern 
rA?  no  greater  than  that  of  a  vinegar  factory. 
}mpMl  St  The  Liverpool  &  London  Fire 
jwironre  Company,  13  L.  C.  J.  309,  Q.  B. 
869 ;  2574  C.  C. 

^.  Claim/br  Loss. — Action  was  brought  to 
ecover  an  amount  due  under  a  policy  of  fire 
RMir&Dce,  and  the  defendant  pleaded  that  much 
f  ihe  lo88  occurred  through  the  neglect  of  the 
»kin tiff,  and  that  there  was  fVaua  and  falee 
Ttsring  in  the  plaintiff's  statement  of  loss,  in 
Tulfttion  of  an  ex|>res8  condition  of  the  policy  to 
he  effect  that,  "  if  there  appear  fraua  in  the 
'  claim  made  for  loss,  or  false  swearing  or  afRr- 
'  mation  in  support  thereof,  the  claimant  shall 
'  forfeit  all  beoCTt  under  such  policy,"  the  action 
wdiOTjissed  with  costs,  after  proof  made  that 
•^ch  claim  was  unjust  and  fraudulent,  and  that 
t  was  made  for  the  purpose  of  defrauding  the 
loinpanv.  Grtnter  etvir.  &  The  Monarch  Fire 
nd  lAje  Insurance  Company ^  3  L.  C.  J.  100, 
S.C.ie69;  2678  C.C. 

349.  And  in  another  case  where  the  plaintiff 
'laimed  over  JE600  as  loss  by  fire  to  their  goods, 
i&d  the  defendant  pleaded  that  the  whole  loss 
nffered  by  the  plam tiffs  in  consequence  of  the 
lire  dki  DOt  exceed  £32  10s.  and  by  consequence 
^f  the  over  charge  they  were  liberated  from  all 
tlaim  tinder  the  conditions  of  the  policy  to  that 
ffiect^flgW,  on  proof  of  these  allegations,  that 
^3eh  eoDdition  was  not  comminatory,  but  must 
be  carried   out,  where  such    overcharge    was 

?wed.    Thomas  et  al.  &  The  Times  ABeacon 
trt'Instgrance  Company,  3  L.  G.  J.  162,  S.  C. 
1858;  2490  C.C. 

350.  Where  the  plaintiff  insured  his  goods  to 

to  the  amount  of  $oOO,  subject  to  the  following 

•moo^  other  conditions : "  persons  insured  sus- 

'*  taining  any  loss  or  damage  oy  fire  are  forthwith 

"  to  give  notice  thereof  to  the  companv  or  its 

"agente,and,  within  fourteen'days  therefrom  de- 

'*  lirer  mto  the  company  as  particular  an  account 

'  of  their  loss  or  damage  as  the  nature  and 

"  circTimstances  of  the  case  will  admit  of,  and 

^  make  proof  of  the  same  by  declaration  or 

"  affirmation  and  by  their  books  of  account  or 

'*  'mch  other  reasonable  evidence  as  the  com- 

I'  panvmay  require ;  and  until  such  evidence  is 

'*  prodaced  the  amount  of  such  loss  or  any  part 

**  thereof  shall  not  be  payable  or  recoveraole ; 

"  aod,irthere  appear  any  fraud  orfklse  statement, 

'•  f^  that  the  nre  shall  have  happened  by  the 

"  proctirement,  wilftil  act,  means  or  connivance 

^'  of  the  insured  claiming  he  shall  or  they  shall 

''  be  ezclnded   from   all     benefit   under    this 

*'  policy ;"  and  a  fire  having  taken  place  and 

action  brought  for  indemnity  of  Che  insured, 

to'i  the  court  being  of  opinion  that  there  was 

fraud  or  false  statement  on  the  part  of  the 

\n«!iped  in  making  his  claim — Held,  that  he  had 

icrfeited  all  benefit  under  the  policy.    SegheUi 

I  3^  Queen  Insurance  Compcmy,  10  L.  C.  J. 

J«,S.C.  1866;  2490  C.C. 

351.  In  the  absence  of  satisfactory  evidence 
^hai  goods,  the  value  whereof  is  claimed 
oader  a  fire    insurance   policy,  were   either 


actually  destroyed  or  damaged  by  fire  or  stolen^ 
the  claim  could  not  be  recovered.  Harris  v. 
The  London  &  Lancashire  Fire  Insurance 
Company,  10  L.  C.  J.  268, 8.  C.  1866 ;  2575  C.  C. 
3^.  Concealment  in. — Where  the  insured 
after  the  destruction  of  his  premises  brought 
action  for  the  amount  of  insuranoe,  and  the 
company  contested,  principally  on  the  ground 
that  a  wooden  building  in  the  rear  of  the  premi- 
ses,  which  were  insured  as  a  store  or  warenouse,. 
was  used  as  a  kitchen,  unknown  to  the  defen- 
dants— Held,  that  there  was  concealment  on  the 
part  of  the  plaintiff  in  not  representing  that 
such  apartment  was  used  as  a  kitchen,  and  the 
plaintiff,  therefore,  could  not  recover.  Bar^ 
salon  V.  The  Royal  Insurance  Company,  15 
L.  C.  R.  1,  8.  C.  1864 ;  2485  C.  C. 

353.  Where  a  party  applied  to  an  a^ent  of  an 
insurance  company  for  a  policy  of  fire  msurance^ 
and  was  refused,  and  afterwards  applied  to  an- 
other agent  of  the  same  company,  and  was  ac-> 
cepted,  without  revealing  tosuch  second  i^^tthe 
fact  of  the  first  application  and  reflisal — Held,  re- 
versing the  jucigment  of  the  court  below,  (1& 
L.  C.  J.  298^  that  this  was  not  a  concealment  of 
a  material  fact  so  as  to  avoid  the  policy.  Ood* 
win  &  The  Lancashire  Fire  and  Life  Assurance 
Company,  18  L.  C.  J.  1,  Q.  B.  1872;  2487  C.  C. 

354.  Condiiions  of  Policy, — In  an  action  on  a 
policy  of  fire  insurance  which  mnted  permission 
m  the  body  thereof  to  insure  elsewhere  on  giving, 
notice  to  uiat  effect  to  the  company,  in  older 
that  the  second  insurance  might  oe  endorsed  oik 
the  policy,  and  requiring  by  tne  by-laws  of  the 
company,  printed  on  the  back  of  thte  policy,  that 
such  notice  be  given,  and  such  second  insuranoe 
endorsed  on  the  policy,  d peine  denullit&^ Held, 
reversing  the  judgment  of  the  court  below,  that 
a  notice  of  such  second  insurance  given  after  the 
fire,  and  consequently  not  endorsed  on  the 
policy,  was  insufficient.  Soupras  v.  The  Mu^ 
iual  Fire  Insurance  Company  of  the  Counties  qf 
Chambly  k  Huntingdon,  1  L.  C.  J.  197,  8.  C. 
1857 ;  &  Atwell  v.  ITie  Western  Assurance  Com' 
pony,  1  L.  C.  J.  278,  8.  C.  1857. 

355.  And  held,  that  the  performance  of  such 
condition  would  not  be  hela  to  be  waived  by  the 
company  because  their  agent,  on  being  notified 
of  such  double  insurance  after  the  fire,  made  no 
specific  objection  to  the  claim  of  the  insured  on 
that  ground.  The  Western  Assurance  Company 
V.  Atwell,  2  L.  C.  J.  181,  Q.  B.  1867. 

356.  But  in  another  action  in  which  the  de* 
fendant  pleaded  the  above  condition  of  the 
policy — Held,  that  the  mere  substitution  of  one 
office  for  another  did  not  necessitate  the  giving 
of  notice,  as  under  a  new  or  double  insurance^ 
Pacaud  v.  The  Monarch  Insurance  Company,  I 
L.  C.  J.  284,  8.  C.  1857. 

357.  Where  to  an  action  on  a  policy  of  fire 
insurance  issued  by  them,  the  defendants 
pleaded  that  no  statement  of  loss,  as  reauired^ 
nad  been  rendered  by  the  insured,  ana  also» 
that  an  excessive  claim  had  been  made,  which^ 
according  to  the  terms  of  the  policy,  absolved 
them  from  all  liability  thereunder — Held,  thhte^ 
statement  furnished  to  defendant  by  the  insured ,> 
which  consisted  merely  of  an  extract  from  his 
books,  shewing  the  stock  in  trade  in  May,  and 
his  purchases  up  to  the  fire,  and,  after  deducting 
his  sales  etc.,  shewing  a  balance  which  he 
claimed  to  be  entitled  to  recover  upon,  without 
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asserting  either  directly  or  indirectly  that  the 
coods  represented  by  such  balance  had  been 
Sestroyed  or  injured  bv  the  fire,  and  ^ivin^ 
no  detail  of  any  goods  whatever,  was  held  insuf- 
ficient, and  the  action'was  dismissed.  Thomas  ei 
42I.  &  The  Times  aiid  Beacon  Fire  Insurance 
Company,  Z  L.  C.  J.  162,  S.  C.  1868  5  2490  & 
2593  C.  C. 

358.  And  in  another  case,  where  action  was 
brought  on  a  policy  of  fire  insurance  on  a  house 
•described  in  tne  policy  as  "  owned  "  by  the  in- 
sured ''  detached  U'om  other  buildings  and  occu- 

§ied  bv  Mr.  Godfrey  and  another  tenant,"  and  the 
efenuant  pleaded  violation  of  th&  conditions  of 
the  policy,  as  the  hou8e,instead  of  being  detached, 
was  attached  to  other  buildings,  and  instead  of 
being  occupied  b;^  two  tenants  there  had  been 
four,  and  tnat  this  was  a  false  and  fraudulent 
misdescription  sufficient  to  avoid  the  nolicy — 
Heldy  maintaining  the  answer  of  the  plaintifis, 
that  the  misdescription  on  the  face  of  tne  policy 
^^as  immaterial,  inasmuch  as  the  premium 
charged  was  for  an  attached  house  and  not  for 
a  detached  one,  and  that  neither  at  the  issuing 
of  the  policy  nor  at  the  time  of  the  fire  were  there 
more  tenants  in  the  house  than  stated  in  the 
policy.  Somers  &  The  AthenoBum  Assurance 
/Society,  3  L.  C.  J.  67  &  9  L.  C.  R.  61,  S.  C. 
1868 ;  2486  et  seq,  C.C. 

359.  In  another  action  for  insurance  the  com* 
pany  pleaded  that  the  goods  had  been  removed 
-after   the  completion  of  the  policy  from  the 

building  descrioed  in  the  policy,  to  the  building 
in  whicn  they  were  burned,  without  the  consent 
of  the  respondents,  and  a  consent  signed  by 
the  secretanr  of  the  company  was  produced  by 
the  plaintiff  and  filed — Iield,  that  this  was  suf- 
ficient, and  the  plea  was  dismissed.  Chalmers  & 
The  Mutual  Fire  Insurance  Company  oj  Stan- 
Mead  and  Shet^brooke,  3L.G.J.  2,  Q.B.  1858. 

360.  Action  was  brought  on  a  fire  insurance 
policy  covering  certain  mills,  and  defendants 
pleaded  that  by  the  policy  action  must  be  brought 
within  six  months  from  the  time  of  the  &ss 
— Held,  that  there  was  no  prescription  of  six 
;inonths  known  to  the  law  of  Uiis  country.  Wil- 
son &  The  State  Fire  Insiirance  Company,  7 
L.  C.  J.  223,  S.  C.  1862 ;  2690  &  2691  C.  C. 

361.  Where  a  party  is  insured  by  an  interim 
receipt  of  an  agent,  who  declares  that  the  insur- 
ance was  subject  to  the  *'  conditions  of  the  com- 
pany's policies,"  a  failure  to  comply  with  the 
iconclition  of  the  preliminary  proof  01  loss^  and 
the  bringing  of  the  action  for  tne  loss  before  the 
^expiration  of  the  date  specified  in  another  condi- 
tion endorsed  on  the  policies  usually  issued  by 
the  coiiipany  are  fatal,  and  the  party  cannot  re- 
cover. Goodwin  &  The  Lancashire  lire  and  Life 
Insurance  Company,  16  L.  C.  J.  298,  S.  C.  K. 
1872. 

362.  And  held,  in  appeal,  that  under  the  cii^ 
cuiustances,  where  the  company  had  repudiated 
the  insurance,  and  had  never  signed  the  policy, 
and  their  own  agents  liad  established  the  value 
— Held,  that  preliminary  proof  of  loss  was  un- 
necessary,   lb.,  18  L.  C.  J.  1,  Q.  B.  1872. 

363.  Where  a  policy  of  fire  insurance  contained 
a  condition  to  the  eftect  that  the  company 
would  not  be  answerable  for  any  loss  or  damage 
by  fire  occasioned  by  earthquake  or  hurricanes, 
or  bv  burning  of  forests,  and  that  the  policy 
should  remain  suspended  and  of  no  efiect  in 
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respect  of  any  Ices  or  dami^e,  however  cau^, 
which  should  happen  or  arise  during  the  exis- 
tence of  any  such  contingencies — Heli,t)iAi  t^ 
condition  was  valid,  and  that  in  order  to  eiempi 
the  company  from  liability  it  was  only  neces^arv 
to  prove  that  at  the  time  of  the  loss  the  neigh- 
boring forests  were  burning.  The  Commercial 
Union  Assurance  Company  &  The  Ccmada  I/vn 
Mining  and  Manufacturing  Company,  16L.C.J. 
80,  Q.B.  1873;  2580  C.C. 

364.  Double  Insurance. — Where  plain tii^ 
brought  action  for  £875,  insurance  on  good^de;*' 
troyed  by  fire,  and  the  defendants  pleaded  thai 
the  goods  had  been  insured  ^bsequently  in  air 
other  com|>any  without  their  knowledge  or  con- 
sent, by  which  thepoUcy  issued  h^  them  became 
null  and  void,  relying  on  the  4  Wil.  IV.  cap.  33, 
sec.  23,  which  says :  ^*  That,  if  any  insarance  on 
'^  any  house  or  building  shall  be  made  with  the 
'^  company  and  with  any  other  insurance  com- 
*'  panj  or  office  or  person  at  the  same  time,  tbt 
^'  policy  issued  by  the  company  shall  be  void, 
'^  unless  such  double  insurance  shall  have  bees 

agreed  toby  the  directors,  and  their  coasenttu 
the  same  signified  by  an  endcHisement  upoa 
^*  the  policy  signed  by  the  president  and  Beat- 
"  tary." — Mela,  reversing  the  decision  of  the 
court  below,  that  the  defendant  had  adduced  no 
satisfactory  evidence  of  the  allegations  of  said 

Slea,  and  the  appellant  had,  therefore,  a  right  (0 
emand  the  sum  in  question.  Chalmers  £  Tka 
Mutual  Fire  Insurance  Company  qf  SiansieU 
and  Sherbrooke,  3  L.  C.  J.  2,  Q.  B.  1858. 

365.  Insurance  Interest — ^A  bona  Jide  eqok- 1 
able  interest  on  property  of  which  the  legal ! 
title  appears  to  be  in  another  may  be  insured, 
provided  there  be  no  false  affirmation,  repre-  \ 
sentation  or  concealment  on  the  part  of  (he 
insured,  who  was,  nevertheless,  not  obliged  tA 
represent  the  particular  interest  be  had  at  the 
time,  unless  inquiry  were  made  by  the  insorer. 
Wfwte  &  The  Home  Insurance  Comptuw,  U 
L.  C.  J.  30,  S.  C.  1870 ;  2486  &  2571  C.  C 

366.  And  such  insurable  interest  may  be 
proved  by  parole  evidence.  lb. 

367.  A  chirographic  creditor  has  no  in^rr 
ble  interest  in  the  stock  of  his  debtor.  Huntf. 
The  Home  Insurance  Company,  3  B.  L.  453} 
S.  C.  1871;  2571  C.C. 

368.  The  purchaser  of  a  number  of  barrels  <rf 
oil  not  yet  actually  identified  and  separatei 
from  other  barrels  of  oil  where  it  was  storedb 
has,  nevertheless,  an  insurable  interest  as  n» 
prietor  of  the  oil  he  has  purchased.  Matm" 
son  &  The  Eoyal  Insurance  Company,  If 
L.  C.  J.  45,  Q.  B.  1872  J  2474 &  2571  C.  C. 

369.  And  in  an  action  for  the  recovery  of  &i 
insurance  on  oil  which  had  been  stoi^d  in  1 
warehouse  and  held  by  warehouse  receipt— 
Held,  sufficient  to  establish  that  the  gootu  o 
the  character  and  of  the  quantity  claimed  vtfl 
actually  in  the  building  where  the  goods  «eB 
stored  at  the  time  of  the  fire,  without  proviai 
the  actual  identification  of  the  ^oods  describel 
in  the  warehouse  receipt.  Wilson  &  Tkt 
Citizens*  Insurance  Company ^  19  L.  C.  J.  ITSi 
Q.B.  1875;  2474  &  2671  C.  C. 

370.  And  a  holder  of  such  receipt  as  cdii 
teral  security  for  advances  may  recover  thenax 
as  possessing  an  insurable  interest.  lb.  i 

371.  Interim  Receipt, — An  insurance  agert 
granted  an  interim  receipt  in  the    foUonii^ 
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term?.  ReceiveJ  from  Messrs.  Tough  &  Wal- 

face,  Coaticook  P.  O.,  Coaticook,  the  sum  of  $20, 

being  the  premium  for  an  insurance  to  the 

fxlent  of  $2,600  on  the  property  described  in 

{he  application  of  this  date.  No.  so  and  so, 

fubject,  however,  to  the  approval  of  the  Board  of 

Directort  in  Toronto,  who  shall  have  power  to 

cancel  this  contract  at  any  time  withm  thirty 

dar9  from  this  date  by  causing  a  notice  to  that 

fdect  to  be  mailed  to  the  applicant  at  the  above 

poet  office— ficirf,  reversing  the  decision  of  the 

<»urtbelow,<17  L.  C.  J.  305,  S.  C.  R.)  that  a 

fit^tioe  bj  the  company  cancelling  the  contract 

mailed  to  the  applicant  at  the  Toronto  post 

<^oe  vithin  the  thirty  days,  but  which  did  not 

arrive  at  Coaticook  in  time  for  delivery  until 

.after  the  fire,  had  not  the  effect  of  cancelhng  the 

iBsarance.    Tough  et  aX.    v.   The  Provincial 

hmranee  Compamf  of  Canada,  20  L.  G.  J.  168, 

'  <i.  B.  1875. 

3T2.  And  in  another  case  where  the  anplica- 

lioo  inM  accepted,  subject  to  the  approval  of  the 

|,4nd  office,  and  the  applicant  was  granted  an 

[  hteniD  receipt  for  premiums  paid,  and  the  pro- 

'  fntr  Tas  shortly  an^rwards  destroyed  by  fire — 

Biidy  that  the   mailing  of  a  notice  from  the 

ief  manager  of  the  company  to  a  local  agent, 

Ifoing  ti^  risk,  before  the  fire  occurred,  but 

ch  onlv  reached  and  was  communicated  to 

ifi^rejl  after  the  fire>  was  insufficient,  and 

t  the  liability  of  the  company  continued 

til  oommuaication  of  such  refusal  reached 

I  iDsnred.     €f<>^diioin  v.  The  Lancashire  Fire 

lAfe  Insurance  Company ,  18  L.  0.  J.  1, 

.B.1874. 

373.  Liability  of  Insurer.— In  insurances 
nrtfire  the  insurer  pays  the  amount  of  any 
which  does  not  exceed  the  amount  insured, 

longh  the  goods  insured  be  of  greater  value. 
"  &  The  Quebec  Fire  Assurance  Company , 
».m,K.B.  1624. 

374.  Under  the  terms  of  the  contract  between 
iomrersand  insured,  whereby  the  insurer  in- 
»  a^nsi  loss  or  damage  by  fire,  the  insurer 

liable  for  loea  to  the  insured  by  goods  stolen 
the  fire.    McCrihbon  v.    The(^een  Insur- 
ce  Company y   10  L.  C.  J.  227,  S.  G.  1866 ; 
'  C.  C. 

3T5.  The  plaintiff  obtained  judgment  against 

iDsnrance  company  for  £200,  being  amount 

d  by  thelb  on  his  stock  and  utensils  in 

as  a  general  turner:  by  the  policy  the 

lUots  agreed  to  pay  or  make  good  to  the 

red  all  such  loss  or  damage  as  the  said 

should  safifer  by  fire.    On  appeal  Held, 

the  defendants  were  liable  only  for  the 

1  market  value  of  such  stock  at  the  time 

the  lo68,'and  not  for  the  actual  cost  thereof,  or 

8om  which  it  may  have  cost  the  party 

,  notwithstanding  that  he  had  not  in- 

his  profits  on  the  subject  of  insurance. 

Eqmiable  Fire  and  Life  Insurance  Com- 

k  Qmiin,  11 L.  C.  R.  170,  Q.  B.  1861  j  1676 

376.  IRsrtpresentaHtm. — Action  was  brought 

_^a  fire  insnranoe  policy  covering  certain  ^rist 

to  which    defendants    pleaded   misre- 

itation,   on  the    ground  that  they  were 

in  ignorance  of  a  fulling   mill, '  which 

'  the  risk — Held,  that,  according  to  the 

J  the  existence  of  a  fulling^  mill  was 

immaterial.     Wilson  v,  Hie  State  Insu- 


rance Company,  7  L.   G.  J.  223,  S.  C.  1862; 
2485etseq.  G.C. 

377.  Notice  of  Claim. — In  an  action  for  a  fire 
insurance  policy  for  |1 000  the  defendants  pleaded 
fraud  andjalse  statements,  and  that  plain tifi^  did 
not  give  "notice  and  statement  of  nis  loss  as 
required  by  the  stipulations  of  his  policy,  and  the 
jury  found  that  there  was  no  fraud  or  false 
statement,  but,  in  answer  to  the  eighth  question 
as  to  whether  notice  and  information  were  given 
to  the  defendants  and  claim  filed,  they  answered 
"  we  consider  the  claim  made,  but  not  in  due 
form  " — Held,  reversing  decision  of  the  court 
below,  (3  G.  L.  J.  128)  that,  as  the  defendant  had 
not  pleaded  to  the  form  of  the  claim  or  objected 
thereto,  that  these  words  should  be  struck  out 
from  the  answer  of  the  jury,  and  could  not  effect 
the  plaintiff's  right  to  recover.  Wiggins  &  The 
Queen  Insurance  Company,  13  L.  G.  J.  141, 
Q.  B.  1868;  2478  G.G.     . 

378.  Policy  of. -^ An  insurance  against  fire 
efiected  against  a  certain  quantity  of  coals, 
•covers  not  only  those  deposited  at  the  time, 
but  those  deposited  since,  and  covers  also 
loss  or  risk  arising  from  spontaneous  combus- 
tion. The  British  American  Insurance  Com- 
pony  &  Joseph,  0  L.  G.  R.  448,  Q.  B.  1867  ;  2672 
G.C. 

379.  An  insurance  on  goods  described  as  being 
in  numbers  317  and  319  St.  Paul  street  does  not 
cover  goods  in  premises  316  adjoining.  PoUand 
V.  The  North  British  and  Mercantile  Insurance 
Company,  14  L.  G.  J.  69,  S.  G.  1869. 

380.  The  defendants  had  insured  the  plaintiffs 
on  coal  oil  "  his  own,  in  trust  or  on  consign- 
ment," and  receipts  for  coal  oil  which  were 
stored  in  the  shed  of  one  Middleton  had  been 
transferred  to  him,  and  he  had  made  advances 
thereon,  and  said  coal  oil  was  subsequently  des- 
troyed by  fire — Heldy  that  the  polict  in  question 
covered  his  loss  on  said  coal  oil,  under  the 
terms  above  mentioned.  Stanton  &  The  JEtna 
Insurance  Company,  17  L.  G.  J.  281,  Q.  B. 
1873;  2671  &  2573  G.G. 

381.  Proof  in. — Preliminary  proof  under  a 
fire  insurance  policy,  made  afler  the  fifteen  days 
within  which  the  conditions  endorsed  thereon 
require  the  same  to  be  furnished,  are  sufficient, 
and  especially  so  when  the  conditions  state  that, 
until  such  proof  is  made,  noright  of  action  shall 
accrue.  Laforge  v.  The  Liverpool,  London  and 
Globe  Insurance  Co.,  17  L.  G.  J.  237,  S.  G.  R. 
1873;  2478  G.G. 

382.  Rights  of  Insurer. — A  hypothec  upon  a 
thing  does  not  p«w8  into  the  hands  of  the  insurer 
in  cases  of  fire.  Bilanger  &  McCarthy  &  The 
Imperial  Insurance  Co.,  18  L.  G.  J.  138,  S.  C. 
1874. 

383.  Statement  of  Loss.— Action  was  brought 
on  a  fire  insurance  policy  by  the  assignee  of  a 
policy,  and  the  de&ndant  pleaded  there  had 
been  no  statement  of  loss  made  as  required  b> 
the  conditions  endorsed  on  the  policy,  that  there 
was  misrepresentation,  and  that  the  claim  had 
not  been  made  within  six  months,  as  also  re- 
quired by  the  policy — Held,  maintaining  the 
answer  to  the  plea,  that  as  the  property  des- 
troyed consisted  mainly  of  machinery  that  no 
statement  was  requirecf.  Wilson  v.  The  State 
Fire  Ins.  Co.,  1  L.  G.  J.  223,  S.  G.  1862 ;  2478 
G.G. 

384.  Transfer  of  Policy.— A  mortgagee,  with- 
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out  consent  of  the  mortgagor,  transferred  his 
mortgage  to  a  third  party,  but  neglected  to  trans- 
fer the  policy  of  insurance  held  by  him  on  the 
property  mortgaged,  and  the  property  was  des- 
troyed by  fire,  and  he  collected  the  insurance — 
Heldy  tHat  the  mortgagor  was  entitled  to  claim 
a  discharge  from  the  mortgage  from  the  person 
to  whom  it  was  transferred,  especially  where  he 
had  himself  aided  the  mortgagee  to  draw  the 
amount  of  the  insurance  money.  Robert  et  ux. 
&  McDo9iald,  19  L.  C.  J.  90,  Q.  B.  1874;  2576 
C.  C. 

385.  The  sale  of  property  insured  does  not 
transfer  to  the  purchaser  the  policy  of  insurance, 
without  a  transfer  of  the  Doncy  and  consent  of 
the  insurer.  Forgie  ei  al,  &  The  Royal  Insurance 
Oompmy,  16  L.  C.  J.  34,  Q.  B.  &  13  L.  C.  J.  9, 
S.  (11872;  2483  &  2576  C.C. 

386.  Violation  of  Policy.— The  plaintiffs  ef- 
fected insurance  on  premises  described  as  being 
occupied  by  them  as  a  bonded  warehouse  ana 
by  their  tenants  as  offices,  and  sublet  part  of 
the  premises  to  a  common  warehouseman  to  be 
usea  for  the  storage  of  soods,  and  also  effected  ad- 
ditional insurance  on  the  property  insured,  with- 
out giving  notice  to  the  insurers,  as  reauired  by 
the  conditions  endorsed  on  the  back  of  me  policy 
'—Held,  that  there  was  a  breach  of  warranty  on 
the  part  of  the  insured,  and  that  the  policy,  in 
consequence,  was  void  and  of  no  effect.  Ckap' 
man  et  aL  &  The  Lancashire  Inauranee  Co,  & 
Eraser,  13  L.  C.  J.  36,  S.  C.  1868  ;  2490  C.  C. 

387.  To  place  a  gasoline  machine  in  an  in- 
sured building  is  a  violation  of  the  policy.  Mat" 
thews  &  The  Northern  Aeeuratice  Co.,  3  R.  L. 
450  &  14  L.  C.  J.  138,  8.  C.  1871. 

XIV.  Form  or  Contract. 

388.  Where  a  mortgagor,  with  a  view  of  obtain- 
ing further  delay  for  the  payment  of  his  debt,  un- 
dertook to  procun*  an  insurance  upon  the  premi- 
ses in  the  name  of  the  mortgagee,  and  to  this  end 
negotiated  with  the  appellants,  an  insurance  com- 
pany, through  their  manager  and  general  agent, 
an  insurance  upon  the  premises  to  the  extent  of 
£3,000,  for  the  premium  of  which  he  gave  his 
note,  payable  to  the  order  of  the  manager,  which 
was  onshonored  at  maturity,  and'  no  policy  or 
interim  receipt  had  been  issued  by  the  com- 
pany— Held,  reversing  the  decisions  of  both  the 
Canadian  courts,  (2  L.  C.  J.  221  &  8  L.  C.  R. 
401)  that,  under  the  companj's  charter,  no  con- 
tract of  insurance  existed  without  the  issue  of  a 
policy  or  interim  receipt,  and  that  verbal  evidence 
coula  not  be  received  of  such  contract.  The 
Montreal  Assurance  Company  &  McGiUiway, 
9  L.  C.  R.  488,  P.  C.  1859. 

XV.  Idektity  op  Property. 

389.  A  question  arose  as  to  the  identity  of  the 
buildings  destroyed  with  those  insurecf,  there 
being;  a  number  of  buildings  insured  and  only 
one  Dumt— -H«W,  reversing  the  judgment  of 
the  Court  of  Review,  (1  L.  C.  L.  J.  116)  that  the 
reception  by  the  secretary  of  the  company  of  a 
premium  for  additional  insurance  after  the  ffre, 
was,  under  the  circumstances,  an  acknowledge- 
ment of  the  plaintifi^s  pretensions.  Quenneoule 
T.  The  Mutual  Insurance  Company,  1  L.  C.  L.  J. 
116,8.  C.R.  1866. 
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390.  Insurance  was  eff^ected  in  favor  of  the 
mortgagee  and  as  a  furtlyer  security  for  ihe  mon- 
tage— Meld,  on  action  for  the  amoant  c! 
tne  insurance  by  the  mortgagee,  c<Hifimiiog  tk 
judgment  of  the  court  below,  that  a  sale  (?  tii^ 
property  by  the  mortgagor,  pending  the  contract 
of  insurance,  did  not  deprive  the  mortgagee  c-f 
her  insurable  interest,  though  part  of  the  ooor 
sideration  of  such  sale  was  a  promise  bv  the 
purchaser  to  pay  the  mortgagee  her  debt, 
as  she  was  not  a  party  thereto.  The  Montrt/^ 
Assurance  Company  &  McCfiUioray,  2  L.  CJ. 
221  A  8  L.  C.  R.  401 ,  Q.  B.  1867 ;  2472  &  1571 
C.  C. 

39) .  The  poABession  of  the  bill  of  lading  is 
prima  facie  evidence  of  the  ownership  of  the 
^oods,  but  it  is  insufficient  to  prove  an  inemble 
mterest  therein,  if  it  be  shown  cUittnde  that  j^cfa 
holder  of  the  bill  of  lading  was  not  the  praprie 
tor.  Cusaek  v.  The  MtSual  Insurance  (W 
pany  of  Buffalo,  6  L.  C.  J.  97,  S.  C.  1861 ;  174* 
&2472C.  C. 

392.  And  held,  also,  that  a  consignee  canonlj 
recover  in  so  far  as  he  proves  himself  to  poaes 
an  insurable  interest,  though  the  policy  bare 
been  taken  in  his  own  name.    lb.,  i  2474  C.  C. 

393.  Although  A  is  merely  the  agent  of  B 
in  obtaining  for  C  an  advance  of  money  on  ccr 
tain  goods,  yet,  if  he  render  himself  liable  to  G 
for  any  loss  which  may  arise  after  the  sale  of  ti» 
goods,  he  has  an  insurable  interest  in  thegoodSfi 

,  and  can  legally  insure  them  in  his  own  namets 
the  full  extent  of  the  loan.  CConnsr  i.  Tk 
Imperial  Insurance  Company,  14  L.  C.  J.  2l)i 
S.  C.  1870  ;  2474  &  2671  C.  C. 

XVIL  Interest  ok  Claim. 

394.  In  an  action  against  an  insured  for 
amount  of  the  insuranoe,  where  juderoeni 
rendered  against  the  defendant — Held,  also, 
interest  must  be  awarded  on  the  amoant  of 
judgment,  calculated  from  the  date  of  the 
Montreal  Assurance  Company  A  McGUUvraff, 
L.  C.  J.  221  &  8  L.  C.  R.  401,  Q.  B.  1857. 

XVni.  Interim  Rboeipt. 


396.  An  insurance  by  simple  receipt  \» 
and  bindine  without  the  issue  of  the  p 
0*  Connor  £  The  Imperial  Inswranee  Com^ 
14  L.  C.  J.  219,8.  C.  1870;  2481  C.C. 

XIX.  Life. 


396.  Claim  of  Wife  to.— Where  ^the  curatt 
to  the  vacant  estate  of  the  deceased,  afler  pe( 
tion  to  that  effect,  called  in  the  creditors  or  il 
deceased,  in  order  to  a  settlement  of  their  clan 
according  to  the  sufficie^icy  of  the  mone; 
realized  from  the  estate,  and  the  attomey-g« 
eral  claimed  to  be  collocated  by  privilege  c 
behalf  of  the  crown  in  the  sum  of  x700  due  \ 
the  deceased  as  revenue  inspector  for  monevs  a. 
lected,  etc.,  and  the  widow  of  the  deceased  « 
his  trustees,  in  whom  was  vested  a  Dolicy  of  V 
insurance  for  £600  on  the  life  of  the  decea« 
for  the  benefit  of  his  wife  and  children,  claim 
to  be  paid  the  amount  of  insuraoee  out  of  t 
moneys — Held,  setting  aside  the  collocation 
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the  prothonotary,  that,  notwithfitanding  the  pre- 
miums wen  paid  by  the  husband  and  the  assien- 
p.)ent  of  the  trustees  was  not  entered  on  uie 
kx)ks  of  the  company,  that   they  could   not 
claim  the  insurance  on  behalfof  the  widow,  who 
claimed  to  be  collocated  accordingly.    Spiers 
i;  The  Aitomai' General  &  G^Connell  «2  a^., 
?LC.K.450,S.  C.  1869. 
3^1.  Concealment, — Where  an  applicant  for 
jte  insaiADce  failed  to  disclose  the  names  of 
riedical  men  whom  he  had  employed,  and  an- 
cwiered  as  though  he  had  employed  none,  and 
ailed  also  to  disclose  the  fact  that  he  was  affect- 
ed with  disease,  though  having  every  reason  to 
Kliere  that  such  was  the  case — Meld^  on  a 
»tuDd  trial,  that  this  was  a  fatal  concealment, 
a&d  the  policy  was  void.    Hartigan  v.  The  In- 
ternatiohol  Life  Assurance  Conwatu/,  8  L.  C.  J. 
Jia  S.  C.  1863 ;  2485  &  2588  C.  C. 

3S8.  Exemption  of  Policy. — ^A  policy  of  life 
i^juruee  tmcied  on  the  life  of  a  man  for  the 
kndtoih'w  wife,  can  not  be  claimed  by  the 
ereilitorsof  the  husband  in  case  of  insolvency. 
BnMord  k  Marsouin &  Vilbon,  17  L.  C.  J.  270, 
S.C.  J873,«fe  29  Vic.  cap.  17,  sec.  6. 

W.  Nor  bv  the  creditors  of  the  wife.  lb., 
>  L.  C.  J.  249,  Q.  B.  1874. 
40Q.  MisTepresentatum, — Where  an  applicant 
•r  iite  insurance  mis-stated  his  ase  in  an- 
--T€r  to  the  printed  questions  set  forth  in  the 
uppiicstioo,  and  also  declared  his  health  to  be 
^jod,vhereas  be  had  every  reason  to  believe  it  to 
'•e  bdd— ifejtf,  on  a  second  trial,  that  these  were 
:ict^  sufficient  to  void  the  policy  and  liberate 
'ac  company  from  any  liabilitjr  thereunder. 
Hartigan  v.  The  InUmaiional  Life  Assurance 
!«r>f(y,8L.  C.J.  203,S.G.  1863;  2^&  2588  G.C. 
4«1.  Proof  of  Age. — In  an  action  to  recover 
:MtT  SQ  insurance  policy — Held,  that  parol 
«!^inooT  of  age  will  not  be  admitted,  untn  the 
L^a-fxistence  of  baptismal  registers  has  been 
med.  lb.,  A  51  &  1204  G.  G. 
^t.  Transfer  of  Policy. — Where  the  exscu- 
'.t  of  a  deceaeea  person,  whose  life  had  been 
:.'!ired  by  the  defendants,  brought  action  for  the 
kCtouDt  of  insurance,  but  was  unable  to  produce 
ut  policy  owing  to  the  fact  of  its  having  been 
Li>ierred  as  security  for  advances  made — Held, 
i-^at  the  plaintiff  had  no  right  to  claim  the  ben- 
^i  o:  such  policy,  so  long  as  the  claim  of  the 
M  party  and  poaseesion  thereof  remained  in 
^F>ate.  Gmwtctjfv.  The  Britannia  Life  Insur- 
i»«  OmpoM  et  al.,  8  L.  G.  J.  162,  S.  G.  1864 ; 
^M  &  2591  C.  C.  A  Q.  32  Vic.  cap.  39. 
^■«3.  Where  Action  on  Arises.— ^he  cause  of 
^n  upon  the  acceptance  of  an  application  for 
»^>.cyof  hfe  insurance  by  an  agent  does  not 
ui»evhere  it  was  taken,  but  where  the  office 
fUie  company  is  situated.  Pattison  v.  The 
^iual  Insurance  Company  of  Stansiead  and 
a^T^oie,  16  L.  C.  J.  26,  S.  C.  B.  1872. 

H.  Loss. 

4tH.  In  an  action  by  a  mortgagee  of  certain 
;rtnii«es  destroyed  by  fire  to  recover  the 
i3wnnt  of  his  insurance,  it  was  proved  that 
'•^  premises  were  rebuilt  before  the  action 
»t»  tfwght — Held,  there  was  no  loss  to  the 
Bi*Tt^agee,  and  consequenUyhe  could  not  re- 
t6T*-r  Matikewscn  v.  ITte  Western  Assurance 
<>««P«^,4  L,  C.  J.  67,  S,  G.  1859. 


XXI.  Marine. 

405.  Abandonment  tn.^-The  insurance  com- 
pany, after  notice  of  abandonment,  sent  an  agent 
who  took  possession  of  the  vessel  without  re- 
pudiating the  abandonment  or  informing  the 
msured  of  the  character  in  which  they  were  act- 
ing— Held^  that  this  was  a  constructive  accept- 
ance of  the  abandonment,  and  that  such  a  con- 
structive acceptance  produced  the  same  rights 
between  the  parties  as  an  express  acceptance. 
The  Provincial  Insurance  Company  &  Leducy 
19  L.  G.J.  281, P.  G.  1874;  2547  C.  G. 

406.  And  held,  that  after  the  acceptance  by 
the  insurers  of  the  abandonment  of  the  ship 
they  became  liable  as  for  a  total  loss.  lb.,  & 
2538  G.  C. 

407.  Bu  Agent. — And  held,  also,  that  where 
the  vessel  was  insured  by  an  a^ent  duly  author- 
ized thereto,  he  may  recover  m  his  own  name, 
lb. 

408.  By  Trustee. — One  of  two  trustees,  part 
owners,  can  insure  a  vessel.  Moore  v.  The  JatMne 
Insurance  Company^  14  L.  G.  J.  77,  S.  G.  1869 ; 
2472  G.  G. 

409.  Insurable  Interest, — Deposit  by  the  in- 
sured of  bills  of  sale  and  documents  requisite 
to  shew  ownership  of  a  vessel  with  the  collector 
of  customs  for  registration  is  sufficient  to  give  an 
insurable  interest,  the  actual  registration  being 
not  efiected  until  after  the  destruction  of  the 
vessel  by  fire.    lb.,  &  2474  G.  G. 

410.  And  where  this*  is  not  the  case  the  in- 
sured may  fall  back  on  any  anterior  title  regis- 
tered, from  which  he  can  deduce  insurable  inter- 
est,   lb. 

411.  Liability  of  Insurer. — Action  was 
brought  on  a  note  for  $251  given  for  premiums 
of  insurance  to  be  earned  on  an  open  marine 
policy,  and  the  defendants  pleaded  the  pre- 
miums so  earned  only  amounted  to  $71.98,  and 
that  amount  was  more  than  compensated  by  the 
loss  of  certain  bags  of  coffee,  for  which  the  plain* 
tifis  under  their  policy  were  liable,  and  made 
incidental  demand  for  the  balance,  and  the 
plaintiff  replied  that  the  damage  wfts  not  caused 
oy  any  of  the  perils  insured  aniinst,  and 
there  was  no  absolute  proof  that  tiie  damage 
was  caused  by  salt  water — Held,  that  the  court 
would  not  presume  that  the  damage  was  so 
caused,  ana,  in  the  absence  of  satis&ctory 
proof,  the  claim  of  the  defendants  for  damage 
must  be  dismissed.  The  Sun  Mutual  Insurance 
CofMpany  v.  Masson  etal.&e  cowtray  4  L.  G.  J. 
23,  S.  G.  1859  ;  2495  G.  G. 

412.  Policy  of — ^Action  was  brought  on  a 
policy  of  insurance  to  recover  the  value  of  about 
5000  bushels  of  peas  which  had  been  lost  whilst 
on  board  a  vessel,  called  the  '^  Bichmond,''  and 
the  defendant  pleaded,  amone  other  thines,  that 
the  insurance  was  not  complete  under  tne  con- 
ditions of  the  policy,  inasmuch  as  the  name  of 
the  vessel  carrying  the  cargo  insured  had  not 
been  indorsed  on  the  policy — Held,  that  the 
indorsement  was  perfected  by  notice  to  the 
insurers  of  the  name  of  the  vessel,  whether  they 
filled  up  the  blank  or  not.  Cusack  v.  The 
Mutual  Insurance  Company  of  Buffalo,  6 
L.  G.  J.  97,  S.  G.  1862 ;  2492  G.  G. 

413.  A  provision  in  a  pohcy  of  marine  insurance 
that  the  vessel  must  not  be  below  the  class 
B  1,  without  reference  to  any  particular  classifi- 
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cation,  will  not  render  it  necesearjr  that  euch 
vessel  shall  not  be  below  class  B  1,  io  a  classifi- 
cation of  vessels  made  on  behalf  of  lake  under- 
writers and  for  their  information}  but  it  will  be 
construed  as  meaning  that  the  vessel  shall  not 
b^  below  the  class  of  vessels  recognised  by 
mariners  as  B  1^  if  there  be  any  such  class.    lb. 

414.  Eights  of  Insured. — Where  a  vessel 
insured  had  been  abandoned  to  the  insurance 
xsompany,  and  the  value  of  the  vessel  had  been 
fixed  by  the  policy,  the  partner  who  had  taken  the 
insurance  on  the  whole  value  in  his  own  name 
was  held  to  be  entitled  to  a  full  half  of  such 
valuCj  and  not  onlv  to  a  half  of  the  amount  in- 
'  sured)  where  such  half  of  the  vessel  did  not 
<ex«eed  the  total  amount  insured.  Leduc  v. 
The  Provincial  Insurance  Co.,  14  L.  C.  J.  273, 
S.  C.  &  19  L.  C.  J.  281,  P.  C.  1874. 

416.  Survey  of  Damaged  Goods. — ^In  an  ac- 
tion bv  an  insurance  company  on  premium 
noiea,tlie  defendant  set  up  aamage  in  compen- 
sation, and  it  was  proved  that  the  survey  oi  the 
goods  alleged  to  have  been  damaged  was  made 
without  notice  to  the  underwriters,  and  was 
followed  by  a  sale  at  9  o'clock  in  the  morning 
of  the  second  da^  after  the  survey — Held,  that 
such  survey  was  irregular,  and  offered  no  proof 
to  the  extent  of  the  damage  which  the  goods 
had  sustained.  The  Sun  Mutual  Insurance  Co^ 
k  Masson  ei  al.  &  e  contra,  4  L.  G.  J.  23, 
S.  C.  1859;  2535  CC. 

416.  Watraniy  i/i.— The  plaintiflfe  sued  on 
two  different  polices  of  insurance  granted  by 
two  different  companies,  and  described  in  one 
policy  as  "the  Malakoff,  now  lying  in  Tate's 
**docic,  Montreal,  and  intended  to  navigate  the 
**St.  Lawrence  and  Lakes  from  Hamilton  to 
'^  Quebec,  principally,  as  a  freight  boat,  and  to 
"  be  laid  up  in  winter  in  a  place  to  be  approved 
"  of  bv  the  conipany,  who  will  not  be  liable  for 
"  explosion  either  by  steam  or  gunpowder ;  "  and 
in  the  other  policy  as  "on  the  hull  and  joiner 
"work  of  the  steamer  'Malakoff'  now  in 
"  Tate's  dock,  Montreal,  navigating  the  river  St. 
^'  Lawrence  between  Quebec  and  Hamilton, 
"  stopping  at  intermediate  ports,  and  including 
"outfitting  in  the  spring  $2,400,  and  on  the 
<' engine  therein  $1600,  as  per  application  num- 
"  ber  17,783  filed  in  this  office."  The  defendant 
pleaded  violation  of  warranty  in  the  fkct  that 
the  boat,  though  described  as  navigating  or  a& 
intended  to  navigate  the  St.  Lawrence,  had  never 
left  Tate's  wharf  and  was  burnt  there — Held, 
reversing  all  the  decisions  in  the  courts  below, 
(5  L.  C.  J.  285, 8  L.  C.  J.  13&  141,  &  11  L.  C.  R. 
330)  that  the  words  in  question  did  not  amount 
to  a  warranty  that  the  vessel  would  navigate 
the  St.  Lawrence,  but  merely  implied  a  reason- 
able intention  to  do  so,  and  that  therefore  the  Com- 
pany was  liable.  Orant  &  The  ^tna  Insurance 
Company ;  &  Grant  &  The  Equitable  Insurance 
Company,  6  L.  C.  J.  224&  12L.  C.  R.  386,  P.  C. 
1862;  1490  &  1491  C.  C. 

417.  The  impHed  warranty  of  seaworthiness  in 
a  vessel  applies  to  the  state  of  the  vessel  at  the 
commencement  of  the  voyage,  and,  if  seaworthy 
then,  the  insurer  is  liable  for  any  ordinary  acci- 
dents arising  in  the  course  of  the  voyage;  and  it 
is  no  breach  of  that  warranty  that  bad  defects  ex- 
isted in  the  boiler  at  the  time  of  sailing  rendering 
repairs  to  it  after  sailing  necessary  where,  in  the 
opinion  of  the  court,  it  isnot  proved  that  the  loss 


was  occasioned  by  the  defective  boiler  or  the 
repaired  boiler.  The  (Quebec  Marine  irwuronw 
Company  &  The  Merchants'  Bank  of  Comah, 
13  L.  C.  J.  267,  Q.  B.  1869;  2606  C.  C. 

418.  Nor  is  it  a  breach  of  warranty  that  the 
chief  engineer  had  never  before  been  at  sea  and 
was  ignorant  of  the  management  of  boilers  in 
salt  water  where,  in  the  opinion  of  the  courts  it  i>i 
not  proved  that  the  loss  was  occasioned  or  in- 
fluenced thereby.    lb. 

419.  Every  person  who  i)ropofle8  to  insure  hi? 
ship  against  sea  perils  during  a  sea  voyage  im- 
pliftily  warrants  her  in  every  respect  to  be  in  a 
fitting  condition  to  continue  on  that  voya«e,aL<l 
to  encounter  all  common  dangers  and  peruswitL 
safety,  and  this  applies  to  every  insurance  on  a 
voyage  policy,  whatever  be  the  nature  of  tbf 
interest  msufed.  Lamalin  v.  The  Montreal  In- 
surance Company,  1  Q.  L.  B.  137,  S.  C.  IBTS; 
2505  C.  C. 

420.  And  held,  sAso,  that  the  warranty  of  pei- 
worthiness  w^as  strictly  a  condition  preoedeni  lo 
the  obligation  of  insurance,  and,  if  it  was  not  per- 
formed, the  policy  did  not  attach ;  and  if  thi?  con- 
dition were  broken  at  the  inception  of  the  rA 
in  any  way  whatever  there  was  no  contnu: 
of  insurance,  and  the  policy  was  wholly  voi-l, 
and  the  fact  of  the  insurers  having  examinM 
the  vessel  before  taking  the  risk  constitute-i  no 
waiver  of  the  implied  warranty  of  seaworthiness 
lb. 

421.  The  plaintiff  insured  a  vessel  '^for  him- 
"  self  or  to  whomsoever  it  may  appertain  "  under 
the  condition  that  the  vessel  was  not  to  U 
in  the  Gulf  of  the  St.  Lawrence  between  the 
15th  of  November  and  the  25th  of  April,  nor  lo| 

Broceed  to  Newfoundland  between  the  1st  t 
December  and  the  15th  of  March,  without  pa 
ing  additional  premium  and  leave  first  obtaiQe> 
from  the  company,  and,  on  the  16th  of  Norem 
ber,  the  vessel  sailed  from  Montreal  to  Newfound 
land  and  was  lost  in  the  Gulf  on  or  about  the  \* 
of  December,  news  of  which,  however,  did  no 
reach  the  plaintiff  until  the  18th  of  May  following 
and  then  plaintiff  immediately  notified  the  coiu 

Sany  of  the  loss  by  means  of  a  notary  ant 
emanded  the  amount  of  the  insurance,  statiog 
at  the  same  time,  that  he  entirely  abandoned  tli 
vessel  to  the  company,  and  the  company  sent 
marine  inspector  who  took  possession  of  her- 
Held,  on  an  action  for  the  amount  of  the  iuflu 
ance,  that  the  vessel  being  in  the  Gulf  doris 
the  time  described  in  the  policy  amounted  to  $uc 
a  breach  of  warranty  as  would  have  prevents 
the  plaintiff  from  recovering,  had  the  warrani 
not  been  waived  by  the  acceptance  of  abando^ 
ment  by  the  compan  v.  The  Provincial  Ins^ 
ance  Company  &  Leduc,  19  L.  C.  J.  281,  P.  < 
1874 ;  2490  C.  C. 

422.  But  the  insurer  of  a  vessel  who  accq 
the  abandonment  made  by  the  insured  cansi 
afterwards  contest  the  cfaim  of  the  latter  umi 
pretence  of  a  violation  of  the  conditions  of  t 
pohcy.    lb. 

XXII.  Policies. 

423.  Interpretation  of. — Policies  of  infura 
are  to  be  construed  by  the  same  rales  a^  oO 
contracts    and    agreements.     Therefore    wb 
there  is  an  express  warranty  there  is  no  nxm) 
implication  of  any  kind.    Scoit  v.  The  Pir< 


■  » 


665 


INSURANCE. 


INSURAJ^CE. 


666 


iurance  Company  of  Quebec,  2  Rev.  de  Leg.  76, 
K.B.1821. 

424.  Id  an  action  on  a  policy  of  insurance, 
which  described  the  premisee  insured  as  a  house 
Wooded  in  rear  by  a  stone  building  covered  with 
tJD  and  by  a  yard,  in  which  vard  there  was  being 
fwcted  afirst-clasB  store,  wnich  communicated 
with  the  buildings  insured — Held,  reversing  the 
iH.igment  of  the  court  below  (2  L.  C.  R.  200),  to 
U  eood,  although  it  was  proved  that  there  ex- 
>i«d  between  tne  house  and  stone  building  a 
hrick  building  covered  with  shingles  communi- 
cating to  both  by  doors,  inasmuch  as  the  omission 
ton)enti<m  such  doors  in  the  description  was  not 
pntved  to  have  been  a  fraudulent  concealment, 
and  ina«nnich  as  it  .was  not  established  that  the 
tire  had  been  occa.<«ioned  or  had  extended  by 
meao^  of  such  apertures.  Casey  &  Goldsmid 
ttai,i  L.  C.  R.  107,  Q.  B.  1854:  2485  et  sea. 
C.C. 

XXIII,  Power  or  Secretary  op  Company. 

425.  To  an  action  for  the  amount  of  an  msur- 
u:H.>e  the  company  pleaded  that  the  goods  had 
r-effi  removed  afier  the  execution  of  the  policy 
frtm  the  buildings  therein  described  to  the 
^'uil'lings  in  which  they  were  burned,  without 
'lie  con.<ent  of  the  respondent,  and  a  consent 
figned  by  the  secretary  of  the  coinpany  was  pro- 
duced and  filed  by  the  plaintiflT— A^,  that  this 
«a^  sufficient,  and  the  plea  was  dismissed. 
Ckabners  &  The  Mutual  Fire  Insurance  Co.  of 
Stansiead  and  Sherbrooke,  3  L.  C.  J,  2,  Q.  fi. 
l!?o.?;  1727  C.C. 

5X1 V.  Rights  of  Insured  Where  Company 

RuiILO. 

42»i.  The  olaintiflTs  house  had  been  destroyed 
Iv nrt,and  tlie  insurance  company  availed  them- 
jfclveg  of  a  clause  in  the  policy  by  which  they 
Lid  the  option  to  rebuild,  but  afterwards  refused 
k)  re-deliver  in  the  condition  in  which  the  in- 
nrtd  claimed  it  should  be — Held,  on  action 
If&iight,  that  the  plaintiff  was  entitled  to  an 
ttpeniee,  and  so  lung  as  the  company  had  not 
bNnplied  with  that  condition  he  was  not  bound 
tu  receive  the  house,  and  the  circumstance  of  his 
taking,  during  reconstruction,  made  sug^stions 
iftthe  builder  could  not  be  held  to  deprive  him 
p<  he  right  to  an  expertise.  AlUyn  v.  The 
Quebec  Assurance  Company,  11  L.  C.  R.  394, 
S.C.  1^61. 

XXV.  SeBTicE  OF  Company. 

427.  A  travelling  insurance  agent  cannot  legal- 
(f  repre^eot  the  company  in  judicial  measures, 
led  cannot  be  legally  'summoned  in  judicial 
fcitifTs  for  such  company.  Pattison  &  The 
Jhtaal  Insurance  Co.  of  Siansiead  and  Sher- 
l^^-okr,  16  L.  C.  J.  25,  S.  C,  R.  1872  ;  61  &  63 
C.C.  P. 

XXVI.  Subrogation  op  Insurer. 

428.  Action  was  ia<«tituted  bv  the  appellants, 
mmbrogfs  of  the  Fabrique  of  the  parish  of 
mcberville,  for  the  recoverv  of  so  much  loss 
■ai  damage  sustained  by  the  "iFabrique  in  the  de- 


struction by  fire, originating  from  the  respondents* 
steamboat,  of  the  parish  church  and  sacristy 
of  Boucher ville  as  insured  by  the  appellant'ia 
polic;^  of  assurance,  and  as  they  had  paid  to  the 
Fabrique.  The  defendants  pleaded  the  general 
issue  only.  The  action  being  sustained,  the  defen- 
dants appealed  to  the  Provincial  Court  of  Appeals, 
where  the  judgment  was  reversed  on  the  ground 
that  the  action  had  been  brought  by  the  plaintiffs 
as  possessing  an  original  right  of  action,  instead 
of  as  the  assigns  or  subrog6s  of  the  Fabrique. 
The  plaintiffs  m  turn  appealed  to  the  Privr  Coun- 
cil, which  held  that  on  paying  the  loss  tney,  the 
appellants,  had  a  ri^ht  to  be  subrc>0ited ;  that  the 
warden  in  charge  ot  the  Fabrique  liad  a  right  to 
receive  the  monejr  and  subrogate  them,  the  plain- 
tiffs, in  their  rights,  although  he  could  not 
legally  make  an  assisiiment  by  way  of  sale  of 
any  such  rights  and  actions  without  special 
authority ;  and  that,  under  a  plea  of  a~general 
issue,  the  defendants  could  not  require  that  the 
other  parties  injured  by  the  same  fire  be  joined 
in  the  action,  so  as  to  save  them  fVom  the  costs 
of  more  than  one  action.  The  Quebec  Fire  In- 
surance Co.  &  Molson  ei  al.,  1  L.  G.  B.  222,  P.  C. 
1861. 

XXVII.  Transfer  of. 

429.  In  an  action  for  the  balance  of  the  price 
of  sale  of  certain  lots  of  land  where  the  defendant 
pleaded  an  agreement  by  which  he  bound  him- 
self to  insure  tjbe  buildings  or  the  lots  against  fire 
to  the  extent  of  the  balance  sued  for,  ana  to  trans- 
fer tlie  policy  to  the  vendor,  of  whom  the  plain- 
tiff was  the  transferee — Heldy  that  the  interest 
of  a  vendor  in  a  policy  of  insurance  passes  to 
tlie  purchaser,  where  the  sale  is  notified  to  the 
company,  and  thepayment  subsequently  made  to 
the  vendor  by  the  company  under  such  insur- 
ance, of  a  sum  greater  than  the  balance  of  the 
purchase  money  remaining  unpaid,  belonging  to 
the  purchaser,  is  a  discharge  for  such  balance. 
Leclaire  &  Crapser,  6  L.  C.  R.  487,  S.  C.  1853 ; 
2482  &  2576  C.C. 

430.  The  interest  in  an  insurance  by  simple 
receipt  for  the  premium,  without  the  issue  of  a 
policy,  may  be  legally  assigned  by  any  simple 
^'orm  of  transfer  endorsed  on  the  policy,  and 
such  transfer  does  not  require  the  consent  or 
acceptance  of  the  insurance  company  to  make 
it  bindi ng.  0'  Connor  v.  The  Imperial  Insurance 
Co.,  14  1.  C.  J.  219,  S.  C.  1870  J  2483  &  2576 
C.C. 

431.  A  policy  of  insurance  cannot  be  trans- 
ferred witnout  the  consent  of  the  insurer,  and 
notice  of  transfer  is  not  of  itself  suflScient.  Corse 
&  The  British  American  Insurance  Company,  1 
R.C.  243,  S.C.R.  1871. 

XXIX.  When  Void. 

4.32.  In  a  contract  of  insurance  alleged  to 
have  been  made  in  Montreal  by  an  agent  of  an 
insurance  company  incorporated  by  tne  laws  of 
the  state  of  New  York,  whose  charter  and  by- 
laws provided  that  it  could  only  contract  in  New 
York,  and  by  the  president  and  vice-president,  is 
wholly  nulf  and  void.  Redpath  et  al.  v.  The 
Sun  Mutual  Insurance  Company  &  Redpath  et 
ai.,  14L.  C.  J.  90,S.  C.  1869. 
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XXX.  Whgbb  Payable. 

433.  In  ft  case  where  the  amount  of  a  life 
insurance  policy  was  seized  by  attachmeni  in 

SamiBhmenC  in  the  hands  of  the  company  for  a 
ebt  due  by  the  dece&i»e<I,  and  the  company 
objected  that  the  policy  vaa  payable  in  England 
— Seld,  that  upon  such  Beizure  the  company 
could  be  compelled  to  pay  theamount  into  court 
here,  and  that,  even  where  the  insurance  was 
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%  434. 


I-  1 

II.  Fob  Drunkenness,  435, 

III.  For  Prodioalitt,  436. 

IV.  JonaHBHT  AGAINST  Interdict,  437. 

V.  Op  Atioenby,  438. 

VI.  RioHTB  OF  Imbecile  beporb,  439. 

VII.  Who  mat  Dbhakd,  440. 

I.  Bpfbot  op. 

434.  Held  that  the  curator  lo  a  person  volun- 
tarily interdicted  must  be  brought  into  the  pro- 
ceedings, in  order  to  obtain  a  rule  for  contrainU 
par  eorp'  for  a  folk  enchire,  and  that,  although 
the/oJIeaie^e  occurred  before  the  interdiction, 
Ftmrquin  exp.,  3  C.  h.  J.  118,  Q,  B.  1867  j  343 
C,  C. 

n.   For  DRVNEENKE33, 

435.  An  interdiction  for  dranltenness  cannot 
be  pronounced  by  the  prothonotary  of  the 
Superior  Court  in  the  absence  of  the  judge. 
ThiHen  v.  Lauzon  exp.,  17  L,  C.  J.  74,  S.  C. 
1873;  328  C,C. 

in.  Foe  Prodioality. 

436.  An  interdiction  for  causes  of  raodigality 
may  be  superseded  hv  the  court.  Ifucbeneau 
exp.,  2  Bev.  de  Ug.  4^8,  £.  B.  1814 ;  32t>  C.  C. 

IV.   JUDOHENT  AOAIKST  INTERDICT. 


It  a  party  to  the  suit,  is  null  deplein  droit, 
^roai  V.  Duniire,  2  Rev.  de  Lfg,438,  K.  B..  ft 


V.  Op  Attorney. 

438.  An  attorney  guilty  of  contempt  in  the 
face  of  the  conrt  may  be  imm^alely  inter- 
dicted. Bineteisp.,  2  Kev,de  JAg.  4.38,  K.  B.  1818. 

Vr.  RiOHTs  OP  Imbecile  before. 

439.  An  ineane  or  imbecile  person  ie  in  the 
full  enjoyment  of  their  rights  so  long  as  tbey 
are  not  interdicted,  and  may  validly  defend 
them  in  a  court  of  justice,  D'EaUmauvilU  v, 
Toufignant,  1  Q.  L,  B.  739,  S.  C.  1874, 


VII.  Who  HAY  Demand, 

440.  The  relatiocH  o 
cile  or  insane  person 
interdiction,  andthe  acts  of  such  perwn,  ili<>u|t , 
notoriously  insane  up  to  tlie  time  of  such  lule^ 
diction,  are  not  of  tnemaelvee  null  but  aimu)!- 
able  only  for  lesion.     lb.,  k  327  C.  C. 


INTEREST. 

I.  Arrears  op,  441-447. 

II.  CoMFOCKD,  448, 

III.  Effect  of  Tenser  on.  449. 

IV.  From  Service  of  Action,  4-10. 
V;  Is  Action  for  Interest,  461. 

VI.  LiABtutT  of  Pcbchaseb  to,  452. 

VII.  Must  be  Demanded,  453. 

VIII.  OsAbrearsof  Doubt,  454. 

IX.  Uh  Arrears  of  Rent,  455. 

X.  On  Abreass  op  Taxes,  456. 

XI.  On  Bills  and  Notes,  457-160. 

XII.  OnBottohkt  BoND,46I. 

XIII.  OnForeion  Jcdcmeiit,  462. 

XIV.  On  Insibakce  Claim,  463. 

XV.  On  JcDGMEKTS  FOR  Damages, 4M. 

XVI.  On  Legacy,  465. 

XVII.  On  Monet  Paid  in  Error,  m. 

XVIII.  Power  of  Mi-sicipal  Cobporati 
with  Regabd  to,  467. 

XIX.  Presoriptiox  of,  tee  Arrears  or. 

XX.  Recotert  of  When  Paid,  4B8-i7<'. 

XXI.  Beoistbation  of,  »«  Arreabs  or 

XXII.  Right  TO,  471-473. 

XXIII.  When  Aocbpes,  474-4 

XXIV.  With  Deposit  for  R. 
Title,  478. 

I.  Arrears  of, 

441.  A  notarial  obligation  bea 
vioualv  to  the  act  4  Vic.  cap.  30 
though  without  a  memorandum 
any  speci lie  amount  for  arrearaof 
mav  be  due,  is  sufficient  to  presi 
of  tne  creditors  for  the  whole  amt 
due,  it  being  unnecessary  that  . 
for  arrears  of  such  interest  should 
McLachlan  &  Bradbury  el  al.,  t 
340,  Q.  B.  1848 ;  Pellelier  r.  Mich 
165,  S,C.  1850. 

442.  And  on  the  distribution  of 
from  the  sale  of  the  property  ofthe  < 
ated  in  a  certain  seigniory,  for  an 
arising  on  seigniorial  dues— fleW 


rights  in  virtue  of  a  i 
Mogi  y.  Lapri  &  A 
255,8.  C.  1867. 


*  Coder  the  oodt  the  law  with  reg 
iDlaieat  may  IM  itated  aa  Mlmni  The 
deed  of  Mile  oi  of  ■  deed  coutltguata  i 
erediter  thaprefcrenoe  Dir  tlM  artean  o 
My  *Dd  lOr  that  dae  Dpoi  the  eaireat 


from  the  dale  of  regii 


e  irreara  or  lat 
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443.  Prior  to  the  act  7  Vic.  cap.  22,  the 
Rgis^tion  of  deeds  of  sale  preserved  a  prefer- 
ence or  right  to  the  vendor  for  all  the  interest 
dae.  Latham  v.  Kerriganic  Homeriek,  1 L.  G.  R. 
489,8.  a  1851. 

444.  And  the  registration  of  a  deed  at  full 
length  executed  previously  to  the  act  4  Vic. 
cap.  30  was  sufiicient  to  preserve  a  preference 
for  arrears  of  interest  due  at  the  time  of  such 
registration,  and  also  for  arrears  of  interest  ac- 
crued subsequently.  Begina  v.  Petitclerc  A 
DarousselU  &  Wood  et  al.,  1  L.  G.  R.  284, 
S.C.  1851. 

445.  The  opposant  was  collocated  for  nine 
rears'  arrears  of  interest  d  Hire  de  rente  con- 
iiiiuie  under  a  deed  passed  before  the  coming 
intooperation  of  the  act  4  Vic.  cap.  30  and  for  five 
Tears  of  such  arrears  he  had  a  judgment  which 
liad  not  been  registered,  and  the  collocation  was 
ooQtested  on  the  ground  that  he  could  not  claim 
for  more  than  five  years,  the  rest  bein^  barred 
hy  prescription  and  no  registration  having  been 
Qiaoe — Held,  that  the  law  which  existed  prior  to 
the  passing  of  the  above  act  establishea  a  pre- 
scription of  thirty  years  on  arrears  of  interest 
upon  the  price  of  immoveables  sold.  Brown  v. 
aark&  Montizambert,  1 0  L.  G.  R.  379,  S.  G.  1860. 

446.  The  tiers  ditenieur,  against  whom  the 
hypothecary  action  is  brought,  is  bound  to  pay 
all  arrears  of  interest  not  prescribed  over  and 
above  two  years  and  the  current  year,  although 
there  have  been  no  special  registration  of  such 
jirrears.  McDonald  et  al.  &  Nolifi,  14  L.  G.  J. 
125,  Q.  B.  1869. 

447.  The  formality  of  registering  the  arrears 
of  interest  not  prescribed,  beyond  two  years 
aad  the  current  year,  did  not  change  the  efiect 
of  the  common  law  in  particular  cases,  as, 
for  instance,  where  two  hypothecary  creditors 
claim  concurrently  at  the  distribution  of  the 
i^oceeds  of  the  immoveable  sold  in  coarse  of 
kw.    lb. 

n.  COMFOUKD. 

448.  The  ftct  of  a  plaintiff  attempting  to 
,  capitalize  interest  already  accrued  is  not  a  suf- 
I  fieient  ground  for  dismissing  the  action,  al- 
I  though  the  court  may  reiuse  to  grant  that  por- 
,  lion  of  it  which  claims  such  compound  interest. 

JHimnc  et  €U.  &  Malleau  et  al.,  2  L.  G.  L.  J. 
112,  Q.B.  1870;  1078  G.  C. 

I 

!     m.  ErrscT  of  Tender  on. 

I  ^  449.  Tender  without  deposit  does  not  prevent 
I  iBterest  from  accruing.  Dumont  v.  Laforge, 
I  1  Q.  L.  B.  169,  S.  C.  1874. 

IV.  Froic  Service  of  Action. 

450.  Service  of  process  for  a  partnership 
^U  on  one  of  the  co-partners  is  a  demand  as 
to  all.    If,  therefore,  process  is  served  at  differ- 

I    «it  times  on  two  or  more,  interest  is  due  from 
Ifae  fiist  service.    Bogeraon  et  al.  v.  Thofnaa  et 
[,«{.,  2  Ber.  dfr  L%.  439,  K.  B.  1818. 

V.  Iir  AoTiov  FOR  Interest. 

451.  Li  rd  action  for  arrears  of  interest — Held, 
tint  iatevMi  upon  the  sum  demanded  must  be 


I  awarded  by  the  judgment.    Anderson  &  Def 
sauUes  et  al.,  2  L.  G.  R.  481,  S.  G.  1852. 

VI.  Liability  of  Purchaser  to. 

452.  A  contestation  arose  on  a  demand  in 
confirmation  of  title  by  a  purchaser,  in  whose 
deed  of  purchase  it  was  stipulated  that  no  pay- 
ment was  to  be  made  until  thepurchaser  nad 
obtained  such  confirmation — Held,  that  the 
delay  incurred  had  not  the  effect  of  discharging 
the  purchaser  from  pavment  of  interest  upon  the 
purchase  money,  whion  interest  became  payable 
ailer  the  lapse  of  the  four  months  for  givmg  pub^ 
lie  notice  for  such  demand  in  confirmation,  but 
such  interest  he  was  only  bound  to  pay  up  to  the 
day  of  the  payment  of  the  money  into  court, 
although  at  that  period  the  contestation  had  not 
been  d  isposed  of.  Buston  v .  Blanchat^d,  5  L .  G .  R . 
390,  S.  C.  1855. 

VII.  Must  BE  Demanded. 

453.  Judgment  will  not  go  for  interest  where  it 
is  not  demanded  in  the  action .  Coupal  &  Benoit, 
10  L.  G.  J.  197,  Q.  B.  1865  ;  17  G.  G.  P. 


Vni.  On  Arrears  of  Dowry,  see  Arrears 


OF. 


454.  In  an  action  f(  r  a  balance  of  dowry  and 
interest,  to  which  the  defendant  pleaded  that  no 
interest  was  due — Held,  that  interest  accrued  on 
such  arrears  according  to  the  j  urisprudence  of  this 
countrv.  Poirier  &  Lacroix,  o  L.  G.  J.  302, 
S.  G. 1662. 

IX.  On  Arrears  of  Rent. 

455.  No  interest  can  be  allowed  upon  a  judg- 
ment for  the  arrears  of  one  or  more  years  con- 
stituted rent.  Guenet  v.  Hudson,  2  Rev.  de  Leg. 
439,  K.  B.  1818. 

X.  On  Arrears  of  Taxes. 

456.  Proprietors  of  assessed  property  situated 
in  Montreal  will  be  condemned  to  pay  10  per 
cent,  per  annum  on  arrears  of  taxes*  under  14-15 
Vic.  cap.  128.  The  Mayor  et  al.  of  Montreal  v. 
Scott  et  al.,  16  L.  G.  J.  84,  S.  G.  1872. 

XI.  On  Bills  and  Notes. 

457.  A  promise  to  pay  on  demand  $200  with 
interest  is  a  promise  to  pay  interest  from  the 
date  of  the  note.  Baxter  v.  Bobinson,  2  Rev. 
de  L^g.  439,  E.  B.  1816. 

458.  Interest  is  allowed  in  all  cases  upon  judg- 
ments upon  notes  of  hand  from  the  date  of  the 
service  of  the  process.  Heaviside  v.  Mann,  3 
Rev.deL6g.390,  K.  B.  1817;  2336  G.  G. 

459.  But  in  another  case  where  a  note  was  drawn 
as  follows,  '<  Twelve  months  after  date  I  promise 
to  pay $200  with  six  months  interest" — Held', 
that  no  more  than  six  months  interest  before 


*The  said  council  may,  by  any  such  law,  charpe 
interest  not  exceeding  10  per  cent,  on  the  amonnt  of  r!1 
assessments  and  taxes  which  may  remain  unpaid  after 
such  delay  firom  the  completion  of  the  assessments  in 
each  year  as  the  said  council  may  determine  to  lix  upon 
in  the  said  by-law.   Q,  37  Vic.  cap.  51,  sec.  99. 
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eervice  of  process  could  be  allowed.    lb.,  &  2 
»ev.  de  Leg.  439,  K.  B.  1817. 

460.  In  default  cases  interest  runs  on  bills  and 
notes  payable  on  demand  from  date.  Dechanial 
V. P&minville,6  L.  C.  J. 88,  C.  C.  1860 ; 2347  C.  C. 

Xn.  On  Bottomry  Bokd. 

461.  In  a  case  against  a  vessel — Held,  that 
maritime  interest  at  the  rateof  25  per  cent,  upon 
a  bottomry  bond  ^ven  at  Quebec  would  not 
be  considered  exorbitant.  Whyte  et  al.  v.  The 
Daedalus,  S.  R.  130,  K.  B.  1818. 

XIII.  On  Foreign  Judgment. 

462.  After  proper  proof  made  of  a  foreign 
judgment,  and  the  cause  of  action  on  which  it  is 
founded,  interest  will  be  allowed  from  the  date  of 
such  foreign  judgment.  Chapman  v.  Logan,  8 
L.C.J.  196, 'B.C.  1864. 

XIV.  On  Insurance  Claim. 

463.  In  an  action  against  an  insurance  com- 
pany for  the  amount  of  insurance,  in  which 
judgment  was  rendered  against  the  defendant — 
ffeUi,  that  interest  might  be  awarded  on  the 
amount  of  the  judgment,  calculated  from  the 
day  of  the  fire.  Montreal  Assurance  Company 
&  NcGilUway,  2  L.  C.  J.  221,  Q.  B.  1857. 

XY.  On  Judgments  for  Damages. 


464.  Action  was  brought  to  recover  damages 
by  reason  of  mills  leased  to  the  plaintiffs  and  the 
property  contained  in  them  having  been  destroyed 
by  nre,  which  was  caused  by  a  mob.  The  ques- 
tion which  arose  was,  whether  interest  should  be 
allowed  from  date  of  judgment  as  in  ordinary 
actions  of  damages,  or  whether  it  should  run 
from  date  of  protest — Held,  that  interest  would 
be  allowed  from  date  of  protest,  such  action 
being  different  from  an  ordinary  action  dHn- 
jures.  Douglass  et  al.  v.  The  if  ay  or  of  Mon- 
treal, 13  L.  C.  R.  71,  S.  C.  1862. 

XVI.  On  Legacy. 

465.  Where*  a  legatee  claimed  by  opposition 
the  amount  of  a  legacy  out  of  the  proceeds  of 
the  sale  of  a  farm  which  had  belonged  to  the 
testator — Held,  that  no  interest  could  accrue  on 
such  legacy  before  a  judicial  demand  had  been 
made.  Bonacina  &  Bonacina  v-  Mcintosh,  10 
L.  C.  R.  79,  S.  C.  1859. 

XVII.  On  Monet  Paid  in  Error. 

466.  In  an  action  en  r&p^Htion  by  a  wife, 
separate  as  to  property  by  marriage  contract,  on 
account  of  the  nullity  ofher  certificate,  interest 
will  not  be  granted  her  when  the  debtor  of  the 
money  recovered  is  in  good  faith.  Brunelle  et  vir, 
V.  Buckley,  3  R.  L.  695,  S.  C.  R.  1872 ;  1051  C.  C. 

XVin.  Power  or  Municipal  Corporations 
viTH  Regard  to. 

467.  A  resolution  of  a  municipal  council 
authorizing  the  borrowing  of  money  at  a  rate 
of  interest  greater  than  the  ordinary  legal  rate 


of  interest  is  illegal  and  null,  ih  cases  in  which 
by  its  act  of  incorporation  the  munidpaHty  ie 
prohibited  from  paying  a  higher  rate  of  interest 
than  that  allowed  by  law.  ne  Aitomw  General 
V,  The  Corporation  of  Iberville,  6  R.  L.  241, 
S.  C.  1874;  492  tf^w^.M.C. 

XX.  Recovery  OP,  When  Paid. 

468.  Action  was  brought  to  recover  money 
paid  as  taxes  under  a  by-law  of  a  municipal 
corporation  which  had  since  been  set  a^idc 
— Held,  that  the  action  must  be  maintained. 
Leprohon  &  The  Mayor,  kc.,  of  MonirtaL,  2 
L.  C.  R.  80,  Q.  B.  1850 ;  1047  et  seq.  C.  C. 

469.  Interest  in  excess  of  six  per  cent,  vokn- 
tarily  paid  during  the  time  when  the  statute 
16  Vic.  cap.  8  was  in  force  cannot  be  recovered 
by  action  condictio  indebiti.  Massue  &  Da^ 
sereau  et  al,  lOL.C.  J.  179  <fe  1  L.  C.  L.  J.  35, 
Q.  B.  1865;  1048  C.C. 

470.  And  where  action  was  brought  by  a 
transferee  to  recover  usurious  interest  paid  un- 
der the  old  law — Held,  reversing  the  judgment 
of  the  court  below,  that,  notwithstanding  the 
money  was  paid  by  only  one  of  the  assignors 
and  his  wife,  the  assignee  or  transferee  could 
legally  claim  under  an  assignment  from  the 
whole  family,  the  other  having  no  interest  b 
the  transaction.  Kierskowski  &  Dorian^  1 
L.  C.  L.  J.  69,  Q.  B.  &  14  L.  C.  J.  29,  P.  C. 
1866,  and  note  to  art.  373,  page  51  ^  9upra. 

XXII.  Right  to. 

471.  The  Crown  can  recover  interest  where  ^ 
private  individual  would  be  entitled  to  it,  a^ 
m  an  action  for  money  paid  under  a  writteo 
contract  on  account  of  a  tnird  person,  in  which 
case  it  may  be  recovered  from  the  dat«  of  sei^ 
vice  of  process.  The  Attorney  General  v.  Blade, 
S.  R.  324,  K.  B.  1828. 

472.  Action  was  brought  on  a  promis.«ory 
note,  and  open  account  including  the  note,  and 
charging  interest — Held,  that  the  interest  would 
not  be  struck  out  where  the  defendant  had  not 
pleaded  imputation  of  payments  on  account  of 
the  note.  Torrance  v.  PhiiMn,  4  L.  C.  J.  287, 
S.  C. 1860, 

473.  In  an  action  to  recover  the  amount  of  a 
promissory  note  the  defendant  pleaded  that  the 
plaintiffs  offered  to  take  $200  c&«b  and  notes  f<xr 
the  balance,  which  he,  the  defendant,  had  agreed 
to,  but  now  plaintiff  wished  to  charge  interest  at 
therateof  twentj  per  cent,  on  the  accepted  notes, 
while  the  defendant  urged  that  he  was  not 
bound  to  pay  interest  at  all — Held,  reversing  the 
judgment  of  the  court  below,  that  the  undav 
standing  appeared  to  be  that  no  interest  should 
be  charged.  Seymour  et  ah  &  J'mU^u^  I 
L.  C.  L.  J.  37,  Q.  B.  1865. 

XXIII.  When  Accrues. 

474.  A  written  contract  stipulated  that  other 
sums  therein  mentioned  should  be  paid,  withonft 
interest  from  the  date  of  the  contract,  untO  the 
maturity  of  the  obligation — Held,  that  thisiai^- 
plied  an  obligation  to  pay  interest  £rc»n  and  after 
the  time  the  payments  became  due.  Hice  Hai*h 
Ahem,  6  L.  C.  J.  201  &  12  L.  C.  R.  280,  Q.  B. 
1862;  1017  &  1024  C.C. 
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4'to.  On  an  action  by  a  bank  against  its 
niftoager  for  damages  for  breacb  of  trust — Held, 
that  interest  was  not  recoverable  in  respect  of 
such  claim,  or  in  respect  of  loss  saidj  to  have 
accraed  through  his  conduct.  The  Bank  of 
Vpf^er  Canada  &  Bradakaw  ei  al.,  17  L.  C.  K. 
2ri,  P.  C.  1867. 

476.  When  money  is  payable  at  the  domicile 
of  the  debtor  demand  of  payment  must  be  made 
there  beibre  interest  can  accrue  thereon,  and  the 
pannent  of  the  capital  debt  so  due  to  a  party 
mjicated  by  the  creditors  is  sufficient  to  pre- 
vent the  accruing  of  interest  thereon,  (ynal- 
hyrm  v.  Kennedy,  18  L.  C.  J.  284,  S.  C.  R.  1874, 
]152  C.  C. 

477.  Interest  does  not  run  ex  lege  on  sums 
mid  by  the  proprietors  of  the  premises  on  be- 
m  of  the  lessee.  DesUtriera  7.  Lambert,  1 
Q.  L.  R.  365,  C.  C.  1876. 


HIT.  With  Deposit  fob  Ratipication  of 

TiTLX. 

478.  A  purchaser  brought  demand  in  ratifi- 
catJOD  of  title,  and  deposits  the  amount  of  the 
f<orcha6e  money  in  court,  and  filed  motion  for 
ocUofsneh  deposit,  describing  it  as  £100  with 
interest,  but  deposited  only  the  £100,  and  motion 
vas  made  to  have  th«  deposit  declared  irregu- 
Iir,  on  the  ground  that  the  interest  was  not 
Ktoally  deposited — Held,  that  as  the  interest 
wu  no  part  of  the  purchase  money,  that  the 
actnftl  deposit  of  the  amount  of  the  interest  was 
anneceseary.  Hctri  exp.,  3  L.  C.  J.  40,  S,  C. 
1^52;  963  C.  C.  P.  &  Q.  36  Vic.  cap.  6,  sec.  20. 


INTERNATIONAL  LAW. 

I.  Etidksce  Under. 
OfC&nlraet  mode  in  Foreign  Country,  479, 

^^. 

0fHeir8kip,4Sl. 
n.  Mjuliage  Under,  482. 
m.  Notice  of  Protest  Ukder,  483. 
ly.  Of  Marriage,  484-486. 
V.  Prescription  of  Bitls,  &o..  Under,  487. 
yi.  Rights  of  Married  Women  Under,  488. 

VII.  Seizure  of  Property  of  Foreigner, 

VIII.  Status  of  Individuals  Under,  490. 
1-  Ehdexoe  Under. 

4T9.  Of  Contract  made  in  Foreign  Country, 
— Tl.e  law  of  a  countiy  in  which  a  contract 
■  sitde  and  its  usages  m  trade  must  «>Fem  in 
Mretniile  cases.  Allan  &  Scaife  c<  c3.,  2  Eev. 
^  Leg.  77,  K.  B.  1816. 

4ei0.  Iq  an  action  in  which  the  plaintiff  sued 
the  defendant  for  the  value  of  his  occupation 
ttitnkjyment  of  property  situated  in  Upper  Can- 
HftUlongiQg  to  plamtiff,  and  alleged  a  promise 
f*  .^fpart  of  the  defendant  to  pay  the  amount 
niiDea,  and  a  witness  was  ezammed  in  Upper 
Cuada  by  commission,  who  deposed  to  the 
te  illeg^  m  plaintifTs  action— i?e2d,  that  the 
jwof  of  a  oontract  made  out  of  the  province 
■wt  be  governed  by  the  laws  of  the  country  in 
wb  the  contract  was  made.  Wil8(mr.  Perry 
k  Perry,  4  L.  C.  J.  17,  S.  C.  1869. 

481.  Of  BeirMp. — ^And  where  action  was 
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brought  on  a  promissory  note  made  in  the  United! 
States,  by  the  husband  and  administrator  of  the* 
deceased — Held,  that  letters  of  administration^ 
from  a  Court  of  Probate  in  the  state  of 
Michigan,  produced  in  the  cause,  as  well  from^ 
the  terms  tnereof  as  from  the  principles  of  inter- 
national law,  did  not  extend  beyond  the  limits  of 
the  state  in  which  they  were  granted,  and  form 
therefore  no  evidence  of  the  capacity  of  the  plain- 
tiff as  assumed .  C6t6  et  al.  &  Morrison,  9  L.  C .  B^ 
424,  Q.  B.  1859. 

n.  Marriage  Under. 

482.  Action  was  brought  to  recover  a  share  or 
succession  of  a  community  which  had  existed, 
between  consorts,  married  m  Scotland,  but  since 
domiciled  in  Lower  Canada  up  to  the  time  of  the 
dissolution  of  Jthe  community,  and  the  defendant 
pleaded  that,  the  marriage  having  taken  place  in 
Scotland,  the  matrimonial  rights  of  the  parties 
were  governed  by  the  law  of  that  country — Held,, 
that,  in  the  absence  of  proof,  the  court  would 
presume  the  law  of  a  foreign  country  to  be  the 
same  as  its  own.  Brodie  exp.  v.  Cowan,  T 
L.  C.  J.  96,  S.  C.  1862. 

in.  Notice  of  Protest  Under. 

483.  Notice  of  protest  of  a  note  dated  at  Mont- 
real, and  payable  at  a  bank  in  Albany,  in  the 
state  of  New  York,  was  mailed  at  Albany,  ad- 
dressed to  an  endorser  at  Montreal,  protest  being 
made  and  notice  mailed  according  to  the  laws 
of  that  state — Held,  confirming  the  Judgment  of 
the  court  below,  that  it  was  not  sufficient,  inas- 
much as  the  postal  arrangements  between  the- 
two  countries  required  prepayment  of  the  post- 
age, at  least  from  Albany  to'  the  line,  but  had 
thepostage  been  paid  the  notice  would  have  been; 
sufficient,  as  notice  of  protest  must  be  given  ac- 
cording to  the  lex  loci  contractus,  but  the  protest 
itself  must  be  according  to  the  law  of  Jthe  place 
where  the  note  was  payable.  Howard  &  Sa-- 
bouHn,2L.  C. R.  121  &6  L. C.  R. 46, Q. B.  1864. 

TV.  Of  Marriage. 

484.  There  is  no  community  of  property 
between  parties  married  in  England  without 
marriage  contract,  and  without  any  intention  at 
the  time  of  removing  to  Canada,  who  may  have 
afterwards  settled  and  died  here.  Rogers  ei  aL 
&  Rogers,  3  Rev.  de  lAg,  266  &  3  L.  C.  J.  66,. 
Q.  B.  1848. 

486.  The  plaintiffs  being  residents  of  Lower 
Canada  were  married  in  New  York  without  con- 
tract of  marriage,  and  immediately  afterwards^ 
returned  to  Lower  Canada,  where  they  were 
a^ain  married  with  ante-nuptial  contract,  by 
which  separation  of  property  was  stipulated 
between  them — Held,  that  the  latter  marriage 
was  of  no  effect,  and  that  the  parties  were  m 
community  with  one  another.  Languedoe  exp.. 
,  V.  Lavioletie,  1  L.  C.  J.  240,  S.  C.  &  8  L.  C.  ft. 
267,  Q.B.  1868;  136  C.  C. 

486.  And  in  another  case  in  which  the  hus- 
band of  the  appellant,  who  resided  at  Abbittibbi^ 
a  post  in  the  Hudson  Bay  Territory,  came  ta 
Montreal  in  1836  and  was  married  here,  after 
which  he  returned  to  Abbittibbi,where  he  remain- 
ed until  1841,  when  he  came  back  to  Lower  Can- 
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Ada,  purchased  two  farms  and  settled  down  here. 
In  1847  he  made  his  will  in  Montreal,  whereby  he 
becjueathed  all  his  property  as  if  no  communitj 
•existed,  leavine  his  wife  his  usufructuary  legatee 
And  his  children  his  universal  legatees  en 
proprUU,  The  appellant  was  appointed  at  the 
death  of  her  husband  tutrix  to  her  minor 
children,  and  one  of  the  respondents  was  ap- 
pointed sole  tutor.  The  latter  refusi  ng  to  consent 
to  the  taking  of  an  inventory  of  the  property,  she 
caused  the  other  respondent  to  be  appointed 
tutor  ad  P^oc,and,  on  his  refusal,  she  brougnt  action 
alleging  community  under  the  laws  of  Lower 
Canada,  and  praying  that  she  be  entitled  to  one 
half  of  all  the  property,  moveable  and  immove- 
«ble,which  composed  the  community.  She  prayed 
Also  that  an  inventory  be  made  and  a  partition  be 
had,  and  also  that  so  much  of  the  will  of  her  late 
husband  as  purported  to  will  and  bequeath  her 
share  of  the  community  be  declared  null  and 
-void — Held,  that  being  seized  with  all  the  pro- 
perty of  the  community  she  was  bound  to  proceed 
to  tne  inventory,  ana  that  an  action  to  that 
effect  was  unnecessary  and  uncalled  for.  Mc 
Tam8h&Fykeetal.,3L.C.B,.  101,  Q.B.1853: 
1323  C.  C. 

V.  Prescription  of  Bills,  Ac,  Under. 

4S7.  The  prescription  of  a  note  made  in  a 
foreign  country  and  payable  there  is  to  be 
-governed  by  the  lex  loci  tontractus  and  not  by 
the  lex  fori.  Wilson  v.  Demera,  12  h-  C.  J.  222 
4&  2  L.  C.  J.  251,  S.  C.  1868,  &  14  L.  C.  J.  317, 
<J.  B.  1870. 

VI.  Rights  of  Married  Women  Under. 

488.  In  an  action  in  declaration  of  a  hypothec 
on  certain  property  situated  in  Lower  Canada, 
And  which  had  been  alienated  by  a  married 
woman  while  abroad,  in  virtue  of  a  Seed  of  trans- 
fer by  herself  and  husband,  but  which  deed 
omitted  to  state  that  she  was  duly  authorized — 
Held,  reversing  decision  of  the  court  below,  that 
A  married  woman,  while  abroad,  requires  the  ex- 

f)ress  authorization  of  her  husband  to  convey 
and  in  Lower  Canada,  and  that  although  the 
conveyance  be  sufficient  according  to  the  laws  of 
her  domicile,  and  that,  such  a  deed  without  the 
Authorization  of  her  husband  is  absolutely  null. 
LaoioUUek  Martin,  5L.  C.  J.  211,  Q.  B.  1861. 

VII.  Seizure  of  Property  of  Foreigner. 

489.  In  an  action  by  a  Canadian  company 
Against  a  company  in  New  York,  where  moneys 
belonging  to  the  latter,  who  were  insolvent,  had 
been  seized  in  the  hands  of  the  Bank  of  Mont- 
real— Held,  that  the  distribution  of  such  moneys 
by  the  court  of  the  place  wherein  the  writ  of  seiz- 
ure had  issued,  must  be  governed  by  the  laws 
of  this  country  and  not  according  to  the  laws  of 
the  United  States.  The  Canadian  Inland  Steam 
Navigation  Company  v.  The  Columbian  Insur- 
<ince  Company  of  New  York  &  The  Bank  ofi 
Montreal  &  Leppingwell  et  aL  &  Osborne,  1 
R.  L.  190,  S.  C.  K.  1869. 

Vni.  Status  of  Individuals  Under. 

490.  The  civil  rights  of  an  individual  in  this 
country  are  not  afiected  by  the  sentence  of  the 
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courts  of  a  foreign  state,  as  the  enforcement  of 
such  sentence  by  a  foreign  nower  would  be 
a  violation  of  public  law  and  of  the  law  ot 
nations.  Addams  &  Worden^  6  L.  G.  R.  23;. 
Q.  B.  1866. 
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IX.  Procedure  in,  502-505. 

X.  Begularitt  of,  506-508. 

XI.  Right  of,  509-617. 

XII.  Rights  of  Parties  Intertekiho,  5W 
620. 

XIII.  Service  of,  621. 

XIV.  Without  Affidavit,  622. 

I.  Allowance  of. 

491.  Where  a  plaintiff  had  obtained  judgmfBt 
against  an  assurance  company  as  gamisnee^aLti^ 
before  the  fifteen  days  delay  afler  judgment  bal 
expired,  another  creditor  intervened  and  ^*M 
that  the  moneys  be  paid  into  court  to  he  ii' 
tributed,  but  before  the  allowance  of  the  inte: 
vention  the  moneys  were  paid  to  the  plaintiif' 
Held,  that  judgment  must  go  against  the  ink 
vening  party  according  to  the  decision  in  M<u$f4 
&  Choall,  Chapman  v.  Clark  &  The  Unity  Wi 
Assurance  Association,^h,  G.  J.  169,  S.  C.  1869 

n.  Delays  in. 

492.  The  court  may  extend  the  delay  of  tlirv: 
days  allowed  for  service  of  petition  In  eaees  o 
intervention.  Fraser  v.  PouUot  A  Lacme,  'i 
B.  L.  446,  S.  C.  1871 ;  157  C.  C.  P. 

493.  A  petition  in  intervention  must  beeerra 
within  the  three  days  allowed  for  its  rece^ioo 
Coumoyer  h  Tranchemontaane  ei  €d.  &  Vari 
6  R.  L.  327,  S.  C.  R.  1874. 

in.  Effeot  of. 

494.  An  intervention  which  tends  to  de^\ 
one  of  the  parties  in  the  case  of  the  ownershi 
and  possession  of  an  immoveable  propeit 
renders  the  whole  action  appealable.  Kin^pU 
et  ux,y.  Nixon  &  Sutherisnd,  15  L.  G.  J.  2TI 
S.  C.  1871 ;  1142,  sec.  3,  G.  G.  P. 

496.  The  respondent  by  writ  of  attacbm^c 
before  judgment  seized  a  vessel  in  the  podi« 
sion  of  his  debtor  on  the  stocks  in  his  ship  ju* 
and  the  appellant  claimed  the  vessel  seized  as  h 
property,  and  the  respondent  joined  issue,  Sn^ 
sequentlv  the  respondent  recovered  jad|inei 
against  Lis  debtor  for  the  amount  he  elauno 
and,  as  the  legality  of  the  writ  of  attadiinri 
was  contested,  as  soon  as  the  delay  had  eqiire 
seized  the  vessel  under  a  writ  of  ezecutioo.    1 
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fttius  seizure  the  appellant  filed  an  oppoflition 
Bvhich  was  dwmiSB^^ Held,  reversing  the  judg- 
l)D)entof  the  court  below,  that,  until  the  inter- 
Ftention  was  disposed  of,  the  respondent  could 
■not  cause  the  vessel  to  be  sold  by  the  sheriff, 
land  that  the  opposition,  therefore,  should  have 
n«eD  maiotained.  Mehcn  &  Oauvreauy  3  R.  G. 
|45,Q.B.1872. 

\    IV.  Grounds  of. 

I  496.  A  landlord  seized  all  the  soods  found  on 
I  the  leased  premises,  including  those  of  a  sub- 
I  teoant,  and  the  latter  intervened,  claiming,  under 
I  art.  621  of  the  Civil  Code,  that  he  was  only  liable 
[  in  ?o  far  as  he  was  indebted  to  his  immediate 
[lessor,  but  it  was  proved  that  the  sub-lease  was 
[piade  without  the  consent  of  the  landlord  and 
lb  violation  of  the  conditions  of  the  principal 
he^'^e^Held,  that  the  sub-lessor  was  liable,  and 
[that  all  the  goods  found  on  the  premises  were 
[fubject  to  the  landlord's  privilege  for  rent.  Les 
hmn  de  la  ChariU  de  VH&piUd  Q4n&ral  de 
mntrial  &  Yuile  et  al.,  20  L.  C.  J.  329,  Q.  B. 
0816. 

I  V.  Is  Appeal. 

[  497.  The  Court  of  Appeal  may  order  a  third 
■erson  interested  in  the  issue  to  be  brought  into 
lie  ca^e.  Joubert  et  vir.  &  Rascony,  12 
i.  C.  J.  228,  Q.  B.  1860 ;  164  C.  C.  P. 

I  V'J.  Xattre  op. 

14^.  An  intervention  is  in  the  nature  of  a  dc- 
baod,  and  the  intervening  ft^ty  ii«tands  exactly 
m  the  same  position  as  a  plaintiff.  Walcott  v. 
Wobintcn  &  johtaon  &  Barnes,  II  L.  C.  J.  303, 
IC.R.  18e7. 

VII.  Notice  ly. 

1 499.  An  intervening  party  who  claims  pay- 
mnX  hj  the  prothonotary  of  a  sum  of  money 
Inder  judgment  in  his  favor  is  bound  to  give 
btieetoan  the  parties  in  the  record  of  his  ap- 
pcation  to  the  court  for  such  moneys.  Gilles- 
meet  di  v.  Sprapge  et  aL  &  ffuicninson  et  al. 
tXiaUand  et  al.  k  Gordon  ei  al.,  6  L.  C.  J. 
i,$.G.R.  1855. 

1 5(X).  A  petitioner  for  intervention  must  give 
locice  of  his  petition  to  all  the  parties  in  the 
pw,  as  well  those  who  have  appeajred  as  those 
Hk>  have  made  default,  and  tne  reasons  for 
ftterrentioD  must  be  served  both  upon  the 
Baintiff  and  defendant.  Fraser  v.  Pouliot  & 
§mm,  3  R.  L.  446,  8.  C.  1871 ;  167  C.  C.  P. 

I  VOL  Plea  IK. 

I  $91.  An  intervening  party  whose  intervention 
lii  been  allowed  is  entitled  to  plead  to  the 
kritaofthe  action  in  order  to  the  conservation 
If  his  ri^ita,  and  that,  though  another  and 
kttite  nsue  is  raised  on  the  intervention  of 
■ttpltmtiff  pleading  thereto.  Beaudry  v.  Davis 
mU^Umme,  3  L.  C.J.  263,  S.  C.  1869;  168 


IX.   PbOCBDUBE  IK. 


502.  A  motion  was  made  in  the  Superior 
Court  to  be  allowed  to  file  an  intervention,  which 
was  granted,  and  on  the  fourth  day  afterwards, 
the  intervention  not  having  been  fifed  or  served, 
the  plaintiff  obtaihed  a  certificate  from  the 
prothonotary  and  filed  it  in  court,  whereupon 
the  intervening  party  moved,  without  notice, 
upon  affidavit  for  a  further  delay  to  file  moyens 
or  intervention,  and  obtained  delay  up  to  the  first 
of  January — Held,  in  review,  that  the  further 
delay  should  not  have  been  granted,  and  the 
judgment  allowing  the  same  was  reversed  with 
costs.  Beaudet  et  ux.  &  Martel  &  Ethier,  16 
L.  C.  R.  467  &  1  L.  C.  L.  J.  29,  S.  C.  R.  1866. 

603.  On  the  reasons  and  grounds  of  an  intei^ 
vention  a  new  issue  is  raised  and  proceedings 
must  be  taken  and  followed  as  in  an  ordinary 
action.  Walcott  v.  Robinson  &  Johnson  & 
Barnes,  11  L.  C.  J,  303,  8.  C.  R.  1867  j  168 
C.  C.P. 

604.  And  held,  also,  that  an  intervening  party 
cannot  foreclose  a  party  already  en  cause,  without 
a  regular  demand  of  plea  and  a  lapse  of  the  delays 
allowed  for  similar  pleadinjgs  in  ordinary  cases, 
and  such  foreclosure  shoulcT  be  set  aside  on  mo- 
tion,   lb. 

606.  And  held,  further,  that  an  inscription  on 
the  role  d^enquite  ou  de  droit,  without  a  plea  hav- 
ing been  regularly  demanded  in  contestation  of 
the  intervention,  and  without  having  allowed  the 
l^al  delays  to  elapse,  will,  on  motion  to  that 
effect,  be  struck,    lb. 

X.  Reoularity  of. 

606.  An  intervention  by  a  party  interested  in 
a  contestation  between  the  defendant  and  a  guar- 
dian mis  en  cause,  after  determination  of  the  prin- 
cipal suit,  is  r^ular.  Millar  &  Bourgeois  &  Hol- 
land &  The  Monirecd  Rolling  Mills  Company, 
i6  L.  C.  J.  335,  S.  C.  1872. 

507.  An  intervention  filed  without  the  allow- 
ance of  the  court  in  term  will  not  be  summarily 
rejected  from  the  record  on  motion.    lb. 

608.  Semble,  that  the  allowance  of  an  interven- 
tion by  a  judge  in  chambers  in  term  time  is  not 
a  compliance  with  Art.  166  of  the  Code  of  Proce- 
dure,   lb. 

XI.  Right  of. 

609.  A  third  person  cannot  intervene  in  a  pos- 
sessory action  on  the  ground  that  he  is  proprie- 
tor of  the  soil  to  which  the  action  refers.  fiuiz6 
V.  Miville,  3  Rev.  de  Leg.  200,  K.  B.  1813. 

610.  During  the  pendency  of  an  action  on  a 
bill  of  exchange  the  plaintiffs  received  from  the 
bankrupt  estate  of  the  acceptor  of  the  bill  of  ex- 
change a  portion  of  the  sum  demanded  by  the 
action.  The  defendant  thereupon  filed  a  proceed- 
ing called  an  intervention,  ancf  the  plaintius,  after 
fihng  a  retraxit  for  the  amount  received,  moved 
to  reject  the  intervention  on  the  ground  that  the 
proceeding  was  really  not  an  intervention,  but 
simply  an  application  to  replead — Held,  that 
there  was  no  matter  for  intervention,  but  for  a 
supplementary  plea,  which  in  England  is  known 
as  a  plea  tmt«  darrein  continuance.  Lyman  v. 
PerHns  &  Perkins,  2  L.  C.  R.  304,  S.  C.  1862. 

611.  And  where  an  intervention  does  not  dis 
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close  on  its  face  any  right  or  interest  in  the  in- 
tervening part^  the  court  will  diAniise  it  from  the 
record  on  motion,  and  in  such  case  a  new  inscrip- 
tion is  unnecessary,  where  the  case  has  heen  al- 
ready inscribed,  and  has  not  lost  its  place  on  the 
role.  Seymour  et  al.  v.  St.  Julien  &  St,  Julien, 
2L.  C.R.  321,  S.C.  1852. 

512.  A  person  complainingof  a  statement  con- 
tained in  a  pleading  in  the  cause,  to  which  he 
was  not  a  party,  as  false  and  calumnious,  has  no 
right  to  intervene  for  the  purpose  of  having  the 
passage  complained  of  struck  from  the  record. 
Mihhard  v.  Barsalou  et  al.  &  Hihhardy^  C.  L.  J. 
64,  S.  C.  1867. 

513.  A  party  claimed  to  intervene  in  a  suit, 
representing  that  he  was  a  partner  of  the  plain- 
tins,  who  were  about  to  compromise  their  claim 
a^inst  the  defendant,  without  his  consent — Heldy 
thai  his  intervention  was  properly  received. 
Buiherford  et  al.  &  Ferres  &  The  Montreal  and 
New  York  Railway  Company,  3  G.  L.  J.  83, 
Q.  B.  1867. 

^  514.  Goods  belonging  to  a  third  party  which 
have  been  seized  under  an  attachment  before 
judgment  must  be  reclaimed  by  an  intervention, 
ana  not  by  an  opposition.  Anderson  y,  Walsh 
&  Boss,  3  R.  L.  445,  S.  C.  1871. 

515.  A  party  already  in  a  case  in  one  quality 
may  intervene  in  the  same  case  in  another  quali- 
ty. St.  Marie  r.  Brown  ^  qual.  &  ^roirn,4K.  L. 
527,  S.  C.  R.  1872. 

516.  A  creditor  has  a  right  to  intervene  in  a 
suit  brought  by  a  third  party  against  his  debtor, 
for  the  purpose  of  contesting  the  claim  of  such 
third  party,  when  the  action  is  brought  by  collu- 
sion between  the  plaintiff  and  delendaiit,  and 
with  a  view  of  enabling  the  plaintiff  to  obtain  a 
judgment  for  a  sum  not  really  due  by  the  defen- 
dant, and  that,  to  prejudice  the  rights  of  the 
creditor.  Adams  v.  The  Hartford  Mining  and 
Smelting  Company  &  Sir  Hugh  Allan  et  ai.,  16 
L.  C.  J.  95,  S.  C.  1872;  154  Cf.  C.  P. 

617.  A  person  claiming  land  under  seizure 
cannot  do  so  by  means  of  an  intervention  during 
the  pendency  of  proceedings  upon  an  opposition 
afin  de  distraire,  h]ed  by  another  party,  and  such 
intervention  may  be  rejected  on  motion  to  that 
effect.  Bethune  v.  Chapleau  et  al.  &  Fraser  & 
Thomas,  1 7  L.  C.  J.  33,  S.  C.  R.  1873. 

XII.  Rights  of  Parties  Intervening. 

518.  Where  by  the  principal  demand  a  vespel 
was  seized  by  attacnment  l)efore  judgment, 
and  an  intervention  was  filed  by  third  parties 
who  claimed  ownership  in  the  vessel,  and  the 
principal  demand  having  been  withdrawn — 
Held,  that  the  withdrawal  of  the  principal  de- 
mand did  not  put  an  end  to  the  mtervention, 
which  could  be  continued  for  the  purpose  of  es- 
tablishing the  rights  of  the  parties  intervening. 
Mulholland  &  Benning  et  al.,  15  L.  C.  R.  284, 
Q.B.1864. 

519.  And  held,  also,  that  the  intervening  par- 
ties having  failed  to  establish  their  title  would  be 
condemned  in  costs.    lb. 

520.  Although  seizure  corporeally  effected  in 


the  hands  of  the  tiers  saisie  is  null,  an  interveB- 
ing  party  cannot,  by  motion  made  immediatek 
afler  he  is  allowed  to  intervene,  and  before  &dV 
issue  is  joined  on  the  intervention,  claim  ihc 
quashing  of  the  seizure.  Fleck  &  Brottn.  9 
L  C.  J,  216,  Q.  B.  1865. 

Xin.  Service  or. 

521.  An  intervention    which    has    not  beenj] 
served  upon  the  parties  to  the  suit  can  have  nc 
effect,     Coumoyer  &  Tranchemontagne  et  al 
Barthe,  18  L.  C.  J.  336,  S.  C.  R.  1874. 

XIV.  Without  Affidavit. 

522.  An  intervention  may  be  allowed  by  tl^ 
^court    without   being    supported     by  atfii^avi) 

Cotes  etal.  v.  The  GUn  Brick  Company  k  Wckl 
14  L.  C.  J.  112,  S.  C.  1869;  156  C.  C.  P. 
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INVESTMENT. 
I.  Of  Trust  Funds,  see  TUTORSHIP. 


I.  O.U.— 5fee  BILLS  OF  EXCHANGE, 

&c. 


lEEEGULARITIES. 
I.  As  to  Date,  see  OPPOSITION,  NuLLirira 
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JACQUES  CARTIER  RIVER. 

I.  Description  of.  See  RIVERS. 


JEWS  BURYING  GROUND. 

I.  Title  to. 

I.  Od  the  contestation  of  an  opposition  of  the 
ftroelliDt,  as  representing  the  estate  McTavish, 
«fia  the  respondent,  as  representing  the  corpora- 
tion of  Portofuese  Jews  of  Montreal,  from  whom 
the  land  had  been  purchased  some  time  previous- 
ly to  be  tiaed  as  a  cemetery — Heldy  confirming  the 
judgment  of  the  court  below,  that,  as  there  were 
00  ieaces,  the  posts  were  still  available  as  land- 
mark, and  the  tact  of  the  fences  having  disap- 
apfpeaml  gave  the  appellant  no  title  to  the 
^>pertT.  Taylor  &  Buchanan  ei  al.,  1 
LC.L'.J.68,Q.  B.  1865. 


JOINT  AND  SEVERAL— flfee  OBLI- 
GATIONS. 


JUDGES. 

I.  Ad  hoc,  2. 

II.  Covpetekct  of,  3. 

HI.  LlABILFTY   of. 

Fw  AcU  Dtme  in  Official  Capacity ^  4. 

IV.  Powers  of. 
/a  ChambtTftjb. 

In  Crminal  Cases,  6. 
In  Election  Cases,  7. 

V.  Recusatiox  of,  8,  9. 

1.  Ad  boo. 

2.  Where  two  judges  ad  hoc  had  heard  a  case 
&rtd  ordered  a  re-hearing,  and  subsequently  the 
JTuige  whose  place  they  filled  ceased  to  form  part 
vf  me  court,  and  was  replaced  by  the  appointment 
oMwo  other  judges — Held,  that  notwithstanding 
ibat  all  the  judges  of  the  court  were  now  com- 
petent to  hear  the  case,  that  the  judges  ad  hoc 
vbo  sat  at  the  hearing  should  continue  to  form 
p&rt  of  the  court  at  the  re-hearing.  The  Mayor 
<'  nl  of  Montreal  &  Drummond,  18  L.  C.  J.  76, 
<i.B.1874;  1162  C.C.  P. 


n.   COMPETKNOY   OF. 

3.  A  question  arose  as  to  whether  a  judge  ap- 
pointed as  a  commissioner  for  codifying  the  laws, 
of  Lower  Canada  was  qualified  to  sit  as  judge 
under  caps.  37  and  38  of  the  Act  of  1819,  which 
prohibits  any  judge  of  the  Court  of  Queen's 
Bench  from  holding  any  other  ofiice  of  emolu- 
ment under  the  Crown,  and  the  court  bein^ 
equally  divided  in  opinion,  the  question  remained 
unsettled,  5  L.  C.  J.  79,  Q.  B.  1869. 

ni.  Liability  ot. 

4.  For  Acts  Done  in  Official  Capacity.^ 
Where  action  was  brought  against  the  provincial 
judge  of  the  district  of  St.  Francis  for  issuing 
process  of  attachment  for  contempt  against  the 
editor  and  printer  of  a  public  newspaper  for 
publishing  certain  papers — Held,  that,  as  the 
acts  complained  of  were  perform«i  by  the  judjge 
in  his  judicial  capacity,  tne  court  could  not  take 
cognizance  of  them,  and  therefore  had  no  juris- 
diction. Dickerson  v.  Fletcher, S.  R.  276,  K.B. 
1828. 

IV.  Powers  of. 

5.  In  Chambers. — Where  there  were  several 
issues,  such  as  a  plea  to  the  action  and  a  special 
answer  to  such  {uea,  and  a  general  inscription 
for  the  adduction  of  evidence,  although  the 
proof  of  the  special  answer  alleging  cfiose  jug6e 
as  to  the  matters  contained  in  the  plea  to  the 
action  if  made  out,  would  be  a  bar  to  any  further 
proceedings  upon  such  plea,  a  jud^e  in  Chambers 
has  no  power  to  restrict  and  limit  the  proof  in 
the  first  instance  to  the  special  answer,  as  such 
limitation  can  only  be  ordered  by  the  court. 
Brush  et  aL  v.  Wilson  ei  al.,  4  L.  C.  R.  464, 
S.  C.  1854. 

6.  In  Criminal  Cases. — The  petitioner  having 
been  found  guilty  of  larcenv,  and  having  been 
sentenced  to  imprisonment  for  life,  petitioned  in 
Chambers  to  be  liberated,  on  the  ground  that  the 
sentence  was  illegal — Held,  that  tne  judge  under 
such  circumstances^  had  no^  power  to  liberate 
him,  and  his  only  recourse  was  by  petition  to 
the  Crown  for  a  remission  of  the  punishment  in 
whole  or  in  part,  as  the  Grovernor-General  might 
see  fit.    Plante  exp.,  6  L.  C.  R.  109,  Q.  B.  1856. 

7.  In  Election  Cases, — The  provisions  of  the 
Controverted  Elections  Act  of  1867  are  insuf- 
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ficient  to  enable  a  judge  becoming  a  commit 
sioner  to  appoint  a  deputy  to  act  as  jadge  in  his 
place.  Bristow  et  al. &  Beaudry  «^  aZ.,  2  L.  C.  J. 
1,  E.  R.,  S.  C,  &  O'Farrel  &  DeTilley,  2  L.  C.  J. 
26,  E.  R.,  S.  C.  1858. 

V.  Recusation  of. 

8.  Where  a  qui  tarn  action  was  taken  against 
certain  parties  T^ho  had  constructed  a  bridge  in 
partnership,  and  collected  and  receired  toll 
therefor,  without  depositing  a  declaration  of  part- 
nership, in  accordance'with  the  terms  of  the  Sta- 
tute, and  the  only  judse  in  the  district  in  which 
the  action  was  brought  was  one  of  the  original 
parties  to  the  partnership,  but  had  since  cea^  to 
nave  any  interest  th&reivk'^Heldy  that  this  did  not 
give  rise  to  a  demand  in  recusation.    Leclerc 

fui  tarn  V.  Bilodeau,  12  L.  G.  J.  20,  &  4 C.  L.  J. 
2,  C.  C.  1867;  176C.  C.  P. 

9.  Where  a  judge  had,  in  a  similar  suit  be- 
tween the  same  parties,  and  in  another  court, 
expressed  his  opinion  and  delivered  judgment  in 
accordance  therewith,  on  the  pretensions  of  the 
parties,  which  pretensions  were  to  be  urged  in 
the  second  caee^^cW,  that  he  should  refrain 
from  sitting.  Hall  &  Bryan,  13  L.  0.  J.  252, 
Q.  B.  1869;  176,  sec.  3,  C.  C.  P. 


JUDGMENTS. 

I.  ACQriESOKNOE  IN,  10,  11. 

II.  Actions  on,  12-15. 
in.  Against  Consorts,  16. 

IV.  Against   Defendants  Solid airement, 
17,18. 

V.  Against  Interdict,  19. 

YI.  Against  Parties  not  in  the  Record, 
20. 
Vn.  Amendment  of,  21,  22. 

VIII.  Appeal  from,  see  APPEAL. 

IX.  Arrest  of,  23. 

X.  Bad,  24. 

XI.  By  Justices  of  the  Peace,  25,  26. 

XII.  By  Prothonotart,27. 
Xni.  Chose  JmtK,  28-31. 

XIV.  Compensation  of,  32. 

XV.  Confession  of,  33,  34. 

XVI.  Divisible,  36. 
XVn.  Effect  of,  36-38. 
XVin.  Errors  in,  39-45. 

XIX.  Execution  of,  see  EXECUTION. 

XX.  Falsification  of,  46. 

XXI.  Final. 
Effect  of,  47,  48. 
What  are,  4:9^1. 

XXII.  Foreign,  52-56. 

XXIII.  Form  of,  57. 

XXIV.  Improbation   of,    see  IMPROBA- 
TION. 

XXV.  In  Absence  of  Attorney,  58,  59. 

XXVI.  In  Conformity  with  Pleadings,  60. 

XXVII.  Interlocutory,  61-69. 

XXVIII.  In  Vacation,  70-76. 

XXIX.  MoTiv6,  77-79. 

XXX.  NoN  Obstante  Consensu,  80. 

XXXI.  NoN  Obstante  Veredicto,  81-84. 

XXXII.  Novation  of  Claim,  85. 

XXXIII.  Obtained  by  Fraud,  86. 

XXXIV.  OfHarbottr  Commissioners, 87, 88. 
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XXXV.  Of  the  Court. 
What  is,  89. 

XXXVI.  Opposition  to,  90. 

XXXVII.  Payment  of,  91. 

XXXVIII.  Reformation  of,  92, 93. 

XXXIX.  Registration  of,  94. 
XL.  Relief  from,  95. 
XLI.  Rendered  in  Term,  96. 
XLII.  Sauf  k  se  Pourvoir,  97. 
XLIII.  Signification  of,  98. 
XLIV.  Transfer  of,  99. 
XLV.  Ultra  Petita,  100. 
XLVI.  Vague,  101. 

I.  Acquiescence  in. 

10.  There  is  no  acquiescence  when  the  amoant 
tendered  has  been  accepted  in  error.  Jonetx. 
Warminton,  14  L.  C.  J.  161,  8.  C.  R.  1869. 

II.  The  voluntary  payment  of  part  of  the 
judgment  appealed  nrom  is  an  acquiesoence,  and 
the  fact  may  be  established  by  affidavit.  Char- 
bonneau  v.  Davis  et  al.,  20  L.  C.  J.  167,  Q.  B. 
1875. 

ir.  Action  on. 

12.  In  an  action  on  a  judgment  rendered  in  t 
foreign  country  the  account  tipon  which  it  i» 
rendered  must  be  produced.  Moppaek  et  al.  r. 
Demers,  13  L.  C.  J.  224  &  16  L.  C.  R.  399,8.  C. 
1867. 

13.  And  in  another  case — Htid^  that  if  the  ex* 
em  plication  shows  no  cause,  nor  that  the  defen- 
dant was  'duly  summoned  and  regnlarlv  coir 
deroned,  the  action  will  not  lie.  Motvy.  6iteiit, 
16  L.  C.  J.  81  &  3  R.  L.  440,  8.  C.  R.1871. 

14.  An  action  on  a  judgment  formerly  ob» 
tained  in  the  same  court  in  a  hypothecary  actico 
cannot  be  maintained.  Oagnon  v.  Blagnon,  \ 
Rev.  de  Ug.  348,  K.  B.  1818. 

15.  Capias  was  issued  upon  a  judgment  cod* 
demning  the  defendant  to  pay  tne  plaintiffs  a 
certain  sum  of  money,  and  tlie  declaration  Mt 
forth  that  the  judgment  had  never  been  paid  or 
satisfied  in  any  way,  and  that  the  defendant  wtf 
about  immediately  to  quit  the  Province  of  Ct* 
nada,  with  intent  to  defVaud  his  creditor?  is 

feneral,  and  the  plaintiffs  in  particular,  and  that 
y  his  departure  the  plaintiffs  would  \Q»e  tbeir 
recourse  asainst  him,  &c. — Held^  that  if  jud^ 
ment  could  be  maintained  at  all  uponajudf- 
ment  already  rendered,  which  was  very  dotibtfol, 
that  it  could  onlv  be  maintained  on  piroof  of  the 
allegation  that  the  defendant  was  about  to  leave 
the  province  with  the  intention  of  defrauding 
his  creditors,  of  which  there  was  none,  and  the 
action  was  dismissed.  Peltier  et  aL  v.  Fraser, 
12  L.  C.  R.  199,  S.  C.  1862. 

III.  Against  Consorts. 

16.  A  judgment  obtained  against  a  m'arried 
woman,  common  as  to  prooerty,  whose  husband 
has  been  made  a  partv  to  tne  suit,  may  be  made 
executory  against  the  husband,or  may  £e  invoked 
as  an  authentic  acknowledgment  of  the  deU« 
where  the  action  contains  conclusions  to  thr 
effect  that  the  husband  is  master  of  the  com- 
munity, and  he  may  be  condemned  personalhr 
to  the  payment  of  such  debt.  Berthw^t  k  7^ 
coUe,  6  L.  C.  R.  152,  Q.  B.  1856. 
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IV.  AgAIKST  DsFEiniANTS  SoLIDAIRfiMfiirr. 

17.  Unless  a  declaration  ooncludes  for  judg- 
ment against  two  or  more  defendants  jointly  and 
5everally  it  cannot  be  so  awarded.  Train  v. 
Godin  €t  cU.,  3  Bev.  de  Leg.  39,  E.  B.  1812. 

18.  Bat  in  another  case,  where  the  words 
jc'intjj  and  severally  were  omitted  from  the 
judgment,  evidently  oy  error — Held,  that  the 
indgroent  m  ost  be  reformed .  Demers  v .  Par  ant, 
5  L  C.  R.  36,  Q.  B.  1812. 

Y.  Agaikst  Intebdict. 

'  19.  A  judgment  obtained  against  a  person 
ioierdicted  by  reason  of  insanity,  whose  curator 
mu  not  made  a  party  to  the  suit,  is  null  depldn 
iraiL  Spraai  v.  Duniitre,  2  Bev.  de  L6g.  438, 
E.  B.  1819,  &  Sproai  &  Chandler,  3  Bev.  de 
Leg.  391,  K.  B.  1820 ;  361  C.  C. 

VL  A6AIX8T  PaBTIBS   hot  in  THS  BfiCOBD. 

20.  Wbere  the  plaintiff  had  obtained  judgment 
i^iofit  a  party  from  whom  he  had  purchased  real 
estate,  reducing  the  amount  of  the  purchase 
aoney  on  account  of  a  deficiency  in  quantity, 
ud  tMD  sought  to  make  the  judgment  execu- 
iMT  against  the  transferee  of  the  defendant — 
Eild,  reversing  the  judgment  of  the  court  be- 
low, (1  L  C.  J.  9)  that  the  action  was  well 
brDQght,  and  it  was  accordingly  maintained. 
Rfm  V,  Idla-,  1  L.  G.  J.  257  &  7  L.  G.  B.  385, 
a  B.  1857. 

Tn.  Amsrdhbkt  of. 

21.  On  an  inscription  in  improbation — Held, 
that  a  draft  of  judgment  may  be  amended,  even 
tier  the  judgment  has  been  pronounced,  pro- 
vided that  it  has  not  been  registered.  Palsgraoe 
T.  Rm  kBo88  &  PuUgrave,  2  L.  G.  J.  95,S.  G. 
Itt57 ;  4T4  C.  C.  P. 

22.  In  a  petitory  action,  where  a  clerical 
tmiroocurrea  in  the  description  of  the  immove- 
aUein  the  judgmant — Held,  that  the  court  would 
oxrect  the  error,  in  order  to  make  it  aeree  with 
the  description  in  the  declaration.  Bilodeau  v. 
UFranf(d8, 12  L.  G.  B.  25,  Q.  B.  1861. 

IX.  A&RBST  or. 

23.  Where  the  defendant,  after  verdict  award- 
■f  dtmagee  against  him,  did  not  move  for  a  new 
ml,  bat  simply  in  arrest  of  Judgment — Held, 
that  the  court  m^t  arrest  tne  judgment  and 
<el  tfode  the  verdict,  but  could  not  go  beyond 
that,  and  dismiss  the  action.  Quay  &  Brown, 
16  L  C.  J.  225,  Q.  B.  1872 ;  422  k  432  G.  G.  P. 

X.  Bad. 

24.  A  judgment  on  the  merits  which  leaves  a 
^mu  m  Scii  undisposed  of  is  bad.  Hart  & 
*»«,  U  L.  C.  J.  133,  S.  G.  B.  187 1 . 

H.  Bt  JuSnOBS  OF  THE  PEAOE. 

26.  Where  two  justices  of  the  peace  have 
Ittni  a  ease  th^  roast  concur  in  the  judgment. 
SLGemauskOkerrier.dL.  G.  J.22,S.G.1864, 
ft.  33  Vic.  cap.  12, 


26.  But  in  a  case  heard  before  three  justices 
of  the  peace,  judgment  may  be  rendered  by  two- 
Trowley  exp,  &  CotU,  9  L.^G.  J.  169,  S.  G.  1865, 

XII.  By  Pbothonotart. 

27.  "Where  a  judgment  of  the  prothonotary  was 
taken  by  default  in  action — Held,  reversing  the 
decision  of  the  court  below,  that,  under  22  Vic ► 
cap.  5,  sec.  11,  the  prothonotary  has  no  power  to 
enter  up  judgment  m  vacation  in  a  case  between 
a  broker  and  a  trader^  although  the  action  be  not 
on  account  stated,  if  the  demand  be  not  for  goods 
sold  or  delivered,  or  for  any  article  sold  or  de- 
livered, or  for  money  lent.  Cochrane  &  Benson 
ei  al,  12  L.  G.  B.  74,  Q.  B.  1861 ;  89  et  sea. 
G.  C.  P. 

XIII.  GhoseJuoee. 

28.  A  judgment  rendered  against  a  principal 
debtor  upon  an  issue  raised  by  him  is  res 
jtidicaia  against  a  surety,  who  is  not  a  party  to 
the  principal  cause.  Brush  et  al.  v.  Wihon  ei  aL^ 
2  L.  G.  L.  J.  249,  8.  G.  1852. 

29.  And  in  another  case  where  the  sureties 
of  a  defendant  arrested  under  capias,  had 
failed  to  comply  with  the  temas  of  their  bond,, 
and  the  plaintin  moved  for  their  imprisonment,, 
which  motion  was  dismissed,  and  subsequently 
moved  to  revise  the  judgment  on  motion  which 
was  also  dismissed — HeM,  that  a  third  motion 
having  the  same  object  would  be  rejected  on  the 
ground  tiiat  the  question  had  already  been  de- 
cided. Benjamin  &  Wilson,  6  L.  G.  J.  246^ 
S.  G.  1861. 

30.  A  judgment  of  the  Griminal  Gourt  in  an 
action  for  tithes  is  absolutely  null,  and  has  noi^ 
the  effect  of  a  chose  jug6e.  Boy  v.  Bergeron,  2 
B.  L.  532,  G.  G.  1867  ;  1188  G.  G.-P. 

31.  A  judgment  dismissing  an  action  against 
the  defendant  at  the  suit  of  the  plaintiffs  for  the 
recovery  of  an  instalment  claimed  as  an 
assessment  for  the  building  of  a  Boman  Gatholie 
church,  on  the  ground  that  the  defendant  was 
not  a  Boman  Gatholie  but  a  Baptist,  is  chose 
jug€e,  and  could  be  so  pleaded  against  a  subse- 
quent action  for  another  instalment,  notwitb- 
standins  that  the  plaintiffs  in  such  subsequent 
action  alleee  and  prove  a  confession  of  faith  as  a 
Boman  Gatholie,  antecedent  to  the  homologation 
of  the  report  of  the  syndics.  Les  Syndics  de 
Lacolle  v.  Duquette,  15  L.  G.  J.  304,  G.  C. 
1871.     ' 

XIV.  GOMPEKSATION  OF. 

32.  One  judgment  may  be  set  up  in  compen- 
sation of  another,  or  by  opposition  dfin  d'annuller 
for  payment  pro  tanto.  Frosie  v.  Esson,  3  Bev, 
deLeg.475,K.  B.  1821. 

XV.  GONFESSIOV  OF. 

33.  Where  the  defendants  besides  their  pleas 
offered  to  confess  judgment — Held,  that  such 
offer,  though  not  technically  a  confession,  was 
conclusive  evidence  of  the  indebtedness.  AurHe 
V.  Duroeher,  18  L.  G.  J.  197,  S.  G.  B.  1873;  94 
et  seq.  G.  G.  P. 

34.  An  admission  in  a  plea  of  a  portion  of 
plaintiff's  demand,  unaccompanied  by  an  actual 
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^confession  of  judgment,  will  not  entitle  the  de- 
fendant to  the  costs  of  contestation,  in  case  the 
plaintiffs  do  not  obtain  judgment  for  more  than 
the  amount  admitted  to  be  due,  and  under  any 
-circumstances  a  prayer  in  such  plea  that  the 
defendant  be  condemned  to  pay  costs  as  in  an 
uncontested  action  only,  is  irregular.  Latham 
V.  Martin,  18  L.  C.  j!  287,  S.  C.  R.  1874;  97 
'C.  C.P. 

XVI.   DlYISIBLE. 

35.  The  amount  of  a  judgment  is  divisible  for 

Turposes  of  execution.    Sin6cal&  ColUtteet  al.y 
5L.  C.  J.2l,Q.  B.  1871. 

XVII.  Effect  op. 

.36.  Where  a  party  condemned  to  execute  a 
•^eed  of  transfer  and  conveyance  refused  and 
neglected  to  do  so  within  a  certain  delay — Held, 
that  the  judgment  of  the  court  would  have  the 
same  effect  as  the  deed  itself.  Spalding  & 
Haskill,  1  Rev.  de  Ue.  398,  Q.  B.  1846. 

37.  Where  the  purcliaser  of  an  immoveable 
refuses  to  take  a  title  of  it,  the  judgment  of  the 
court  will  be  held  to  avail  the  vendor  in  lieu 
thereof.  Mussen  v.  Philbin,  7  L.  C.  J.  166, 
*o.  C  1863. 

38.  In  an  action  before  the  Court  of  Review  in 
Quebec  it  was  decided  that  a  judgment  of  the 
recorder  declaring  a  certain  by-law  of  the  city 
of  Quebec  illegal,  which  was  subject  to  appeal, 
did  not  confer  any  vested  right.  The  CorpoT' 
ation  of  Quebec  &  Dunbar,  17  L.  C.  R.  6,  S.  C.  R. 
a^66. 

XVni.  Errors  in. 

39.  Where  in  a  judgment  against  sureties  the 
-words  jointly  and  severally  were  omitted,  evi- 
dently by  error — Held,  that  the  judgment  must  be 
reformed.  Demers  &  Parant,  6  L.  C.  R.  36, 
Q.  B.  1854. 

40.  An  error  in  the  amount  of  a  judgment 
Tendered  in  the  court  below  may  be  corrected 
in  the  Court  of  Appeal  while  confirming  the 
judgment  in  other  particulars.  Levy  &  Sponza, 
6L.  C.  J.  183,  Q.B.  1858. 

41.  Upon  an  appeal  from  a  judgment  on  a  rule 
for  contraint  par  corps  against  a  defendant  who 
had  become  voluntary  guardian  of  the  things 
seized — Held,  confirming  the  judgment  of  the 
>court  below,  that  a  variance  between  the  final 
judgment  on  the  rule  and  the  terms  of  the  rule 
itself  is  not  a  ground  for  setting  aside  the  said 
judgment.  Brooks  &  Whitney,  4  L.  C.  J.  279  & 
10  C.  C.  R.  244,  Q.  B.  1860. 

42.  Where  a  manifest  error  exists  in  the  judg- 
ment of  the  court  below,  and  the  party  who 
might  claim  the  benefit  of  such  error  desists 
therefrom  by  acte  de  d^sistement  filed,  and  notifi- 
cation thereof  served  upon  the  opposite  party  be- 
fore service  of  the  writ  of  appeal,  such  error  will 
be  held  to  be  effectually  cured,  and  an  appeal 
instituted  for  the  mere  purpose  of  curing  such 
error  will  be  dismissed  with  costs.  Broum  et  cd, 
&  Wood,  8  L.  C.  J.  53,  Q.  B.  1863. 

43.  An  error  in  the  date  upon  which  a  judg- 
ment was  rendered  is  not  a  ground  of  nullity  m 
the  judgment  itself.  Naud  &  Smith,  10  L.  C.  J. 
.217,  Q.  B.  1866. 


44.  And  such  error  can  be  remedied  by  the 
Court  of  Appeal  in  and  by  its  own  judgment.  IV 

45.  An  error  as  to  the  contents  of  an  immove- 
able in  a  judgment  ordering  a  portage  ia  not  i 
cause  of  nullity,  and  such  error  may  be  rectifeii 
in  appeal  by  a  judgment  of  that  court,  without 
costs  for  the  appellant.  Peloquin  et  at.  k 
Brunette  et  ah,  3  R.  L.  386,  Q.  B.  1871. 

XX.  Falsification  of. 

46.  In  an  exparte  case  the  plaintiffs  filed  ui 
inscription  in  improbation  against  the  copy  ut 
the  jud^ent  homologating  the  report  of  tW 
commissioners,  and  the  de%ndant  contested— 
Held,  that  an  inscription  in  improbation  c&dqo( 
be  filed  against  a  judgment  of  the  Superior 
Court  or  any  court,  even  if  the  judgment  har^ 
been  altered  or  falsified  in  any  manner  after  be- 
ing pronounced,  nor  can  such  inscription  U 
filed  against  a  copy  of  such  judgment.  Etak 
et  aL  &  The  Mayor  ei  aL  of  Monirtalj  IT 
L.  C.  R.  409,  S.  C.  1867. 

XXI.  Final. 

47.  Effect  of. — ^Where  a  final  judgment  hu 
been  rendered  in  a  case,  the  court  will  not  inter- 
fere afterwards  to  change  or  modify  it  in  asj 
way  on  motion  or  otherwise.  Huot  v.  Paa^  9 
L.  C.  R.  226,  S.  C.  1869. 

48.  Nor  can  a  judgment  be  changed  or  modi- 
fied in  any  way  ailer  the  court  has  once  ad- 
journed. Bertrand  v.  Beaudnf^  9  L.  C.  R.  260, 
C.  C.  Ig59. 

49.  What  are, — A  judgment  rendered  09  a 
saisie  arrit  by  the  Superior  Court  is  a  final 
judgment,  andTno  appeal  from  such  judgment  lies 
to  the  Court  of  Queen's  Bench  for  Lower 
Canada.  Boston  et  al.  &  LeUivre,  14  L.  G.  R. 
457,  Q.  B.  1864. 

50.  A  judgment  ha  vine  been  reodeied  hj  tbe 
Superior  Court,  under  tne  MunicifMil  Act  oi 
Lower  Canada,  the  defendant  inscrioed  the  caH 
for  hearinjg  in  review.  The  Court  of  Review  on 
motion  rejected  the  inscription.  The  defendant 
having  moved  for  time  to  appeal  from  thii 
judgment  as  firom  an  interlocutory  judgment- 
HeUi,  that  the  judgment  of  the  Court  of  fierier 
rejecting  the  inscription  was  a  final  judeme&t 
and  could  only  be  appealed  from  as  such.  Ya^k^ 
V.  Mullan,  2  L.  C.  L.  J.  250,  Q.  B.  1866. 

51.  A  judgment  of  the  Queen's  Bench,  con 
firming  a  judgment  of  the  court  below  whicl 
dismissed  the  inscription  in  improbation,  id  nu 
a  final  judgment  and,  therefore,  not  susoepUbl 
of  appeal  to  the  Privy  Council.  DarUng  i 
Templeton,  19  L.  C.  J.  106,  Q.B.  1875;  117 

cap. 

XXII.  Foreign. 

52.  To  the  plain  tifi's  declaration  on  a  promii 
sory  note  made  in  the  United  States,  and  on 
judgment  obtained  there  for  the  amount  of  sue 
note,  the  defendant  pleculed  that,  at  the  time  i 
the  institution  of  such  action,  plaintiff  was  i 
prison  in  the  State  of  New  York,  and  was,  by  lb 
laws  there  in  force,  deprived,  during  the  tern)  ( 
his  imprisonment,  of  all  civil  rights,  etc.,  an 
also  that  the  judgment  obtained  in  the  State  ^ 
New  York,  where  the  action  was  brought,  wi 
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void,  inMtnach  as  the  defendant  had  no  domicile 
ifl  the  State  of  New  York  at  the  date  of  the 
ictioD,  but  resided  in  Lower  Canada,  and  was 
never  served  with  any  process  in  the  pretended 
mity  nor  with  any  notice  thereof,  and  was,  there- 
fore^not  amenable  to  the  jurisdiction  of  any 
court  in  the  State  of  New  York — Held,  that  a 
(^ntence  of  a  foreign  court  must  be  limited  in 
it3  effect  to  the  State  in  which  it  was  rendered, 
and  could  not,  therefore,  deprive  an  individual 
ot  his  natural  rights  bevond  that  State,  and  also 
that  the  plea  of  want  of  service  of  process  in  the 
original  action  was  a  good  plea,  ana  sufficient  to 
Ur  an  action  on  a  judgment  obtained  without 
sach  process.  Addams  &  Worden,  6  L.  G.  B. 
237,  Q.  B.  18S6. 

53.  In  aa  action  on  a  foreign  judgment  the 
account  upon  which  it  is  rendered  must  be  pro- 
dactd.  Hoppaek  et  al.  &  Demers,  13  L.  C.  J. 
224,  S.C.  1867. 

54.  Action  will  lie  on  a  foreign  judgment,  not- 
withstanding anything  to  the  contrary  in  the 
Ordinance  of  162'8.  King  v.  Demera,  16  L.  C .  J . 
129,  S.C.R.  1871. 

55.  J^OT  are  such  judgments  subject  to  any 
8h»rter  prescription  than  our  own.    lb. 

56.  A  Judement  rendered  in  a  foreign  country, 
or  eren  m  tfpper  Canada,  has  no  effect  in  Que- 
bec, unless  the  copy  or  exemplification  shew 
that  the  defendant  has  been  regularly  served  in 
the  p/ace  where  the  action  was  instituted.  May 
T.i?ifc4ie,3B.L.440&16L.C.J.81,S.C.R.1871. 

XXHI.  FOBM  OF. 

57.  Where,  in  an  action  by  a  lessee  against  a 
lessor,  to  compel  him  to  fulfil  one  of  the  condi- 
tions of  his  leajse,  according  to  which  he  was 
bonnd  to  provide  materials  for  keeping  the  fences 
in  good  order,  judcment  was  rendered  condemn- 
ing him  to  provide  the  material  within  fifteen 
dars  from  date  of  judgment,  and,  in  default  of 
M  doin^  Ac. — Held,  that  the  judgment  was 
correct  m  form,  and  that,  as  both  parties  were 
betbre  the  court,  the  delay  might  properly  be 
Bi«de  to  ran  from  date  of  judgment,  instead  of 
from  date  of  service  thereof.  Jnrevost  &  Brim,  2 
L.C.L.J.82,  Q.B.  1866. 

5XY.  ly  Absence  op  Attorney. 

56.  A  party  cannot  complain  of  a  judgment 
liemigaing,  by  reason  of  his  absence,  a  plea  by 
uffl  filed,  when  the  cause  was  called  firom  the 
*%  aiWr  adjudication,  on  an  incident  which 
:aajed  the  hearing  to  be  suspended  when  the 
:tfe  was  called  d  tcur  de  rdle.  Stephens  et  al. 
i  Hdnorsft,  6  i>.  G.  B.  3,  Q.  B.  1856. 

^^.  Where  the  parties  to  a  suit  inscribed  for  a 
■e-bearing  of  a  ^murrer  on  which  judgment 
^been  rendered  in  the  absence  of  the  (fefend 
lat's  connsel  firom  the  court,  but  from  which 
ulgmentthe  plaintiff  had  desisted— J7«;(2,  that, 
'ben  judpnent  had  been  once  rendered,  there 
^  an  end  of  the  matter,  and  the  inscription 
ws  discharged.  Clarke  et  oZ.  v.  Clarke  el  ux,,  2 
LCJ.209,S.  C.  1868. 

XXVI.  Lr  CovFOBMirf  with  PLEADnros. 

^^0.  Where  plaintiff  had  brought  action  en 
wnw^e,  instead  of  a  petitory  action^  and  the 


action  had  been  maintained — Held,  in  appeal, 
that  the  judgment  would  not  be  disturbeo,  as 
the  question  nad  not  been  raised  by  the  plead- 
ings, and  as  the  jud^ent  had  settled  correctly 
the  rights  of  the  parties.  Atkinson  et  al,  &  Hall 
et  war.,  19  L.  C.  J:  192,  Q.  B.  1874. 

XXVII.  Interlocutory. 

61 .  An  interlocutory  judgment,  adopting  with- 
out alteration  the  account  of  a  succession  pre- 
pared by  its  order,  passes  in  rejudicatam,  and  it 
IS  not  competent  to  the  representatives  of  a 
minor,  who  is  legally  a  party  to  the  suit,  to  revise 
the  proceedings  or  contest  any  particular  item 
in  tne  account.  Plenderleatk  et  ux.  &  Mb- 
OiUivray  et  aX.y  S.  R.  420,  K.  B.  1831. 

62.  The  court,  however,  may  rectify  an  error 
in  calculation.    lb. 

63.  A  judgment  homologating  an  award  of 
arbitrators  is  an  interlocutory  judgment,  and 
susceptible  of  being  revised.  Tate  et  al.  v.  Janes 
et  al.  &  e  contra,  1  L.  C.  J.  151,  S.  C.  1857 ; 
494  C.  C.  P.  &  Q.  34  Vic.  cap.  4,  sec.  5. 

64.  On  an  appeal  from  a  judgment  quashing 
a  writ  of  capias — Held,  that  such  a  judgment 
was  an  interlocutory  judgment,  and  could  not  be 
appealed  from  deplano.  Berry  &  May,  10  L.  G.  R. 
195,  Q.  B.  1860. 

65.  A  judgment  dismissing  an  inscription  in 
improbation  on  demurrer  is  an  interlocutory 
juogm  ent.  Beaudry  v.  The  Mayor,  etc . ,  of  Mont- 
real, 11  L.  C.  J.  28  &  2  L.  C.  L.  J.  231,  Q,  B. 
1866. 

66.  And  an  appeal  will  lie  from  such  judgment 
accordingly,  as  irom  an  interlocutory  judgment, 
lb.,  &  1116  C.  C.  P. 

67.  An  interlocutory  judgment  entered  by 
error  mav  be  reformed.  Quintal  v.  Boy  et  al., 
14  L.  C.  J.  57,  S.  C.  1868. 

68.  An  appeal  will  not  be  allowed  from  an 
interlocutory  judgment  dismissing  a  demurrer 
to  a  declaration.  Benning  &  Grange,  13  L.  C .  J. 
163,  Q.  B.  1868 ;  1116  C.  C.  P. 

69.  A  writ  for  the  execution  of  an  interlocu- 
tory judgment  may  issue  fifteen  days  from  its 
date,  ana  before  the  rendering  of  the  final  judg- 
ment. Tnidel  &  DesauteU,  4  R.  L.  701  &  17 
L.  C.  J.  56,  C.  C.  1871. 

XXVm.  In  Vacation. 

70.  A  judgment  rendered  by  a  circuit  judge  in 
vacation  by  consent  is  bad,  and  no  appeal  lies 
therefrom.  Leclerc  v.  Globensky  &  (tlohenshy, 
4L.  C.R.  139,8.  C.  1861. 

71.  Where  the  plaintiff,  after  demand  of  plea 
and  expiration  of  the  delays,  proceeded  to  judg- 
ment in  vacation  before  the  prothonotary,  and  the 
defendant  applied  by  motion  to  have  it  set  aside, 
on  the  ground  that,  as  no  demand  of  foreclosure 
had  been  made,  the  ptrothonotary  had  no  juris- 
diction  to  grant  the  judgment — Held,  that  the 
court  in  its  discretion  might  set  aside  such  jud^ 
ment  on  motion.  Beaufield  et  aX.  v.  Wheeler i^ 
L.  C.  J.  21,  S.  C.  I860;  89  et  sea.  C.  C.  P. 

72.  The  defendant  proceeded  by  opposition  to 
set  aside  a  judgment  obtained  in  vacation — HeUd, 
that  he  was  only  bound  to  deposit  the  amount 
of  costs  incurred  by  the  plaintiff  from  the  return 
of  the  action  to  the  obtaining  of  the  judgment, 
without  the  attorney's  fees  provided  in  such  case, 
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And  that  he  was  not  bound  to  furnif<h  the 
plaintiff  with  a  copy  of  the  affidavit  filed  with 
his  opposition .  Gauthier  v.  Marchand^  5  L.  C .  J . 
101,  S.C.  1861;  484  C.  C.  P. 

.73.  A  judgment  rendered  out  of  term  in  the 
Superior  Court  will  be  reversed,  set  aside,  and 
annulled  if  the  court  is  not  adjourned  to  the  day 
when  such  judgment  was  renaered.  Lanigan  & 
Gareauy  14  L.  C.  R.  21,  Q.  B.  1863 ;  469  &  470 
C.  C.  P. 

74.  A  judgment  rendered  on  a  day,  not  being 
a  day  in  term  or  of  enquete,  or  of  enquete  ana 
hearing  on  the  merits,  will  be  set  aside,  each 
party  paying  his  own  costs  in  appeal,  the  costs  in 
the  court  oelow  to  be  subject  to  the  future 
decision  of  the  court.  A  lien  &  The  Corporation 
of  the  Township  oj  Onslow,  15  L.  C.  R.  433, 
Q.  B.  1866;  469&470C.  C.P. 

75.  A  judgment  cannot  betaken  in  vacation 
after  appearance  filed.  Duvernay  et  al.  v.  The 
Corporation  of  the  Parish  of  St.  Bartholemy, 
10  L.  C.  J.  136,  S.  C.  1866  ;  89  C.  C.  P. 

76.  And  where  such  a  judgment  has  been 
rendered  the  defendant  may  consider  it  as  a  final 
judgment,  and  inscribe  the  case  for  review  with- 
out having  put  in  an  opposition  or  having 
waited  until  the  delay  for  so  doing  had  expired, 
lb.,  &  1  L.  C.  L.  J.  I08,  S.  C.  R.  1866. 

XXIX.  Motive. 

77.  Where  a  judgment  founded  on  a  report  of 
experts  was  objected  to,  as  not  being  moiiviy  the 
objection  was  neld  to  be  unfounded,  as  the  judg- 
ment adopted  the  report  of  the  praiicien  in  full.* 
Amiot  et  ux.  v.  IlariineaUy  1  L.  C.  L.  J.  26, 
S.  C.  R.  1866, 

78.  Where  an  opposition  to  the  sale  of  land 
was  based  upon  a  title  arising  from  a  deed  of 
donation  manifestly  fraudulent,  the  judgment 
dismissing  such  opposition  should  be  motive 
that  the  oeed  of  donatio^  was  fraudulent,  and 
not  that  the  opposition  was  uri'^upported  by 
sufficient  proof.  mcGinnisv.  Cartieric  Cariier, 
1  L.  C.  L.  J.  66,  S.  C.  R.  1865  ;  472  C.  C.  P. 

79.  A  judgment  is  not  necessarily  null  be- 
cause the  judge  in  rendering  it  did  not  conform 
to  all  the  provisions  of  art.  472  of  the  Code  of 
Procedure  concerning  the  motive,  etc.  of  such 
judgment.  LaFabrique  de  St.  Julie  de  Somerset 
k  Paquety  1  R.  L.  430,  Q.  B.  1869. 

XXX.  NoN  Obstante  Consensu. 

80.  Where  the  parties  having  gone  to  appeal 
afterwards  consented  that  the  judgment  below 
should  be  reversed,  the  court  heli^  that,  not- 
withstanding 8u6h  consent,  it  was  their  duty  to 
confinn,  if  tne  record  showed  that  the  judgment 
below  was  well  founded.  Mc Andrew  &  Eowan, 
3  R.  L.  439,  Q.  B.  1871. 

XXXI.  NoN  Obstante  Veredicto. 

81.  In  appeal  from  a  judgment  of  the  Super- 
ior Court,  setting  aside*  a  verdict  of  a  jury  in 
favor  of  plaintiff  for  damages  for  verbal  slander 
— Held,  that  where   the  verdict  was  rendered 

•  Every  Judgment  in  contested  eawe  most  contain  a 
■nmmary  statement  of  the  iesnes  of  law  and  of  fiict 
raifed  and  decided .  the  reasons  upon  which  the  decision 
)8  founded  and  the  nime  of  the  Judge.  472  C.  C.  P.— Ed. 


against  law  and  evidence  it  was  properly  set  aside 
by  a  judgment  non  obstante  veredicto,  Fergu- 
son &  Gilmour,  1  L.  C.  J.  131  A  4  L.  C.  R.  57, 
S.  C.  &Q.  B.  185T;  422C.  C.P. 

82.  Where  appeal  was  had  from  a  jud^eni 
rendered  by  tne  Superior  Court,  rejecting  a 
motion  for  a  new  trial  by  defendant  and  entering 
up  iudgment  for  niaintiffs  according  to  the 
verdict  of  the  jurv,  tne  action  being  on  a  promie- 
sory  note,  which  defendant  contenc^  was  paid— 
Held,  reversing  the  judgment  of  the  court  below, 
(9  L.  C.  R.244)  that,  notwithstanding  the  appeal 
was  from  a  judgment  on  a  motion  for  a  new  uial, 
the  court  would  set  aside  the  verdict  and  dis- 
miss the  action  altogether  non  obstante  veredicto, 
where  they  considered  that,  according  to  law 
and  the  evidence  adduced  at  the  trial,  the  verdici 
ought  to  have  been  set  aside.  Tilstone  et  al  k 
Gm  et  al,  4  L.  C.  J.  361  &  10  L.  C.  R.  2hi, 
Q.  B.  1860;  433  C.  C.  P. 

83.  Where  an  action  on  an  insurance  poller 
was  tried  before  a  special  iury  and  verdict 
rendered  for  plaintiff— J?eM,  that  breach  of  «a^ 
ranty  having  been  proved,  that  the  action  ob 
motion  must  be  dismissed,  notwithstanding  the 
verdict.  Grant  v.  ITie  Equitable  Fire  Insur- 
ance Co.,  8  L.  C.  J.  8,  S.  C.  1863 ;  433  C.  C.  P. 

84.  The  defendant  after  verdict  awarding 
damages  against  him  did  not  move  for  a  Dew 
trial,  nor  for  judgment  non  obstante  veredicto— 
Held,  that  the  court  would  arrest  (iie  judgnieni 
and  set  aside  the  verdict,  but  could  not  dol- 
Buit.  Gugy  &  Brown,  16  L.  C.  J.  225,  Q.  B. 
1872. 

XXXn.  Novation  of  Claim. 

85.  Where  a  creditor  had  accepted  pro- 
missory notes  as  a  settlement  of  the  amount  ct 
a  judgment  obtained  against  hie  dehVor—Hdd, 
that  this  was  not  a  novation  of  the  claim,  Uii 
that  the  creditor  must  return  the  notes  befure 
he  could  proceed  to  execution  of  the  judgmenUj 
Dawson  &  Besfosses,  6  R.  L.  334,  Q  B.  1874^ 
1169  C.C. 

XXXni.  Obtained  by  Fraud. 

86.  The  modes  of  settinjg  aside  a  jadgmerl 
enumerated  in  the  Code  of  Civil  Procednreare  nol 
exclusive,  and  a  direct  action  may  be  brought  ki 
the  purpose  where  the  plaintiff  alleges  that  tlii 
judgment  was  fraudulently  obtained  without  iii| 
knowledge  and  without  the  service  on  him  'A 
writ  of  summons.  Kellond  &  Beed,  18  L.  C. 
309,  Q.  B.  1874 ;  606  C.  C.  P. 

XXXIV.  Of  Habbour  Coxiossiokers. 

87.  The  Harbour  commissioners  may  word 
judgment  so  as  to  prevent  its  becomin 
executory  immediately  uler  the  lapse  of  fitl^f! 
days  from  the  day  on  which  it  was  rentie^1^ 
Audet  V.  The  Qiuhec  Harbour  Oommiasioner 
2  Q.  L.  R.  249,  S.  C.  1876. 

88.  But  the  Harbour  Commissioners  cann< 
frame  a  judgment  suspending  a  pilot  so  a:^ 
make  it  ^  take  effect  in  the  event  of  an  a] 
"peal  from  the  opening  of  navigation  nej 
''  year,"  inasmuch  as  by  the  statute  the  terj 
of  suspension  should  aate  fh)m  the  day  tl 
judgment  was  affirmed  in  appeal.     F'ontaine 
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The  Quebec  Earbour  Commissioners,  2  Q  L.  R. 
251,  S.  C.  1876. 

XXXV.  Or  THE  COUKT. 

89.  What  is. — A  judgment  rendered  on  an 
ftpplication  for  a  writ  of  nabeas  corpus,  made  in 
vacation  before  a  judge  of  the  Superior  Court, 
and"  on  return  transmitted  to  the  Superior  Court 
for  farther  proceedings  thereon,  is  a  ludgment 
of  the  court  and  not  of  the  judge,  and  as  such 
i^  susceptible  of  review  or  appeal.  Barlow  & 
Kennec^,  17  L.  C.  J.  253,  Q.  B.  1873. 

XXXVI.  Opposition  TO. 

90.  Where  the  plaintiff  obtained  judgment 
against  the  defendant  by  default  as  an  absentee, 
whereas  he  resided  in  Lower  Canada,  and  the 
defendant  brought  opposition  to  the  judgment 
d  fin  drannuUer — Held,  that  the  opposition 
must  be  maintained  with  costs.  Armstrong 
7.  Crochetibre  &  Orocheiiire,  1  L.  C.  J.  276, 
S.  C.  1849  ;  92  C.  C.  P. 

XXXVII.  Paymeist  op. 

91 .  Where  a  judgment  attacked  by  an  opposi- 
tion had  been  paid  by  the  defendant  before  the 
tiling  of  an  order  for  suspension  of  proceedings — 
HelSy  that  it  must  be  considered  to  be  final  both 
a.^  regards  the  opposantand  all  the  other  parties 
in  the  ca«e.  Molleur  &  Marchand  &  The  Attar- 
nqf  Otnerai,  6  R.  L.  379,  S.  C.  1874. 

XXX Vm.  Beforhatiok  of. 

92.  It  is  onlv  by  means  of  a  requHe  eimle 
or  of  an  appeal,  as  the  case  may  be,  and  not  by 
means  of  an  opposition  dfin  d*annuller  that  the 
ref'Tmation  or  setting  aside  of  an  interlocutory 
jn<l;:ment  can  be  obtamed.  Gibsone  &  Jamieson 
€i  rir,  &  Bealeyy  16  L.  C.  R.  331,  C.  C.  1866. 

93.  In  an  action  for  the  balance  of  the  price 
of  certain  lands  sold  by  the  plaintiff;  the  defend- 
ant pleaded  fear  of  eviction,  and  the  court  below 
ordered  the  plaintiff  to  give  good  and  suflScient 
Clarity  within  one  month — Held,  in  appeal, 
that  the  court  had  power  to  reform  such  judg- 
ment and  to  dismiss  the  action  purely  and  sim- 
ply. Dorion  A  Hyde  et  al,  12  L.  C.  J.  49,  Q.  B. 
1^9. 

XXXIX.  Registration  of. 

94.  Where  two  judgments,  the  one  rendered 
on  the  3l8t  of  May,  1866,  and  the  other  on  the 
3rd  of  June,  1866,  were  registered  the  same  day 
a>l  hour  under  two  different  numbers — Hela, 
thit  they  carried  hypothecs  of  the  same  rank 
and  date.  McConnetl  v.  Dixon  &  Browne  & 
Minn  et  oZ.,  10  L.  C.  J.  140,  S.  O.  R.  1867  :  2130 
C.  C. 

XL.  Relief  ^bom. 

S5.  Where  judgment  has  been  given  against  a 
nnishee  on  an  erroneous  declaration,  he  may 
tt  relieved  from  such  judgment,  and  be  per- 
mitted to  make  a  new  declaration  on  paying  the 
eoets  of  the  first  one.  Atkinson  v.  Walker  k 
Sincennts,  14  L.  C.  J.  60, 8.  C.  1869. 
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96.  Default  judgments  rendered  during  term 
in  the  Circuit  Court  cannot  be  proceeded  against 
by  opposition  under  Art.  484  of  the  Code  of  Pro- 
cedure. Lareau  et  ah  v .  Archambault,  19  L.  C.  J. 
66,  C.  C.  1876. 

XLn.  Sauf  a  se  Pourvoir. 

97.  The  plaintiff  whose  action  has  been  dis- 
missed sans  recours  may  in  revision  ask  that 
it  be  dismissed  only  sauf  d  se  pourv<Hr.  Pillar 
et  al  V.  Larue,  3  R.  L.  704,  S.  C.  R.  1871. 

XLIII.  Signification  of. 

98.  Signification  of  a  judgment  is  not  re- 
quired where  it  has  not  been  given  coniradic- 
ioirement.  Bogerson  &  Begin,  3  Rev.  de  L6g. 
391,  K.  B.  1819. 

XLIV.  Transferred. 

99.  A  judgment  debt  is  legallv  susceptible  of 
transfer,  ana  where  it  has  b^n  legally  transfer- 
red, the  transferee  has  the  right  to  enforce  the 
exeecution  of  the  judgment  in  the  name  of  the 
judgment  creditors.  Bergevin  v.  Persillier  et 
vir,  &  Persillier  et  al.  &  Meloche,  9  L.  C.  J.  78, 
S.  C.  1866 ;  647  C.  C.  P. 

XLV.  Ultra  petita. 

100..  In  an  action  to  revendicate  a  piano  pur- 
chased at  a  judicial  sale — Held,  that  the  court 
had  power  to  declare  the  sale  null  without  any 
conclusion  to  that  effect  in  plaintiff's  declara- 
tion or  special  answers.  ISordhnm^  et  al.  & 
Duplessis  et  vir.,  2  L.  C.  L.  J.  106,  Q.  B.  1866. 

XL VI.  Vague. 

101.  A  judgment  on  an  action  en  rHnte- 
grande,  which  does  not  describe  ths  property 
affected  by  Che  judgment,  will  be  reversed  in 
appeal  on  account  of  vagueness.  Regina  & 
Daly,  8  L.  C.  J.  470,  Q.  B.1868. 


JURAT. 

I.  Regularity  of. 

102.  The  jurat  to  an  affidavit  for  an  attach- 
ment before  judgment  bein^  subscribed  by  the 
prothonotary,  which  office  is  held  by  two  per- 
sons, was  stated  to  have  been  taken  ''  before 
me '' — Held,  that  the  writ  would  not  be  quashed 
on  that  ground.  The  Oity  Bank  &  Hunter  k 
Maitland,  2  Rev.  de  L^g.  470,  Q.  B.  1847. 

103.  And  held,  also,  that  the  affidavit  would 
not  be  held  bad  by  reason  of  erasures  not  men- 
tioned in  the  jurat  of  immateriid  words.    lb. 

104.  And  in  an  affidavit  for  capias — Held,  that 
the  words  '^maketh  oath  and  saith''  were  a 
sufficient  averment  that  the  deponent  had  been 
sworn,  and  that  it  was  consequently  unnecessary 
to  say  that  he  had  been  duly  sworn.  Berry  v. 
May,  13  L.  C.  R.  1,  S.  C.  1869. 

106.  And  held,  also,  that  the  words  "at 
Quebec ''  were  a  sufficient  indication  ot  the 
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plaoe  where  the  deponent  had  been  sworn,  and 
that  the  day  of  the  month  and  year  being  writ- 
ten in  figures  was  sufHcient.    lb. 

106.  Where  the  jurat  to  an  affidavit  for  attach- 
ment before  judgment  was  worded  as  follows : — 
'*  Sworn  at  the  city  of  Montreal,  this  3rd  day 
of  November,  1862" — Heldf  to  be  irregular  and 
bad.  Robertson  et  al.  v.  Attvoell  &  I^DotLgall^ 
7  L.  C.  J.  48,  S.  C.  1862. 

107.  And  in  another  case  where  the  words 
"before  us''  were  omitted  in  the  jurat  to  an 
affidavit  to  an  attachment  before  judgment, 
sworn  to  befbre  the  prothonotary  of  the  Superior 
Court  for  the  district  of  Montreal — Held,  to 'be 
a  fatal  omission  and  the  attachment  issued  on 
such  affidavit  was  quashed  upon  motion. 
Heugh  et  al.  v.  Ross,  8  L.  C.  J.  96,  Q.  B.  1862. 

108.  An  affidavit  with  an  opposition,  sworn 
before  a  commissioner  for  the  District  of  Que- 
bec, where  the  jurat  did  not  show  where  the 
affidavit  was  sworn,  was  held  to  be  insufficient. 
Robertson  et  al.  v.  Fontaine,  20  L.  C.  J.  195, 
S.C.  1876. 


JURISDICTION. 

I.  Evidence  of,  109. 

II.  Exception  to,  110. 

III.  Excess  of.  111. 

IV.  How  Determined,  112. 

V.  In  Actions. 

Against  Foreign  Company,  113. 
Against  Judge  of  Vice-Admiralty   Court, 
114. 

For  Seam^n^s  Wages, lib. 
In  Demolition,  1 16. 
Of  Damages,  see  DAMAGES. 
On  Promissory  Notes,  117. 

VI.  Ik  Cases. 


Of  Bigamy,  118. 
(^  Capias,  119, 1 
Of  Extradition,  121. 


VII.  In  Church  Matters,  122-126. 

VIII.  In  Criminal  Cases,  126, 127. 

IX.  Indication  of,  128. 

X.  In  Election  Cases,  129. 

XI.  In  Insolvency,  130-132. 

XII.  In  Lessor  and  Lessee  Cases,  133-146. 

XIII.  In  Matters  of  Tithes,  147. 

XIV.  In  Matters  of  Tutorship,  148. 

XV.  In  Personal  Action,  149. 

XVI.  Of. 

Church  Synod,  150. 
arcuit  Court,  151-161. 
CivU  Oourts,U2. 
Commissioners  Court,  163-167. 


Magistrates  Courtj  201. 

Municipal  Corporations,  see  MUNICIPAL 

CORPORATIONS. 
Police  Maaistrate,  202. 
Provincial  Legislature,  203-207. 
Queen's  Bench  in  Appeal,  208-217. 
Recorder,  218,  219. 
Recorder's  Court,  220. 
Superior  Court,  221-230. 
Superior  Court  in  Review,  231-236. 
Vice-Admiralty  Court,  237-257. 

XVII.  Over  River  St.  Lawr knob,  258. 

XVIII.  Trial  of  Questions  of,  269. 

XIX.  Waiver  of  Objection  to,  260,  261. 

XX.  Where  Several  Defendants,  262. 

I.  Evidence  of. 

109.  The  defendant  had  appeared,  and  the 
court  was  about  to  render  judgment  in  the 
case,  when  it  was  discovered  there  was  no  writ  in 
the  record-^ Held,  that  the  diUb4r6  must  be  dia- 
charged  on  the  ground  that,  although  the  defen- 
dant iiad  a  right  to  appear  without  na vine  been 
served,  yet  it  was  necessary  that  a  writ  of  sum- 
mons  should  have  issued,  and  should  appear  in 
the  record,  in  order  to  give  jurisdiction  to  the 
court.  Taylor  v.  S&nical  et  al.,  3  L.  C.  J.  53, 
S.  C.  1868. 

II.  Exception  to. 

110.  Though  a  real  action  can  only  be  brought 
in  the  district  in  which  the  immoveable  in  que?*- 
tion  is  situated,  yet  an  appearance  by  a  detemi- 
ant,  without  plcAdin^  the  exception  or  pleading  to 
the  merits  oi  the  action,  is  a  waiver  of  the  excep- 
tion to  the  Jurisdiction .  Whyie  es  qual  v.  Lynch 
et  al.,  17  L.  C.  J.  76,  S.  C.  1873 ;  37  C.  C.  P. 

ni.  Excess  of. 

III.  Held,  on  certiorari,  that  there  is  no  exce8!> 
of  jurisdiction  in  the  fact  that  a  Commiasionera 
Court  has  granted  ei^t  days  to  plead,  although 
the  service  of  the  wnt  was  not  personal.  Good- 
man  exp.,  6  L.  C.  R.  476,  S.  C.  1860. 

IV.  How  Determined. 

f  112.  Action  was  brought  for  i:61  108.>and  the 
f  defendant  by  declinatory  exception  pleaded  that 
i  he  owed  only  J£25,  ana  that  the  Circuit  Court, 
I  consequently,  was  the  only  court  of  oompelent 
I  jurisdiction-^ir4s2e{,  that  the  amount  demiinded, 
I  and  not  the  amount  actually  due,  must  determine 
I  thejurisdiction  of  the  court.  (T^n^MXT.X^ronx, 


168. 


Cammisnanersfiyr  the  Erection  of  Finishes  1 1  L.  C.  J.  286,  S.  C.  1867 ;  28  &  1063  C.  C.  P. 


Council  of  the  Bar,  169. 
Courts,  no,  171. 
District  Ma^strate,  172. 
Harbor  Commissioners,  173. 
Judge  in  Appeal,  174, 176. 
Jud^e  in  Cases  of  Contempt,  176. 
Juwge  m  Chambers,  177-186. 
Judge  in  Election  Matters^  187, 
Judge  in  Insolvency,  188. 
Judge  in  Matters  of  Tutorship,  189. 
Judge  of  Queen's  Bench^  190, 191. 
Judges,  192. 
Justices  of  the  Peace,  193-200. 


V.  In  Aotions. 


'  113.  Against  Foreign  Company . — ^In  an  action 
in  which  the  defendants  were  a  foreign  company, 
having  no  domicile  in  Lower  Canada,  but  had  an 
agent  m  the  Quebec  district,  in  whose  custody 
they  had  some  personal  property— ^eZ<i,  on  a 
declinatory  exception,  that  there  was  no  juris- 
diction,  and  the  action  was  dismissed.  JFVoMtn^ 
ham  V.  The  Brockville  and  Ottasea  Bailwaylk 
Dickenson  et  al.,  3  L.  C.  J.  262,  S.  C.  1869 1  61 
C  C.  P. 
*114.  Against  Judge  of  VieeAdmiralfy  CovrU 
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--The  court  has  no  jorisdiction  in  an  action 
agiinst  the  judge  of  the  Court  of  V ioe  Admiralty 
to  recover  back  money  paid  to  him  ae  fees  in  a 
rait  determined  in  that  court,  but  the  remedy 
i?  by  amieal  to  the  High  Court  of  Admiralty  in 
England^  or  to  the  king  in  his  Privy  Council. 
WSsm  ▼.  Kerr,  S.  R.  Ml,  E.  B.  182d. 

115.  For  Seamen's  Wages. — ^Where  a  reesel 
bad  been  sold  in  execution  of  a  judgment  of  a 
magistrate  for  the  recovery  of  wages  due  to  the 
mea  employed  on  her — Held,  that,  as  the  vessel 
watt  not  owned  or  registered  in  this  province 
that  all  the  proceedings  had  concerning  ner  were 
absolutely  null  and  void.  Kerr  v.  GfUdersleeve, 
3  L.  C.  J.  304  &  8  L.  C.  R.  267,  S.  C.  1858. 

116.  In  Demolition. — Where  an  action  in  de- 
molition of  a  servitude  was  brought  before  the 
Circuit  Court — Held,  that  the  value  of  the  ser- 
vitude must  be  alleged  and  proved  to  be  under 
$200,  in  order  to  establish  the  jurisdiction  of  the 
court.  Dorval  v.  Cheoalier,  4  L.  C.  J.  263, 
S.  C.  R.  1870 ;  1054  C.  C.  P. 

117.  Oil  Promissory  Notes. — An  action  was 
brought  in  Montreal  on  a  promissory  note,  dated 
in  Montreal,  but  really  made  in  another  district 
^HM,  that  a  declinatory  exception  would  lie, 
even  though  not  accompanied  by  affidavit,  and 
tbe  action  was  dismissed.  Hudon  v.  Cham- 
pagne, 17  L.  C.  J.  45,  S.  C.  1873 ;  145  C.  C.  P. 

VI.  Is  Cases. 

118.  Of  Bigamy, — On  motion  for  arrest  of 
judgment  in  a  case  of  bigamy — Held,  that  the 
irora  *'  elsewhere  "  in  the  statute  gives  the  court 
its  jurisdiction  with  r^aid  to  offences  committed 
in  the  United  States  by  British  subjects,  but 
that  the  allegation  to  prove  that  he  was  a  British 
subject  is  necessary  to  support  the  indictment. 
Rcgina  v.  McQuiggan,  2  L.  C.  R.  340,  Q.  B. 
lHo2. 

Wi.  Of  Capias. — ^In  a  case  of  capias  in  an 
action  for  leas  than  £15 — Held^  that  the  quashing 
1^  the  writ  did  not  deprive  the  Superior  Court 
of  jurisdiction  over  such  action  with  regard  to 
pQoseqaent  proceedings  thereon.  Elwes  v. 
Franeiseo,  1  L.  C.  J.  188,  8.  C.  1857. 

120.  But  in  another  case  in  which  a  capias 
bad  issued  for  a  claim  of  $68,  but  had  not  been 
executed — Held,  that  the  Superior  Court  had  no 
further  jurisdiction  in  the  matter.  Tessier  v. 
Leaault,  5  R.  L.  472,  S.  C.  1874. 

121 .  Of  Extradition. — A  jud^  of  the  Superior 
Court  ofliower  Canada  has  jurisdiction  over  the 
«Teral  classes  of  offences  enumerated  in  the 
treaty  between  Great  Britain  and  the  United 
Sfatea,  commonly  known  as  the  Ashburton 
Treaty.  Regina  v.  Young  et  al.,  9  L.  C.  J.  29, 
S.  C.  1865,  Imp.  Act  33  &  34  Vic.  cap.  52,  sec 

VII.  Is  Chuboh  Matters. 

122.  Civil  Courts,  as  a  rule,  will  not  interfere 
vrith  the  determination  of  t)ie  maioritv  of  a  cor- 
Doration,  sueh  as  that  of  St.  Anarew^s  church, 
jftcmtreal,  where  no  civil  rights  as  to  property  are 
involved.  Johnston  v.  The  Ministers  and 
Trustees  of  St.  Andrew's  Church,  18  L.  C.  J. 
113,  S.  C.  1873. 

123.  The  obligation  on  the  part  of  Catholics  to 
pay  tithes  for  the  support  of  cemeteries,  etc.,  is 


established  by  the  civil  law,  and  gives  rise  to 
corresponding  duties  on  the  part  of  the  church 
in  question,  which  can  be  decided  onlv  hj  the 
civil  courts.  Brown  &  The  Owr6  ae  Notre 
Dame  de  Montreal,  6  R.  L.  679,  P.  C.  18T4. 

124.  The  Civil  Courts  have  also  jurisdiction  in 
oases  partly  of  a  temporal  and  partly  of  a  spiri 
tual  nature,  when  brought  before  them  in  a 
reeular  manner.    lb. 

126.  Held,  also,  that  baptisms,  marriages  and 
burials  are  such  mixed  mattters  as  may  be 
taken  cognizance  of  by  the  courts. 

Vin.  Ih  Criminal  Cases. 

126.  The  Court  of  Queen's  Bench  has  only 
power  to  grant  a  new  trial  in  criminal  cases  when 
sitting  as  a  Court  of  Error  and  Appeal.  Regina  v. 
Dougall,  6  R.  L.  578,  Q.  B.  1874;  Q.  32  &  33 
Vic.  cap.  29,  sec.  80. 

127.  A  prisoner  was  arrested  for  thefl  com- 
mitted in  the  United  States,  and  had  submitted 
to  the  jurisdiction  of  a  Canadian  magistrate,  and 
had  been  condemned  to  eieht  months'  imprison- 
ment and  afterwards  applied  by  habeas  corpus 
for  liberation — Held,  that  even  tne  consent  of  the 
prisoner  did  not  give  jurisdiction  to  the  magis- 
trate where  none  otherwise  existed.  Regina  v. 
Hebert,  5  R.  L.  424,  S.  C.  1874. 

IX.  Indication  of. 

128.  A  petition  ^or  quo  warranto  addressed  to 
**  J.  P.,  Judge  of  the  Superior  Court,  having  and 
exercising  jurisdiction  m  the  district  of  Three 
Rivers,"  is  an  indication  of  the  tribunal  and 
of  the  judee,  equivalent  to  that  referred  to  by 
the  English  authors.  Bureau  &  Normand  k 
Gouin  et  al,  5  R.  L.  40,  S.  0. 1873. 

X.  In  Election  Cases. 

129.  A  fine  of  $200  imposed  by  C.  S.  C.  cap. 
6,  sec.  60,  for  falsely  assuming  to  vote  in  the 
name  of  a  person  whose  name  appears  in  the  list 
of  voters,  cannot  be  recovered  in  a  court  of  civil 
jurisdiction,  inasmuch  as  the  offence  is  a  misde- 
meanor, and  can  be  tried  only  in  a  criminal 
court.  Barrette  v.  Bernard,  14  L.  C.  R.  435, 
C.  C.  1864. 

XI.  In  Insolvency. 

130.  No  judge  in  the  Province  of  Quebec  has  a 
riffht  to  interfere  with  matters  in  insolvency 
which  have  originated  in  Ontario,  where  the  in- 
solvent has  his  domicile,  even  though  the  as- 
signee reside  in  the  Province  of  Quelle  and  the 
affairs  of  the  estate  be  conducted  in  Montreal. 
McDonnell  in  re  &  Tyre  &  Kenny,  15  L.  C.  J. 
145,  S.  C.  1871. 

131.  Held,  also,  that  the  judge  having  juris- 
diction is  the  judge  of  the  domicile  of  the  insol- 
vent. 

132.  Where  the  Legislature  of  the  Province  of 
Quebec  passed  an  act  which  had  the  effect  of 
changing  the  constitution  of  an  incorporated 
benent  society  in  such  a  manner  as  to  compel  a 
widow  to  accept  from  the  society  the  sum  of 
$200,  instead  of  a  life  rent  of  7s.  6d.  weekly,  on 
the  ground  that  the  society  was  insolvent — Held, 
reversing  the   decisions  of  both  the  Queen's 
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Bench  and  the  Superior  Courti  that  the  act  in 
question  related  ezclusivelj  to  a  matter  merely 
of  a  local  or  private  nature  in  the  province, 
which  by  the  92nd  sec.  of  the  Imperial  Act 
was  assigned  to  the  exclusive  competency  of  the 
provincial  legislature,  and  did  not  fall  within 
the  category  of  bankruptcy  or  insolvency  or  any 
other  class  of  subjects  which  by  the  91st  sec.  of 
such  Act  are  reserved  for  the  exclusive  legisla- 
tive authority  of  the  Parliament  of  Canada. 
V  Union  St  Jacques  v.  Belisle,  20  L.  C.  J.  29, 
P.  C.  1874. 

XII.  In  Lessor  and  Lessee  Cases. 

133.  The  plaintiff  claiming  £500  damages 
from  the  defendant,  for  breach  of  contract  in 
refusing  to  eive  him  possession  of  certain  pre- 
mises according  to  the  terms  of  a  written  lease, 
brought  his  action  under  what  is  known  as  the 
Lessor  and  Lessee  Act,  and  the  defendant  declined 
to  the  jurisdiction — Held,  in  two  decisions,  one 
on  the  demurrer  of  the  plaintiff  and  one  on  the 
merits  of  the  exception,  that  the  court  had  no 
jurisdiction,  and  the  exception  must  be  maintain- 
ed. Close&  Close,  3  L.  C.  J.  140,  S.  C.  1867 ;  887 
C.  C.  P. 

134.  In  another  action  by  a  lessor  against 
a  lessee  for  damages  occasioned  to  the  pre- 
mises, and  for  violation  of  the  conditions  of 
the  lease  in  sub-letting — Held,  on  the  declin- 
atory exception  of  the  defendant,  that  it  was 
the  amount  of  the  annual  rent  and  not  the 
gross  amount  for  the  whole  term  of  the  lease 
which  governed  the  jurisdiction.  Bedard  & 
DoHon,  3  L.  C.  J.  253,  C.  C.  1858 ;  887  C.  C.  P. 

135.  And  in  an  action  on  a  lease  for  five  months 
— Held,  that  where  the  term  of  a  lease  was  less 
than  a  year,  and  the  amount  of  the  rent  for  the 
time  specified  did  not  exceed  £50,  that  the  Cir- 
cuit Court  had  jurisdiction,  notwithstanding  the 
5th  sec.  of  the  Lessor  and  Lessee  Act,  and  not- 
withstanding the  annual  value  or  rent  of  the 
property  leased  would  exceed  £60,  if  the  term 
extended  to  a  period  of  one  year.  Clairmoni  et  ux, 
V.  Dickson,  4  L.  C.  J.  4,  C.  C.  1859. 

136.  In  actions  under  the  Lessor  and  Lessee 


ada,  an  action  for  the  rescission  of  a  lease  of  pro- 
perty situated  in  Upper  Canada  is  not  within 
the  jurisdiction  of  tne  court  here.  Senauer  et 
aL  V.  Porter  et  aL,  7  L.  C.  J.  42,  8.  C.  1862. 

140i  Under  the  provisions  of  the  Btatat^ 
amending  the  act  respecting  lessors  and  lessees, 
the  amount  of  rent  sued  for  indicates  the  coort 
havine  jurisdiction  over  the  demand,  and  the 
court  nas  no  jurisdiction  and  cannot  regard  the 
amount  due  for  rent  and  furniture  as  having 
any  influence  in  the  matter,  although  hired  by 
the  defendant  from  the  plaintiff  by  the  same 
lease  as  the  house.  Kelly  v.  ShrapneU,  H 
L,  C.  E.  214,  S.  C.  1863. 

141.  The  plaintiff  in  an  action  for  rent  and 
damages  prayed  that  the  defendant  be  con- 
demned, withm  a  delay  to  be  fixed  by  the  court, 
to  remove  certain  ob8tructions  in  the  drain  aui 
sink,  and  the  defendant  having  excepted  to  the 
jurisdiction  on  account  of  such  conclusion^— 
Held,  that  the  action  must  be  dismissed. 
Beaadry  &  Thibodeau,  7  L.  C.  J.  137,  C.  C. 
1863. 
^     U2    Jj^  ^n  i^fttif^n  f^  r<>f^ind  a  lease,  the  juQs- 

I  diction  of  the  court  is  determined  py  ike  amoutf. 

I  ^f  the  annual    renT    Thiy  v.    GcudreatdiAi 

\r — ~ 


44,S.C.  ly^i. 

137.  Action  was  brought  before  the  Superior 
Court  to  recover  arrears  of  rent  for  seven  years, 
at  the  rate  of  $100  per  jesa,  and  the  defendant 
excepted  to  the  jurisdiction  on  the  ground  that, 
under  the  Lessor  and  Lessee  Act,  the  Superior 
Court  had  no  jurisdiction  where  the  annual 
rent  did  not  amount  to  $200 — Held,  maintaining 
the  pretensions  of  the  plaintiff,  that  the  action 
was  brought  under  the  common  law  and  not 
under  the  Lessor  and  Lessee  Act,  and  the  proce- 
dure in  ordinarv  cases  having  been  followeo,  that 
the  Superior  fconrt  had  jurisdiction  as  in  an 
ordinary  action  for  $700.  Fisher  etal.k  Vachon, 
6  L.  C.  J.  189,  S.  C.  182. 

138.  But  held  at  the  same  time,  that,  if  the 
action  had  been  for  damages  for  the  non-ful- 
fillment of  the  conditions  of  the  lease,  the  result 
would  have  been  different.    lb. 

139.  Action  was  brought  to  set  aside  a  deed 
of  lease  of  a  store,  etc.,  m  Ottawa — Held,  that, 
although  the  defendant  resided  in  Lower  Can- 


1.  U.  K.  m,  a.  0.  1864. 

143.  The  Circuit  Court  has  no  jurisdiction  t 
grant  the  resiliation  of  the  lease  where  tht 
annual  rent  exceeds  $200,  although  the  damages 
cjaimed  be  under  that  amountr  Jkclfinnis  s/l 
Horneman,  14  L.  (J.  Jr^247lSr€.  R.  1870;  itt54 
C.  C.  P.,  &  Q.  34  Vic.  cap.  4,  sec.  9.  ( 

144.  In  actions  in  ejectment  the  jurisdiction  o{ 
the  court  is  determined  bv  the  anK>unt  of  the 
lease,  and  not  by  the  amount  claimed.  TJorion 
V.  Poulin,  4  R.  L,  666,  C.  C.  1872. 

145.  In  the  cities  of  Montreal  and  Quebec  the 
Superior  Court  has  original  jurisdiction,  to  the 
exclusion  of  the  Circuit  Court  in  a  case  betwefi 
lessor  and  lessee  to  rescind  a  lea.se ,  where  the 
amount  of  rent  or  damages  demanded  exc^!« 
$100.  Beaudry  &  Denis,  20  L.  C.  J.  264,  Q.  6. 
1876,  Q.  34  Vic.  cap.  11. 

146.  The  respondent  sued  in  the  Superior 
court  for  $60,  namely  $27  for  assessments,  And 
$33  for  arrears  of  rent,  and  also  prayed  for  the 
resiliation  of  the  lease.  The  defendant  filed  de- 
clinatory exception,  which  was  rejected — Held, 
reversing  the  decision  of  the  court  below,  that 
an  action  to  resiliate  a  lease,  where  arrears  of 
rent  or  damages  are  also  claimed,  must  be 
brought  in  the  superior  or  Circuit  Courts  acconl- 
ing  as  the  amount  of  rent  or  damages  claime'i 
is  within  the  jurisdiction  of  the  Circuit  or 
Superior  Court.  Vbisard  &  Saunders,  Legal 
News  41,  Q.  B.  1877. 

XIII.  ly  Matters  of  Tithes. 

147.  The  action  for  tithes  is  a  mixed  action!^ 
and  the  Commissioners  Court  has  no  jurtadictiou 
in  such  case.  Boy  &  Bergeron,  2  R.  L  532/ 
C.  C.  1867;  1188C.  C.  P. 

XIV.  Ik  Matters  of  Tutorship. 


148.  In  a  contestation  between  the  matemax 
and  paternal  ^fandfathers  of  certain  minorf , 
both  of  whom  had  been  appointed  tutor — Held: 
reversing  the  judgment  of  the  court  below,  thai 
the  tutorship  must  be  conferred  by  the  judge 


7M 


JURISDICTION. 


JURISDICTION. 


702 


•oTthe  district  in  which  the  &ther  of  the  minors 
had  his  domicile,  but,  in  the  evefit  of  two  differ- 
ent tatorships  having  been  conferred  in  different 
dietricls,  as  in  the  present  instance,  the  court 
called  upon  to  aoyuoicate  upon  the  tutorship 
cooferred  in  its  district  may  be  and  is  bound  to 
pronounce  equallj  ui)on  the  validity  of  the 
other,  if  it  is  brought  in  question.  Beaudet  v. 
/>imn,  5  L.  C.  B.  Sh,  Q.  B.  1855. 

XV.  Iir  Pe&sonal  Action. 

149.  In  an  action  on  a  bond  directed  against 
two  defendants,  one  of  whom  resided  in  Montreal 
and  the  other  in  Quebec,  and  who  were  served 
at  their  respective  domiciles — Held^  that  the 
Superior  Court  at  Montreal  had  jurisdiction. 
Th^  atv  Bank  v,  Femberfon  et  al.,  6  L.  C.  R. 
413,  S.  C.  1855  J  38  C.  C.  P. 

XVI.  Of. 

150.  Church  Synod. — When  the  certificate  of 
election  j^nted  to  a  lay  delegate  to  the  Synod 
of  the  diocese  of  Montreal  by  the  chairman  of 
the  vestry  meeting  held  for  the  election  of  lay 
delegates  is  in  form,  and  found  to  be  satisfactory 
by  the  committee  appointed  to  examine  the 
certificate  of  the  lay  dele^tes,  it  is  not  compe- 
tent for  the  Synod  to  enquire  into  the  validity  of 
the  proceedings  of  the  vestry  meeting,  or  in  any 
wav  to  tiy  the  validity  of  the  election  certified 
to  in  the  certificate.  *  Davidson  &  Bakery  14 
L.C.J.  165,  S.C.  1870. 

151.  Circuii  Court. — The  Circuit  Court  sitting 
in  any  given  circuit  has  jurisdiction  in  actions 
the  cause  of  which  has  arisen  within  the  limits 
of  such  given  circuit,  although  the  defendant 
reside  in  a  district  other  than  that  in  which 
^ch  nren  circuit  is  situated,  and  has  been 
eervea  with  process  in  such  other  district. 
Hardie  et  al,  k  TroUier  et  al.,  1  L.  G.  B.  286, 
S.  C.  1851 ;  34  C.  C.  P. 

152.  The  Circuit  Court,  sitting  as  a  Court  of 
Appeal,  ander  the  Municipal  Act  of  1860,  has  the 
power  to  quash  a  municipal  by-law  and  a 
judgment  of  an  inferior  tribunal,  and  that  even 
when  the  nullity  of  the  by-law  has  not  been 
invoked.  Daoust  v.  DumaU,  7  L.  C.  J.  110, 
C.  C.  1861 ;  1057  C.  C.  P.  &,  461  k  462  M.  C. 

153.  Action  was  brought  against  the  defend- 
ftot  for  the  amount  of  assessments  made  upon 
his  property  for  the  construction  of  a  new 
church  and  sacristy,  and  the  defendant 
pleaded  causes  or  grourds  of  nullity  in  the 
assessment — Htld^  that  the  court  had  no  juris- 
diction to  take  cognisance  of  such  causes  or 
pmnds  of  nullity,  which  should  form  the  sub- 
ject of  a{^)eal  from  the  decision  of  the  commis- 
coners  or  by  certiorari.  Les  Syndics  de  la 
Pwrviaae  de  St,  Norbert  d^Arihabaska  v.  Pa- 
cak2,6  L.  C.  J.  290,8.  C.  1862 ;  C.  S.  L.  C.  cap. 
1?,  fees.  21  A  22. 

154.  On  an  appeal  from  a  judgment  of  the 
Circuit  Court,  in  an  action  for  an  alimentary 
allowance,  where  the  court  had  granted  to  the 
plaintiff  jC28  per  annum  during  life — Held,  re- 
veising  the  judgment,  that  the  court  had  not 
jarisdiction  in  an  action  for  alimentary  allow- 
•u^eoff^  per  annum,  and  that  the  judgment 
must,  therefore,  be  set  aside.    Smith  et  ux.  k 


Pattony  14  L.  C.  E.  323,  Q.  B.  1863  j  1053  & 
1054  C.  C.  P. 

155.  The  Circurt  Court  has  no  iurisdicti^ 
over  possessory  actions. 
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IcKay  V. 
L.  C.  i.  221,  Q.  B.  1869  ;  1058  C.  C.  P. 

156.  The  Circuit  Court  has  jurisdiction,  con- 
formable with  C.  S.  L.  C.  cap.  24,  sec.  49,  ss.  5 
in  an  action  for  the  removal  of  encroach- 
ments. La  Corporation  de  St.  Martin  k  La 
Compagnie  des  Chemin  de  Peage  de  I' Isle  Jisus, 
15  L.  C.  J.  106,  Q.  B.  1871 ;  1054  C.  C.  P. 

157.  An  action  for  less  than  $100  asking  that 
the  defendant,  who  is  only  held  hypothe- 
carily  for  the  payment  of  the  debt,  be  con- 
demned to  pay  the  amount,  unless  he  prefers  to 
abaiidon  the  property,  etc.,  is  a  demand  within 

.  the  jurisdiction  of  the  Circuit  Court.  Rodier  v. 
Hiberty  15  L.  C.  J.  269,  S.  C,  k  16  L.  C.  J.  41, 
S.  C.  R.  1871 ;  1054  C.  C.  P. 

158.  The  Circuit  Court  has  sole  iurisdiction 
in  an  action  for  the  resiliation  of  a  deed  of  sale 
of  immoveables  for  non-payment  of  the  price, 
when  the  value  of  the  immoveables  does  not  ex- 
ceed $200.  Gaboury  v.  Leclaire,^B,.  L.74,  C.  C. 
1872. 

159.  The  Circuit  Court  has  no  jurisdiction  in 
the  resiliation  of  a  lease  where  the  annual  rent 
is  upwards  of  $100,  although  the  amount  de- 
manded be  less.  Dorion  k  roulin,  4  R.  L.  666, 
C.  C. 1872. 

160.  The  Circuit  Court  cannot  take  cogni- 
sance of  the  validity  of  a  municipal  valuation  roll. 
Laurent  v,  Tfie  Vorporation  of  the  Village  of 
St.  Jean  BaptisU,  17  L.  C.  J.  192,  S.  C.  1873. 

161 .  The  Circuit  Court  has  no  power  to  enforce 
the  execution  of  a  judgment  which  it  has  render- 
ed, reversing  a  judgment  of  the  justices  of  the 
peace.  The  Corporation  of  The  Town  or 
jBourg'qf  William  Henry  k  Guevremont,  2  R.  L. 
44,  Q.  B.  1868. 

162.  CUnl  Courts. — Although  the  Civil  Courts 
in  Canada  maj^  not  be  competent  to  entertain  a 
suit  in  the  nature  of  the  appel  comme  d'abus, 
yet  the  jurisprudence  and  precedents  relating  to 
such  a  suit  may  be  considered  as  evidencing  the 
law  of  the  Roman  Catholic  Church  in  the  Pro- 
vince of  Quebec.  Brown  k  The  Gur6,  Sc,  o\ 
Notre  Dame  de  Montreal,  20  L.  C.  J.  228,  P. 
1874. 

163.  Commissioners  Court. — Commissioners 
for  the  summary  trial  of  small  causes  have  no 
jurisdiction  in  an  action  where  the  claim, 
amounting  to  more  than  twenty-five  dollars,  has 
been  divided  in  order  to  give  jurisdiction  to  the 
court.  Desparois  exp.  k  Laberge,  7  L.  C.  J.  35, 
S.C.  1859;  1188  C.  C.  P.  T 

164.  The  Commissionerfl  Court  han  ju^iaf^if'.-  y 
tion  in  an  action  for  the  rec^v^rv  of  the  balance  C 
oi  a  sum  exceeding  $25,  provided  such  PSTgTrre  ^ 
does  noi  446560  llVat  sum,    isouroeau  exp.,  13 

L.  C.  K.  65,  S.  C.  1562. 

165.  The  jurisdiction  of  the  Commissioners 
Court  for  the  summary  trial  of  small  causes  ex- 
tends to  actions  by  creditors  against  the  heirs  of 
the  deceased .  Charbonneau  exp.,  7  L.  C.  J.  122, 
S.C.  1863;  1188C.  C.  P. 

166.  The  Commissioners  Court  for  the 
small  causes  has  no  j urisdiction  in  actic 
tithes.    Boy  v.  Bergeron,  2  K.  L.  632,  C.  C' 
TSBT;  1188C.  C.  P. 

167.  In  an  action  brought  before  the  Com- 
missioners Court  for  the  summary  trial  of  small 
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causes  the  jurisdictioo  must  appear  on  the  face 
of  the  proceedings^  and  a  defendant  who  has 
been  condemned  may  demand  that  the  judg- 
ment be  set  aside,  on  the  ground  that  neither  the 
service  nor  the  judgment  show  the  jurisdiction 
of  the  court  m  tne  matter.  Macfarlane  & 
Bourgaulty  16  L.  C.J.  221,  S.  C.  1872;  1196 
C.  C.  P. 

168.  Commissioners  for  the  Erection  oj 
parishes, — Commissioners  appointed  for  the 
erection  civile  of  parishes  cannot  delegate  their 
power  and  authority  to  one  of  their  number,  and 
all  proceedings  taken  on  the  merits  of  a  peti- 
tion presented  to  them  under  such  delegation  of 
authority  are  void,  as  being  in  excess  of  their 
jurisdiction.  Robert  et  aL  exp.  &  Viger  et  al. 
&  Allard  et  al,  4  L.  C.  J.  316,  S.  C.  1858; 
C.  8.  L.  C.  cap.  18. 

169.  Cotincu  of  the  Bar, — The  council  of  this 
province,  acting  and  taking  cognisance  of  com- 
plaints against  its  members^  have  nojurisdiction, 
under  C.  S.  L.  C.  cap.  72,  to  try  a  complaint  made 
against  a  member  for  an  act  done  as  a  mere 
agent.*    Deolin  exp.,  7  L.  C.  J.  27,  S.  C.  1862. 

170.  Courts. — On  application  for  a  writ  of  c«^ 
ft'orari  to  quash  a  conviction  of  the  Harbour  Com- 
missioners under  a  by-law  imposing  a  penalty 
of  JC6,  and  60  days'  imprisonment  if  not  paid — 
Held,  that  the  court  on  such  application  would 
enquire  into  the  validity  of  the  by-law.  Eudolph 
exp.  &  The  Harbour  Commissioners  of  Mont- 
real, I  L.  C.  J.  47,  S.  C.  1856. 

171.  Where  the  writ  in  the  case  had  issued 
the  25th  February,  and  had  been  served  on  the 
16th  March,  but,  in  the  interval,  viz.,  on  the 
same  day  on  which  the  writ  was  served,  the  act 
creating  the  district  of  Bedford  came  into  force, 
and  the  defendant  pleaded,  by  declinatory  ex- 
ception, want  of  jurisdiction  in  the  court — Meld, 
that  the  court  was  seized  of  the  case  from  the 
time  of  the  issue  of  the  writ,  but  that  the  plaintiff 
should  not  have  served  it,  and,  having  done  so, 
the  defendant  should  have  attacked  it  by  an 
exception  to  the  form,  which  had  not  been  done, 
and  the  declinatory  exception  was  dismissed. 
Monty  V.  Ruiter,  3  L.  C.  J.  26,  S.  C.  1858; 

172.  District  Magistrate. — In  an  action 
against  the  city  inspector  for  pulling  down 
fences  erected  by  individuals,  on  the  pretence 
that  they  were  on  the  street,  the  magistrate  pre- 
siding admitted  proof  of  the  possession,  in  order 
to  decide  upon  whose  land  the  fence  in  question 
was  erectea — Held,  on  certiorari,  that  he  was 
not  in  excess  of  his  jurisdiction  in  so  doing.  Lan- 
ier &  Loupret  &  M&nard,  6  R.  L.  350, 8.  C.  1874 
Q.  32  Vic.  cap.  23,  sec.  16,  &  Q.  37  Vic.  cap.  8, 
sec.  2,  &  Q.  39  Vic.  cap.  31,  sec.  1. 

173.  Harbour  Commissioners. — ^In  an  action 
by  the  Harbour  Commissioners  of  Montreal  for 
the  recovery  of  a  piece  of  land  of  which  they 
claimed  the  ownership  and  control  for  the 
public,  and  on  which  it  was  alleged  the  defen- 
dant bad  trespassed  and  encroached — Held,  that 
the  statute  16  Vic.  cap.  24,  extending  the  juris- 
diction of  the  Harbour  Commissioners  to  the 
the  river  8t.  Pierre,  in  giving  them  the  control 


*  The  eouncil  of  each  lectioii  shall,  in  and  with  regard 
to  such  sectiioii,  have  power  to  prevent  and  reconcile  and 
determine  all  oomplalnts  ana  clainis  made  by  third 
parties  against  members  of  the  bar  in  the  section,  in 
matters  connected  with  their  professional  duties.  2Si  k 
SO  Vio.  cap  27,  sec.  10. 


and  management  within  the  limit  qseeified,  did 
not  thereby  vest  in  them  the  propnetor^ip  of 
the  bed  of  the  river,  or  enable  Uiem  to  maintain 
petitory  action  against  propriiiaires  ric€r<ttnay 
within  their  extended  liroita  on  allegationB  th^t 
such  propriitaires  riveraines  had  encToachM 
on  the  bed  of  the  river.  2%€  Harbour  Cbm- 
missioners  of  Montreal  y.  HaU  et  oL  k  The 
Harbour  Commissioners  oj  Monireai  v.  X^on 
et  al,  5  L.  C.  J.  155,  8.  C.  1861. 

174.  Judge  in  Appeal, — Where  two  judges  ai 
?ioc  had  heard*the  case  and  ordered  a  re-hearing, 
and  subsequently  the  judge  whose  place  thev 
filled  ceased  to  form  part  of  the  court,  and  wii 
replaced  by  the  appointment  of  two  ocher  judges 
— Held,  that,  notwithstanding  all  the  jud|e3 
of  the  court  were  now  competent  to  hear  the 
case,  that  the  judges  ad  hoc  who  sat  at  the  fim 
hearing  should  continue  to  form  part  of  the 
court  at  the  re-hearing.  The  Mtmcr,  Ste.,  of 
Montreal  v.  Drummoim,  18  L.  C.  J.  76,  Q.  i, 
1874;  1162C.  C.  P. 

1 75.  And  held,  subsequently,  that  a  judge  who 
had  been  appointed  subsequently  to  the  £m 
hearing  mignt  sit  at  the  re-hearing.    lb. 

176.  Judge  in  Cases  of  Contempt, — ^On  a  rule 
for  contempt  issued  out  of  the  Court  of  Queen's 
Bench — Htld,  that  a  judge  of  the  Court  uf 
Queen's  Bench,  while  sitting  alone  in  the  exer- 
cise of  the  crimiual  jurisdiction  conferred  upon 
that  court,  has  no  jurisdiction  over  an  allied 
contempt,  where  it  consists  in  publishing  a 
libel  concerning  one  of  the  judges  of  the  oourt, 
in  reference  to  the  conduct  of  such  judge  whi.e 
acting  in  his  judicial  capacity,  the  matter  beiui 
only  legally  and  properly  ccMznizable  by  the  fuil 
court.    Ramsajf  exp,,  16  L.  C.  J.  17,  PJ  C.  1^71. 

177.  Judge  tn  Uhambers. — A  judge  in  cham- 
bers caunot  render  judgment  quaking  a  cv 
pias,  but  he  may  order  the  liberation  of  the 
defendant,  on  petition  to  that  effect.  Hogan  tt 
al  V.  Gordon,  2  L.  C.  J.  161,  S.  C.  1858;  Sl^ 
C.  C.  P. 

178.  On  a  petition  in  chambers  to  obtain 
possession  of  certain  things  seized  in  an  actioa 
m  revendication — Held,  that  a  judge  in  chan> 
hers  has  power  to  erant  main  lev^  of  a  seizure, 
on  the  affidavit  of  the  parties  and  the  report 
of  the  sheriff.  La  Soci6t6  de  Oonatructicn 
Canadien  de  Montreal  v.  Lamoniaanef  3  L.  C.  J. 
185,  S.  C.  1859. 

179.  A  petition  in  the  nature  of  a  demand  in 
qm  warranto  under  the  Act  12  Vic.  cap.  41, 
was  {)resented  to  two  of  the  judges  of  the 
Superior  Court  in  chambers  in  vacation,  and  a 
writ  of  summons  was  ordered  to  issue  against 
the  defendant,  acting  as  a  member  of  x}it 
council  of  the  city  of  Montreal,  and  exception  to 
the  jurisdiction  was  filed  by  the  defendant— 
Held,  that  the  judge,  to  whom  the  exception 
was  submitted  on  its  merits,  had  no  jurisdictiofi 
over  the  subject-matter  of  the  petition.  Adam 
V.  Duhamel,  10  L.  C.  B.  14,  S.  C.  1869. 

180.  A  judge  in  chambers  has  no  power  t* 
reject  from  a  record  an  appearance  irregularlv 
filed.  Dwoemay  et  al  v.  The  Corporation  of 
the  Parish  of  St.  Bartholomew,  10  L.  C.  J.  VSx*. 
S.  C.  R.  1866. 

181.  A  judge,  of  the  Queen's  Bench  in  cham- 
bers has  power  to  issue  a  warrant  for  the  re- 
arrest and  commitment  of  a  prisoner  who  bai 
been  released  on  bail  in  consequence  of  the 
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inae  of  a  writ  of  error.   SpeUman  exp,,  14 
L  C.J.  281,  Q.B.  1869. 

182.  A  judge  in  chambers  has  power  on 
petition  to  set  aside  a  default  enter^  against 
the  defendant.  Ordxusa  y.  Eihiety  2  R.  L.  332^ 
S.C.1870;87C.C.P. 

183.  A  judge  in  chambers  has  jurisdiction  to 
appoint  a  sequestrator  to  an  immoveable 
tteized  under  an  execution,  when  its  sale  has 
btfi}  stopped  by  an  opposition.  SirUcal  ei  al. 
V.  ViwM,  14  L.  C.  i.  336,  S.  C.  1870 ;  646  & 
b:6  C.  C.  P. 

JS4.  A  judge  in  chambers  may,  even  during 
tenn,  grant  an  application  for  a  writ  of  manda- 
mns  under  art.  1023  of  the  Code  of  Procedure  as 
amended  bv  Q.  36  Vic.  cap.  6,  sec.  22.  Smith 
4  Saion,  18  L.  C.  J.  193,  S.  C.  1874. 

1S5.  A  judge  in  chambers  has  no  power  to 
mia«h  a  capias,  but  he  may  liberate  the  prisoner. 
hhrnoMid  et  al.  v.  Hagens  &  Hagensy  6  B.  L. 
209,  S.  C.  1874;  819CCC.P. 

II^.  A  judge  in  chambers  has  no  jurisdiction 
to  appoint  a  curator  to  a  dissolved  corporation, 
Qstu  its  dissolution  has  been  judicially  pro- 
DOQDced  in  due  course  of  law.  The  Montreal 
Patent  Guano  Company  in  re  k  Maule  ei  at,,  18 
L.  C.  J.  129,  S.  C.1874 ;  1008  &  1009  C.  C.  P. 

187.  Judge  in  Election  Matters. — The  pro- 
rieione  of  the  Controverted  Elections  Act  of 
1857  are  insufficient  to  enable  a  judge,  becoming 
i  commissioner,  to  appoint  a  deputy  to  act  as 
fsdee  in  his  place.  ISrisiow  et  al.  &  Beaudry 
nd..  2  L.  C.  J.  1,  E.  R.,  S.  C,  &  (TFarrell  & 
de  tilUu,  2  L.  C.  J.  26,  E.  R,  S.  C.  1868. 

Ib^.  Judge  in  Insolvency. — The  securitv 
mentioned  in  the  Insolvent  Act  of  1869,  sec.  42, 
Ltt^t  be  ordered  by  the  court  and  not  by  a 
3'ige.  Lunchet  aL  v.  St.  Amour  &  Demontigny, 
iB.L.4l5,  S.  C.1874. 

b9.  Judge  in  Matters  of  lutorsMp. — The 
odge  in  the  district  of  Montreal  has  no  juris- 
liction  to  take  cognizance  of  an  advice  of 
^iation.s  taken  in  the  district  of  Iberville,  for 
Le  election  of  tutor  and  subtutor  to  minors 
iho.<«  domicile  is  at  Montreal.  Gauthier  ezp., 
T  L  C.  J.  17,  8.  C.  1873. 

190.  Judoe  oj  Queen's  Bench. — Where  an 
utorney,  «iiile  practising  before  the  Court  of 
Queen's  Bench,  was  chareed  bv  the  judge  presid* 
\i:  ^th  having  pubiishea  a  libel  against  him,  in 
-'.tempt  of  the  court — Heldy  on  appeal,  that  he 
Ui  no  jurisdiction  to  try  such  alleged  contempt 
a'2«e]/  and  adjudicate  thereon,  and  that  the 
l:  atier  should  have  been  brought  before  the  full 
-yjrx.   Ramsay  exp.,l5L.  C.J. 17, T.C.IS71. 

I-'l.  And  the  issuing  of  a  rule  for  contempt 
ir.btjudffe  against  wnom  the  contempt  was 
»>:ed  to  have  been  committed,  without  any 
Hftncethat  the  party  charged  had  committed 
>htr  contempt,  was  held  to  be  most  irregular,  lb. 

'i'^.  Judges. — ^A  judge  of  the  Supjerior  Court  of 
Uver  Canada  may  act  as  such  in  an^  of  the 

<wru  of  Lower  Canada.  Talbot  &  lameau,  7 
L  C.  J.  67,  S.  C.  1862. 

1'-*^.  JusUees  of  the  Peace. -^lu  a  case  before 

iK  Conn  of  Vice-Admiralty,  to  obtain  posses- 
^•"L  of  a  ship  of  which  the  promoter  alleged 
'jat  he  had  been  wrongfully  deprived — Held, 
'•^  where  limited  authority  is  given  to 
.uHJcefiofdie  peace,  they  cannot  extend  their 
jsrUiiction  to  objects  not  within  it,  by  finding 
^  4  fact  what  is  not  a  fact,  and  their  warrant 


in  such  case  will  be  no  protection  to  the  officer 
who  acts  under  it.  The  Haidee  in  re,  10  L.  C.  R» 
101  &  2  S.  V.  A.  C.  25,  V.  A.  C.  1860. 

194.  On  appeal  from  a  conviction  of  a  justice 
of  the  peace  under  the  Municipal  Road  Act  or 
Lower  Canada — Heldy  that  a  justice  of  the  peace 
has  no  jurisdiction  in  an  action  for  money  laid 
out  and  expended  for  repairs,  his  jurisdiction' 
extending  only  to  the  recovery  of  fines  and 
penalties.  Matte  &  Brown,  11  L.  C.  R.  443,. 
C.  C.1861. 

195.  A  justice  of  the  peace  has  no  jurisdic* 
diction  under  12  Vic.  cap.  68,  in  cases  for  the 
desertion  of  a  servant,  unless  there  is  a  contract. 
Rose  exp.y  3  L.  C.  R.  495,  S.  C.  1853. 

196.  And  in  another  case,  on  an  appeal  from 
the  decision  of  two  justices  of  the  peace  under 
the  Agricultural  Act,  where  the  question  of  juris- 
diction arose — Held^  that  the  justices  of  the 
peace  in  commission,  in  and  for  the  district  in 
which  the  ofi^ence  was  committed,  and  in  which 
the  defendant  has  his  domicile  must  be  held  to- 
have  had  jurisdiction,  but,  in  deciding  the 
amount  of  damages  to  be  awarded,  they  exceeded 
their  jurisdiction  and  power,  inasmuch  as,  by 
sec.  8,  sub-sees.  3  &  4  of  the  said  Act,  the  ques- 
tion of  damages  must  be  settled  by  experts  ap- 
pointed for  that  purpose.  St.  Gemmesv.  Cherrier,. 
14L.  C.R.  82,C.  C.  1863. 

197.  Where  two  justices  have  received  the 
complaint  and  signed  the  writ  in  virtue  of  27  & 
28  Vic.  cap.  18,  sec.  14,  they  only  have  jurisdic-^ 
tion  in  the  final  judgment  of  the  case.  Duhord 
V.  Boivin,  14  L.  C.  J.  203,  S.  C.  1866. 

198.  But  where  one  is  absent,  the  one  who  is 
present  maj  agree  that  another  shall  sit  in  his 
place ;  but  m  such  case  the  conviction  must  state 
that  the  third  justice  was  sitting  in  the  absence 
of  one  of  the  other  two,  and  wiui  the  consent  of 
the  otlier.    lb.,  &  Q.  34  Vic.  cap.  2,  sec.  133. 

199.  A  claim  of  title  to  the  property  in  ques- 
tion does  not  oust  a  justice  of  the  peace  of  his 
jurisdiction,  unless  the  claim  is  on  behalf  of  de- 
fendant or  those  through  whom  he  claims,  and 
in  such  case  the  Superior  Court  cannot  try  the- 
question  of  jurisdiction,  as  the  Recorder  is 
exempt  by  statute  from  taking  evidence  in 
writing.    Oayen  exp.,  17  L.  C.  J.  74,  S.  C.  1873. 

200.  Id  an  action  brought  under  arts.  398  & 
1042  of  the  Municii)al  Code  for  the  value  of  work 
done  on  a  road,  a  justice  residing  in  a  munici- 
pality other  than  that  in  which  the  defendant 
resides  has  no  jurisdiction,  unless  it  appear  in 
theVecord  that  there  is  no  justice  of  the  peace  in 
that  municipality.  Lambert  v.  Lapalisse,  6  R.  L.. 
66,  C.  C.1874. 

201.  Magistrates  Court. ^The  Magistrates 
Court  has  jurisdiction  in  amounts  up  to  $100.* 
Beaudoin  v.  Winter,  6  R.  L.  689,  Mag.  Ct.  1875. 

202.  Police  Magistrates.— Where  $100  was 
imposed  by  a  police  magistrate  for  assault,  and 

•  By  the  Statute  of  Quebec  86  Vic.  cap.  9.  sec.  1,  it  is  pro* 
Tidea  that  in  all  suite, whether  personal  or  real,where  in  the 
sum  demanded  does  not  exceed  S60,  the  Magistrates  Court 
shall  have  an  ultimatejarisdiotlon  to  hear,  trv  and  deter> 
mine;  and  by  Q.  89  vie.  cap.  11,  it  is  provided  that  th» 
Jurisdiction  of  the  Magistrates  Court,  and  of  the  district 
magistrate  holding  the  same,  was  not  extended  or  in  any 
manner  altered  or  aJlteted  by  the  Statute  87  Vic.  cap.  8^ 
sec.  7,  and,  notwithstanding  anything  in  the  said  Statute, 
contained,  the  Jurisdiction  of  the  saia  courts,  and  the  said 
magistrate  was  and  is  regulated  by  the  Statute  already 
referred  to,  86  Vic.  cap.  9,  and  the  Acts  antecedent  there* 
to.—£D. 
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ihe  defeDdant  brought  certiorari — Held,  that 
the  magistrate  had  not  exceeded  his  jurisdic- 
tion.   Boy  exp.,  6  R.  L.  462,  S.  C.  1874. 

203.  Provincial  Legislature. — The  Provincial 
Legislature  has  jurisdiction  to  provide  proce- 
■dure  for  the  enforcement  of  penal  acts  enacted 
within  its  powers,  and  such  penal  statutes  are 
<not  part  or  the  criminal  law,  as  contemplated 
by  the  British  North  America  Act,  whenit  eives 
only  the  power  to  the  Parliament  of  Canada  to 
determine  the  procedure  in  criminal  matters. 
Pa^e  &  GHffithy  17  L.  C.  J.  302,  Q.  B.  1873. 

204.  The  power  conferred  on  the  Legislature  of 
Quebec  bv  the  British  North  America  Act,  of 
fine,  penalty  and  imprisonment,  does  not  restrict 
the  power  of  the  Provincial  Legislature  to  the 
■exercise  of  only  one  of  these  modes  of  punish- 
«aent  at  a  time  by  any  particular  act.  Id.,  <&  18 
L.  C.  J.  119,  S.  C.  r873. 

205.  The  Legislative  Assembly  of  the  Prov- 
ince of  Quebec  has  power  to  compel  the  attend- 
ance of  witnesses  before  it,  and  may  order  a 
witness  to  be  taken  into  custody  by  the  ser- 
geant-at-arms,  if  he  refuses  to  attend  when  sum- 
moned. Dansereau  exp.,  49  L.  G.  J.  210,  Q.  B. 
1875. 

206.  And  the  Quebec  Statute,  33  Vic.  cap.  5, 
is  within  the  powers  of  the  Provincial  Legisla- 
ture,   lb. 

207.  But  the  Legislative  Assembly  of  Quebec 
has  not  the  power  to  arrest  any  one  for  contempt. 
CottS  exp.,  6  R.  L.  582,  Q.  B.  1875. 

208.  Queen^s  Beiich  in  Appeal.'-The  Queen's 
Bench  in  Appeal,  after  havm^  been  seized  with  a 
case,  and  having  rendered  judgment,  has  no 
longer  any  power  to  take  cognizance  of  the  case, 
the  exercise  of  the  power  of  the  said  court  and  its 
<:ompetency  bavins  terminated  with  the  judg- 
ment on  the  appeal.  The  Montreal  Assurance 
OoTnpany&McOillivrat/fSli.  G.  J.  164  &  10  L. 
€.  E.  385,  Q.  B.  I860;  1176  C.  G.  P. 

209.  A  defendant  in  an  action  for  a  balance  of 
the  price  of  sale  set  up  his  right  to  security 
against  hypothecs,  and  asked  that,  in  default  of 
the  plaintiff  giving  such  good  and  sufficient  se- 
curity that  his  action  be  dismissed  with  costs, 
And  the  judgment  oi'  the  Superior  Gourt  allowed 
the  plaintiff  one  month  in  which  to  give  security, 
And  the  judgment  was  confirmed  in  review,  and 
the  plaintiff  appealed — Held,  that  the  Gourt  of 
Appeal  had  power  to  re-form  such  judgment,  and 
dismiss  the  action  purely  and  simply.  Dorion 
A  Hyde  et  mr,  12  L.  G.  J.  49,  Q.  B.  1860. 

210.  The  Queen's  Bench  has  the  same  right  to 
^ubmit  the  dccisory  oath  to  one  of  the  parties 
in  a  cause  as  a  court  of  original  jurisoiction. 
Ferner  &  Dillon,  12  L.  G.  J.  202,  Q.  B.  1868. 

211.  The  Gourt  of  Queen's  Bench  sitting  in 
Appeal  cannot  srant  a  writ  of  error  in  a  criminal 
case  without  the  fiat  of  the  Attorney-General. 
Notman  &  Regina,  13  L.  G.  J.  264,  Q.  B.  1869 ; 
1114  G.  G.  P. 

212.  Where  the  jury  had  found  for  the  plain- 
tiff in  an  action  for  damages,  and  the  defendant 
had  not  moved  for  a  new  trial — Held,  that  the 
court  could  not  take  into  consideration  the 
question  whether  the  damages  awarded  were  ex- 
cessive or  not.  Benning  v.  Grange,  14  L.  G.  J. 
584,  Q.  B.  1870 ;  426,  sec.  11,  G.  G.  P. 

213.  The  Gourt  of  Queen's  Bench  in  appeal 
will  adjudicateon  a  reserved  case  of  misdemean- 
or, although  the  defendant  be  absent  and  have 


fled  beyond  the  jurisdiction  of  the  court.  Ae^iw 
V.  Fraser,  14  L.  G.  J.  245,  Q.  B.  1870. 

214.  The  Gourt  of  Queen's  Bench  has  do  jurLi- 
diction  on  a  motion  by  the  crown  for  a  new  tri&l, 
after  a  verdict  of  guilty  has  been  set  aside.  Rtr 
mna  v.  Chamaillard,  18  L.  G.  J.  149,  Q.  B.  1873 , 
&  G.  32  &  33  Vic.  cap.  29,  sec.  80. 

215.  The  Gourt  of  Queen's  Bench,  sitting  u  & 
court  of  general  sessions,  has  no  iuiisdictioQ  ii. 
appeal  from  judgments  rendered  by  the  jundcf? 
of  the  peace  under  the  License  Act  of  the 
Province  of  Quebec.  Pope  &  Griffith,  4  R.  L 
39  Q.  B.  1872 ;  Q.  L.  A.,  sec.  195. 

216.  Although  the  Gode  of  Procedure  has  giTpa 
express  jurisdiction  to  the  Superior  Court  anl 
the  judges  thereof  to  grant  applications  for  the 
delivery  of  goods  seized  under  a  writ  of  reTendi. 
cation,  no  such  jurisdiction  was  eiven  lo  tb 
Gourt  of  Queen's  Bench  or  the  meraoers  there:'. 
King  &  Hanulton,  16  L.  G.  J.  140,  Q.  B.  1872} 
869  G.  G.  P. 

217.  A  judge  of  the  Court  of  Queen's  Bench 
has  power  in  chambers  to  shorten  the  deUv  of 
the  return  of  a  writ  of  appeal.  Philips  &  Suikr* 
land,  19  L.  G.  J.  134,  Q.  B.  1875. 

218 .  Recorder.— The  Recorder  has  no  juri'*i'c- 
tion  to  decide  on  the  objection  that  no  evidence 
of  record  exists  to  shew  that  the  amouniofthe 
penalty  and  costs  has  been  deposited  with  tb^ 
clerk  of  the  peace  within  fifteen  days  from  tie 
date  of  the  judgment,  according  to  G.  S.  L.  C. 
cap.  6,  sec.  51.  Thompson  &  BeUmare,  7  L.  C.  i. 
74,  Q.  B.  1863. 

219.  And  such  objection  ought  to  have  btti 
renewed  before  the  judge  of  the  Superior  Cour 
who  allowed  the  appeal  under  sec.  50ofsaid  Aci 
lb.  &  Q.  34  Vic.  cap.  2,  sec.  195. 

220.  Recorder's  Oourt.—A  Recorder's  Qmr 
has  not  the  same  jurisdiction  as  a  Recorder,  rt 
ferred  to  in  the  License  Act  of  1870.  Jfowr; 
exp.,  4  R.  L.  517,  S.  G.  1872;  Q.  L.  A.,8ec,  152 

221.  Superior  CottW,— The  Superior  Court  a 
Montreal  has  no  jurisdiction  on  a  petition  in  cff 
tiorari,  to  inquire  into  a  conviction  by  a  iuatie 
of  the  peace  of  the  district  of  Three  Rive.*? 
Cumming  exp,,  3  L.  C.  R.  110,  S.  C.  1852. 

222.  Action  was  brought  bv  a  proprieior  ( 
wild  lands  which  had  b^n  sold  by  the  niuDic 
pality  for  arrears  of  road  work  for  which  th 
land  was  assessed,  setting  forth  the  Illegality  < 
the  acts  of  the  municipality  in  selling  hisI&iK 
and  asking  that  they  be  ordered  to  desist  frca 
troubling  him  in  his  possession,  and  to  pay  bu 
$2,000  damages — Held,  reversing  the  iudgmfi 
of  the  court  mIow,  that  the  Superior  Court  hi 
jurisdiction  to  entertain  an  appeal  from  the  ic 
of  the  municipality,  where  the  land  of  the  plai 
tiff  was  illegally  sold  by  them  as  alleged.  V 
Dougall  &  The  Corporation  of  St-  Ephn 
D' Upton,  5  L.  G.  J.  229  &  1 1  L.  C.  B.  353,  Q. 
1861 ;  1016  M.  G. 

223.  Where  the  attorney  general  demand 
the  forfeiture  of  goods  alleged  to  have  been  p«s$ 
through  the  custom  house  without  entry 
permit,  and  without  payment  of  dues — Held^m 
the  Superior  Gourt  had  jurisdiction  in  the  uu 
ter.  Dorion  &  Rothstein,  8  L.  C.  J.  130  & 
L.  G.  L.  J.  85,  S.  G.  &  Q.  B.  1864. 

224.  The  Superior  Court  has  jurisdiction  aj 
court  of  appeal  from  judgments  of  the  Recorde 
Court,  relating  to  taxes  imposed  by  the  cori\?i 
tion  of  the  city  of  Quebec  under  its  by-IaH 
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Botwdl  k  The  Mayor  et  al,  of  Quebec,  14  L.  G.  R. 
450,  S.  C.  1864. 

225.  The  Saperior  Court  has  jurisdiction  over 
ao  arbitrator  appointed  by  the  Government  of 
the  Dominion  ot  Uanada,  under  the  142  section 
of  the  British  North  America  Act,  while  acting 
to  such  within  the  Province  of  Quebec,  and  may 
Lcquire  whether  such  arbitrator  is  in  the  regular 
trxeiciaeof  his  office.  The  Aiiomey  General  v. 
Gr€u,  lb  L.  C.  J.  306,  S.  C.  1871. 

226.  But  neither  the  Superior  Court  nor  any 
iad^  thereof  can  remove  commissioners  appoint- 
ed in  expropriation  under  27  &,  28  Vic.  cap.  10. 
iod  appoint  others  in  their  stead,  on  the  ground 
ihat  they  are  pursuing  a  vicious  and  illegal 
luxie  of  expropriation.  Brown  ei  al.  &  The 
Ma^or  €t  al.  of  Montreal,  18  L.  C.  J.  146,  Q.  B. 
167.3. 

227.  Where  a  capias  had  been  issued  based  on 
I  claim  of  $72.^0— Held,  that  the  Superior 
?ourt  had  jurisdiction  to  condemn  the  defendant 
ij  pay  the  amount,  although  the  capias  had 
«eQ  quashed.  Provost  et  al.  v.  Riichoi,  18 
:.  C.  J.  72,  S.  C.  1874 ;  808  &  1063  C.  C.  P. 

22^.  The  Superior  Court  has  no  jurisdiction 
n  an  action  for  $68,  issued  with  a  writ  of  capias, 
rLeo  the  capias  has  not  been  executed.  Teasier 
i  LeaauH,  5  R.  L.  472,  S.  C.  1874. 

229.  The  Superior  Court  has  no  authority  to 
eoe  a  mandamus  to  compel  the  License  Com- 
Bis^ioners  to  grant  a  license.  Ptivett  v.  Sexton 
ial,  18  L.  C.  J.  192,  S.  C.  1874;  Q.  37  Vic. 
ap.3. 

230.  Hdd,  on  an  exception  d6cUnaloire,  that 
he  Supnor  Court  has  no  jurisdiction  to  hear 
aits  for  the  recovery  of  school  taxes.  The 
^.hool  Commisnonera  of  Hochelaga  v.  Hogan 
iaL  20  L.  C.J.  298,  S.  C.  1876  ;  28  &  1063,  sec. 
I,C.C.P. 


231.  Superior  Court  in  Review. — The  Superior 
?Gart  has  no  jurisdiction  in  revision  of  a  judg- 
Knt  which  is  not  aippealable.  Taylor  v.  Mul- 
<*,  11  L.  C.  J.  48,  k  17  L.  C.  R.  397,  S.  C.  R. 
1^;  494  C.  C.  PA  Q.  36  Vic.  cap.  12. 

132.  The  Court  of  Review  cannot  aftbrd  relief 
k^nst  a  condemnation  to  costs  in  the  court 
KJ->w.  Macdonald  et  al.  v.  Molleur,  13  L.  C.  J. 
lfi9,S.C.R.  1868;  494C.C.  P. 

233.  An  inscription  for  review  in  an  action 
nder  the  Lessor  and  Lessee  Act,  in  which  the 
■kOUDt  of  rent  or  annual  value  does  not  show 
lif  Jurifdiction,  will  on  motion  of  the  respon- 
iiBt  be  discharged.  Robinson  et  al.  v.  Watson 
»  ojwi..  12  L.  C.  J.  215,  S.  C.  R.  1868. 

&4.  The  Court  of  Review  has  no  jurisdiction 
fticToion  of  an  interlocutory  judgment  which 
V  Bot  appealable.  Beaudry  v.  norkman,  12 
U  C.  J.  219,  S.  C.  R.  1868 ;  Q.  34  Vic.  cap.  4. 

235.  The  Court  of  Review  has  no  jurisdiction 
to  refine  the  taxation  of  a  bill  of  costs  in  revision. 
BdleisU  V.  Lyman  et  al.,  14  L.  C.  J.  137,  S.  C.  R. 
IKO;  494  C.  C.  P. 

23^-  The  Court  of  Review  has  no  jurisdiction 
to  hear  an  appeal  from  an  order  of  a  judge  in 
ibusbers,  empowering  a  married  woman  to  bor- 
nv  a  sum  of  money  on  the  security  of  her  real 
State,  without  the  consent  of  her  husband.  Du^ 
^  txp.  k  RobUlard,  20  L.  C.  J.  306,S.  C.R. 
1676. 

237.  Vice  AdmiraUy  Court. — In  a  suit  before 
^  judge  of  the  Court  of  Vice- Admiralty  for  the 
teof  a  registrar,  the  court  disclaimed  all  juris- 


diction in  the  matter.  Drolet  in  re,  2  S.  V.  A.  C. 
1,  V.  A.  C.1869. 

238.  In  a  suit  for  the  salvsjgeof  a  ship  strand- 
ed on  a  sand  bank  in  the  River  St.  liawrence, 
the  locus  in  quo  infra  corpus  cornitatis — Hdd, 
that  the  case  was  not  one  of  admiralty  jurisdic- 
tion, and  a  prohibition  would  be  granted  to  stay 
further  proceedings  therein.  Hamilton  v.  Fra- 
ser,  S.  R.  21, E.  B.  1811 ;  &^ Ritchie  &  Orkney  et 
iwr.,S.  R.  613,  V.A.  C.  1835. 

239.  The  Court  of  Vice-Admiralty  exercises 
jurisdiction  in  cases  of  vessels  injured  by  colli- 
sion in  the  River  St.  Lawrence,  near  Quebec. 
The  Camillus  inre,  S.  R.  168,  V.  A.  C,  1823. 

240.  Under  the  words  "  court  of  sessions  hav- 
<Mn^  jurisdiction  in  a  port  or  place  at  which  a 
•'  ship  shall  arrive,"  contained  in  the  57th  Geo. 
III.,  cap.  10,  the  Court  of  Vice-Admiralty  has 
no  jurisdiction  in  proceedings  on  penalties  and 
forfeitures  under  tnat  Act.  Wilson  v.  Norris, 
S.  C.  163,  V.  A.  C.  1823. 

241 .  The  court  of  Vice- Admiralty  has  no  ju- 
risdiction in  cases  of  pilotage  where  there  has 
been  a  previous  judgment  of  the  Trinity  House 
on  the  same  cause  of  demand.  Lefebvre  in  re, 
1  S.  V.  A.  C.  59,  V.  A.  C.  1866. 

242.  The  jurisdiction  of  the  Vice- Admiralty 
Court  is  not  ousted  in  relation  to  claims  of 
pilotage  by  the  provincial  statute  45  Geo.  III. 
cap.  12,  sec.  12.  The  Adventurer  in  re, 
iS.  V.A.  C.  101,  V.A.  C.  1836. 

243.  In  cases  of  wrecks  in  the  river  St. 
Lawrence  the  Vice-Admiralty  Court  has  juris- 
diction concerning  salvage.  The  Royal  William 
in  re,  1  S.  V.  A.  C.  187,  V.  A.  C.  1837. 

244.  The  Admiralty  jurisdiction  as  to  torts 
depends  upon  locality,  and  is  limited  to  torts 
committed  on  the  high  seas,  and  torts  com- 
mitted within  the  harbor  of  Quebec  are  not 
within  the  jurisdiction  of  the  Admiralty  Court. 
The  Fnends  in  re,  1  S.  V.  A.  C.  113  &  118, 
V.  A.  C.  1837. 

245.  The  Court  of  Vice-Admiralty  has  no 
jurisdiction  in  a  claim  to  property  in  an  anchor 
found  in  the  river  St.  Lawrence,  in  the  district 
of  Quebec.  The  Romulus  in  re,  IS.  V.  A.  C. 
208,  V.  A.  C.  18.38. 

246.  But,  an  action  for  collision  between  a 
steamboat  and  a  bateau,  both  exclusively  eni- 
ployed  in  the  Harbor  of  Quebec,  is  not  cogni- 
sable by  that  court.  The  Lady  Aylmer  in  re, 
1  S.  V.  A.  C.  213,  V.  A.  C.  1838 

247.  AlUiough  justices  of  the  peace,  exercis- 
ing summary  jurisdiction ,  are  the  sole  judges  of 
the  weight  of  evidence  given  before  them,  and 
no  other  of  the  Queen's  Courts  will  examine 
whether  they  have  formed  the  right  conclusion 
from  it  or  not,  yet  other  courts  may  and  ought 
to  examine  whether  the  premises  stated  by  the 
justices  are  such  as  will  warrant  a  conclusion 
in  point  of  law.  The  Scotia  in  re,  1  S.  V.  A.  C. 
160,  V.A.  C.  1837. 

248.  In  an  action  for  supplies  for  a  vessel — 
Held,  that  the  Court  of  Vice-Admiralty  has  no 
jurisdiction.  The  Mary  Jane  in  re,  3  Rev.  de 
Leg.  436,  V.  A.  C.  1848. 

249.  The  Court  of  Vice-Admiralty  has  no 
jurisdiction  in  an  action  by  a  pilot  for  the  re- 
moving of  a  vessel  from  one  place  in  the  Harbor 
of  Queoec  to  another.  Merder  v.  The  Oolina  & 
Pym,  7  L.  C.  R.  427,  V.  A.  C.  1857. 

250.  A  seaman  shipped  for  a  voyage    from 
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Shields  to  Barcelona,  thence  to  any  other  port 
or  portfl  in  the  Mediterranean,  Black  Sea,  Sea  of 
Azov,  or  any  port  or  porta  on  the  coast  of  Africa, 
West  Indies,  Soutn  America,  the  United 
States,  and  British  North  America,  and  thence 
to  a  port  of  final  discharge  in  the  United  King- 
dom, or  Continent  of  Europe — the  voyage  to 
terminate  in  the  United  Kingdom,  and  not  to 
exceed  so  many  days.  The  ship  went  from 
Shields  to  Barcelona,  and  thence  to  Quebec  to 
load  for  a  port  of  a  final  discharge  in  England 
— Held^  that  no  ri^ht  of  action  accrued  to  such 
seaman  for  wages  m  Quebec,  and  that  the  court 
had  no  jurisdiction  in  such  action — the  voyage, 
according  to  the  contract,  not  terminating  at 
Quebec.  The  Bniish  Tar  in  re,  8  L.  C.  R. 
272,  V.  A.  C.  1858. 

251.  In  a  suit  brought  to  obtain  possession  of 
the  British  registered  ship  Haid^e—Held,  that 
the  Admiralty  Court  hacf  jurisdiction  in  cases 
of  possession  to  reinstate  owners  of  ships  who 
have  been  wrongfully  deprived  of  their  posses- 
sion. The  ffaidee  in  re,  10  L.  C.  R.  101  &  2, 
S.  V.  A.  C.  25,  V.  A.  C.  1860. 

252.  And  held,  also,  that  such  court  being 
cognisant  of  original  matters  had  cognisance  of 
the  evidence  relative  thereto.    lb. 

253.  The  Court  of  Vice- Admiralty  has  juris- 
diction in  cases  of  collision  occurring  on  the  high 
seas,  where  both  vessels  are  the  propertv  of 
foreigners.  The  Anne  Johanne  in  re,  10  L.  'C.  R 
411  &  2  S.  V.  A.  C.  43,  V.  A.  C.  1860. 

254.  On  a  petition  to  stay  a  warrant  of  arrest, 
issued  by  the  judge  of  the  Vice-Admiralty 
Court,  on  the  ground  of  want  of  jurisdiction — 
Held,  ihs^t  the  Court  of  Vice- Admiralty  has 
jurisdiction  throujghout  Lower  Canada  to  attach 
a  sea-going  vesselto  answer  a  suit  instituted  in 
that  court.  Conlon  et  al.  exp.,  7  L.  C.  J.  295, 
V.  A.  C.  1862. 

265.  Under  the  Vice-Admiralty  Courts  Act 
of  1863  the  courts  can  enforce  the  payment  of  a 
reasonable  tonnage,  but  have  no  power  to  enforce 
an  agreement  to  employ  a  particular  tug, 
either  for  a  definite  or  indefinite  quantity  of 
work.  The  British  Lion  in  re,  2  S.  V.  A.  C. 
144,  V.  A.  C.  1865. 

256.  The  court  has  jurisdiction  in  cases  of 
damages  by  a  steamer  to  a  schooner  in  the 
River  St.  Lawrence  oppo!?ite  or  near  Varennes. 
The  Lome  in  re,  2  R.  C.  237,  V.  A.  C.  1871. 

257.  Where,  in  a  suit  for  wages  before  the 
Court  of  Vice-Admiralty,  the  sum  found  to  be 
due  was  less  than  jEoO  sterling,  the  case  was 
dismissed,  and  that  without  an  exception  to  the 
jurisdiction  being  raised.  The  Margaretta 
Stevenson  in  re,  2  S.  V.  A.  C.  192,  V.  A.C.  1873. 

XVII.  Over  River  St.  Lawrence. 

■  268.  The  River  St.  Lawrence,  from  the  west 
end  of  the  island  of  Anticosti  to  the  eastern  line 
of  the  District  of  Three  Rivers,  is  within  the 
District  of  Quebec.  Hamilton  v.  Fraser,  S.  R. 
21,  K.  B.1811. 

XVIII.  Trial  of  Questions  or. 

259.  Id  a  capias  case  where  the  question  of 
jurisdiction  was  raised— ITeZd,  that  such  ques- 
tion would  not  be  heard  on  motion.  Elwes  v. 
Francisco,  1  L.  C.  J.  188,  S.  C.  1857. 


XIX.  Waiver  of  Objeotiox  to. 

260.  Where  a  party  had  pleaded  to  the  xm 
in  an  action  of  capias,  ana  had  aldo  moved 
quafih — Heldy  on  motion  made  by  him  8ut 
quently  to  set  aside  the  writ  and  declaratioD, 
tne  ground  of  want  of  jurisdictioD,  thalhemi 
be  considered  to  have  waived  his  right  to  exc< 
to  the  jurisdiction,  and  his  motion  wae  dimisi 
with  costs.  Brisson  v.  McQueen,  7  L.  C.  J. 
S.  C.  1862. 

261.  The  appellants,  as  one  of  their  groui 
of  appeal,  urged  that  the  Superior  Conrthaii 
jurisdiction — Held,  to  have  been  waived  bv  n( 
pleader.  Gray  ei  aL  &  Dubue,  2  Q.  L.  R. 
Q.  B. 1876. 

XX.  Where  Several  D£FE2n>A5TS. 

262.  If  several  defendants  reside  in  the 
district,  service  of  process  on  one  of  thei 
another  district  does  not  render  the  other 
fendant  amenable  to  the  juriediction  of 
court  in  the  last-mentioned  district.  L^mv 
&  Garon  et  al,  1  Q.  L.  R.  ^y  S.  C.  187^ 
C.  C.P. 
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I.  In  Civil  Cases. 

Addressing  the  Jury,  263. 

Answers  of,  264-266. 

Costs  of  Trial  by.   When    Verdict  iV 
Aside,  2^1, 

Deposit  for,  268.  I 

Exemptions  from  Sertnce  on,  269. 

Motion  for,  270,  271. 

Optionfor  Trial  by,  272-275. 

Payment  of,  276. 

Questions  'Submitted  to,  277-280. 

Bight  to,  281-309. 

Striking  of,  310. 

Trial  l)y,Sll, 

VerdicU  of,  312,  313. 
U.  In  Criminal  Cases. 

De  MediatatoB  Lingua,  .314,  316. 

Right  of  Challetkge,  317, 318. 

May  Recall  Wiitkesses,  319. 

Statements  Made  by,  320. 
III.  Of  Coroners,  321, 322. 

I.  In  Civil  Cases. 

263.  Addressing  the  Jury. ^In  an  action 
damages  before  a  jury — Hela,  that  the  defends 
who  had  examined  no  witnesses,  had  not 
right  to  address  the  jur}'  in  reply.     Pfe/I/^ 
V.  Duval,  3  R.  L.465,  S.  C.  R.  1871  ;  403  C.  C 

264.  Answers  of — ^In  an  actioa  of  danii 
for  slander,  in  answer  to  the  question  :  ^  ^ 
**  the  defamatory  words  spoken  by  the  de'i 
•*  ant,"  the  jurv  returned  as  answer,  "  tl 
"  words,  or  words  to  the  same  effect,  were  n 
<<  use  of  bv  the  defendant  concerning  the  pi 
"  till  "—lleld,  that  the  verdict  mo^t  be 
aside,  as  being  vague  and  uncertain .  Fer^ 
V.  Gilmour,  4  L.  C.  R.  57,  S.  C.  1864. 

265.  The  plaintiff  brought  action  to  reoM 
sum  of  money  and  a  note  sent  by  him  lo 
defendant  to  take  up  a  note  held  by  the  del 
ant,  which  plaintitf  had  had  reason  to  be 
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tff  eenaine,  but  afterwaida  proved  to  be  a 
r^erv.  The  defendant  pleaded  that  the  plaintiff 
ki  allowed  fourteen  days  to  elapse  before  noti- 
m  him,  the  defendant^  of  the  fact  that  the 
le  was  a  forgery,  and  was  thereby  guilty  of 
gleet,  and  could' not  recover.  The  case  went 
i>Ti  a  special  jury  who,  in  answer  to  the 
fi>U(m  as  to  the  alleged  neglect,  replied  that, 
the  plaintiff  was  guilty  of  neglect,  but  not 
li-  the  injury  of  the  defendant.  On  motion 
I'lK  defendant  to  have  these  words  struck  out 
"urpl usage — Held,  that  the  jury  had  a  right 
answer  in  that  manner,  and  the  motion  was 
^Dlis^e.l.  Davis  v.  Fiiia,  15  L.  C.  R.  413, 
C  l%o. 

t^.  In  an  action  on  a  fire  insurance  policy 
?  jury,  in  response  to  the  question  whether 
lintiti,  within  the  delay  required  by  the  policy, 
T?  iidice  to  defendant  and  delivered  an  ac- 
QQt  and  afforded  all  information,  etc.,  replied, 
iTe  consider  the  claim  made,  but  not  in  due 
torm  "— SeW,  reversing  the  judgment  of  the 
on  below,  (3  C.  L.  J.  128)  that  the  words 
but  not  in  due  form  "  were  surplusage,  and 
■i«j  not  efiect  the  plaintiff's  right  to  judgment. 

t"  ijam  V.  Tlu  Queen  Insurance  Company, 
.  C.  J.  14,  Q.  B.  1868  ;  2478  C.  C. 
2»;7.  Goats  of  Trial  by,  when  Verdict  is  Set 
n'k.—Oa  a  contestation  concerning  the  costs 
a  jury  trial,  where  the  verdict  of  the  iury  was 
[aside  and  a  new  trial  granted  in  appeal,  though 
ksed  in  the  court  below — Held,  tnat  the  party 
b  succeeded  in  the  first  place,  and  in  whose 
rur  the  verdict  of  the  jury  was  rendered,  was 
K,  according  to  the  practise  of  the  courts,  liable 
r  the  costs  of  the  triaL  Beaudry  v.  Papin  & 
bui,3L.  C.  J.  46,  S.  C.  1857. 
ivy.  Deposit  for, — Where  the  defendant  had 
Ade  option  of  trial  bv  jur^,  and  the  plaintiff 
ade  motion  to  have  t^e  option  rejecteo,  on  the 
t'Qnd  that  the  defendant  had  not  made  the 
fpij«it  required  by  law — Held,  that  the  deposit 
ted  only  be  made  at  the  scune  time  with  a 
ciioQ  for  a  venire  facias,  and  that  this 
(Aioo  can  only  be  made  after  definition  of  the 
cts  to  be  submitted  to  the  jurv.  Glass  & 
biiM  et  al.,  16  L.  C.  R.,  S.  C.  186^ ;  348  et  sea, 
X. 

269.  Exemptions  from  Sermee  on, — Members 
the  Board  of  Traae  of  Montreal  are  not  exempt 
iKrving  as  jurors  in  civil  or  criminal  cases. 
^kemion  v.  The  Royai  Insurance  Compaq 

Darlbig,  13  L.  G.  J.  229,  S.  C.  1869;  360 
.  C.  P.  4  Q.  32  Vic.  cap.  22. 

270.  Motion  for, — Motion  for  a  special  jury, 
•die  after  the  delays  prescribed  b^  the  Rules 

Practice,  will  be  rejected.  Wilson  v.  The 
kk  Fire  Insurance  Company,  12  L.  G.  R.  96, 
.C.l86l;350G.  C.  P. 

Til.  A  motion  for  jury  trial  cannot  be  granted 
rtfl  after  the  issues  are  perfected .  Harte  et  al, 
'  Tke  Northern  Insurance  Compamy,  18  L.  G.  J. 
»,S.ai873}360C.G.  P. 
2T2.  Opfumfcfr  Trial  by, — In  an  action  for 
^1  slander  the  defendant  declared  his  option 
r  trial  by  iury  in  an  exception)  which  was  dha- 
^sed  on  demurrer,  but  made  no  option  by  his 
'cood  plea.  He  afterwards  moved  to  renew  his 
ptioo  for  trial  by  jury.  From  the  judgment 
adered  on  that  motion,  which  was  that  the  de- 
■■lant  should  take  nothing,  an  appeal  was 
>^bt  and  heid,  on  such  appeal^  that  the 


option,  bv  the  exception  still  subsisted  unim- 
paired ana  entitled  the  defendant  to  a  trial  by  jury, 
and  that  the  motion  made  was,  in  effect,  a  motion 
for  acte,  which  could  not  injuriously  affect  the 
plaintiff,  and  should  have  been  granted.  Wkute 
V.  Nve,  9  L.  C.  R.  228,  Q.  B.  1859. 

273.  A  motion  made  on  the  first  day  of  term 
for  (i4C^«  of  the  declaration  which  plaintiff  made 
of  his  option  for  trial  by  iury,  more  than  four 
days  after  issue  joined,  will  be  rejected  as  com- 
ing too  late  uncfer  the  64th  Rule  of  Practice, 
altnough  notice  of  motion  was  given  on  the  day 
after  issue  joined.  Lovell  v.  Campbell  eial.,6 
L.  C.  J.  116  &  12  L.  C.  R.  97,  S.  G.  1861 ;  360 
C.  C.P. 

274.  The  option  of  trial  by  jury  in  civil  cases, 
made  in  the  plaintiff's  answer,  can  only  avail 
him  as  a  notice  to  the  opposite  party,  and  muft 
be  followed  by  a  special  application  to  the  court 
within  four  days  after  issue  joined,  or  not  later 
than  the  first  day  of  next  term.  Matthews  v. 
The  Northern  Insurance  Company.  14  L.  G  J 
138,  S.  C.  1870 ;  350  G.  G.  P. 

275.  The  service  within  four  days  after  issue 
joined  on  amended  pleadings  of  a  notice  of 
motion  praying  acte  of  the  option  of  the  maker 
to  have  a  trial  by  jury,  and  the  making  of 
such  motion  subsequently,  are  a  sufficient  com- 
pliance with  art.  3s0  of  the  Code  of  Procedure. 
Brown  k  The  Imperial  Fire  Insurance  Com- 
pany, 20  L.  G.  J.  179,  Q.  B.  1875. 

276.  Payment  ©/—Where  a  prson  was  sum- 
moned to  serve  on  a  jury,  and  was  discharged 
without  having  served  on  such  jury— Held, 
that  he  was  not  entitled  to  remuneratiou  there- 
for. Sylvester  v.  Manseau,  2  R.  L.  93,  G.  G. 
1870. 

277.  Questions  Submitted  to.— In  An  inavLTBnce 
case  an  appeal  was  had  from  the  questions 
articulated  to  be  submitted  to  the  jury,  on  the 

^und  that  they  did  not  cover  the  pleadings 

Held,  that  they  did.  Montreal  Assurance  Cvm- 
pany  k  Aiken,  7  L.  G.  R.  88,  Q.  B.  1857. 

278.  In  an  action  for  damages  for  false  im- 
prisonment, where  the  defendant  pleaded  want 
of  a  month's  notice  in  writinc  of  the  action  and 
demanded  trial  by  jury— JETeW,  that  the  point 
involved  was  a  matter  for  the  jury  and  not  for 
the  court.  McNamee  v.  Himes,  3  L.  C.  J.  109, 
S.G.  1859;  22G.C.P. 

279.  In  an  action  on  a  promissoir  note 
against  the  endorser,  the  question  whether  the 
endorsement  was  an  endorsement  par  anal  or 
not  was  held  to  be  a  question  for  the  jury  to 

decide.  if«m<  V. ZyncA, 3 L.  G.  J. 276&9  L.  C.  R. 
353, 8.  G.  1869. 

280.  In  an  action  on  a  policy  of  insurance  be- 
fore a  jury- J3«W,  that  where  a  special  case  was 
put  to  a  jury  on  written  questions,  a  general  ques- 
tion such  as  "do  you  find  for  the  plaintiff  or 
defendant"  was  improperly  put.  Grant  k  The 
j^na  Insurance  Company,  b  L.  G.  J.  285,  Q.  B. 
1861. 

281.  Right  to, — ^In  an  action  by  a  blacksmith 
against  the  defendants,  merchants,  for  the  non- 
delivery of  a  Quantity  of  coal  purchased  from 
them  by  the  plaintiff,  the  plaintiff  declared  his 
option  for  trial  bjr  jury  under  25  Geo.  III.  cap.  2 
—Held,  that  a  jury  might  be  had.  Hunt  v. 
Bruce,  P.  R.  3,  Q.  B.  1810 ;  348  G.  G.  P. 

282.  In  action  for  trespass  for  entering  the 
plaintiflf s  house^  and  seizmg  and  carrying  away 
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papers,  a  jury  may  be  had.     Sutherland  v. 
MeaihcoaU,  Z'^\ .  de  Leg.  368,  K.  B.  1818. 

283.  Jury  may  be  haa  on  a  promissor}'  note 
to  order,  made  by  one  merchant  in  favor  of 
another.  Hunt  v.  Leigh,  3  Rev.  de  L^g.  358, 
K.  B.  1813. 

284.  In  an  action  for  maliciously  shooting  the 
plaintiffs  dog,  either  party  may  obtain  trial  by 
lury.  Perrault  &  Tolfrey,  3  Rev.  de  L^g.  358, 
K.  B.  1816. 

285.  An  action  by  a  merchant  against  a 
master  of  a  ship,  to  recover  the  valu6  of  goods 
lost  in  a  voyage  from  England  to  Quebec,  is  a 
case  of  an  implied  contract  between  a  merchant 
and  a  trader,  and  either  of  them  at  his  option 
may  have  the  benefit  of  trial  by  jury.  If  the 
defendant  moves  it  is  an  acknowledgment  that 
his  quality  is  within  the  meaning  of  the  ordin- 
ance. Eivers  v.  Duncan,  3  Rev.  de  L6g.  359, 
K.  B.  1819. 

286.  Wherever  goods  are  committed  to  a 
person  for  a  particular  purpose,  the  disposal  of 
them  for  other  purposes  is  a  tortuous  conver- 
sion ;  therefore  in  this  case,  which  was  an  action 
in  factum  for  the  conversion  of  the  plaintiff's 
property  to  the  defendaqt's  use — ffela,  that  a 

ury  might  be  had.    Adams  v.  Henderson,  3 
;v.  de  Leg.  359,  K.B.  1819. 

287.  Ana  held,  also,  that  a  challenge  to  the 
panel  must  be  decided  by  three  triers  as  in 
England.    lb. 

288.  If,  in  an  action  of  account,  any  issues  are 
raised  by  the  dibats  which  are  cognizable  by 
the  jury,  a  jury  may  be  empanneled  to  decide 
them,  bays  v.  IVolsey,  3  Rev.  de  lAg.  359, 
K.  B.  1821. 

289.  But  on  bills  of  account  in  chancery, 
issues  of  fact  are  often  sent  to  be  decided  by 
'urors  in  the  court  of  King's  Bench.    lb. 

290.  In  all  issues  which  relate  to  the  sale  of 
merchandise  between  merchant  and  merchant 
a  jury  may  be  had,  even  in  actions  in  revendica- 
tion.  Wood  ei  al.  v.  Casgrain,  3  Rev.  de  Leg. 
359,  K.B.  1821. 

291.  Action  was  brought  on  a  promissory 
note  given  by  one  merchant  to  anotner — Hela, 
a  commercial  transaction  and  liable  to  go  to  a 
jury.  Lessard  v.  Hayes  et  aL,  3  R.  L.  45o,  E.  B. 
1830;  348C.  C.  P. 

292.  Trial  by  jury  may  be  had  in  an  action 
for  breach  of  promise  of  marriage,  as  in  an 
action  for  personal  wrong.  Ferguson  v.  Patton, 
4  L.  C.  R.  383,  S.  C.  1853. 

293.  In  an  action  for  the  recovery  of  the 
amount  of  a  fire  insurance  policy — Held,  that 
trial  by  iury  may  be  had.  McGulivray  v.  The 
Montreal  Assurance  Company,  5  L.  C.  R.  406, 
S.  C.  1855. 

294.  In  an  action  en  dSclaraiion  depatemiU 
coupled  with  damages — Held,  not  to  be  suscept- 
ible of  trial  by  jury.  Clarke  v.  McGraih,  1 
L.  C.  J.  5,  S.  C.  1856;  348  C.  C.  P. 

295.  Action  for  damages  was  brought  for  the 
mutilation  of  a  horse  belonging  to  plaintifiT— 
Held,  not  to  be  an  action  of  p^sonai  wrong  so  as 
to  give  rise  to  the  right  of  a  jury.  Derocher  v. 
Meunier,  1  L.  C.  J.  290,  S.  C.  1857  ;  348  C.  C.  P. 

296.  In  an  action  of  damages  by  two  pro- 
fessional men  against  two  merchants,  for  breach 
of  contract  to  buy  a  railroad — Held,  that  the 
action  was  not  a  commercial  one,  and  was  there- 
fore not  susceptible  of  a  trial  by  jury,  and  that 


so  much  of  the  defendant's 'pleas  as  prsT^rj 
for  trial  by  jury  would  be  rejected  on  niotk 
Abbott  et  al.  y.  Jiiekleham  etat,tL.Q.i.  i\. 
S.  C.  1858;  348C.  C.  P. 

297.  In  an  action  between  two  merchant",  1*^ 
revendication  of  certain  goods  which  had  be>: 
stolen,  the  defendant  declared  his  option  hr 
trial  by  jury,  and  the  plaintifiT  subsequently  h. 
scribed  tne  case  for  enqu^te — Held,  on  moiioTi 
of  the  defendant  to  set  aside  the  inecrintioc 
for  enquete,  that  the  action  was  not  susceptiolf  -  * 
trial  by  jury.  Fawcette  et  al.  &  I'hompson  ei  q(  . 
3  L.  C.  J.  229,  S.  G.  1859  &  JMmdsonetal  \ 
Mo  fait  ei  al,  lb. ;  348  C.  C.  P. 

298.  An  action  for  damages  for  m&IicioT]^ 
prosecution,  arising  out  of  a  mercantile  tn39- 
action,  is  not  a  civil  suit  of  a  mercantile  natiir? 
within  the  meaning  of  the  G.  S.  L.  C.  cap.  M. 
sec.  39,  entitling  the  parties  to  a  trial  br  jnn. 
composed  exclusively  of  merchants  and  IriA^. 
Fogariy  v.  Morrow  et  al.,  6  L.  G.  J.  222,  S.  C. 
1860 ;  348  G.  G.  P. 

299.  In  an  action  by  a  printer  aristne  oat 't 
matters  in  relation  to  his  business — BeM.  k 
trial  by  jury  might  be  had.  Lovell  r,  Camph'li 
etal,  6  L.  C.  J.  116,  S.  G.  1861 ;  348  C.  C.  P. 

300.  An  action  en  reddUion  de  eompit  betweeo 
two  successions  is  susceptible  of  irial  b;  jorr. 
Mann  et  al.  v.  Larnbe,  5  L.  G.  J.  330,  S.  C 
1861;348G.  G.P. 

301.  In  an  action  on  an  acknowledgment «( 
a  loan  made  by  a  non-trader  to  a  commercial 
firm — Held,  confirming  the  decision  of  the  eotm 
below,  that  such  actions  were  not  susceptibleoC 
trial  by  jury.  Wishaw  v.  Oilmowr  et  al,  i 
L.  G.  J.  320  &  13  L.  G.  R.  94,  S.  C.,  &  15 
L.  G.  R.  177,  Q.  B.  1862. 

302.  But,  in  another  case,  where  action  wv 
brought  by  a  non-trading  corporation  against  i 
commercial  firm,  for  the  recovery  of  an  otc 
charge  on  f^reight — Held,  by  the  same  joda. 
that  such  an  action  was  susceptible  of  trial  n^ 
jury.  Her  M<yesty's  Principal Seereiary  of  Stak 
for  the  War  Department  A  Edmondston  ei  at 
6  L.  G.  J.  322  &  13  L.  G.  R.  79,  S.  C.  1862. 

303.  Action  was  brought  against  the  defend 
ant,  as  heir  at  law  and  universal  legatee  of  tk 
deceased,  to  compel  him  to  render  an  accounlo^ 
ail  goods,  &c.,  received  by  deceased  from  a  cer 
tain  commercial  firm  raeatioDed  therein-— ifej^ 
that,  where  two  causes  of  action  are  joined  z 
the  same  suit,  one  commercial  and  one  noa 
commercial,  that  the  action  is  not  susceptiU 
of  trial  by  Juiy.  Mann  et  <il.  &  Lambc,  i 
L.  G.  J.  76.  Q.  B.  1862 ;  348  G.  G.  P. 

304.  And  held,  also,  that  an  action  to  accooa 
is^not  susceptible  of  trial  by  jury.     lb. 

305.  On  appeal  from  a  summary  convietioi 
to  the  generu  sessions  of  the  peace— ITeU,  tlM 
the  appellant  could  not  have  right  to  demu 
that  a  jury  be  empannelled  to  try  the  appM 
and  that  it  was  discretionary  with  the  cooit  t 
try  the  appeal  or  grant  a  jury.  GUckea  &  BsUa 
13L.  G.R.  471,  Q.B.  1863. 

306.  A  demand  by  the  hasband  for  t^ 
possession  of  his  wife,  who  went  to  live  wil 
ner  father,  accompanied  by  a  demand  for  da« 
ages  was  held  to  be  susceptible  of  trial  by  jur 
Uomie  &  Oargeau,  8  L.  G.  J.  131  &  14  L.C.  1 
446,S.G.  1864$  348  G.  G.P. 

307.  In  an  action  on  a  note  signed  and  ci 
dorsed  both  by  parties  who  are  traders  and  I 
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parties  who  are  not  traders — Held,  competent 
^ranjofthe  parties  to  have  and  obtain  trial 
by  jury,  and  that^  in  such  case,  the  court  before 
vrhom'such  caee  is  to  be  tried  may,  although 
tire  de^odants  have  severed  in  their  defence, 
order  that  all  the  issues  raised  be  submitted  to 
one  and  the  same  jury.  Evanturel  &  Withal, 
J5L.C.J.126,  Q.  B.  1864. 

308.  An  action  for  damans  for  illegal  and  ma- 
licioue  attachment  and  injury  to  credit,  name, 
etc.,  is  triable  by  jury .  Fulton  v .  Stevenson  et  al., 
13  L.  C.J.  112,  S,  C.  18611;  348  C.  C.  P. 

309.  Action  for  damages  was  brought  for  the 
drtJfvniDgo/a  pair  of  horses,  alleged  to  have  been 
caused  by  the  neslect  of  the  defendant,  a  captain 
of  a  merchant  ship,  who  had  hired  them  from 
ihe  nlaintiff,  a  carter,  for  the  purpose  of  unload- 
ing nis  Tessel— J9<s^,  that  the  action  was  not 
nsceptible  of  trial  by  j  ury .  Toland  v .  Spencer, 
15 L.  C.  J.  220,  S.  C.  1871 ;  348  C.  C.  P. 

310.  Striking  of. — ^Where  the  prothonotary 
kd  prepared  a  list  of  iurors,  in  obedience  to  an 
order  of  the  courts  ana  the  order  was  afterwards 
Bit  aside  on  account  of  insularities,  and  the  list 
vas  used  in  another  case — Held,  in  Review,  that 
thejary,  on  a  subsequent  order  in  the  first  cai>e, 
bd  a  right  to  be  taken  from  the  same  list. 
fhMptUd  y.  DwHil,  3  R.  L.  29,  S.  G.  R. 
mi ;  357  C.  C.  P. 

311.  Trial  by. — Where  the  trial  of  an  action 
]»f  iary  was  bad  before  issue  was  joined,  the 
wdict  was  set  aside  on  a  writ  of  error.  Wur- 
kkY.  Areand,  3  Rev.  de  Leg.  242,  Q.  B.  1848. 

312.  Verdicts  o/I—On  a  motipn  for  judgment 
IB  the  verdict  of  a  iury  in  a  civil  action — Held, 
ftat  the  verdict  Being  in  terms  which  were 
inbigaons,  the  court  would  interpret  it  in  such 
avay  as  to  give  it  effect,  and  would  for  that 
forpim  look  to  the  evidence  and  ascertain  the 
Aierpretation  which  one  of  the  parties  had 
l^en  to  the  expressions  which  were  the  cause 
#  the  apparent  ambiguity.  La  Banque  de 
Ifaibic  V.  Maxham,  11  L.  C.  R.  97,  S.  G.  1860. 

\  313.  The  veniict  of  a  jury  in  an  action  of 
dunages,  when  contrary  to  law  and  evidence, 
«iQ  be  set  aside  and  a  new  trial  eran  ted .  S&n4cal 

tTkt  RickeUeu  C&mpany,  15  L.  G.  J.  1,  Q.  B. 
fI;i26C.C.P. 

;  n.  Ix  Criminal.  Gases. 

I 

1^4.  Dt  fnediaiaUB  Ungues. — An  alien  in- 
pod  for  a  felony  has  a  right  to  a  jury  de 
MMrtoic?    Ungues.*    Regina    v.    Hitler,     8 

iC.  J.  280,  Q.  B.  1865,  k  Regina  v.  Vonhoff. 
LC./.292,  Q  B.  1866. 

315.  And  where  one  half  of  the  jury  were 
f^orn  as  skflled  In  the  French  language,  and  it 
M  afterwards  discovered  after  veraict  that 
y  of  such  half  was  not  so  skilled  in  the 
tomA  language — Held,  that  the  trial  and 
vndict  were  nuQ  and  must  be  set  aside.  Regina 
t.  CkanaOkird,  18  L.  C.  J.  149,  Q.  B.  1873. 

316.  And  in  anotner  case  where  a  jury  was 
iiyted,  one  half  speaking  the  language  of  the 
W^oi—Hdd,  that  six  jurors  speakmg  that 
^■Bgaage  may  first  be  put  into  the  box  Defore 


MkOedtelna]  Procedure  Aetof  1860 it  la  provided 
>Jartei  de  meitkttat49  bmgum  shall  not  hereafter  be 
"^   C.  tt  &  n  Vlfi.  cap. »,  aeo.  aO.~£D. 


calling  any  jurors  for  the  other  side.*  Regina 
V.  Dougail,  18  L.  G.  J.  85,  Q.  B.  1874. 

317.  Right  of  Challenge.-'The  right  of  the 
crown  to  order  jurors  to  stand  aside  exists  ia 
misdemeanors  as  well  as  in  felon ies.f  lb. 

318.  And  notwithstanding  all  the  jurors- 
speaking  the  language  of  the  defence  have  beei> 
called,  the  Grown  is  still  at  liberty  to  challenge 
by  stand  aside,  and  is  not  bound  to  show  cause 
until  all  the  panel  is  exhausted.  lb.,  &  18 
L.  G.  J .  242. 

319.  May  Recall  Witnesses. — A  jury,  may,  in 
a  criminal  case,  recall  any  of  the  witnesses 
whose  evidence  thev  have  not  wholly  under- 
stood. Regina  v.  Lanihre,  8  L.  G.  J.  281,. 
Q,  B.  1857. 

320.  Statements  made  by. — ^A  statement 
made  by  a  iury  just  previous  to  the  rendering 
of  the  verdict,  to  the  effect  that  a  newspaper 
had  been  handed  to  them,  cannot  be  recoraed 
on  the  register  of  the  court.  Regina  v.  Notman,, 
4  G.  L.  J.  41,  Q.  B.  1868: 

III.  Of  Goroners. 

321 .  The  verdict  of  a  coroner's  jury  is  equiva-^ 
lent  to  an  indictment,  and  the  omission  of  the 
words  "feloniously  "  and  "  slay  "  in  a  finding  of 
manslaughter  is  fatal.  Brydges  exp.,  18  L.  C.  J, 
141,  Q.  B.  1874. 

322.  Where  a  grand  jurjr  has  found  "  nO" 
bill''  the  Grown  has  the  right  to  have  the 
prisoner  tried  on  the  finding  of  the  coroner's 
jury.  Reaina  v.  Tremblay,  18  L.  G.  J.  158^ 
Q.  B.  1873. 


JURYMEN. 

I.  Action  Against,  for  Slander,  see  LIBEL 
AND  SLANDER. 
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I.  Appeal  from  Judgments  of,  323. 
n.  Gonvictions  by,  324-327. 

III.  Jurisdiction  of,  see  JURISDIGTION, 

IV.  Liability  of,  328,  329. 

V.  Powers  of,  330-336. 

VI.  Trial  By,  337. 


•  Whenever  a  person  accused  of  treason  or  ftlonj  elect» 
to  be  tried  by  Jaiy  composed  one  half  of  persons  skilled 
in  the  lanjinuige  of  the  defbooe,  the  number  of  per- 
emptory challenges  to  which  he  is  entitled  shall  be 
divided,  so  that  he  shall  only  have  the  right  to  challenge 
one  half  of  such  number  from  among  the  Enclish- speaks 
lug  Jurors  and  half  from  among  the  French-speaking 
Jurors.   C.  82  ft  88  Vic.  cap.  39,  sec.  4,  ss.  2. 

t  In  all  criminal  trials,  whether  for  tr«uon, /elony  or 
fniademeamor,  four  Jurors  may  be  peremptorily  challenged 
on  the  part  of  the  Crown,  but  this  shall  not  be  construed 
to  effect  the  risrht  of  the  Crown  to  cause  any  Juror  to 
stand  aside  unnl  the  panel  has  been  gone  through,  or  to 
challeDge  any  number  of  Jurors  for  cause.  C.  82  &  88  Ylc. 
eap.  29,  sec.  88.  But  the  right  of  the  Crown  to  cause  any 
Juror  to  stand  aside  until  the  panel  has  been  gone 
through  shall  not  be  exercised  on  the  trial  of  any  indict- 
ment  or  information  by  a  private  prosecutor  for  the  pub- 
lication of  a  defiunatory  libel.  C  87  Tic.  cap.  88,  sec.  li. 
—Ed, 
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719    JUSTICES  OF  THE  PEACE. 

I.  Appeal  from  Judgments  of. 

323.  Since-the  coming  into  force  of  the  Code  of 
Procedure  there  is  no  right  of  appeal  from  de- 
'Cision    of  justices    of  the    peace    under    the 
Agricultural  Act.    Duffel  v.  Eochon,  2  B.  L. 
572,  C.C.  1870. 

II.  Convictions  By. 

324.  Where  one  justice  of  the  peace  is  sitting 
in  the  place  of  another-  who  is  absent,  the 
^conviction  must  state  that  he  is  so  sitting  with 
the  consent  of  the  other.  Dubord  v.  Soivin, 
14  L.  C.  J.  203,  S.  C.  1866  ;  Q.  L.  A.  sec.  163. 

326.  And  where  an  appeal  was  had  from  a 
<ionviction  of  a  justice  oi  the  peace  under  the 
Municipal  Road  Act — Held,  that  such  convic- 
tion must  sliow  the  jurisdiction  of  the  justice, 
whether  the  road  in  question  was  a  front  road 
or  a  bye  road,  and  whether  there  was  or  was  not 
&  proems-verbal.  Matte  &  Brown,  11  L.  G.  R. 
443,  C.  C.  1861. 

326.  No  appeal  lies  to  the  Queen's  Bench  on 
^  conviction  by  two  justices  of  the  peace  under 
the  Quebec  License  Act.  Pope  &  Griffith,  16 
L.  C.  J.  169,  Q.  B.  1872;  Q.  L.  A.,  sec.  196. 

327.  And  a  conviction  by  three  justices  of  the 
peace  under  the  Quebec  License  Act,  which  con- 
stitutes a  tribunal  of  two  only,  is  illegal.  Pag^ 
^  GriMth,  18  L.  C.  J.  119,  S.  C.  1873;  Q.  L.  A. 
sec.  163,  ss.  2 

IV.  Liability  of. 

328.  Where  a  person  was  chareed  with  perju- 
Ty  on  three  depositions  prepared  by  counsel  and 
submitted  to  two  justices  of  the  peace  before 
arrest,  and  after  arrest  no  witness  was  examined 
nor  confession  made,  but  the  prisoner  was  com- 
mitted for  trial,  and  afterwards  liberated  on 
habeas  corpus  on  default  of  prosecution — Held, 
on  action  brought  for  false  imprisonment,  that  as 
the  imprisonment  was  not  based  on  written 
information  before  the  magistrates,  and  was, 
therefore,  null,  the  magistrates  were  responsible. 
Lacombe  &  St.  Marie  et  al.  3  R.  L.  449,  &  15 
L.  C.  J.  276,  S.  C.  R.  1871 ;  C.  8.  C.  cap.  102, 
sees.  8  &  9,&  cap.  103,  sec.  24,  & G. 8.  L.  G.cap. 
101. 

329.  The  defendant,  a  justice  of  the  peace, 
vrae  condemned  in  damages  for  issuing  a  war- 
rant for  the  arrest  of  the  plaintiff,  on  a  charge  of 
obtaining  goods  under  false  pretences.  When  the 
charge  was  examined  it  did  not  amount  to  ob- 
tainmg  goods  by  false  pretences,  but  rather  to 
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extorting  money  under  authority  of  proceedin: 
at  law,  and  the  plaintiff,  therefore,  got  free,  bui 
no  malice  was  found  against  the  defendaDt 
and  the  judgment  was  consequentiv  reyerse*) 
Cariier  v.  JBurland,  2  R.  L.  475',  S.  C.  B 
1872. 

V.  Powers  of. 

330.  A  justice  of  the  peace  has  no  power  tc 
issue  a  writ  of  attachment  after  judgment.  Th^ 
CorporcUion  of  the  Parish  of  St.  J^ilip  exp..  ( 
L.  C,  R.  484,  8.  G.  1866. 

331.  Where  two  justices  of  the  peace  liaT< 
heard  a  case  they  must  concur  in  thejud^ent.' 
St.  Gemmes  v.  Vherrier,  9  L.  C.  J.  22,  S.C.1864 

332.  But  in  a  case  heard  before  three  justice^ 
of  the  peaoe,  judgment  may  be  rendered  bj  two 
Lumley  exp.,  &  GotU,  9  L.  G.J.  169,  S. C.  1865. 

333.  Justices  of  the  peace  who  have  heard  s 
complaint  and  signed  tne  writ  are  the  only  ooe: 
who  can  sit  in  a  case  and  render  final  judgment, 
except  where  one  is  necessarily  absent,  when, 
with  the  .consent  of  the  other,  another  msv 
take  his  place.  Dubord  &  Boivin,  14  L.  C.  J. 
203,  8.  G.  1866. 

334.  But,  in  such  case,  the  conviction  mua 
state  that  the  third  Judge  is  sitting  in  tbeal* 
sence  of  one  of  the  nrst  two,  and  with  the  cci& 
sent  of  the  other.f    lb. 

336.  As  a  general  rule  justices  of  the  pea>3( 
should  decide  exceptions  which  attack  their  j a 
risdiction,  or  whicn  claim  exemption  from  fomt 
other  cause,  in  orderto  allow  the  Superior  Cocrt 
to  judge  of  the  sufficiency  of  such  exception.  II. 

336.  An  attachment  before  judmcDt  ia^uoi 
by  a  justice  of  the  peace  and  all  the  procedure 
thereon  is   absolutely  null.     Dumoni  y.  ht 

fwrgey  1  Q.  L.  R.  159,  8.  C.  1874 ;  1191  C.  C.  P. 

VI.  Trial  by. 

337 .  An  information  to  be  tried  by  two  justices 
of  the  peace  isjeood  if  only  sisned  by  one.  FaV 
conbridge  v.  TourangeaUf  2  Rev.  de  Leg.  It^^ 
R.  B.  lo47. 

*  KTery  Jiutioe  of  the  peaoe  appointed  andtr  thbiet 
sludl  be  mTeBted  with  all  the  rights  and  powen  of  t«B 
Jnstioefl  of  the  peaoe,  and  shall  be  sntiJeet  to  the  laws  rw* 
peotlng  the  duties  of  Jnstloes  of  the  peaoe,  so  ftr  ii  tliqf 
are  applioable  to  him.    Q.  88  Yio.  oap.  12,  aeo.  1 

t  If  any  snoh  proseontion  is  brought  befbre  aiT  tw«« 
more  losaces  of  the  peaoe  the  summons  mar  be  med  ^ 
one  of  them,  bnt  no  other  Justioe  shall  taie  pan  ttare^ 
in,  onleM  by  reason  of  their  absence  or  the  abieeeeM 
one  of  them,  nor  yet  in  the  latter  ease  onkis  with  tiw 
assent  of  the  other  of  then.  Q.  9k  Ylo.  oapw  S,  sac  Ifli  * 
Q.  87  Yio.  cap.  8,  sec.  14. 
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KINDEED. 

I.  Accounts  Between,  1. 

II.  A  Presumption  of  Fraud,  2,  3. 

III.  Effect  of,  in  Relation  to  Wills,  4, 5. 

I.  Accounts  Between. 

1.  The  claim  of  a  physician  for  professional 
senices during  the  last  illness  is  not  reducible 
hvretLson  of  a  relationship  which  existed  between 
hiiD  and  the  deceased.  Beaudry  v.  Desjardins 
(lal.  k  Desjardins  ic  Thomas^  15  L.  G.  J.  267, 
S.C.RA871i  2003  C.  C. 

II.  A  Presumption  of  Fraud. 

2.  A  sale  of  moveables  between  relatives, 
▼hich  18  not  followed  by  delivery  or  removal, 
will  be  presumed  to  be  fraudulent  with  respect 
to  third  parties  wlio  are  creditors  of  the  vendor, 
and  will  be  set  aside.  Danis  &  Shaw  &  Sliaw, 
2  R.  L  €2.3,  S.  €.R.  1870. 

3.  Where  an  inj?o) vent  gives  to  his  relation 
ahjpothec  upon  his  property,   the  fact  of  the 


relationship  will  give  rise  to  a  presumption  of 
fraud.  WTiiiney  v.  Shaw,  3  Ki  L.  439,  Q.  B. 
1871. 

III.  Effect  of,  in  Relation  to  Wills. 

4.  Before  the  Code  the  fact  that  a  witness  to  a 
will  in  English  form  was  a  cousin-german  of 
the  testator,  and  of  the  universal  legatee,  was  not 
a  cause  of  nullity  in  the  will.  Vaillancourt  v. 
Lapierrey  5  R.  L.  262,  S.  C.  1873  j  846  C.  C. 

5.  And  with  regard  to  notarial  wills  the  fact 
that  the  universal  legatee  is  cousin-^rman  to 
the  notary  does  not  aifeot  the  validity  of  the 
will.    lb. 


KNOWLEDGE. 

I.  Op  Insolvency,  see  INSOLVENCY. 

II.  Of  the  Law,  see  IGNORANCE  of  the 
Law. 

III.  Presumption  of,  see  LEASE  for  Im- 
moral Purposes. 
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LAWS. 


LADING. 
I.  Bills  op,  see  AFFREIGHTMENT. 


LAND. 

I.  Held  in  Free  and  Common  Soocage,  see 
FREE  AND  COMMON  80CCAGB. 

n.  Lease  «r,  see  LEASE,  LESSOR  AND 
LESSEE. 

m.  Mortgage  on,  see  HYPOTHEC. 

IV.  Privilege  on,  see  PRIVILEGE. 

V.  Reserved  for  Indians,  see  INDIAN 
LANDS.  ^^^    .,,^ 

VI.  Sale  of,  see  SALE,  VENDORS  AND 
PURCHASERS. 

VIL  Title  to,  aw  TITLE. 

Vin.  Transfer  or,  see  TRANSFER. 

IX.  Wild  Lands,  see  SQUATTERS. 


LANDLORD    AND   TENANT  — See 
LESSOR  AND  LESSEE. 


LAVAL  UNIVERSITY. 

I.  Stattts  of. 

1.  Laval  University  is  a  public  school,  and  as 
such  entitles  its  students  to  all  the  privileges  and 
immunities  granted  to  students  in  public  schools. 
Bourdages  exp,,  11  L,  C.  R.  467,^.  C.  1861. 


LAW. 

I.  Ignorance  of,  cannot  be  Pleaded  by  a 

W^OMAN    2 

II.  International,  see  INTERNATIONAL 
LAW. 

in.  Which  Governs  Contracts,  3. 
IV.  Which    Governs    Transfers    of    Im- 
moveables, «6«»TRANSFBR  op  Property. 

1.  Ignorance  of,  cannot  be  Pleaded  by  a 
Woman. 

2.  A  woman  is  presumed  to  know  the  law  as 
well  as  a  man.  BrunelU  et  t^ir.  k  Buckley ^  3 
R.  L.  696,  8.  C.  R.  1872.  ^ 

m.  Which  Governs  Contracts. 

3.  The  law  of  a  country  in  which  a  contract 
is  made  governs  in  mercantile  cases.  Allen  & 
Scaife  et  al,  2  Rev.  de  Leg.  77,  E.  B.  1816. 


LAWS. 

I.  Abrogation  of,  4,  6. 

II.  Of  England  in  Civil  Matters,  6. 

I.  Abrogation  of. 

4.  A  law  may  be  abrog[ated  by  disuse  in 
Lower  Canada,  and  the  provisions  of  the  ordin- 
ance of  1498  andof  the  ordinance  De  Blois  of 
1579,  in  so  far  as  they  require  the  presence  of  a 
second  notary  to  the  execution  of  a  notarial  act. 


LEASE. 
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have  been  so  abrogated.    Desforgesv.  Du^aiti, 
13L.  C.R.  179,  Q.B.  1862. 

5.  But  held  in  a  later  case  that  a  law  or 
ordinance  is  not  abroffated  by  inobservance  of 
its  provisions  for  any  length  of  time.  Lord  v. 
Laurin  et  al,  15  L.  C.  R.  452,  S,  C.  1865. 

II.  Of  England  in  Civil  Mattsrs. 

6-  In  a  petitory  action  to  recover  possesaon 
of  a  property  originally  granted  by  letters  paled 
from  the  crown  to  the  person  from  whom  tk 
plaintiff  claimed  as  auteur  of  the  transferee,  K 
which  various  questions  arose  as  to  the  laws 
which  govern  the  sale  of  immoveable  property— 
Heldy  mat  the  English  Civil  Laws  were  not  il- 
trodiiced  into  Lower  Cana«ia  by  the  proclama* 
tion  of  1763  or  tlie  Impenal  Aot  of  1774,  a&i 
that  even  by  the  Imp.  Act  Geo.  IV.  cap.  69  the 
English  laws  were  •nly  introduced  into  L)wer 
Canada  in  respect  to  lands  held  in  free  aad 
common  soccage,  as  was  the  land  in  qucBdoo. 
Steward  et  ux.  &  Bowman^  3  L.  C.  R.  369  &  ^ 
L.  C.  R.  311,  S.  C.  1861. 


LAW  STUDENTS. 

I.  Rights  of. 

7.  Students  of  Laval  Universitv  are  entitla 
to  all  the  privileges  and  immunities  granted  U 
students  in  public  schools.  BourdfOges  ecp.,  11 
L.  C.R.  467,  S.C.  1861. 

8.  Where ,  a  law  student,  under  a  wnt  o 
mandamus,  proved  that  he  had  eerved  thw 
years  in  a  lawyer's  office  in  Montreal  nnde 
regular  articles  of  clerkship,  and  afterwarl 
served  one  year  m  Three  Rivers,  aod  possessed 
besides  a  certificate  of  study  in  a  course  of  1« 
in  the  Collf^e  of  St.  Marie,  and  that  the  con 
mittee  had  refused  to  examine  hino — £eldf,tha 
a  writ  might  issue  to  compel  them  toexamin 
him  according  to  the  terms  of  his  petiiion,  ta 
without  costs.  Beaudry  v.  Genesi  et  al., 
R.  L.  674,  S.  C.  1869. 


LAWYEES— See  ADVOCATES, 
ATTORNEYS,  &c. 


LEASE. 

I.  Action  by  Tbansfjbree*  9. 

II.  Action  to  Rescind,  10, 11. 
IIL  Between  Consorts,  12. 

IV.  By  Corporation,  13, 14.  

V.  Claim  of  Lessee  fob  Improvkmests,  1 

VI.  Continuation  of,  see  Rbc»ni>tctioi  a 

VII.  Emphyteutic. 
Expiration  of,  16. 
Expropriation  oft  17, 18. 
Payment  of  Rent,  19. 
ResiliaHon  of  20. 
Rights  of  Lessor,  21. 
Sale  of  22-26. 

Sale  of  Property  Subject  to,  26. 
What  is,  27-32. 

Vin.  For  Immoral  Purposes,  33-35. 
IX.  From  the  Crown,  36. 
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5.  NonoB  OP  TermikaI'Iok,  37. 
XI.  Op  Church  Pews,  38. 
Xn.  Op  Mill,  39. 
Xni.  Op  Moteables,  40-44. 

XIV.  Patmekt  op  Taxb8  Uin)SK,  46. 

XV.  Rbcondvotioh  OF,  46-46. 

XVI.  Rbscissiov  of,  49-66. 

XVII.  Rights  of  Creditors  with  Respect 
TO,  57. 

XVm.  Rights  of  Lessee  whsv  Property 
13  solo,  58. 

XIX.  Ri0hts  op  Fdrchassr  to  Termikatb, 
59. 

XX.  SrB-LEASE,  60. 

XXI.  Termtvatiok  OF,  61-^3. 
XXn.  Transper  of,  64,  65. 

I.  Actiok  by  Trajtsperee. 

d.  AedoB  was  brought  by  the  transferee  of 
s  lease,  id  oonsequence  of  an  alleged  violation 
of  the  lease  bj  the  lessee — Held,  that  the  excep- 
tion of  guarantee  could  be  opposed  by  the  de- 
fendant, andy  as  the  tranjsfer  was  stipulated  to  be 
without  any  jguarantee,  the  transferee  was 
bound  in  law  m  the  same  way  as  his  auteurs 
were  bound,  (holer  &  Moreav^  2  L.  C.  L.  J.  84, 
Q.B.  1866. 

n.  Action  to  Rescind. 

10.  An  action  to  rescind  a  lease  may  be 
brought  under  the  Lessor  and  Lessee  Act,  though 
Ti»ji  joined  with  any  demand  for  damages  or 
irrears  for  rent  and  the  jurisdiction  of  the  court 
will  be  determined  by  the  amount  of  the  annual 
rent.  Guy  y.  Ocudreault,  14  L.  C.  R.  202, 
S.  C.  1864. 

II.  An  action  to  rescind  a  lease  cannot  be 
Woaght  by  a  surety  of  a  tenant,  an  absentee,  on 
account  of  the  premises  being  out  of  repair, 
fither  in  his  own  name  or  the  name  of  the 
tenant.  Of  Donahue  v.  Morsouy  1  L.  C.  L.  J.  92, 
8.  C.  1865. 

III.  Between  Consorts. 

12.  A  lease  from  husband  to  wife  made  in 
good  faith,  in  payment  of  lea  reprises  matrimo- 
rdales  due  to  the  wife  in  virtue  of  a  judgment  of 
^parationj  is  valid  and  legal.  Legault  et  vir,  & 
Bova^que,  15  L.  C.  J.  72,  Q.  B.  1871. 

IV.  By  Corporation. 

13.  A  lease  of  a  market  stall  made  by  a  cor- 
poration to  one  of  the  city  councillors  of  the 
esme  city  is  not  such  a  continuing  contract  as 
will  disqualify  the  councillor  when  re-elected 
from  sitting  under  the  new  election,  nor  vacate 
h\^  seat  in  the  council.  Smith  &  McShane, 
15  L.C.J.  203,8.  C.  1871. 

14.  And  such  a  lease  should  be  uader  the 
?eal  of  the  corporation .    lb. 

V.  Claiii  op  Lessee  por  Improyembnts. 

15.  Petitory  action  was  brought  by  the  plain- 
tiff to  recover  possession  of  a  lot  of  land,  sold  to 
him  by  the  patentee  from  the  Crown  in  1835. 
The  defendant  held  possession  under  a  transfer 
of  a  lease  firom  the  Crown  of  twenty -one  years. 


which  lease  had  some  time  since  expired,  and 
claimed  for  improvements  made  by  him  and  by 
another  who  had  sold  to  him — Held,  that  he 
had  a  right  to  recover  for  permanent  and 
durable  improvements  made  upon  the  land  to 
the  extent  of  the  increased  value  given  by  such 
improvements,  before  being  compelled  to  aban- 
don, and  that  the  value  of  such  improve- 
ments should  be  established  by  an  eamertise, 
Lawrence  k  Stewart,  6  L.  C.  R.  294,  Q.  B.  1856 ; 
1640  &  2072  C.  C. 

VI.  Emphyteutic. 

16.  Expiration  of. — Immoveable  property 
held  by  the  lessees,  after  the  expiration  of  an 
emphyteutic  lease,  may  legally  be  seized  as  be- 
longing to  the  lessor.  Huot  v.  Danais,  8 
L.  C.  R.  2.36,  Q.  B.  1837. 

17.  Expropriation  of  . — In  the  distribution  of 
moneys  by  tne  Grand  Trunk  Railway,  for  land 
expropriated  for  the  use  of  the  railway,  a 
lessee  by  emphyteutic  lease  was  collocated  for  a 
portion  of  the  money  remaining,  and  the  lessor 
contested  the  opposition,  claiming  that  the 
lessee  was  only  entitled  to  interest  on  the 
money,  and  that  the  capital  should  go  to  them 
— Heldj  that  the  lessee  was  rightly  collocated, 
and  that  he  was  only  bound  to  five  security  for 
the  payment  of  the  rent  until  the  expiration  of 
the  term  of  the  lease.  The  Grand  Trunk  Rail- 
way Company  & Brodie,  6  L.  C.  R.  54,  S.  C.  1856. 

18.  Where  a  part  of  an  immoveable,  mort- 
gaged for  a  constituted  rent,  was  sold  and 
expropriated  for  the  use  of  a  railway — Held, 
that  the  creditor  of  the  rent  was  entitled  to 
claim  a  proportion  of  the  capital  equivalent  to 
the  value  ot  the  proportion  of  the  estate  alien- 
ated, but  not  the  whole  of  such  capital.  Seers 
et  at.  V.  La  Banm^e  du  Peuple  &  jDonegani,  1 
L.  C.  R.  125,  S.  C.  1850. 

19.  Payment  of  Rent. — Forfeiture  of  an  em- 
phyteutic lease  will  not  be  ordered  for  non- 
payment of  the  rent  if  it  be  proved  that,  before 
the  action  was  instituted,  the  rent  due  was 
tendered  and  refupeii.  Bums  v.  Richards,  2 
Rev.  de  Leg.  206,  K.  B.  1821 ;  579  C.  C. 

20.  ResiUaiion  of. — Under  an  emphyteutic 
lease  the  non-payment  of  rent  for  three  years, 
is  good  cause  of  resiiiation.  Samson  v.  Woolsey, 
2  Rev.  de  Leg.  439,  K.  B.  1816 ;  574  C.  C. 

21 .  Rights  of  Lessor, — Upon  the  proceeds  of 
the  sale  of  an  emphyteutic  lease,  the  lessor 
cannot  claim  arrears  due  in  virtue  of  such  lease, 
in  preference  to  a  creditor  of  the  lessee  who  has 
dufy  registered  before  him.  Titu  v.  Martin  A  La 
Soci6ti  de  Construction  de  QfUbec,  7  L.  C.  R. 
42,  S.  C.  1857. 

22.  Sale  of. — Where  the  unexpired  term  of 
an  emphyteutic  lease  was  sold  by  the  sheriff— 
Held,  that  the  purchaser  was  obliged  to  pay 
the  rent  of  such  lease,  although  not  made  an 
express  condition  of  the  sale  in  the  advertise- 
ment, and  although  there  was  no  opposition  qfin 
de  charge  for  the  preservation  of  sucn  rent,  and> 
consequently,  the  creditor  of  the  rent  could  not 
claim  any  indemnity  upon  the  price  of  sale,  on  the 
pretext  that  the  rent  and  other  rights  pertaiaii^ 
to  him  under  the  lease  were  lost  by  reason  of* 
his  not  bavins  filed  an  opposition  afin  de  charge. 
Mithot  et  cS.  V.  (ydulagan  k  Lampsonf  2 
L.  C.  R.  331,  S.  C.  1852 ;  571  C.  C. 
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23.  But  in  another  case  decided  the  same  dav 
by  another  judge,  where  the  property  was  sold 
as  belonging  to  the  defendant,  and  the  proprietor 
and  lessor  brought  oj)po8itiou,  the  contrar}-  was 
held,  and  the  oppo.^ition  maintained  with  costs. 
Murphy  V.  0* Donovan  &  Lampson,  2  L.  C.  R. 
;^33,  S.'C.  1852. 

24.  Where  the  bailleur  of  an  emphyteutic  lease 
brought  action  against  the  adiudicataire  of  the 
projjertv  which  had  been  sold  by  judicial  sale 
Out  of  tiie  hands  of  the  le.«see,  in  order  to  compel 
him  to  execute  a  new  lease,  and  to  pay  the  an- 
nual rent  to  which  the  property  was  subject 
under  the  original  lease,  and  subject  to  which 
the  defendant  nad  purchased,  the  lease  having 
l»een  mentioned  in  the  advertisen^ent  by  the 
sheri^— Held,  that  the  defendant  was  bound  to 
pay  the  rent  in  question,  without  the  lessor  l>eing 
obliged  to  produce  an  ovposition  qfin  de  charge 
for  uie  pre.*ervation  of  liis  rights.  Blanchet  v. 
The  Semitian/  of  Quebec,  15L.C.R.104,  S.C. 
1863. 

25.  And  held,  also,  that  there  could  be  no  bail 
emphyUoiimte  without  a  rent  or  canon  emphy 
Uotique.     lb. 

26.  Halt  of  Property  Subject  <o.— The  rights 
of  a  lessor  of  immoveable  property,  who  has 
granted  an  emphyteutic  lease  of  the  property, 
may  be  seizeil  and  sold  by  the  creditors  of  the 
lessor,  but  in  .«uch  case  the  lease  itself  is  not  af- 
fected thereby,  nor  the  rights  of  the  lessc^e,  the 
only  changeresulting  therefrom  being  that  of 
the'cretlitors  of  the'lease.  Precour8t&  Vidal,l 
R.  L.  42,  S.  C.  1868 ;  569  &  571  C.  C. 

27.  What  is. — A  deed  by  which  the  defendant 
acquired  the  enjoyment  of  certain  real  property 
and  the  right  to  take  water  from  a  certain  river 
for  the  use  of  the  mill  thereon  for  a  term  of  nine 
years,  in  consideration  of  a  certain  quantity  of 
wheat  payable  yearly,  the  person  from  whom  he 
acquired  reserving  the  right  to  take  back  the 
whole  at  the  expiratipn  of  the  term,  on  paving  for 
improvements,  &c. — Held,  that  such  deea  was  an 
emphvteutic  lease.  Gugy  &  Chouinardy  3  Rev. 
de  Ug.  308,  Q.  B.  1848 ;  *567  C.  C. 

28.  On  a  petition  in  certiorari  to  set  ^side  a 
judgment  of  the  Recorder's  Court  of  the  city  of 
Montreal,  condemning  the  petitioner  to  the  pay- 
ment of  certain  assessments  on  the  property 
which  the  jpetitioner  lield  under  a -lease  to  him 
from  the  Commissioner  of  Public  Works  for 
twenty-one  years,  and  renewable  for  ever  on  the 
terms  mentioned  in  the  lease — Held,  that  such 
lease  was  an  alienation  of  the  domaine  utile 
by  the  Crown  which  conferred  upon  the  peti- 
tioner a  jus  in  re,  and  that,  therefore,  he  was 
liable  to  the  taxes  and  assessment  as  proprietor 
of  the  leased  property.  Harvey  exp.,  5  L.  C.  R. 
378,  S.C.  1854;  669  C.  C. 

29.  In  an  action  en  repetition  to  recover  cer^ 
tain  assessments  of  money  levied  from  the  plain- 
tiff by  compulsion  for  assessments  on   certain 

fropertv  occupied  by  him  under  a  lease  from  the 
Provincial  Government  for  twenUr-one  years, 
renewable  on  certain  conditions — £[eld,  that  he 
was  the  owner  of  such  land  within  the  meaning 
of  the  by-law  of  the  Corporation  imposing  as- 
sessments on  real  property.  Goula  v.  The 
Mayor,  &c.,of  Montreal,  2  L.  C.  J.  260,  S.C.  & 
3  L.  C.  J.  19f,  Q.  B.  1868  ;  669  C.  C. 

30.  The  plaintiff  leased  to  defendant  a  vacant 
lot  for  a  term  of  fifteen  years>  at  an  annual  rent 


of  £10  for  the  first  ten  years,  and  £15  for  the 
other  five  years,  the  defendant  to  build  durins; 
the  term  of  the  lease  buildings  thereon  to  tht^ 
value  of  at  least  £600,  whicn,  with  the  land, 
would  revert  to  the  plaintiff  on  parmeDtof  the 
£200  to  the  defendant,  or  remain'the  property 
of  the  defendant  on  payment  by  him  of  £6liO 
to  the  plaintiff— -fleW,  on  action  for  arrears  ot 
rent,  that  the  lease  was  an  emphyteutic  leaeo, 
and  that  the  only  long  leases  known  to  our  Uv 
since  the  abolition  of  the  feudal  system  were 
the  bail  a  rente  and  the  bail  emphvteotiquf. 
Dufresne  v.  Lamontagne,  8  L.  C.  J.  19T,  S.C. 
1864 ;  667  C.  C. 

31.  Held,  also,  that  an  action  for  arretrsof 
rent  under  such  lease  was  good,  without  ^peci&l 
demand  of  payment  for  the  purpose  ofputtin? 
the  defendant  in  default,   lb.,  &  680  C.  C. 

32.  A  lease  for  twelve  years  with  promieeoi 
sale  must  be  regarded  as  an  emphyteutic  lease. 
and  not  as  an  ordinary  lease  giving  rise  to  sum- 
mary proceeding  unSer  art.  887  ei  seq,  of  ibv 
C«xle  of  Procedure.  Lepine  &  The  Jaeqtus  Car- 
tier  Permanent  Building  Society^  20  L.  C.  J. 
300,  Q.  B.  1876. 

VIII  For  Immobal  Purposes. 

33.  There  is  no  action  at  law  for  the  recovery 
of  rent  of  premises  leased  for  immoral  purpoi^. 
Gamh  v.  Dnval,  7  L.  C.  J.  1 27,  C.  C.  1854 ;  ?1»" 
&  1624  C.  C. 

34.  In  an  action  for  rent  the  defendant  pleade*^ 
that  the  house  was  leased  as  a  house  of  prostitu- 
tion to  the  knowledge  of  the  plaintiff,  but  theooh 
proof  of  such  knowledge  was  that  the  detendantS 
wife  told  plaintiff  at  the  time  the  lease  was  mad- 
that  it  was  necessary  to  have  twelve  bediroomj»— 
Held,  not  to  be  sufiicient,  and  the  action  »»* 
maintained.  Roy  v.  Ritchie,  1  L.  C.  L.  J.  21*. 
S.  C,  &  1  L.  C.  L.  J.  69,  Q.  B.  1865. 

35.  A  lease  tor  purposes  of  prostitution  caniw 
be  recovered  on.  Harris  v.  Fontaine,  12 
L.  C.  J.  336,  S.  C.  1869  J  1062  C.  C. 

IX.  From  the  Crown. 

36.  Petitory  action  was  brought  by  a  pro 
prietor  under  a  deed  of  sale  from  a  patentee  tTv/a 
the  Crown  against  the  holder  of  the  iiumoveabW 
who  was  the  transferee  of  one  who  held  untie 
lease  from  the  Crown  of  twenty-one  years — HeU 
that  the  defendant  was  entitled  to  Kold  until  th 
expiry  of  the  lease,  and  that  the  plaintiff  ^^ 
only  entitled  to  the  rents,  issues  and  profits  tWi; 
the  date  of  such  expiration.  Lanrretict  k  Sie^ 
art,  6  L.  C.  R.  294,  Q,  B.  1856. 

X.  Notice  of  Termination. 

37.  Where  a  lease  has  been  continued  by  t^| 
reconduction,  notice  of  three  months  is  nece*** 
to  terminate  it.     Webster  &  Lamontagne, 
L.  C.  J.  106,  Q.  B.  1874;  1609  C.  C. 

XI.  Of  Chitrch  Pews. 

38.  Action  was  brought  by  the  plaim 
against  the  corporation  of  St.  Andrew's  churc 
complaining  that  he  had  been  deprived  of  tht.'  u 
of  the  pew  which  he  had  occupied  for  s«r« 
years,  and  had  been  caused  great  trouble  ai 
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aoDOTance  by  the  defendants  in  connection 
theiewitb,  and  prayed  fordamagefl.  Defendant 
[beaded  that  tne  holding  was  a  yearly  one, 
ftavable  in  adyance,  and  the  continuance  of 
which  they  had  the  right  of  granting  or  with- 
hoklinsatthe  end  of  the  year — Held,  reversing 
;he  JQ^ments  of  the  Queen's  Bench  and  Su- 
perior Court,  that,  as  commonors,  members  of  the 
•  ongregatioD  have  certain  riehts  resulting  froro 
the  contract  entered  into  when  they  joined  the 
a»npegation,  and  of  which  they  could  not  be 
^btirarily  deprived  by  the  defendants — among 
thes^  rignts  was  that  of  obtaining  seats  and 
\-ew3  on  the  same  terms  and  conditions  as  alL 
!hf  other  members  of  the  congregation,  and 
fit  retaining  them  so  long  as  they  submitted 
themselves  to  the  rules  and  usages  of  the 
chnrch.  Johnston  v.  The  Minister  &  Trustees 
'^tSi.  Andrew's  Church,  18  L.  C.  J.  113,  S.  C. 

Xn.  Of  Mill. 

39.  The  defendant  bein^  sued  for  several  years' 
arrears  of  rent  of  a  seigniorial  mill  pleaded  the 
failure  of  the  crops  in  that  part  of  the  country, 
livA  a  right  in  consequence  to  the  reduction  of  the 
rental — Held,  confirming  the  iudgment  of  the 
court  below,  that  the  lease  of  tne  mill  could  not 
l>e  assimilated  to  a  lease  of  a  farm,  and  that  the 
lefendant  was  not  entitled  to  any  such  reduc- 
Tion.  Corriveau  v.  Poulioi,  1  Rev.  de  Leg,  184, 
Q.B.  1845;  576  C.C. 

Xin.  Of  Moveables. 

40.  The  oppoeant  opposed  the  sale  of  certain 
^^C'ods  seized,  on  the  ground  that  he  had  pur- 
chased the  same  under  a  former  writ  of  execu- 
rx>n,  and  afterwards  leased  them  to  the  defen- 
•lants  for  two  ye^rs,  which  two  years  had  since 
-lapsed,  but  the  lease  had  been  continued  by 
*odt  reconduction — Held,  dismissing  the  oj)po- 
stion,  that,  although  tacit  reconduction  existed 

u  favor  of  the  landlord  in  matters  of  real  estate, 
it  only  existed  in  one  case  in  the  matter  of 
T:joveablei«,  and  that  was  where  the  opposant  %va8 
'Ti  the  habit  of  letting  them  as  a  business,  but 
otherwise  the  lease  could  not  by  tacit  reconduc- 
tion be  extended  to  an  indefinite  period,  so  as  to 
'jefeat  the  presumption  of  ownership  arising 
!rom  the  defendant's  possession.  Bell  &  Bigney 
^i  ai  &  Milne,  3  L,  C.  J.  122,  S.  C.  1859 ;  2268 
C.C. 

41 .  The  defendant  had  seized  a  piano  belong- 
ing to  the  plaintiff,  which  he  had  leased  to  the 
i'tjine  for  the  purpose  of  a  concert,  and  the 
]/.aintiflr  brought  action  in  revendication — Held, 
that  the  defendant  had  no  rieht  of  retention 
-f  the  piano  for  the  rent  in  sucn  case.  Pearce, 
^.  The  Mayor,  <fcc.,  of  Montreal,  3  L.  C.  J  123, 
S.C.  1859;  1620  A  1622  C.  C. 

42.  But  in  a  similar  case  where  a  landlord 
attached  a  piano  belonging  to  a  third  person 
for  bis  rent,  after  it  had  been  removed  from  the 
iioase  by  the  owner,  and  prayed  that  the  court  do 
order  t6e  return  of  the  piano  to  the  house  in 
order  to  answer  for  the  rent  due  him,  but 
n€^Iected  to  join  his  tenant  or  debtor  in  the 
action — Held,  that  although  he  had  a  right  of 
pletlgc  in  the  piano,  that  under  the  circum- 
stances his    action  would    not  lie.     Auld  v. 


Laurent  ei  al,  7  L.  C.  J.  49  &S  L.  C.  J.  146, 
Q.  B.  1869. 

43.  A  lease  of  moveables  which  is  continued 
by  tacit  reconduction  can  be  terminated  by  the 
lessor  at  pleasure.  Laurent  et  al.  v*  L€U}elle, 
5  L.  C.  J.  333,  S.  C.  1861 ;  1609  &  1657  C.  C.       . 

44.  And  in  a  case  where  a  person  having  pur- 
chased moveables  at  a  judicial  sale  leased  them 
to  the  defendant  for  one  year,  and  the  defendant 
continued  in  possession  five  years  after  the 
expiration  of  the  lease,  when  tliey  were  seized 
as  belonging  to  him,  and  the  owner  brought 
opposition — Held,  reversing  the  judgment  of  the 
Grcuit  Court,  that  the  title  derived  from  the 
sheritTs  sale  was  perfectly  good,  and  as  the 
defendant  could  not  acquire  toera  by  prescrip- 
tion there  was  no  right  of  property  in  the  defend- 
ant, and  the  question  of  tacit  reconduction 
could  not  arise.  Plinguet  v.  Kimpion,  15 
L.  C.  R.  256,  Q.  B.  1864. 

XIV.  Payment  or  Taxes  Under. 

45.  Where  by  a  clause  in  a  lease  the  lessee 
promised  to  pay  all  the  taxes  on  the  property 
leased,  ordinary  and  extraordinary,  foreseen  ancl 
unforeseen — neld,  th&t  this  did  not  comprise 
taxes  for  the  widening  of  the  roads  for  which  the 
proprietor  had  received  compensation.  Shauf 
V.  LaframboUe,  3  R.  L.  451,  Q.  B.  1871. 

XV.  Reconduction  of. 

46.  Where  the  assignee  to  an  insolvent  estate 
took  possession  of  the  house  occupied  by  the 
insolvent  and  rented  from  the  plaintifl',  and 
refused  to  give  up  possession  until  some  time 
after  the  first  of  May,  at  which  date  the  lease 
terminated — Held,  that  as  the  possession  had 
not  been  continued  with  the  consent  of  the 
owner,  no  tacit  reconduction  of  the  lease  had 
taken  place,  and  plaintiff  had  no  claim  for  rent 
after  the  first  of  May.  Delisle  v.  Sautageau,  15 
L.  C.  J.  256,  C.  C.  1871  j  1609  C.  C. 

47.  And  held,  also,  that  plain tiflTs  proper 
course  was  by  an  action  of  damages.    lb. 

48.  And  where  there  was  an  agreement  by 
which  the  lessor  agreed  to  reduce  the  rent  from 
what  it  was  the  previous  year — Held,  that  the 
other  conditions  of  the  lease  were  thereby  tacitly 
confirmed  and  continued.  Tremblay  v.  FulteaUf 
4R.  L.  384,  C.C.  1872. 

XVI.  Rescission  of,  see  SUB-LEASE. 

49.  Waste  is  a  sufficient  cause  for  the  resilia- 
tion  of  a  lease,  especially  where  the  parties  have 
covenanted  that  the  tenants  should  not  commit 
waste.  Denis  v.  Burray,  1  Rev.  de  L^g.  505, 
K.  B.  1810;  1624  C.C. 

50.  In  an  action  by  a  landlord  for  rent,  it  was 
decided  that,  since  the  passing  of  the  statute  18 
Vic.  cap.  108,  a  lessor  may  demand  the  rescission 
of  a  lease  on  the  default  of  the  lessee  to  pay  a 
quarter's  rent  accrued.  Brown  v.  Jones,  4  L.  C.  J, 
35,  S.  C.  1860  }  1624  &  1625  C.  C.  &  887  et  sea, 
C.C.  P. 

51 .  Where  a  lessee  transfers  his  interest  in  a 
lease  to  others,  contrary  to  the  conditions  of  the 
lease,  without  the  written  consent  of  the  lessor, 
the  latter  has  a  right  to  demand  the  rescission 
of  the  lease.     Moreau  et  vir.  v.  Owler  et  vir.,  10 
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L.  C.  J.  112,  8.  C.  R.  &  2  L.  C.  L.  J.  84,  Q.  B. 
1866 ;  1624  &  1638  C.  G. 

52.  Where  the  defendant  was  proved  to  be  a 
kept  mistress  without  the  knowledge  of  the 
plaintiff  when  he  leased  the  house,  and  had 
another  woman  livine  with  her,  under  the  same 
circumstances — Held,  to  be  a  cause  of  resilia- 
tion  of  the  lease.  Beaudry  v.  Champagne^  12 
L.  C.  J.  288,  8.  C.  1868;  1624  C.  C. 

53.  An  action  to  rescind  a  lease  of  move- 
able property  cannot  be  brought  in  a  summary 
manner  undier  the  provisions  of  art.  887  of  the 
Code  of  Procedure,  which  applies  only  to  cases 
of  real  estate.  Dwyer  v.  Barlow,  15  L.  G.  J. 
247,  G.  0. 

54.  The  purchaser  of  a  property  has  a  right 
of  action  to  resiliate  a  lease  by  reason  of  a  sub- 
lease made  by  the  lessee,  contrary  to  the  disposi- 
tions of  his  own  lease  with  the  original  lessor. 
Esciot  V.  Lcmgne,  16  L.  G.  J.  98>  S.  G.  B.  1872 ; 
1624  A  1638  G.G. 

55.  The  action  in  resiliation  of  a  lease  exists 
for  other  causes  than  those  mentioned  in  art. 
1624  of  the  Givil  Gode.  Caima  et  vir.  v. 
Pimlette,  6  R.  L.  3,  8.  G.  1874. 

56.  In  order  to  obtain  the  rescission  of  a  lease 
it  is  necessary  to  prove  that  the  furniture  on  the 
premises  is  not  sufficient  to  secure  the  rent  due 
and  to  become  due  for  the  current  year,  but  it  is 
not  necessary  that  the  furniture  should  be  of 
such  value  as  to  cover  the  rent  of  the  whole 
vear,  if  part  of  it  have  been  already  paid.  Des- 
hrier  v.  Lambert,  1  Q.  L.  R.  365,  C.  G.  1875. 


XVII.  Rights  of  Greditors  with  Respect 
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57.  Greditors  cannot  sue  and  sell  the  unex- 
pired term  of  a  lease  by  their  debtor,  such  right 
existing  only  in  favor  of  the  landlord  under  16 
Vic.  cap.  200,  sec.  11,  which  is  an  exception  to 
the  common  law.*  Hobbs  et  al.  v.  Jackson  et  al. 
&  Jackson,  10  L.  G.  R.  197,  S.  G.  1^60. 

XVIII.  Rights  of  Lessee  where  Property 
Sold. 

58.  The  purchaser  of  an  immoveable  property 
subject  to  the  right  of  redemption  cannot  eject 
the  lessee  whose  lease  has  not  expired.  Russel 
V.  JenHns,  3  L.  G.  R.  417,  8.  G.  1853. 

XIX.  Right  of  Purchaser  to  Terminate. 

59.  Two  persons,  joint  owners  of  a  certain  pro- 
perty, leased  it,  reserving  to  tliemselves  the  right 

*  Bat  by  the  present  Insolvdot  Laws  it  is  provided  that 
if  the  insolvent  holds  under  a  lease  property  having  a 
value  above  and  beyond  the  amount  ox  any  rent  payable 
under  such  lea«e,  the  assicnee  shall  make  a  report  thereon 
to  the  Judge,  containing  his  estimate  of  the  value  to  the 
estate  of  the  leased  property  in  excess  of  the  rent,  and 
thereupon  the  Judge  may  order  the  rights  of  ^e  insolvent 
in  such  leased  premises  to  be  sold  separately,  or  to  be 
included  in  the  sale  of  the  whole  or  part  of  the  estate  of 
the  insolvent,  after  such  notice  of  such  sale  as  he  shall 
see  8t  to  order;  and  at  the  time  and  place  appointed  such 
lease  shall  be  sold  upon  each  conditions,  as  to  the  giving 
of  security  to  the  lessor,  as  the  Judge  may  order,  ana 
such  sale  shall  be  so  made  subject  to  the  payment  of  the 
rpnt,  to  all  the  covenants  and  conditions  contained  in  the 
lease,  and  all  such  legal  obligations  resulting  ft-om  the 
lease;  and  all  such  covenants,  conditions  and  obligations 
shall  be  binding  upon  the  lessor  and  upon  the  purchaser, 
as  if  h**  had  been  himself  lessee  and  a  party  with  the  lessor 
to  the  lease,    ins.  Act,  1875,  sec.  70. 


to  give  notice  terminating  the  lease  on  their 
electing  to  build .  0  ne  of  the  joint  owners  eold  hL« 
undivided  half  of  the  property,  and  notice  to 
terminate  the  lease  was  given  by  the  purchafer 
and  owner  of  the  other  half-— ^eJd,  confirming 
the  judgment  of  the  court  below,  that  the  rigln 
to  give  notice  was  properly  exercised  by  (h« 
purchaser,  who  was  substituted  in  the  right  of 
nis  vendor.  Mullen  &  Archambauli,  3  C.  L.  J. 
90,  Q,  B.  1867. 

XX.  Sub-Lease,  see  RESCISSION  OF. 

60.  Where  a  simple  clause  in  a  lea^  took 
away  the  right  of  the  lessee  to  sublet  the  pre- 
mises— Hela,  that  this  did  not  give  to  the  leasor 
the  right  to  an  immediate  resiliation  of  the 
lease,  and  that  the  court  would  grant  the defeod- 
ant  delay  to  replace  the  premises  as  they  weit 
prior  to  the  sublease.  ValUe  v.  Kenntdi/i  3 
R.  L.  450,  S.  C.  1871 ;  1638  C.  C. 

XXI.  Termination  of. 

61.  The  defendant  leased  from  the  plaintiff  is 
September,  1862,  a  pair  of  three  year  old  st«rx 
for  a  term  of  two  years,  wh«n  tliey  were  to  \f 
returned  in  good  working  order.  At  the  end  of  i*m 
years  the  cfefendant  did  not  return  the  steers. 
and  plaintiff  sued  for  their  value,  which  he  wi 
down  at  $91.  Defendant  pleaded  an  agreement 
subsequent  to  the  lease,  by  which,  at  the  expira- 
tion thereof,  he  was  to  keep  the  animals  until  th« 
following  spring,  but,  in  consequence  of  such 
agreement,  the  lease  was  extinct — Hetdf  thai 
plaintiff  had  never  relinquished  his  claim  un-k 
the  lease.  Woodard  v.  Auringer,  I  L.  C.  L.  J 
113,  S.  C.  1866. 

62.  Where  a  lease  has  been  continued  for  c<ne 
year  by  reconduction,  no  notice  is  necesaarr  Ui 
terminate  it,  and  such  lease  legally  expirei;  it 
the  end  of  the  year.  Lc^mme  v.  Fenntll,  U 
L.  C.  J.  288  &  4  C.  L.  J.  42,  C.  C.  1866 :  165i 
&  1658  C.  C. 

63.  And  a  verbal  lease  terminates  at  the  ejcpi 
ration  of  the  term  agreed  upon  without  notice 
Huot  v.   Gameau,  2  Q.  L.  R.  87,  C.  C.  18T6. 

XXn.  Transfer  of. 

64.  A  lease  of  a  farm  for  life  by  which,  and  n 
consideration  of  which,  the  lessee'has  undertake 
to  perform  certain  personal  obligations  tovft^l 
the  lessor,  cannot  be  transferred  to  another..  aoJ 
if  so  transferred,  will  give  to  the  lessor  the  righ 
of  demanding  its  immediate  rescission,  and  eve 
resiliation  of  such  transfer,  if  it  have  b«f 
acted  upon,  will  not  deprive  the  lessor  of  h 
right  to  a  rescission  of  the  lease.  Hndon^ 
ffudon  etal.,2h.  C.  R.  30,8.  C.  1851. 

65.  Signification  of  a  transfer  of  a  deed  < 
lease  must  be  made  upon  the  debtor,  MU'tv  \ 
the  lease.  McLennan  v.  Martin,  17  L.  €.  /  ^ 
C.  C.  1873  ;  1571  C.  C.  &  Q.  35  Vie.  cap.  6,  «c 
3,  4  &  5. 

LEGACY. 

I.  Acceptance  of,  66, 67. 
n.  Accretion  Under,  68. 
in.  Conditions  of,  69. 
IV.  Delivery  of,  70-73. 
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T.  GnrcRAX. 

What  is,  74. 
VT,  Htpothso  Crsatsd  bt«  76. 

VII.  IVTKBSST  ON,  76. 

Vin.  PowsB  TO  Bequeath,  77. 

IX.  Pbesokibed,  78. 

X.  To  Bastards,  79. 
XL  To  Dkbtob,  80. 
XII.  TRASisrxR  of,  81. 

Xin.  UlIITEKSAL. 

WhaliSy  82. 
XIV.  What  is,  83. 

I.  AOCEPTAVGB  OF. 

66.  Wbore  a  wife  by  will  bequeathed  to  her 
liOffband  the  usufruct  of  a  certain  property  then 
Itiftaed  to  aaoUier,  and,  on  a  judgment  against 
the  husband,  subsequently  to  the  opening  of  the 
irill)  a  seizure  in  ga^ishment  was  placed  in  the 
li&D(i3  of  the  leasee,  and  his  declaration  that  he 
owed  nothing  to  the  defendant  was  contested 
on  the  ground  that  he  owed  him  the  rent 
of  the  immoveable  in  question — Hddy  that,  as 
there  was  no  proof  that  the  defendant  had  ac- 
ceDted  the  keacy  of  the  usufruct  in  question, 
either  ezprMsTy  or  by  implication,  the  garnishee 
coold  not  be  held,  and  the  contestation  was  dis- 
missed. Bourdain  v.  Jodoin  &  Ihisseault,  4 
B.  L.  480,  C.  C.  1872  j  878  CO. 

67.  Legatees  who  accept,  renounce  their  rights 
in  the  sacoession,  except  where  the  legacy  forms 
IK)  part  of  the  succession.  Bicker  £  Yoycr  ti 
<  5  R.  L.  691,  P.  C.  1874 ;  712  &  713  C.  C. 

n.  Aocretiok  Under. 

■ 

68.  Where,  by  the  wills  of  their  father  and 
mother,  the  defendant  and  his  wife  were  consti- 
lated  uDiversal  legatees  of  the  former,  the  pro- 
perty under  which  was  to  become,  at  the  deatn  of 
the  testators,  conquHs  of  the  community,  but  the 
vife  of  the  defendant  died  before  either  of  the 
testators,  and,  subsequently  to  theirdeath,  their 
heirs  bioueht  action  for  one  half  of  a  certain 
immoveable  forming  part  of  the  succession — 
^eld,  that  the  wife  having  died  before  the  open- 
ly of  the  will,  by  which  she  and  her  husband 
vere  thas  made  universal  legatees,  the  share  of 
the  wife  accrued  to  the  husband,  the  survivor  of 
the  two.  Diiptcy  v.  Surprenani  et  a/.,  4  L.  C.  J. 
123,8.0.1860;  627&868C.C. 

in.  Coxditioks  of. 

69.  The  plaintiff  brought  action  for  certain 
wnual  najrments  of  legacy,  which  she  had  not 
^civea,  and  it  was  pleaded  that  the  legacy  was 
03ade  subject  to  the  condition  that  she  was  satis- 
fed  therewith,  and  that,  so  far  from  being  satis- 
^^,8he  had  brought  different  actions  against 
the  defendant  as  executor  of  the  will  of  her 
&ther,  and  as  legatee  in  trust  of  the  estate  of 
^eir  mother,  all  of  which  was  established  by 
t-ndence-iTcW,  that  she  had  forfeited  her  right 
to  recover,  and  the  action  was  dismissed.  Pre- 
%fc  V.  SafnouTy  2  L.  C.  J.  91,  S.  C.  1857 ;  760C.C. 

IV.  Dklivkby  of. 

70.  In  an  action  between  the  heirs  and  the 
^teea  of  the  deceased,  where  the  want  of  deliv- 


ery of  the  legacy  was  pleaded — Held,  that  in  a 
universal  legacy  no  delivery  was  necessarv.* 
Bobert  ei  al  y.Varian  et  al.,  3  L.  C.  J  12,  S.*C, 
1857. 

71.  Plaintiff  brought  action  on  a  notarial 
deed  of  sale  from  himself  and  two  others  to  the 
defendant  of  a  lot  of  land,  for  which  the  defend- 
ant promised  to  pa^  in  annual  instalments. 
Plaintiff  brought  action  both  for  his  own  share 
individually  and  as  transferee  of  the  rights  of 
the  others.  One  of  the  others  had  died  and  left 
his  share  to  his  legatee,  but  there  was  no  proof 
of  the  deliverance  of  the  legacv — Heldy  that 
deliverance  of  the  legacy  from  the  executor  is 
necessary  to  vest  the  legacy  in  the  legatee,  and 
proof  of  the  deliverance  must  be  mtuie  before 
action  can  be  brought.  Holland  &  ThibodeauM 
4  L.  G.  R.  421,  S.  G.  1854,  &  note  to  preceding 
art. 

72.  In  an  action  and  cross-action  under  which 
the  plaintiff,  being  the  only  child  of  the  testa- 
tor, and  the  defendant,  the  executor  appointed 
by  the  will  to  whom  tl»e  legacy  was  left  in  trust 
under  the  will — Held,  that  the' defendant  having 
taken  possession  of  the  estate  under  the  will 
apf)ointing  him  executor,  the  plaintiff  could  not 
claim  the  estate  by  reason  of  the  defendant 
having  taken  possession,  without  a  previous 
demand  en  diliv&rance  4fi  1^9^^  And  that  such  a 
demand  en  dilivirance  de  Uge  by  the  executor 
after  taking  possession  more  than  a  year  after 
the  testator's  death  was  properlv  made,  ^e- 
ligh  &  Seumour,  6  L.  G.  R.  492,  Q.  B.  1855. 

73.  And  in  action  by  a  legatee  for  diliv&rance 
de  Uga — Held,  that,  since  the  passing  of  the 
statute  Geo.  Ill,  cap.  4,  the  d6lw4rance  de  ISge 
required  by  the  French  law,  under  the  operation 
of  the  Custom  of  Paris,  had  ceased  to  be  neces- 
sary. Blanchet  et  aL  v.  Blanchety  11  L.  G.  R. 
204,  Q.B.  1861. 

V.  General. 

74.  TThat  is. —  Where  a  certain  will  declared 
that  a  farm  of  the  testator's  should  be  held  by 
the  male  heirs  of  the  testator's  fiimily  in  the 
manner  thereby  directed,  and  then  ^ve  one 
half  to  William  and  his  lawftil  male  heirs  after 
him,  and  one  half  to  Duncan  and  his  lawful  male 
heirs  after  him,  and,  after  making  further  pro- 
vision for  the  substitution  of  the  property  in 
case  any  of  the  said  legatees  should  die  with- 
out issue,  bequeathed  also  to  Jane  Mcintosh 
of  Inverness  the  sum  of  i^60  sterling  annu- 
ally,  during  her  natural  life,  to  be  paid  out  of  the 
proceeds  of  the  above  property — Jaeld,  that  this 
was  a  eeneral  legacy,  chargeable  on  the  estate 
generally,  and  not  a  particular  legacy.  Bona- 
cina  V.  Bonacina  &  Mcintosh,  10  L.  C.  R.  79, 
S.  G.  1859. 

VI.  Hypothec  Created  iiY. 

75.  Where  the  father  and  mother  of  the  re- 
spondent married  with  antenuptial  contract,  by 
which  the  property  of  the  wife  was  settled  upon 
her,  and  prior  to  her  death  she  made  a  will  be- 
queathing, among  other  things,  the  sum  of 
£2,000  to  the  respondent,  her  son,  and  the  re- 


•  Under  the.  Code  the  diUviranoe  de  iegs  is  entlfttly 
aboUshed.   89l.  C,  C— £d. 
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fiiduc  of  her  estate  to  her  husband — Held,  after- 
wards, on  an  opposition  by  the  respondent  to  be 
paid  the  sum  of  £2,000  by  privilege  of  hypothec 
out  of  the  proceeds  of  the  real  estate  of  his  father, 
which  was  to  be  sold  by  authority  of  iustice, 
reversing  the  judgment  of  the  Court  of  Appeals 
and  confirming  that  of  original  jurisdiction,  that 
nohopothec  was  created  by  such  legacy,  and  that 
the  oppasition  must  therefore  be  dismissed. 
Smith  &  Brown,  2  Rev.  de  Leg.  474,  P.  C.  1837 

VII.  Interest  on. 

76.  On  an  opposition  for  the  amount  of  a 
legacv,  claimed  out  of  the  proceeds  of  a  farm 
whicli  had  belonged  to  the  testator — Held, 
that  interest  did  not  accrue  on  such  legacy  until 
a  judicial  demand  had  been  made.  Bonacina 
&  'Bonacirm&  Mcintosh,  lOL.  C.R.  79,S.  C.  1859. 

VIII.  Power  to  Bequeath. 

77.  In  an  action  by  a  priest  for  a  legacy 
which  had  been  left  him  by  a  deceased  penitent, 
towards  whom  he  had  acted  for  years  as  con- 
fessor and  spiritual  adviser — Held,  that  he 
might  receive  a  le^cy  under  such  circum- 
stances, the  disabilities  which  existed  under  the 
old  French  law  having^ been  removed  by  the 
statute  41  Geo.  III.  cap.'4.  Harper  v.  Bilodeau, 
11  L.  C.  R..119,  S.  C.1861  ;  831  &  839  C.  C. 

IX.  Prescribed. 

78.  A  man  and  wife  by  their  will  left  a  cer- 
tain property  to  their  two  sons,  with  a  substitu- 
tion m  favor  of  the  children  of  the  surviving  one 
in  case  the  other  should  die  without  issue,  and 
one  of  the  sons  did  so  die,  and  subsequently  the 
surviving  one  transferred  the  whole  pro^rty  to 
the  widow  of  the  one  deceased,  and  the  widow  in 
turn  made  a  special  legacy  of  the  property  to 
one  of  her  nephews,  the  others  joining  in  the 
d^livrance  de  Ugs  to  such  special  legatee,  who 
held  possession  ten  years,  and  whose  possession, 
joined  to  that  of  his  aunt  at  the  time  of  the  in- 
stitution of  the  action,  exceeded  thirty  years — 
Held,  that  the  prescription  of  ten  vears  and  of 
thirty  years  was  acquired,  and  that  the  ddli- 
virance  de  legs  made  by  the  universal  legatees 

•  to  the  special  legatee  debarred  any  of  them,  or 
their  representatives,  from  claiming  under  the 
substitution  contained  in  the  will  of  the  grand- 
father and  grandmother.  Lafond  et  ah  &  Bno, 
14  L.  C.  J.  1,  Q.  B.  1869;  2200  C.  C. 

X.  To  Bastards. 

79.  In  an  action  to  set  aside  a  legacy — Held, 
that  a  devise  made  to  a  bdiard  adulterine,  not 
competent  by  the  French  law  when  the  will  was 
made,  or  when  the  devisor  died,  to  accept  such 
bequest  was  good  and  valid,  if  ft  was  a  conditional 
one  as  a  suMtitution,  and  if  at  the  period  when 
the  entail  tCKik  effect  (at  the  opening  of  the  sub- 
stitution) the  disability  of  the  devisee  had  been 
removed.  Hamilton  it  al.  &  Plenderleathf  2 
Rev.  de  Leg.  1,  Q.  B.  1845. 

XI.  To  Debtor. 

80.  In  an  set: on  (o  recover  the  amount  of  a 
legacy — Held,  that   wlien  a  creditor   'eaves  a 


legacv  to  a  debtor  the  presumption  is  that  he 
intended  the  amount  of  the  bequest  to  be  paid 
without  deduction  of  the  debt  MacLean  t. 
DalrympUy  1  L.  C.  L.  J.  62,  S.  C.  1865. 

XII.  Transfer  op. 

81.  The  legacv  of  an  annual  rent  d  iiin 
d'aliments  though  declared  unattachable  bv  the 
testator  may  be  transferred  bv  the  legatee,  aui 
the  legatee  oavin^  alienated  tne  rent,  cannot  'Ic- 
mand  the  rescission  of  the  alienation  on  the 
ground  of  the  unattachable  or  alimentanrl 
character  of  the  bequest.  BerUnguet  v.  Pratt 
et  al.,  16  L.  C.  J.  55  &  3  R.  L.  380,  S.  C.  I8T1J 
&  Armstrong  v.  Dufresnay  ei  al.,  3  R.  L.  3*jS, 
S.  C.  1870. 

XIII.  Universal. 

82.  What  iff. —The  testator  by  his  will  left  t  j 
the  defendant  his  farm  on  the  north  side  of  tl^ 
River  Rouge,  and  referred  to  him  in  the  will  a< 
his  universal  legatee,  and  in  such  capacity  tht? 
plaintiff  brought  action  against  hira  for  th« 
amount  of  a  dehtdue  him  by  the  testator,  and  de- 
fendant claimed  that,  besides  the  property  left  tc 
him  under  the  will,  the  testator  had  left  property 
also  which  he  possessed  on  the  other  side  of  the 
River  Rouge — Held,  that  as  the  plaintiff  hfri 
failed  to  prove  that  the  testator  owned  no  otbei 
property  besides  that  left  to  defendant,  that  xhi 
latter  must  be  regarded  as  the  special  legatee  :► 
the  testator,  and  that,  notwithstanding  the  r^ 
ference  to  him  in  the  will  as  universal  legatee, 
and  the  defendant  had  judgment  aocordingly 
McMartin  v.  Gareau,  1  L.  C.  J.  286,  S.  C.  lt:5f 
873  C.  C. 

XIV.  What  IS. 

83.  The  testator  after  making  his  will  drt^ 
and  handed  to  plaintiff  through  his  priva:< 
secretary  a  cheque  for  $1,000,  and  to  an  actioi 
brought  for  the  amount  the  defendant  pleader 
that  the  testator  had  never  altered  or  revokei: 
his  will  made  some  six  months  previoasly ;  tha 
no  consideration  whatever  had  been  given  fo 
the  cheque,  and  that  when  it  was  mven  to  th< 
plaintiff  the  donor  was  laboring  under  disease  i* 
the  brain  and  was  not  of  disposing  mind  aiM 
memory — Held,  confirming  the  judgment  of  th( 
court  fclelow,  that  the  cheque  in  question  was  i 
bequest  or  legacy,  in  the  nature  of  a  codicil,  U 
plaintiff,  and  in  so  far  revoked  the  will  of  thi 
testator,  and  was  perfectly  valid  in  law.  0)1 
ville  et  al  es  qxuU.  k  Flanagan,  8  L.  C.  J.*22^ 
k  14  L.  C.  R.  328,  Q.  B.  1864;  840  C.  0. 


LEGATEES. 

I.  Death  of,  84. 

II.  Fiduciary,  85. 

III.  Liability  of,  86,87. 

IV.  Residuary,  88. 

V.  Rights  op,  89. 

VI.  Status  of,  90. 

I.  Death  of. 

84.  An  opposition  for  the  amount  of  a  legate 
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local  or  private  nature.    L' Union  St  Jacques 
A  Belisle,  20  L.  C.  J.  29,  P.  C.  1874. 

95.  The  Leffifilature  of  Quebec  has  power  to 
provide  proceoure  for  the  enforcement  of  penal 
statutes  enacted  within  its  powers,  and  such 
statutes  are  not  part  of  the  criminal  law  as  con- 
templated by  the  British  North  America  Act. 
Fage  &  GHffith,  17  L.  C.  J.  362,  Q.  B.  1873. 

96.  The  power  conferred  on  the  Legislature  of 
<2uebec  by  the  British  North  America  Act  to  im- 
pose the  penalty  of  fine  or  imprisonment  does 
not  restrict  the  Legislature  of  Quebec  to  the 
exercise  of  only  one  of  these  modes  of  punish- 
ment at  a  time  by  any  particular  act  lb.  &  18 
L.  C.J.  119,  S.C.  1873. 

97.  The  Legislature  of  Quebec  has  power  to 
compel  the  attendance  of  witnesses  before  it, 
And  mav  order  a  witness  to  be  taken  into 
•custody  by  the  sergeant-at-arms  if  he  refuse  to 
Attend  when  summoned.*  Dansereau  exp.y  19 
L.  C.  J.  210,  Q.  B.  1873. 

98.  But  the  Legislature  of  Quebec  has  not 
the  power  to  order  the  arrest  of  any  one  for 
contempt.     CotU  exp.,  6  R.  L.  682,  Q.  B.  1876. 

99.  The  Quebec  Statute  33  Vic.  cap.  6  is 
within  the  powers  of  the  Quebec  Legislature. 
Darueireau  exp.,  19  L.  C.  J.  210,  Q.  B.  1875. 

100.  The  Legislature  cannot,  by  an  act  of 
interpretation,  restrict  future  legislation  to  any 
particular  form  or  mode,  and  therefore  the 
articles  of  the  Civil  Code  and  Code  of  Procedure 
may  be  affected  or  repealed  by  subsequent 
l^islation,  without  express  mention  being  made 
•of  the  articles  so  affected,  notwithstandmg  the 
provisions  of  the  statute  Q.  31  Vic.  cap.  7,  sec. 
10.  Brossoit  &  Turcot,  20  L.  C.  J.  141,  Q.  B. 
1876. 
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III.  Action  to  Rescind  Lease,  104, 105. 

IV.  Action  Under  the  Act,  106. 

V.  Ejectment,  107. 

VI.  Jurisdiction  in  Cases  op,  see  JURIS- 
DICTION. 

Vn.  Liability    for   Repaibs    Caused    by 
FiBE,  108. 
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IX.  Liability  of  Lessob,  117-119. 

X.  Notice  to  Quit,  120, 121. 

XI.  Pbitileoe  of  Lessor,  122-130. 

XII.  Proceedings  Under  the  Act,  131. 
Xin.  Resiliation  of  Lease,  132, 133. 

XIV.  Rights  of  Lessee,  134-151. 

XV.  Rights  of  Lessor,  152-188. 

XVI.  Sub-Lease,  189-202. 

XVII.  Uninhabitable  Premises. 
What  are,  203-205. 

XVIII.  Verbal  Lease,  206. 

•  Eaeh  houae  may,  at  aU  tbam,  oommH  and  oomp«l  the 
attendance  or  production  before  such  house,  or  before 
anr  committee  thereof,  of  such  persons,  papers  and 
*"W?fl**"^y^^™  necessary  Ibr  any  of  ita  proceedinirs 
Jmd  deliberations.   Q.  88  Vic.  cap.  6,  wo.  2. 
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I.  AoTioN  fob  Repairs. 

1101.  The  lessee  of  a  house  brought  ftction 
against  a  person  who  had  become  proprietor 
during  the  existence  of  the  lease  to  compel  him 
to  maKe  repairs — Held,  confirming  the  jud^eot 
of  the  court  below,  that  the  action  was  nghth- 
brou^ht  against  the  defendant,  although  be  w&s 
not  the  immediate  lessor.  Sache  &  Cwrnlk 
et  aly  2  L.  G.  L.  J.  251,  Q.  B.  1866. 

II.  ACTIOK  IN  EjRCTMEinr. 

102.  An  action  in  ejectment  lies  against  an 
insolvent  and  his  assignee  to  obtain  possMsico 
of  the  premises,  the  lease  of  which  expired  be- 
fore the  assignment,  and  the  Superior  Court  ia 
properly  seized  of  such  case  bv  wnt  of  summoiis.  ' 
notwithstanding  sec.  50  of  the  Insolvent  Act  of 
1869.  The  Fraser  Institute  v.  Moore  ei  al,  !'♦ 
L.  C.  J.  133,  S.  C.  1875 ;  Ins.  Act.  1875,flcc.  125. 

103.  A  writ  of  ejectment  need  not  be  specially 
styled  such,  and  an  order  to  appear  on  the  returl 
day  is  sufficient  without  saymg  '*  at  noon  "  ol 
that  day.    lb. 

m.  Action  to  Resgikd  Lease. 

104.  There  must  be  al^al  process  by  a  les.^ee 
against  a  lessor,  or  order  obtained'  by  such 
lessee  against  such  lessee,  to  enable  the  ksece 
to  obtain  the^rescission  of  the  lease,  by  reason  vi 
the  insufficiency  of  the  premises,  and  by  reason 
of  the  premises  beine  out  of  repair  and  not  xl 
tenantaole  order.  Botucmger  v.  VoutrCf  1 L.  C.  B. 
393,  S.  C.  1851. 

105.  In  an  action  to  rescind  a  lease— HeM, 
that  the  action  was  properly  brought  under  \he 
Lessor  and  Lessee  Act,  though  not  coupled  with 
any  demand  for  damages  or  for  rent,  and  tbat 
the  jurisdiction  of  the  court  would  be  deterDiioed 
bv  the  annual  rent  of  the  premises.  Guf/  r. 
6oudreault,  14  L.  G.  B.  202,  S.  G.  1864. 

IV.  Action  Under  the  Act. 

106.  An  action  for  the  recovery  of  rent  odr 
does  not  fall  within  the  operation  of  the  Ptatnte 
concerning  lessors  and  lessees,  but  must  be  pi^ 
ceeded  i^  itn  in  the  ordinary  course.  Waggons 
&  Bicker  et  aly  13  L.  G.  R.  102,  Q.  B.  1363: 
873  G.  G.  P. 

V.  Ejectment. 

107.  In  an  action  for  ejectment  on  account  os 
the  house  being  used  for  immoral  purpose* 
where  the  defendant  answered  by  perpetoa 
exception  that  it  had  been  used  for  the  sam^ 
purpose  by  the  plaintiff  herself  previous  to  thi 
tease  in  question,  and  that  at  the  time  the  s&: 
lease  was  agreed  to  it  was  understood  betwee: 
them  that  the  defendant  should  continue  t( 
use  it  for  that  purpose— ^«W,  to  be  eontratr  t« 
good  morals,  and  no  ground  of  exception  u 
the  plaintiff's  action.  €fuv  v.  Ooudreauli,  I 
L.  a  R.  226,  8.  G.  1864;  1624  C.  C. 

vn.   LlABILITT      FOR    BePAIBS     CaCSCD     B 

Fire. 

106.  Where  a  fire  occurring  during  the  exi 
tence  of  a  lease  renders  the  premises  temporaril 


r2.Q.'B-1867. 

^nil.  LuBiUTT  or  Lessee. 

Kiy.  A  leasee  who  hai  paid  his  rent  in  ad- 
snte  to  his  lesror  will  be  compellai  to  p»y  a 
■jvriej  time  to  tlie  purchnBer  if,  before  the  ex- 
TiiiuQ  of  the  lease,  the  property  is  jiidiciallr 
...i  Uarl  V.  BourgttU,  2  Rev",  de  L6g.  33, 
>  B.  Irtifi. 

-tlO.  A  leasee  is  not  lound  to  have  in  the 
'ju-e  more  than  sufficient  moveables  to  Hecure 
lie  rent  of  one  term  of  his  lease.  Gareau  v. 
"aouel,  U  L.  C.  J.  267,  C.  C.  1870  ;  1624  C.  C. 
ill.  Id  order  to  destroT  IliG  preflu  nipt  ion  de- 
'i^i  in  article  1629  of  the  Civil  Code  it  is  not 
uflkietit  for  a  tenant  to  eltow  that  he  acted 
>ith  the  care  of  a  pruilenl  administrator,  and 
iitt!  the  fire  which  de-jtrored  (he  premiBee 
■^-eii  (Xmld  not  be  accounted  for,  he  nm?t  ohow 
.<j->i  the  fire  originated  and  that  it  originated 
'  i'liiiut  his  fault.  The  HenUnajy  of  Quebec 
nniat,  1  Q.  L.  R.  185,  S.  C,  1870. 

112.  A  tenant  is  responsible  To 
i:'>ii  by  fire  of  leased  premises 
t.i'iilrci  of  hin  servants,  etc.  Alii* 
L-C.J.  13.  S.  C.R.]9:i;.10i4.fcl62BC.C, 

113.  And  in  such  case  ihe  omuiprobaiKli'teoa 
:V  lenant  to  prove  that  tlie  fire  was  not  the 
:i>-ult  of  n^lij^ace  on  the  part  of  his  servants 
'tbentlie  preaiues  are  burnt  while  in  their occu- 
laiion.     fb.,  1629C.-C. 

114.  But  DO  presumption  that  a  fire  has  been 
i&uwd  by  the  lessee  or  his  servants  arises  from 
iH«  fact  that  he  occupied  part  of  the  building 
■li-iivved,  while  the  reniain(ier  was  occupioii  bv 
I'rit  If^r  himself     lb.  &  16  L.C.J.  113,  Q.B. 

hn. 

belong- 
,  ...  .  as  part  consideration  for 
liable  to  ejectment  under  the 
U*M)r  and  Lessee  Act,  so  soon  as  he  ceases  to 
1"  in  the  employ  of  the  owner  of  the  hou)«. 
Hart  V.  O" Brim,  15  L.  C,  J.  42,  8.  C.  R.  1H71., 
116.  Where  leased  premises  have  been  injured) 
":  deslroved  by  fire,  .the  le^^al  presumplioi  ' 
TiiBi  Ihe  fire  is  caused  by  neglect  or  defauli 


taru  or    vueuec  v. 

1870.  ->. 

e  for  the  destruc-^ 
ises  through  thej 
illU  V.  Potter,  15} 
i4<t  162HC.C.  --' 


pifl  Ot  Ihe  tenant,  or  tiioee  ior  whSoTBe  if 
w^poDsible,  unless  the  contrarj'  is  proved. 
H'lpin  v,  McKianon,  17  L-  C.  J.  64,  S.  C.  R./ 
&  Boulaiiffcr  v.  McArthwr,  19  L.  C.  J.  181, 
S.  C.  R.  187S. 

IX.  LiABUJTr  or  Lkssor. 

UT.  The  all^ation  that  the  lessor  wse 
ilile  lo  deliver  the  preniises  leased  on  acC' 
ufihcir  tinjnsl  and  violent  detention  by  a  lessee 
^^\\'^Br  lease  was  expired,  was  held  to  be  no  de- 
Hi™  to  an  action  of  damages  by  the  lessee,  whose 
riflit  of  entoytDent  had  oommenced.  Svamon  & 
I'ttoo,  2  Bev.  de  L^g.  1G7,  Q,  B.  1847. 

Us.  Where  a  person  becomes  proprietor  of  a 
hoDH  during  a  lease  made  by  the  previous  pro- 
prietor he  is  liable  for  the  repairs  tor  which  the 


that  the  only  action  which  could'  be  brought 
against  bim  on  account  thereof  would  be  au 
action  in  remission  of  rent,  in  case  the  s  ub-lesiee 
causing  the  trouble  was  insolvent.  Baily  A 
rtzina,  14  L.  C.  R.  326,  C.  C.  18C4. 

X.  Notice  TO  Qr IT. 

120.  In  review  of  a  judemenl  dismissing  an 
action  in  ejectment  on  llie  ground  that  no 
sutlicient  notice  or  mite  en  demeure  had  been 
made — Held,  that  tlie  judgment  could  not  be 
maintained  as  there  was  proof  of  a  verbal  notice, 
llie  lease  being  a  verbal  one.  MolUur  v. 
Farreau,  1  L.  C.  L.  J.  2K,  S.  C.  R.  1865, 

121.  Plaintiff  brought  action  in  ejectment 
claiming  that  tlie  lease  lietwetn  tlieni  had  ei- 
piriHi,  and  the  defundanl  coiiliuued  in  occupa- 
tion against  his,  the  plaintiffs  wishes,  and  the 
defendant  pleaded  the  riglit  to  and  want  of 
notice,  the  lease  l*ing  a  verbal  one — Held,  tliat 
where  tlie  term  was  agreed  upon,  the  lease  ceased 
without  notice  at  the  expirauun  of  that  term. 
Uuot  i  Garneau,  1  Q.  L.  R.  87,  C.  C.  1876, 

XI.  Privii^or  of  Lbssob. 


122.  Where  execution  had  issued  under  a 
iaAgmtM  oi  $asie  iiagerie  by  alandlord,  but  be- 
fore the  Arty  of  sale  the  money  was  paid  in  and 
deposited  into  court,  and  another  creditor  by 
opposition  claimed  a  dividend  on  the  money 
paid  in,  on  the  ground  that  the  landlords 
privilege  only  extended  to  the  proceeds  of  the 
sale — Held,  that  the  opposition  must  he  dis- 
missed, as  the  money  paid  represented  the  goods 
seized,  and  were  the  landlord's  pledge  for  his. 
rent,  WiUnn  v.  Spaictr  &  SwtlA,  3  R,  L  456, 
3.  C.  1828;  1619  C.C. 

123.  The  plaintiff  had  brought  action  agUDst 
the  defendant  for  the  rent  of  a  wharf,  and   by 


The  defendant  pleaded  payment,  and  a  third 
party  intervened,  claiming  the  brick.'',  etc.,  aa 
his — Held,  reversing  the  judgnienl  of  the  court 
below,  that  the  plea  of  payment  was  not  made 
out,  and  tliat  tlie  seizure  of  the  bricks,  etc.  was 

rl,  as  being  subject  by  law  to  the  privilege  of 
landlord,  as  goods  and  merchandise  stored, 
kept  and  placed  for  deposit  and  sale  upon  the 
said  wharf  by  llie  agent  and  liictor  of  the  owner, 
who  had  power  to  pledge  the  got-ds,  and  Uie  in- 
tervention was  accordingly  dismissed.  Jonei  & 
Anderion  &  Carr,  2  L.  C.  R.  154,  Q.  B.  1852. 

124.  The  persona]  effects  of  the  defendant  be- 
inz  seized  and  sold,  the  opposant,  his  landlord, 
whose  premises  be  had  occupied  from  the  first 
of  May  to  the  time  of  seizure,  clahned  to  be 
collocated  by  privilege  for  the  quarter's  rent  then 
about  lo  expire,  and  for  the  three  other  quarters 
of  the  year,  which  would  become  due  on  the  first 
ofHay  foIlowing^.ffeW,  that  his  privilege  ex- 
tended to  the  expiration  of  the  year  ad  claimed. 
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Earl  et  al.  v.  Casey  &  Boisseau,  4  L.  C.  R.  30, 
S.  C.  &  4  L.  C.  R,  466,  Q.  B.  1855. 

125.  Held,  in  an  action  under  a  lease,  that  the 
lessor  had  the  right  to  cause  the  effect*  of 
the  lessee  upon  which  he  had  acquired  a 
lien  or  privilege,  and  which  were  removed  from 
the  premises  leased,  to  be  attached  by  saisie 
gageriepar  droit  desuiiey  and  that,  as  well  for 
the  rent  due  as  for  the  rent  to  accrue  thereafter. 
Ayltcin  et  al.  &  Gilloran,  4  L.  C.  R.  360,  Q.  B. 
1854. 

126.  Where  the  lessor  seized  goods  belonging 
to  a  third  party  which  were  temporarily  stored  on 
the  premises,  and  the  seizure  was  for  rent  which 

.  had  become  due  before  the  goods  were  so  de- 
posited, and  the  place  in  whicK  they  were  seized 
was  used  as  a  bonded  warehouse,  which  was 
not  supposed  to  be  entirely  furnished  with 
goods  belonging  to  the  lessee— JSTeW,  on  appeal 
from  the  Circuit  Court,  that  the  privilege 
granted  to  the  lessor  by  the  161st  art.  of  the 
Custom  of  Paris,  over  moveables  found  in  the 
premises  leased  by  them,  is  founded  on  the 
presumption  that  such  moveables  were  the  pro- 
perty ol  the  lessee,  and  did  not  extend  to  such 
foods  as  the  lessor  must  have  knowTi  did  not 
elong  to  the  lessee.  Eastiv  &  Les  Curi  et  Mar- 
guilliers  de  VCEuvre  et  Fabrique  de  la  Paroisse 
deMonirM,  12  L.  C.  J.  11,  Q.  B.,  3  C.  L.  J.  125 
&  17  L.  C.  R.  418,  Q.  B.  1867;  1622  C.  C. 

127.  The  lessor's  privilege  does  not  extend  to 
goods  stored  in  the  premises  under  an  arrange- 
ment with  the  lessee,  except  for  the  amount  of 
storage  which  remains  due  under  such  arrange- 
ment. Renand  et  al  &  Hood,  12  L.  C,  J.  197, 
Q.  B.  1868;  1621  &  1639  C.C. 

128.  A  landloni's  privilege  on  the  effects  in 
the  premises  leased  will  not  prevent  the  sale  of 
the  effects  to  a  third  party,  even  when  rent  is 
due,  unless  the  landlord  seizes  and  prosecutes 
the  seizure  to  judgment.  Archibald  et  al.  v. 
Shaw  &  McDonald  et  vir,,  14  L.  C.  J.  277,  C.  C. 
1869  ;  619  C.C. 

129.  Where  goods  which  had  been  sold  at  a 
judicial  sale  were  allowed  by  the  purchaser  to 
remain  in  the  building  in  which  they  were  sold 
as  part  of  the  furniture  thereof— J^TeW,  that  they 
were  subject  to  the  landlord's  privilege  for  rent. 
LevdlU  V.  Labelle,  16  L.  C.  J.  54,  S.  C.  1872  ; 
1622  C.  C. 

130.  The  privilege  of  the  lessor  extends  to 
the  moveable  property  of  the  sub- tenant,  the 
same  as  the  moveable  property  of  the  tenant 
himself,  if  the  lessee  was  forbidden  by  the  lease 
to  sublet  thejpropertv.  Arnoldi  et  al,  &  Grimard 
&Bolay,5  R.  L.  748,  C.  C.  1874;  1621,  1638 
&  1639  C.  C. 

XIL  Proceedings  Under  the  Act. 

131.  Proceedings  under  the  Lessor  and  Lessee 
Act  do  not  apply  to  emphyteutic  leases.  Lepine 
&  The  Jacques  Cartier  Fermarieni  Building  So^ 
ciety,  20  L.  C.  J.  300,  Q.  B.  1876. 

Xin.  Resiliation  of  Lease,  see  LEASE. 

132.  The  occasion  of  an  inundation  of  the  pre* 
mises  is  not  a  cause  of  resiliation  of  the  lease. 
Moiz  V.  Houston,  2  Rev.  de  Leg.  440,  K.  B. 
1817;  1612  C.C. 

133.  Where  the  defendant,  the  lessee  of  the 


house,  was  proved  to  be  a  kept  mistresjs  wiiL* 
the  knowledge  of  the  plaintiff  when  he  \^'i 
the  house,  and  had  also  another  woman  liv  :| 
with  her  under  the  same  circumstances— if* f 
to  be  a  cause  of  resiliation  of  the  lease.   Bm 
dry  V.  Champagne,  12  L.  C.  J.  288,  S.  C.  Ki 
1624  C.  C. 

XIV.  Rights  op  Lessee. 

134.  Where  there  is  a  covenant  by  tlie  itq 
to  make  all  repairs  grosser  et  menues,  aifl  :| 
house  leased  was  burnt — Held,  that  the  tet3 
was  not  entitled  to  any  diminution  of  the  rti 
Bex  V.  Smith,  2  Rev.  de  Leg.  440,  K.  B.  \S:i\ 

135.  If  the  tenant  quits  the  ppemii^es  forb 
ful  cause,  e.  g.,  because  for  want  of  repair;!  il 
are  no  longer  inhabitable,  he  is  respoii?iUf .  i 
for  the  rent  accrued  during  hie  occupa:t 
Wurtele  v.  Brazier,  2  Rev.  de  Leg.  440,  K. 
1818. 

136.  If  a  landlord  by  the  necessary  repa'rij 
his  premises  disturbs  his  tenant  in  the  u**^^ 
them,  no  action  of  damages  can,  on  that  acc»'.i 
be  maintained  by  the  tenant,  but  the  lani 
cannot  recover  rent  for  the  time  occupied  in  ri 
ing  the  repairs.  Groves  v.  Scott  &  e  ccntrh 
Rev.deLeg.  K.  B.  1801. 

137.  A  tenant  cannot  maintain  action  ag&ii 
his  landlord  for  damages  done  to  the  premik* 
third  persons.    Hmmlton  v.  Wilson,  2  Htv. 
Leg.  441,  K.B.  1817. 

138.  A  lessee,  in  an  action  for  rent  by 
lessor,  cannot  put  the  plaintiff's  title  in  i« 
Hnllet  V.  Wrighi,2  Rev.  de  L^g.  69,  K.  B.  1" 

139.  Where  the  plaintiff  had  acquired 
property  leased  by  the  defendant  by  parti< 
title,  and  brought  action  for  immtfdiate  pr.- 
sion,  and  the  defendant  plea^led  that  havii 
lease  of  the  farm  in  question  for  ^we  rear*, 
unexpired,  he  was  entitled  to  notice  no  later  i| 
the  29th  June,  in  order  to  expel  him  that  \i 
and  that,  having  done  the  work  of  the 
without  such  notice,  he  could  not  be  ex| 
betbre  the  expiration  of  the  current  year,  anv 
action  was  dismissed.  Boucher  &  Fonuri 
L.  C.  J.  269,  S.  C.  1848  ;  1663.&  2128  C.  C. 

140.  The  plaintiff  brought  action  again; 
defendant  for  damages  resulting  trom  the 
the  house  during  the  pendency  of  the  Ij 
whereby,  as  she  alleged,  the  lease  had " 
broken,  and  she  was  obligea  to  leave  the 
in  consequence  of  a  notice  to  that  effect  froi 
lessor — Held 9  that  as  she  had  not  been  m 
to  leave  by  the  new  proprietor,  that  the 
could  not  oe  maintained  against  the  leas**' 
having  no  authority  to  expel.  McGinnl 
Hodge,  2  L.  C.  R.  447,  S.  C.  1852 ;  1664  C, 

141.  The  lessee  of  land  cannot    set 
against  his  lessor,  plaintiff  in  a  petitory 
the  value  of  improvements  made  by  sucli 
on  the  land.  Jreltier  v.  Laricheli^e,  5  L. 
96,  S.  C.  1865;  1640  C.C. 

142.  The  tenant  sued  his  landlord  for  danl 
caused  by  the  pulling  down  of  ihe  mitogen 
by  order  of  the  neighboring  proprietor,  an^ 
defendant   brought    action  against   8uch 
prietor  en  garantie — Held,  that  as    the 
dandant  en  garantie   only  could    be   a^ 
the  facts  which  occasioned  the  damage^  a( 
whatever  defence  could  be  made  to  tlie  a^ 
that  the  action  en  garantie  was  well  tro( 


icii  af  (lie  prciiiL8es  at  the  tiiti<-  Rtateil  in  the 
^■e,  and  tliat  lie  wae  eiitilleil  to  deduct  tlie 
LiiiiajtH  ^uOereil  by  tlieiii  in  con-*eqiitiice  tliert^ 
fcironi  llie  rent  diie  under  the  leaae.  BelUaa 
Brr^/iHi,  12  I..  C.  R.  40,  <j.  B.  1H61. 
Bl^.  Action  nos  brought  by  a  «ub-tenant  for 
K»sge>«  \iy  reaaon  ol'llie  piscenot  b«ing  wind  and 
nxr-r  tight,  fttid  action  en  garanlie  waa  brought 
,'V  ilie  defendant  a^bet  the  principal  leMor — 
field,  that  the  action  would  lie,  atlliough  the 
Imtf  between  them  contained  a  clause  lliat  llie 

■hould  not  sublet  witiinut  (he  co'i^eiilot' 
and  the  tenant,  notwithstanding,  had 

nithout  Buch  consent,  as  tlie  lessor  had 
rards  received  from  him  tlie  extra  premium 
irsnce  cau^>ed  by  Huch  subletting,  the  sul>- 
iraiiii  Ijeing  a  tavern  keeper.   Tkthtrge  v.  Hunt 
6  at.,  11  L.  C.  R.  179,  C.  Q.  1861. 


>  i'lock,  brought  action  to  Bel  aside  the  lease,  on 
tiie  fmuad  that  the'defendant  had,  subsequently 
lu  tlie  plaintiSd  taking  possession,  leased  the  re- 
iii»iuiiig  stores  of  the  block  as  barracks  for  the 

§of  trucipe,  whereliv  great  damage,  an  it  was 
it<i,  was  causecT  to  plaintitf's  business— 
•I,  that,  aa  lliere  was  no  stipulation  in  the 
Irti-e  that  the  premises  were  not  to  be  let  for 
•ti.'h  purpose,  and  as,  moreover,  the  change  and 
Jt-[ination,if  any  there  were,  wa.'*  maile  prior  to 
mt'  coming  into  force  of  plaintitTs  lease,  that 
mn-  murl  had  no  power  to  set  it  aside,  and  the 
ti'iiun  was  dismissed  with  costs.  Orathem  v. 
Lii  i<attr4  de  St  Jogeph  <k  I'Hotel  Dieu,  12 
L- C.  R.  497,  S.  C.  186Z. 

14[>.  Where,  auboequent  to  the  sale  of  Che 
ij.'iire  by  the  landlord,  the  tenant  moved,  taking 
ivajr  with  him  all  the  gas  and  water  fixtures, 
'ic,  wliich  had  been  placed  in  the  house  by 
<  iiipieelf,  and  the  defendant,  in  an  action  for  the 
tfrtiv  of  sale,  pleaded  payment  of  all  the  piir- 
Pis.«e  money,  except  a  sum  of  $174,  the  value  of 
>'iijb  fixture*),  which  had  not  been  reserved  by 

>  ihi'  plainlifT  at  'he  lime  of  sale — Held,  among 
|Wh(r  thines  that  the  tenant  was  entitled  to  re- 
Bbvc  the  dxturca  which  be  had  ao  placed  iu  the 


resiliation  ol  the  lease,  and  a  naisie  gag: 
par  drnii  de  iniiU  icsue.!  hv  the  lessor  will 
Hi-t  iHiJe.  Hom-her  v.  Braiilt,  2  H.  L.  fi25,  t 
lB70i   1634  C.C. 


XV.  Rm 


e  LEt!SOR. 


152.  The  »aine  gageriepnr  droildt  suite,  or 
right  of  the  landlord  to   Jcillow  the  goods  and 
eftects  of  his  tenants  after  they  have  been  taken  i 
from  the  leased  pretuises,  cannot  be  exerciaeit  ' 
after  eight  dav   from  the  lime  tliev  hnvc  bi-Mi 

BO  removed.  Mondelet  v.  Power,  IL.  C.J.27ti, 
S.C.  1813;  1623  C.C. 

153.  An  action  was  brought  by  a  landlord 
againHt  a  tenant  who  had  alundoned  the  hou:<e 
leaKeil  to  him  on  account,  as  he  alleged,  of  its 

want  of  repair,  the  lease  beinga  notarial  one  for  ' 

a  term  of  years — Held,  that  the  lessee  wa>i 
liable  for  the  rent  for  the  whole  term,  and  that 
sajjiesfo^en'eparcfctrid/eniife  would  lie,  though 
no  rent  was  due  at  the  time  of  the  abandonment. 
Boalangfr  \ .  Dovtre,  iL.C.R.  170,8., C.  1851. 

154.  A  lessor  had  obtained  judgment  against 
a  tenant  under  a  seizure  for  rent,  and  eight 
nionths  afterwards  seized  the  fiirniture  which 
hod  been  removed  into  the  premises  of  the  oppos- 
ant^i/eW,  reversing  the  judgment  of  the  court 
below,  that  the  privileee  of  the  lessor  liod  ex- 
pired, and  that  he  could  not  execute  such  judg- 
ment after  two  months  from  its  date.  Johnson 
&  Bonner,  1  L.  C.J.  IIS,  Q.  6,  1857;  1623 
C.C. 

155.  Action  in  ejectment  was  brought  against 
a  lessee  on  account  of  his  failure  (o  pay  the  rent 
of  one  lenu  accrued — Held,  that  tlie  action  waa 
good,  and  that  the  lessee  was  liable  to  eject- 
ment under  18  Vic.  cap.  103,  sec.  2.  Macdonald 
etat.  V.  CoHtn*,3  L.  C.  J.  41,  8.  C.  1858:  1624 
C.C. 

156.  The  purchaser  of  an  immoveable  pro- 
perty at  a  judicial  sale  bronght  action  against 
the  occupant  of  the  property  for  the  rent  due 
and  to  become  due  for  the  tmlance  of  the  year, 
on  the  ground  that  the  delendnnt  was  re- 
moving iTie  luniiture,  etc.,  and   the  defendant 
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pleaded  that  there  was  no  lease  of  thepremiees 
either  from  plaintiif  or  any  one  else — Held,  that 
he  was  liable  notwithstanding  to  the  payment 
of  the  rent  for  the  entire  year  for  the  reason 
alleged.  Lacroix  v.  Prieur]  3  L,  C.  J.  42,  8.  C 
1858 ;  1608  C.  C 

157.  And  in  a  similar  action  in  the  Circuit 
Court  in  the  same  year,  the  same  principle  was 
upheld  under  the  statute  18  Vic.  cap.  108. 
jfesUmgchampa  et  al.  &  Fayette,  3  L.  Ci  J.  44, 
C.  C.  1858. 

158.  But  where  the  lessor  brought  action  in 
ejectment  on  the  ground  simply  of  three  months 
rent  overdue,  at  the  rate  of  so  much  a  month, 
according  to  a  notarial  lease,  and  without  any 
demand  m  rescission  of  the  lease  in  any  of  the 
cases  provided  for  by  law — Held,  that  the 
action  as  it  stood  could  not  be  maintained,  but 
that  the  plaintiff  would  be  permitted  to  amend 
his  declaration  by  adding  thereto  an  allegation 
that  the  premises  were  not  furnished  with  suffi- 
cient effects  to  guarantee  the  payment  of  the 
rent.  Healy  v.lLabelle,  3  L.  C.  J.  45,  C.  C. 
1858 ;  1608  C.  C.  &  art.  178  infra, 

159.  In  an  action  to  obtain  the  rescission  of  a 
lease — Held,  that  the  default  of  the  lessee  to 
pay  the  rent  was  sufficient  to  entitle  the  lessor 
to  such  an  action,  without  being  obliged  to  allege 
and  prove  that  the  defendant  had  neglected  to 
furnish  the  premises  with  sufficient  moveables 
to  answer  for  the  rent.  Cory  &  Johnston,  15 
L.  C.  R.  260,  Q.  B.  1859. 

160.  And  where  the  defendant  had  leased  the 
premises  of  the  plaintiff  for  two  years,  and  be- 
fore the  term  had  expired  removed  the  effects 
which  formed  the  gage  of  the  lessor  for  the  rent 
of  the  premises,  and  the  lessor  brought  action  of 
saisie  gagerie  far  voie  ordinaire  to  seize  the 
furniture  remaming  on  the  premises,  and  par 
droit  de  suite  to  attach  the  goods  and  effects 
taken  away,  and  the  defendant  pleaded  that 
there  was  nothing  due  to  the  plaintiff,  and  that 
he  had  no  right  to  such  an  attachment — Held, 
that  the  action  was  well  taken  in  both  respects, 
as  the  defendant  was  bound  to  furnish  security 
for  the  rent  due  and  to  become  due  to  the 
plaintiff  under  the  terms  of  the  lease.  Rodier  v. 
Joly,  4  L.  C.  J.  15,  8.  C.  1859. 

161.  Where  the  defendant  had  seized  a  piano 
belonging  to  the  plaintiff*,  and  which  had  been 
rented  by  him  for  a  concert,  and  the  plaintiff 
brouffht  action  in  revendication  to  recover — 
Held,  that  the  defendant  had  no  right  of  reten- 
tion of  the  piano  fof  their  rent  in  such  case. 
Pearce  v.  The  Mayor,  ire,  of  Montreal,  3  L.  C.  J. 
123,  S.  C.  1859;  1620  &  1622  C.  C. 

162.  In  an  action  of  damages  by  a  lessor, 
brought  after  the  expiration  of  the  lease,  in  con- 
sequence of  the  lessee  having  sublet  in  viola- 
tion of  the  terms  of  the  lease,  by  which  the 
premises  were  much  depreciated  in  value — Held, 
on  an  exception  declinatory  by  the  defendant, 
that  the  lessor  had  aright  of  action  in  such  case, 
notwithstanding  the  expiration  of  the  lease. 
Bedard  v.  Dorian,  3  L.  C.  J.  253,  C.  C.  1859 ; 
1624,  sec.  3,  C.  C. 

163.  In  an  action  for  rent — Held,ih9A  since 
the  passing  of  the  statute  18  Vic.  cap.  108,  a 
lessor  may  bring  an  action  in  ejectment  on  de- 
fault of  the  tenant  to  pay  a  quarter's  rent  over- 
due. Brovon  v.  Janes,  4  L.  C.  J.  35,  8.  C.  1860 ; 
1624  &  1625  C.  C.  k  887  et  seq.  C.  C.  P. 
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164.  Where  the  rent  was  payable  monthk- 
Held,  that  the  lessee  being  in  default  to  paV  « 
month's  rent  was  sufficient  ^und  for  action  :r. 
ejectment.  Quintal  v.  Notion,  5  L.  G.  J.  2-^, 
C.C.  1860;  1624  C.C. 

165.  In  an  action  in  revendication  of  t  pias<3 
leased — Held,  that  such  lease  beine  ooDtiriae<i 
by  tacit  reconduction,  the  lessor  oould  termiuit 
the  lease  whenever  he  desired^  and  conU  u 
any  time  institute  an  action  for  that  pprpos^. 
Laui^ent  et  al.  v.  Labelle,  5  L.  C.  J.  333,  S.  C. 
1861 ;  1609  &  1657  C.  C. 

166.  Where  the  goods  of  the  tenant  had  beea 
seized  by  a  creditor,  and  the  landlord  oppo^l 
the  seizure  on  the  ground  that  by^the  provisiocs 
of  his  lease  he  was  entitled  to  a  privilege  for  the 
rent  of  the  last  six  months  of  the  previDofi  vesr, 
the  opposition  was  maintained  in  full,  and  tk 
report  of  distribution  ordered  to  be  homologued 
in  accordance  therewith.  Beil  v.  Conhn  h 
Sincennes,  5  L.  C.  J.  337,  S.  C.  1861 ;  1629  k 
1637  C.  C. 

167.  Where  action  was  brought  by  the  leKor 
for  the  ejectment  of  t^e  defendant  on  aocoost  iti 
non-payment  of  rent  according  to  the  terms  c 
the  lease,  and  the  defendant  pleaded  ofierin^ 
the  amount  due  with  coets  incuzred  up  to  pin 
filed,  and  the  plaintiff  contended  that,  notwiilr 
standing  the  afkr,  he  had  still  a  ^^^  ^  'J^ 
the  defendant  uuder  the  terms  of  C.  S.  L.  C.  caoi 
40,  sec.  1,  as  the  jnyment  bad  not  been  mad^ 
at  the  time  fixed  m  the  lease — Held,  that  aile 
the  offer  of  the  amount  due  and  ooafia  the  nlais 
tiff  had  no  right  of  action  to  eject  the  aefee 
dant,  and  the  action  was  dismiBsed.  Rematd  r 
Ferland,  8  L.  C.  J.  137,  8.  C.  1863 ;  1625  C.  C 

168.  Where  a  moveirt>le  had  been  leased  b 
the  owner,  and  the  lessee  had  soM  it  to  a  thin 
party — Held,  that  the  lessor  had  an  actioa  ii 
revendication  to  recover  it  back,  although  tk| 
possessor  may  have  received  it  in  nerfect  eoo( 
faith .  MaUhetos  v. S^nioal, 7  L. G.J . 222, C. C 
1863;  1487  C.C. 

169.  Under  an  attachment  for  rent  of  a  sho( 
yard  and  premises,  a  floating  dock  bak>nging  \ 
third  parties  was  seized.  The  owners  therenni 
filed  a  demand  in  revendication,  in  which  tlic; 
alleged  that  the  floating  dock  was  their  pn 
perty  and  in  their  possession,  and  that  at  th 
time  of  the  seizure  there  was  no  rent  due  b 
them,  and  concluded  bv  asking  that  they  \ 
declared  owners  of  the  floating  dock,  and  tfa 
main  Ux>6e  be  granted  them  of  the  same — Hdi 
that,  according  to  the  162nd  art.  of  the  Custom 
Paris,  the  effSsts  of  sub-tenants  ^^Lmishing  cl 
premises  are  liable  to  the  proprietors  for  tl 
amount  of  their  rent,  even  althoa^  they  faai 
paid  the  same  in  good  faith  to  their  immedia 
landlord,  and  moreover,  when  there  is  a  clau 
in  the  lease  by  which  the  lessee  prevent 
from  subletting  without  the  previous  consent 
the  landlord,  the  sab-tenant  will  be  held  to  I 
aware  of  such  clause,  and  cannot  in  oonaeqnep 
claim  that  hie  effects  eamishing  the  premia 
leased  should  not  be  Uaole  for  the  renU  Lcm 
son  y.NesbiU  A  Dinmng  ei  al.»I3  L.  G.  B.3< 
C.  C.  1863. 

170.  And  held,  also,  that  when  a  tenant  subV 
the  premises  for  a  less  rent  than  he  hims 
Bjgreed  to  pay,  the  effects  of  the  sab-tenant  i 
liable  for  the  full  amount  of  the  rent.     lb. 

171.  Although  a  landlord  has  a  pririlege 
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the  ejects  ganiiahiDg  the  premises  leased,  he 
cannot  exercise  that  priyil^^himself,  but  must 
obtain  the  process  of  the  oonrt.  Gtignan  & 
Ha^e$,  15  L.  C.  R.  170,  C.  C.  1864. 

172.  Where  a  piano,  forming  part  of  the  furni- 
tare  on  the  leased  premises,  but  beloneing  to  a 
third  party,  had  been  taken  from  the  nouse  by 
the  owner,  and  th«  lessor  bronght  action  in  re- 
Te&dication — Held^  that  like  a  hypothecary  cre- 
ditor, he  could  pursue  the  third  {Murty  holding 
the  property  subject  to  his  claim  for  rent, 
niihout  Dringing  his  debtor  into  court.  Aula 
k  Lament  et  al.,  8  L.  G.  J.  146,  Q.  B.  1864. 

173.  And  hMy  also,  that  the  saisie  gagerit 
fv  droii  de  9uUe  made  br  the  lessor  within 
eight  days  after  the  remoTal  of  the  piano  from 
the  house  is  good.    lb. 

174.  And  hddy  also,  that  if  the  piano  could 
lot  be  found,  the  defendant  in  whose  possession 
it  had  been  traced  would  be  ordered  to  restore  it 
to  the  house  ftom  which  it  had  been  taken,  or 
pay  the  value  of  it  to  the  plaintiff.    lb. 

i75.  Plaxntifr  set  up  a  Terbal  lease  at  so 
much  per  month,  and  the  failure  of  the  defend- 
ant to  pay  the  arrears,  amounting  to  so  much, 
which  he  demanded  from  the  defendant  for  the 
nae  and  ooonpation  of  the  premises — HMj  re- 
Tvndn^  the  judgment  of  the  Circuit  Court,  that 
though  plaintiff  had  &iled  to  prove  the  lease  as 
set  up,  that  he  could  recover  for  the  use  and 
occupation  overdue,  reserving  his  recourse  for 
the  balance  of  the  term.  Harrcwer  k  WiUeie, 
16  L.  C.  R.  427,  Q.  B.  1865. 

176.  A  lessor  under  a  saisie  gaqeriepar  drcit 
^  nite  may  exercise  his  right  after  the  ezpira- 
tkm  of  eieht  days,  and  that  even  at  the  expira- 
tion of  the  lease.*  Beaudrg  v.  RodUr^  10 
LC.J.202,S.  C.  1866. 

177.  And  in  another  case — Held,  that  a  special 
pledge  or  security  given  by  the  lessee  to  the 
K^eor  does  not  deprive  the  latter  of  his  privilege 
on  the  other  moveables  of  the  debtor.  Terroux 
k  Gareau  el  al.,  10  L.  C.  J.  203,  C.  0. 1866. 

1T8.  The  lessor  who  issues  a  writ  of  BoUie 

Cai/epoT  drcit  de  suite  for  rent  not  yet  due  is 
od  to  prove  that  the  premises  leased  are  not 
efficiently  furaished  to  pay  the  rent.  Traceu 
«<  Hr.  V.  Laatwre  et  al.,  10  L.  C.  J.  256,  St  C. 
iS56;  624  C.  C,  A  art.  158  mpra. 

179.  As  between  landlord  and  tenant  the  saisie 
9^gme  par  droit  de  suite  msy  be  made  after 
Qptdays  from  the  removal  of'^the  0X)ds  from 
the  leased  premises.  Serrurier  v.  Lagarde  et 
«^.,  13  L.  C.  J.  262,  C.  C.  1869 ;  1823  C.  C. 

IBO.  Where  a  lessee  has  leased  his  premises 
fc'r  purposes  of  prostitution,  he  will  not  be  al- 
lowed to  recover  under  the  lease,  and  the  parties 
vill  be  sent  out  of  court  without  costs.  Marris 
^'  PoHtaine,  13  L.  C.  J.  336,  S.  C.  1869 ;  990 
C.C. 

1^1;  Prior  to  the  Code  no  prescription  short 
of  thirty  years  existed  against  the  landlord's 
pght  of  action  for  dami^es.  Allis  v.  Foster,  15 
^-  C.  J.  13,  S.  C.  R.  1871 ;  2261  C.  C. 

1B2.  Where  a  tenant  had  removed  the  furni- 
ture from  the  house  leased  and  abandoned  the 
preTnises— fleW,  that  a  saisie  gagerie  par  droit 


*B7  file  tenm  of  the  Code  it  is  now  provided  that  the 
^<«or  may  seize  the  things  snbjeot  to  Ms  privilege  ft>r 
i«f,or  wtthtB  eight  days  after  they  ire  talEen  away. 
W8C.C. 


de  suite  made  by  the  landlord  of  the  furniture 
was  good  and  valid.  Boucher  etvrr,  A  Brault 
el  al.,  16  L.  C.  J.  274, 8.  C.  R.  1871 ;  1623  C.  C, 

183.  A  lessor  whose  tenant  has  become  insol- 
vent has  no  action  against  the  assignee  to  resili- 
ate  the  lease,  on  the  ^und  that  the  premises  are 
not  sufficientlyfurnished  to  guarantee  the  rent. 
Anderson  v.  Wurtele,  3  R.  L.  447,  8.  C.  1871 ; 
1624  C.  C. 

184 .  Where  the  tenant  has  removed  the  effects 
furnishing  the  house  which  he  leases,  and  which 
are  the  security  of  the  lessor  for  the  rent,  the  very 
fact  of  their  removal  gives  the  lessor  an  im- 
mediate  right  to  sue  and  attach  the  same,  and 
to  hold  them  as  well  for  the  rent  due  as  for  that 
to  become  dae  under  Uie  lease.  Houle  v. 
Goderre  &  Dmnesnil,  18  L.  C.  J.  161,  C.  C. 
1874;  1623  C.C. 

185.  Where  the  duration  of  a  written  or  verbal 
lease  is  certain,  eang6  by  the  court  is  unnecessary 
to  maintain  an  action  by  the  landlord  to  eject 
the  tenant.  Lamontagne  &  Webster,  18  L.  C.  J. 
153,  Q.  B.  1874. 

186.  The  lessor  has  an  action  in  ejectment 
against  an  insolvent  and  his  assignee  to  obtain 
possession  of  premises,  the  lease  of  which  ex- 
pired before  the  assignment.  The  Eraser  In- 
sHtute  A  Moore  el  ah,  19  L.  C.  J.  133,  S.  C. 
1875  ;  Ins.  Act,  1875,  sec.  125. 

187.  The  lessor  is  entitled  to  see  that  the  pre- 
mises are  provided  with  furniture  to  a  value 
sufficient  to  cover  the  rent  due  and  to  become 
due  for  the  current  vear,  but  he  is  not  entitled 
to  security  for  a  whole  year's  rent  if  part  of  the 
rent  have  been  already  paid.  Desloriers  A 
Lambert,  1  Q.  L.  R.  165,  C.  C.  1875. 

188.  Where  the  premises  had  been  sublet  in 
violation  of  the  lease,  and  without  the  consent  of 
the  landlord^-lTe^d,  on  attachment  by  the  latter^ 
reversing  the  judgment  of  the  court  below,  that 
all  the  goods  found  on  the  premises  were  subject 
to  his  privilege  for  rent.  Les  Soeurs  dela  Charity 
de  PHdpital  0&n4ral  de  Montreal  &  Yuile  et 
al.,  20  L.  C.  J.  329,  Q.  B.  1876. 

XVI.  Sub-Lease. 

189.  A  tenant  may  sub-lease  if  there  be  no  ] 
agreement  between  him  and  his  lessor  to  the  ( 
contrary.  C&rat  v.  Stephens,  2  Rev.  de  Leg.  / 
206,  K.  B.  1816 ;  16.38  C.  C.  S^ 

190.  A  clause  in  a  lease  by  which  the  lessee 
was  prevented  from  subletting  without  per- 
mission is  not  comminatory,  and  any  violation 
of  it  gives  rise  to  a  right  of  reeiliatian  of  the 
lease.  Hunt  v.  Joseph  et  al.,  2  Rev.  de  Leg.  52, 
Q.  B.  1840,  &  Gagnon  v.  Paradis,  2  Rev.  de 
L6g.  78,  K.  B.  1810. 

191.  Where  the  plaintiff  brought  action  to 
resiliate  the  lease  on  the  ground  of  its  violation 
by  the  lessee  in  subletting  the  premises— ^eZ<£,. 
that  a  lease  of  a  portion  of  the  pemises,  with  & 
reserve  of  two  rooms  by  the  sub-lessor,  was  not 
a  breach  of  the  condition  not  to  sub-let  with- 
out the  consent,  etc.,  of  the  lessor,  and  that  if  it 
had  been,  the  fact  that  the  sub-lease  was  made 
with  the  knowledge  of  the  lessor,  who  received 
the  rent  from  the  original  lessee  without  any 
objection  being  made  to  the  subletting,  was  a 
sufficient  consent  to  such  subletting,  and  the 
action  was  dismissed.  Persillier  v.Morelti,  14 
L.  C.  R.  29,  S.  C.  1867. 
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192.  Where  in  an  attachment  for  rent  the 
•effects  of  a  sub-tenant  were  seized,  who  inter- 
vened and  pleaded  that  slie  hadpaid  to  her  im- 
mediate lessor,  the  defendant — Eield,  that  as  she 
had  leased  all  the  rights  of  the  defendant,  and 
had  evidently  paid  him  in  advance  in  order  to 
defraud  tlie  plamtiff,  that  she  was  not  entitled  to 
the  privilege  referred  to  in  the  162nd  art.  of  the 
Custom  of  Paris,  and  had  become  liable  to  the 
plaintiff  as  a  principal  tenant.  Wilson  v.  Pari- 
seau  &  Barrette,  6  L.  C.  R.  196,  S.  C.  1856. 

193.  In  an  action  to  rescind  a  lease  on  the 
ground  that  the  defendant  had  sublet  the  pre- 
mises without  the  consent  of  the  plaintiff,  and 
in  contravention  of  one  of  the  clauses  of  the 
lease,  the  action  was  held  to  be  well  founded  in 
law,  and  must  be  maintained.  Foley  &  Ckarles^ 
15  L.  C.  R.  248,  Q.  B.  1865 ;  1624,  sec.  3,  C.  C. 

194.  Action  was  brought  to  set  aside  a  lease 
on  the  ground  that  the  lessee  had  violated  a 
clause  in  the  lease,  by  which  he  agreed  not  to 
sublet  the  premises  or  any  part  thereof  without 
the  consent  of  the  said  lessor  or  his  representa- 
tive first  liad  and  obtained  for  that  purpose  in 
writing— fieW,  that  the  knowledge  of  the  lessor, 
without  protest,  that  the  lessee  had  sublet  con- 
trary to  such  clause  and  stipulation  must  be 
construed  as  an  acquiescence  m  such  subletting, 
and  as  a  waiver  of  such  prohibitory  clause  on  his 
part,  must  deprive  hmi  of  the  ri^ht  to  re. 
ecind  the  lease  in  consequence.  Cordner  & 
Mitchell,  9  L.  C.  J.  319  &  I  L.  C.  L.  J.  28, 
Q.  B.  1865 ;  1624,  sec.  3,  C.  C. 

195.  The  stipulation  in  a  deed  of  lease  by 
•which  the  lessee  binds  himself  not  to  transfer 
Lis  interests  in  the  lease,  without  the  consent  in 
-writing  of  the  lessor,  is  not  com  minatory,  and 
its  violation  will  give  rise  to  a  demand  for  the 
resiliation  of  the  lease.  Moreau  etvir.  v.  (holer 
4it  wr.,  10  L.  C.  J.  112,  S.  C.  R.  1866  j  1624  & 
1638  C.  C. 

196.  And  under  such  circumstances,  the 
judgment  authorizing  ejectment  may  be  made 
common  to  all  the  transferees  as  well  as  the 
lessee.    lb. 

197.  But  heldi  in  appeal,  that  the  lessor,  by 
receiving  the  rent  from  the  sub-tenant  for  more 
than  a  year,  tacitly  sanctioned  and  acquiesced 
in  the  sub-letting,  and  abandoned  his  right  to 
oust  the  lessee,  both  for  himself  and  for  any 
transferee  of  his  rights.  OwUr  &  Moreau,  2 
L.  C.L.  J.84,Q.  B.1866. 

198.  A  sub-lessee  cannot  obtain  main  lev^e 
•of  a  seizure  of  his  moveables  which  have  been 
attached  for  rent,  except  on  payment  of  the  rent 
of  the  current  term .  S^n^calv.  Triage  &  Agnew, 
10  L.  C.  J.  202,  C.  C.  1866  ;  1621  C.  C. 

199.  Where  the  lessor  made  a  lease  of  two 
separate  premises  by  the  one  deed,  and  stipu- 
lated that  the  lessee  should  not  make  over  his 
interest  in  the  present  lease  without  the  con- 
sent of  the  lessor  being  first  obtained  in  writ- 
ing for  that  purpose — Seld,  that  a  sub-lease  of 
one  of  such  premises,  without  the  consent  of 
the  landlord,  was  legal  and  valid.  Dorionet  al. 
4&  Baltzley,  14  L.  C.  J.  305,  S.  C.  R.  1869  j  1638 

C  C. 

200.  The  prohibitory  clause  contained  in  a 
lease  not  to  sublet  nor  transfer  any  portion  oi' 
the  lease  without  the  written  consent  of  the 
proprietor,  does  not  apply  to  a  sale  in  insolvencv 
under  clause  77  of  the  Insolvent  Act  of  1869. 
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Wright  in  re  &   Whyie  k   Becmdry,  2  R.  r 
482,  S.  C.  1872. 

201.  Where  by  the  lease  the  lessee  b  tV- 
bidden  to  sublet,  a  sub-tenant  is  toward  tl>' 
proprietor  in  tlie  position  of  a  tliird  prty  wW- 
effects  have  been  deposited  on  tne  projjen* 
leased  without  his  consent.  Amoldietaiv 
Grimard  &  Bolay,  5  R.  L.  748,  C.  C.  1814;  16*2 
1638  &  1639  C.  C. 

202.  And  in  such  case  the  intervention  of  thr 
sub-tenant  in  a  saisie  qagerie  by  \?hich  hi* 
efl^ects  have  been  seizea  for  rent  due  to  iL» 
lessor  or  proprietor  will  be  dismissed.    lb. 

XVn.   UkINH  ABIT  ABLE  PREITISES. 

203.  What  are. — In  an  action  lo  reacinl  » 
lease — Held,  reversing  the  iudgment  of  tht 
court  below  unanimously,  that  the  f«ct  tli&i 
the  house  was  damp  from  water  in  the  cellar 
is  not  good  ground  of  resiliating  the  le&-*. 
inasmuch  as  the  tenant  was  aware  there  wa* 
water  in  the  cellar  at  the  time  he  enteral  iut.. 
possession,  and  nine  months  sabeeauently  h*' 
gave  notice  he  would  keep  the  house  tor  another 
year.  Doutreesqual  &  Walsh,  1  L.  C.  LJ. 
56,  Q.  B.  1865;  1041  C.  C. 

204.  A  tenant  by  reason  of  the  injurious  ari 
dangerous  state  of  the  premises  is  not  orJv 
justified  in  leaving  them,  out  may  set  upi*^-...-^ 
the  demand  for  rent  his  right  to  the  resiliaihA 
of  the  lease,  not  only  for  the  future,  but  tr,m 
the  time  he  has  notified  the  landlord  of  the  ct* 
dition  of  the  premises  leased.  Boticher  d  nr. 
v.  Brault,  15  L.  C.  J.  117,  S.  C.  1871 ;  1612  k 
1641  C.  C. 

205.  The  lessee  of  an  uninhabitable  hou^< 
has  a  right  to  abandon  it,  and  even  to  a  Tesi!>) 
tion  of  the  lease,  and  that  %vithout  action  a* 
without  notice  to  the  proprietor,  and  even  wbe 
the  nuisance  might  have  b^n  remedied  ^i 
little  cost  and  in  a  short  time.  T^Ue  v.  [htk^ 
ganiy  3  R.  L.  441,  S.  C.  R.  1871 ;  1641  C.  C. 

XVni.  Verbal  Lease. 

206.  Where  action  was  brought  for  rent  uible 
a  verbal  lease — Held,  that  the  defendant  Ut 
ing  admitted  in  one  of  his  pleas  the  exi.<)tebc 
of  a  verbal  lease,  such  admission  must  lie  tJikf! 
against  him,  although  the  defendant  alsonleftde 
the  general  issue,  viger  &  Beliveaut  7  L.  C.  J 
199,  Q.  B.  1863  ;  1233,  sec.  3,  &  1608  C.  C 
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■  '.  A  vesBel  in  motion  is  bound  k>  steer  clear 
r  <>!;«  at  anchor,  and  nothing  can  excuse  her 
Mi  !>u  SAve  inevitable  accident.  The  Oriental 
irt,2S.V.A.  C.1«,V,  A.  C.  1869, 

7^,  Where  a  collixioii  was  occasiuQ?d  hy  t]ie 
ii[<i>p«r  steering  of  a  vedsel,  the  exciuaive  act 
f  ibe  pilot,  tLe  owners  of  the  vessel  were  held 
oiiiled  to  the  eieniplion  provided  by  (he  Sla- 
m21  &  28  Vic.  cap.  13., and  thai  thie  exeitip- 
uD  wu  not  affected  b;  the  constant  eniploy- 
K-ni  of  the  same  pilot  bv  tfae  onnera,  7'he 
m^ian  in  re,  2  S.  V.  A.  C.  148,  V,  A,  C,  & 

LC.  B.  319,  P.  C.  IfflO. 

79.  Thelaultof  one  vessel  ivill  not  excuse  any 
nui  of  care,  diligence  or  skilJ  in  another,  so  as 
v«tenipt  her  from  sharing  the  lose  or  damage; 
ivJ  "ben  both  ships  are  in  fault  the  admiraitj' 
IS  will  divide  the  damages  among  the  owners 
f  ilie  ships.  The  Oermaiw  in  re  &  The  City 
fQiKbcc  in  re,  2  S.  V,  A.  C.  158,  V.  A.  C. 
671. 

^.  ColliaioD  hy  two  vessels  while  sailing,  the 
i:icon  (he  starboard  tack  close  to  the  wind,  and 
lie  other  on  the  port  tac)t—Heid,  that  the  latter 
•tf  10  blame  tor  not  porting  her  helm  in  time, 
ibi  ihat  Uie  other  conipli^  with  the  rules  of 
:)ir  riNi'l  by  keeping  on  the  wind  close  hauled. 
n-  Tamatlo  inre,Z  S.  V.  A.  C.  172,  V.  A.  C. 

-I .  Where  a  steamer  descending  the  St.  Law- 
itsee  with  a  schoouar  lashed  W  her  starbonrd 
iAt  came  into  collision  witli  a  steamer  at 
•HL-hor  showing  a  green  and  white  light,  the 
[*r-jns  on  board  the  former  supposing  the 
H.anHT  to  be  approaching — Held,  to  be  in  fault 
[■'I  baring  ported  her  helm  and  thereby  caused 
iiniige  lo  tlie  schooner,  which  might  have  been 
i<"iiei  if  abe  had  kept  her  course  or  stai^ 
bunied ;  but,  aa  the  steamer  at  anchor  should 
Jtii  bai-e  shown  a  green  but  a  white  light  only, 
*i  iiirected  for  steamer^  at  anchor,  no  order  was 
fflfcle  u  to  costs.  The  Lome  in  re,  2  8.  V.  A.  C. 
in,  V.  A.  C.  1872. 

K.  The  owners  of  a  vessel  were  made  liable 
I^Jamages  caused  by  coming  into  collision  with 
aaotber,  where  the  fault  was  not  exclusiveiv 
i3H(pftbe pilot.  TheOoTdoninre,-iS.V.A.C. 
l:fe.V.A.C.  1873. 

'^-  Where  »  vessel  passing  down  the  St.  Law- 
ffnce  in  charge  of  a  pilot  ran  into  a  vessel  at 
imbot—Held,  that  the  owners  of  the  fonner 
*tn  liable  for  damages,  inasmuch  as  the  maa- 
■ff  »pd  crew  being  aware  of  the  absence  of  the 
P'-Jt  from  his  post,  participated  in  the  neglect 
■rom  which  the  accident  resulted.  The  Gordon 
» -•£.  ISL.  C.  J.  109,  V.  A.  C.  18T3,  A  notes  to 
•rW.  W  tupra. 

,^t.  Where  an  ocean  steamer  descending  the 
!"■"  Si.  lAwrence,  opposite  to  a  buoy  designat- 
m;  B  bend  in  the  cbanoel  for  her  to  turn,  instead  of 


granted  t 

8G.  A  steamship  alter  colliding  with  a  sailing 
vessel  continued  her  course  and  struclwnother 
sailing  vessel,  and  on  action  brough^or  the 
second  collision— J?eM,  that  the  steamship  hav- 
ing disr^arded  the  rules  of  navigation  before 
the  finjt  collision  could  not  plead  the  fault  ol  the 
vessel  first  struck,  lo  the  action  by  Ihe  second. 
The  Qiiebec  in  re  &  Hendry  etal.,  19  L.  C.  J. 
195,  V,  A.  C.  1875. 

87.  Where  a  Bteam.nhip  did  not  keep  out  of 
the  way  of  a  sailing  ship,  there  being  rie^  of 
collision,  and  the  sailing  ship,  by  porting  her 
helm  instead  of  keeping  lier  course,  contributed 
to  the  collision— ifeU,  that  both  were  in  fault, 
and  neither  entitled  to  recover  damages  from 
the  other.  The  Quebec  in  re  &  Ihe  CharUa 
Chaloiter  in  re,  19  L.  C.  J.  301,  V.  A.  C.  1875; 
2525  C.  C.  4  notes  42  mtpra. 


and  damaged  by  the  Clara  Kulam  coming  up 
tlie  river,  with  a  wind  astern.  There  was  con- 
flicting evidence  as  to  whether  the  Glen  Atlan't 
anchor  hghtwasset,  or  if  set  was  in  such  a  state 
aa  lo  be  visible  at  a  proper  distance,  but  it  ap- 
peared that  the  vessel  herself  could  have  been 
seen  from  the  Clara  Killam  in  sutlicient  time  to 
have  avoided  the  collision  had  a  vigilant  watch 
been  kept  on  the  latter — Held,  tliat  a  proper 
light  had  been  kept  on  the  Glen  Allan,  and  that 
the  CToroXiHam  was  responsible;  but  that  even 
had  tliere  been  no  light,  as  the  vessel  could  have 
been  seen,  the  absence  of  such  light  would  have 
been  immaterial,  and  no  vessel  was  justified  in 
not  taking  proper  precautions  against  collision 
with  another  by  the  fact  that  such  other  was  in 
any  way  contravening  the  rules  of  the  sea.  The 
Clara  Killam  in  re,  2  Q,  L.  R.  56,  V.  A.  C. 
1875. 

89.  And  held,  also,  that  where  a  vessel  does 
not  atop  or  off^r  to  render  assistance  to  the 
vessel  collided  with,  but  proceeds  on  her  way 
without  giving  her  name  and  the  other  inform- 
ation which  is  required  by  the  Merchants'  Ship- 
ping Act  of  1873,  and  no  excuse  is  shown  for 
such  failuretocomply  with  the  law,  that  failure 
alone,  if  the  case  be  otherwise  doubtful,  will  Ax 
the  responsibility  on  the  one  so  acting.     lb. 

90.  Where  a  "barque  and  steamer  were  pro- 
ceeding in  opposite  directions,  and  the  latter, 
when  between  quarter  and  half  a  mile  from  the 
former,  which  was  keeping  her  course,  ported 
her  helm  without  slackening  her  speed,  which 
brought  her  across  the  course  of  the  barque 
whose  helm  was  shortly  afterwards  starboarded, 
and  a  collision  occurred — Held,  that  the  action 
of  the  steamer  in  porting    her    helm  having 
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brought  the  barque,  which  otherwise  should 
have  kept  her  course,  into  instant  and  most 
imminent  danger,  was  justified  in  starboarding, 
and  the  steamer,  whose  duty,  when  proceeding  in 
a  direction  to  involve  risk  of  collision,  was  to 
keep  out  of  the  way,  and  moreover  to  stop  and 
reverse  when  danger  was  imminent,  was  res- 
ponsible for  the  collision.  The  Churchill  in  re 
&  The  Normantoninre,  2  Q.  L.K.  134,  V.  A.  C. 
1876. 

91.  Where  one  steamship  was  overtaking 
another  steamship  in  a  narrow  channel  in  the 
River  St  Lawrence,  and  a  collision  ensued — 
Held,  that  the  former,  for  not  keeping  out  of  the 
way  of  the  latter  by  adopting  a  safe  course,  was 
in  fault.*  The  Nova  Scotian  in  re  &  The  Qtie- 
bee,  2  Q^fj.  R.  1,  V.  A.  C.  1875. 

92.  A  steamer  coming  up  and  a  schooner  go- 
ine  down  the  River  St.  Lawrence  descried  each 
other's  lights  when  distant  about  two  miles. 
Both  kept  on  their  course  until  within  about 
half  a  mile  of  each  other,  the  steamer  healing 
west  sou'-west  and  the  schooner  north-east, 
when  the  former,  having  the  schooner's  sreen 
light  a  little  on  her  port  bow,  starboarded  her 
helm  while  going  at  full  speed,  thus  showing 
her  two  colored  Tights  to  the  schooner,  whose 
helm  was  thereupon  put  to  port,  and  the  result 
was  a  collision  and  the  immediate  sinking  of 
the  schooner — Heid,  that  the  steamer  was  to 
blame  for  the  collision.  The  Norma  in  re,  1 
Q.  L.  R.  211,  V.  A.  C.  1875. 

93.  And  where  there  were  two  sailing  ships, 
the  one  on  the  starboard  and  the  other  on  tlie 
port  tack,  and  the  former  by  a  rule  of  navigation 
having  the  right  to  keep  her  course — Hela,  that 
the  former  was,  nevertheless,  in  case  of  imminent 
danger,  bound  to  ^ve  way  and  for  not  doing 
80  was  condemned  in  damages  and  costs.  The 
Underwriter  in  re  &  The  jSike  Si.  Clair  in  re, 
1  Q.  L.R.  32.3,  V.A.  C.  1875. 

94.  To  support  a  plea  of  inevitable  accident 
the  burden  ol  proof  rests  upon  the  party  plead- 
ing it,  and  he  must  show,  before  he  can  derive 
any  benefit  ffom  it,  that  the  damage  was  caused 
immediately  by  the  irresistible  force  of  the  wind 
and  waves  ;'^thatit  was  not  preceded  by  any  fault, 
act  or  omission  on  his  part  as  the  principal  or 
indirect  cause,  and  that  no  effort  to  counteract 
the  influence  of  the  force  was  wanting.  The 
Agamemnon  in  re,l  Q.  L.R.  333,  V.  A.  C.  1876. 

95.  On  the  hearing  of  a  case  of  collision — 
Held,  that  a  ship  sailing  at  the  rate  of  seven 
knots  an  hour  in  a  fog  over  a  fishing-^ound 
on  the  bank  of  Newfoui^land,  without  aoeauate 
means  on  deck  to  prevent  accident,  was  in  fault, 
and  aplea  of  inevitable  accident  was  dismissed. 
The  lYank  in  re,  2  Q.  L.  R.  295,  V.  A.  C.  1876. 

96.  And  where  the  blasts  on  a  fog  horn  on  an 
American  schooner  were  substituted  for  the 
ringing  of  a  bell,  as  required  by  the  sailing  re- 
gulations, a  plea  that  it  was  done  in  accordance 
with  a  circular  from  the  secretary  of  the  trea- 
sury of  the  United  States  was  overruled,  but  the 
breach  of  the  regulations  not  having  contributed 
to  the  accident  the  schooner  was  relieved  from 
liabilitv.    lb. 

97.  And  heldt  also,  that  an  omission  to  ring 


*  Evpry  vessel  overtaking  any  other  vessel  shall  ke^ 
ont  of  the  way  of  the  last-mentioned  vdssel.  C.  81  Vie. 
«ap.  68,  sec.  2,  sb.  17. 


a  bell  was  covered  by  the  fiiet  that  an  anchrr 
light  was  seen  in  time  to  have  avoided  the 
accident.    lb. 

98.  Where  a  steamer,  shortly  after  leaving  her 
moorings,  came  into  collision  with  a  8«1  boat, 
towing  timber — Held,  that,  in  support  of  her  plea 
of  inevitable  accident,  the  steamer  must  she^ 
an  overruling  force  or  t?ir  mc^or  which  coull 
not  have  been  avoided  by  waiting  at  her  mc.ir- 
ing  berth  until  such  time  as  the  promoter'a  W. 
had  passed ;  and  also  that  after  she  had  left  her 
berth  it  was  impossible  for  her  to  keep  out  •<] 
the  way  of  the  boat.  The  Union  in  re,  2  Q.  L.  R. 
186,  V.  A.  C.  1876. 

n.  Go^TS  IK, 

99.  Where  a  collision  is  held  to  have  oocun^! 
from  inevitable  accident,  costs  will  not  be  giv--^. 
to  either  side.  The  Harold  Haarfagerin  Tf. 
18  L.  C.  J.  303,  V.  A.  C.  1874. 

in.  Damage  to  Sub-Marike  Telxgsasb. 

100.  Where  a  part  of  the  line  of  an  electr*- 
magnetic  telegraph  passed  under  the  River  ^■ 
Lawrence  witliout  injury  to  navigation,  and  -•> 
as  not  to  interfere  with  the  navigation  of  Cftna- 
dian  waters — Held,  that  in  a  case  of  p-** 
neglect  on  the  part  of  a  sailing  ship,  by  which  \ 
wipe  cable  was  broken,  that  the  owners  of  Wi* 
ship  were  liable  for  the  damage.  Hu  Csar  ft 
re  k  The  Montreal  Telegraph  Cbn^an^,  l* 
L.C.  J.  197,  V.  A.  C.  1876,  &  note  to  art.  4^J 
9upra. 

IV.  Dark  Night. 

101.  Every  nidit  in  the  absence  of  a  moon  :- 
a  dark  night  witnin  the  meaning  of  the  Trini'.y 
House  regulations.  The  HcUia  in  re,  1 8.  V.  A.  0. 
242,  V.  A.  C.  1841. 

V.  Duties  op  a  Vessei*. 

102.  A  vessel  having  a  wind  free  is  bouii«l  *  i 
take  proper  measures  toget  out  of  the  way  it  j 
vessel  close  hauled.  7%e  Anne  Johanne,  !'^ 
L.  C.  R.  411  &  2  8.  V.  A.  C.43,  V.  A.  C,  1-*^.' 

VI.  Jurisbiotiok  Under. 

103.  Where  a  collision  occurred  betwwD  i 
British  ship  and  a  foreign  ship,  on  the  River  S' 
Lawrence — Held,  that  the  act  regulating  rh< 
navigation  of  Canadian  waters  moBt  be  the  n.'.-i 
of  the  court,  as  the  power  of  the  Canadian  Lee;* 
lature  extends  to  foreigners  within  its  jnriii-i:« 
tion.  The  Aurora  in  re,  10  L.  C  R.  445  d  : 
S.  V.  A.  C.  63,  V.  A.  C.  1860. 

104.  The  Admiralty  has  juriadictioR  in  pr^ 
ceedings  in  rem  in  cases  of  damage  done  b^  tr; 
ship.  The  Czar  k  The  Montreal  Tekgrn}^^ 
Company,  19  L.  C.  J.  197,  V.  A.  C.  1875. 

105.  Where  an  action  for  wi^^s  was  bron^^ 
by  a  seaman,  on  account  of  the  return  of  th 
vessel  to  Quebec  instead  of  continuing  h^ 
voyage,  and  a  plea  to  the  jurisdiction  wx 
filed,  alleging  a  subsisting  voy^age  under  the  U 
sec.  of  tne  Merchant  Snipping  Act  of  1^> 
which  enacts  that  no  seaman  who  is  engage 
for  a  voyage  or  engagement  which  is  to  ttrnjir 
ate  in  the  u  nited  Kingdom*  is  entitled  to  su«  i 
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any  court  abroad,  the  plea  was  held  bad,  and 
the  action  maintained.  The  Latana  in  re,  18 
L.  C.  J.  186,  V.  A.  C.  1874. 

Vn.  Liability  of. 

106.  Magistrate, — Where  application  wae 
made  for  an  attachment  for  contempt  against  a 
magistrate  on  the  ground  of  having  issued  a  war- 
rant and  arrested  a  seaman  whilst  attending  his 
proctor  for  the  purpose  of  bringing  his  suit,  the 
application  was  rejected.  The  Isabella  in  re,  I 
S.  V.  A.  C.  134  V.  A.  C.  1837. 

107.  Master  of  Fewei— Where  a  vessel  had 
been  attached,  and  the  master  carried  it  out  of 
the  iurisdiction  of  the  court — Held,  that  he  had 
rendered  himself  liable  to  attachment  for  con- 
tempt. The  Friends  in  re,  18.  V.  A.  C.  72, 
r.  A.  C.  1836,  &  The  Delta  in  re,  1  S.  V.  A.  C. 
207,  V.  A.  C,  1838. 

108.  Pilot, — ^Dama^e  occasioned  to  the  ship 
by  the  misconduct  of  the  pilot  may  be  set  up 
against  his  claim  for  pilotage,  and  in  such 
action  the  master  maj  be  admitted  as  a  witness. 
The  Sophia  in  re,  1  S.  V.  A.  C.  96,  V.  A.  C. 
1836. 

Vm.  LlSK  UPON  Yebsbls. 

109.  There  seems  to  be  no  fixed  limit  to  the 
jduraiion  of  a  maritinie  lien,  but  it   must  be 

mfbrced  within  an  equitable  period,  considering 
nature  of  the  lien  and  the  charges  of  inter- 
Tke  Hercyna  in  re,  1  S.  V.  A.  C.  274, 
'.  A.  C.  1849. 

IX.  NKOLI6E5CE. 

110.  The  leaving  a  ship's  jib-boom  run  out  in 
Ihe  Harbor  of  Quebec  is  an  act  of  neeligence 
khich  would  render  the  owners  liable  .ror  dam- 
lees,  if  it  appeared  from  the  evidence  that  such 
laraage  was  caused  hv  the  jib-boom  being  ex- 
foded.  The  Harold  Uaarjager  in  re,  18  L.  U.  J. 

'\  V.  A.  C.  1874,  &  note  to  art.  43  supra, 

X.  Pilots. 

111.  Bv  the  general  principle  of  the  contract 
louage  mercium  vend(xrum  the  captain  or 
er  ot  a  river  craft  lost  by  accident  is  bound 

ny  the  pilot's  wages  up  to  the  day  of  the  loss. 
Worier  A  Chaffy,  2  Rev.  de  Leg.  76,  K.  B. 

112.  Pilots    may  become  entitled   to   extra 
in  the  nature  of  salvage,  for  eztraor- 

services  rendered  by  them.    The  Adven- 
rerinre,  I  S.  V.  A.  C.  101,  V.  A.  C.  1836. 

113.  In  an  action  for  damage  to  a  wharf  by  a 
;!  in  making  her  berth,  where  the  master 

leaded  that  he  had  a  branch  pilot  on  board, 

was  consequently  not  responsible — Held, 

renting  the  decision  of  the  court  below  (9 

C.  K.  3)  that,  under  12  Vic.  cap.  114,  he  was 

compelled  to  have  a  branch  pilot  on  board 

was,  therefore,  responsible.      Ihe  Harbor 
mmxssUmers   of    Montreal    v.  Orange,    10 
C.  R.  259,  Q.  6,  1858  &  note  to  art.  sujrra. 
Hi.  In  an  acdon  for  damages  for  collision — 

I,  that  the  mode,  time  and  place  of  bringing 
▼eeael  to  anchor  is  within  the  province  of 

pilot  in  charge,  and  if  accident  haf^n, 


occasioned    by    the   mismanagement  of  such  </ 
pilot,  the  vessel  is  not  responsible.     The  Lotus 
in  re,  11  L.  C.  R.  342  &  2  S.  V.  A.  C.  68, 
V.A.  C.  1861. 

115.  The  petitioner,  master  of  the  steamer 
Arabian,  a  vessel  plying  between  Quebec 
and  Ports  in  the  Province  of  Nova  Scotia  and 
New  Brunswick,  was  condemned  by  the  Trinity 
House  of  Quebec  to  pav  to  the  Corporation  of 
Pilots  two  certain  penalties  for  bavins  refused 
when  entering  or  leaving  the  port  of  Quebec  to 
allow  a  pilot  to  come  on  ooard  or  to  take  charge 
of  her  while  within  pilotage  limits.  The  peti- 
tioner pleaded  that  oe  was  not  liable — neld, 
that  the  master  of  every  vessel  leaving  the  port 
of  Quebec  or  any  port  out  of  this  Province  or 
arriving  in  the  port  of  Quebec  from  any  port 
out  of  the  Province,  is  bound  to  receive  on 
board  a  branch  pilot,  and  to  ^ive  him  charge  of 
his  vessel  while  within  the  pilotage  limits ;  but 
that  such  branch  pilot  is  not  entitled  to  receive 
charge  of  the  vessel,  unless  he  shall  have 
shown  by  signal  or  otherwise  his  intention  to 
board  the  vessel  and  to  take  charge  thereof. 
Ohrisler  exp.,  14  L.  G.  R.  209,  S.  G.  1864  & 
note  to  art.  40  supra. 

116.  On  appeal  by  a  pilot  on  a  judgment 
rendered  agamst  him—- JETe^,  that  it  is  not  suffi- 
cient that  the  notice  on  the  part  of  a  captain  of 
a  vessel  required  by  12  Vic.  cap.  144,  sec.  76, 
relative  to  the  laws  of  the  Trinity  House  at 
Quebec,  for  the  prosecution  of  pilots  accused  of 
gross  neglect  while  in  charge  of  such  vessel, 
shall  have  been  sent  to  the  harbor  master  with- 
in the  four  days  next  after  the  arrival  of  the 
vessel,  but  such  notice  must  reach  the  harbor 
master  within  that  delay .  Bhuin  v.  Amutrong, 
16  L.  C.  R.  225,  8.  C.  1856. 

117.  And  field,  also,  that  proof  must  be  given 
in  the  case  that  such  notice  was  sent  and  re- 
ceived within  the  delay  fixed.    lb. 

118.  And  where  the  notice  contained  no  com- 
plaint against  the  pilot — Held,  to  be  insufficient 
on  that  ground  also. 

119.  The  owners  of  a  vessel  having  a  duly 
licensed  pilot  on  board  are  protected  by  the 
act  27  &  28  Vic.  cap.  13,  sec.  14,  for  liabihtv  for 
damage  occasioned  by  the  act  or  neglect  of  the 
pilot,  the  pilot  being  solely  responsible  for 
getting  the  vessel  under  way  unoer  improper 
circumstances.  The  Anglo  Saxon  in  re,  2 
S.  V.  A.  C.  117,  V.  A.  0.  1876  and  note  to  art. 
40  supra, 

120.  And  held,  also,  that,  where  the  master 
and  crew  do  their  duty,  and  any  accident  arises 
f^om'  their  obedience  to  the  orders  of  the  pilot 
the  owners  of  the  vessel  are  entitled  to  the  ex- 
emption provided  by  the  act.    lb. 

121 .  And  field,  also,  that,  although  the  master 
of  a  tug  must  implicitly  obey  the  orders  of  the 
pilot  in  charge  of  the  vessel  in  tow,  cases  may 
occur  where  he  may  be  justified  in  not  doing  so. 
lb. 

122.  A  certificate  was  given  b^  the  master  of 
a  sailing  vessel  which,  while  m  charge  of  a 
pilot  haS,  by  collision  With  a  vessel  at  anchor, 
caused  damage,  in  which  certificate  it  was 
stated  that  the  pilot  had  ]nloted  the  vessel  to 
his,  the  master's,  entire  satisfaction — Held,  that 
in  a  case  of  doubt  as  to  whether  the  master  or 
the  pilot  was  to  blame  for  the  collision,  that  the 
certificate  was  a  subsequent  ratification  of  what 
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was  done,  so  as  to  render  the  owners  of  the  sail- 
ing vessel  liable  for  the  damage.  The  Abergeldie 
in  re,  2  S.  V.  A.  C.  187,  V.  A.  C.  1872. 

123.  The  law  in)  posing  compulsory  pilotage 
having  been  repealed,  tlie  liability  of  snipholders 
for  acts  of  pilots  in  charge  of  their  vessel  is 
revived.  The  Quebec  in  re  &  The  Charles 
Chaloner  in  re,  19  L.  C.  J.  201,  V.  A.  C.  1876 ; 
&  note  to  art.  40  supra. 

XI.  Pluadikg  in  Actions  Under. 

124.  A  defence  based  on  a  res  judicata  must 
be  specially  pleaded,  so  also  must  misconduct, 
with  a  proper  specification  of  the  acts  thereof. 
The  Agnes inre,  1  S.  V.  A.  C.  53,  V.  A.  C.  1836. 

125.  The  court  will  require  that  the  lil)el  be 
produced  at  a  short  delay,  if  the  late  period  of  the 
season,  or  other  causes,  render  it  necessary.  The 
Newham  in  re,  1  S.  V.  A.  C.  70,  V.  A.  C.  1836. 

126.  It  is  a  good  defense  in  a  suit  for  wages 
by  a  seaman  that  he  could -neither  steer,  furl,  nor 
reef.  2%crc»t«wr6,lS.V.A.C.92,V.A.C.1836. 

XII.  Power  of  Master. 

127.  Where  a  second  mate  is  raised  to  the 
rank  of  chief  mate  by  the  master  during  the 
voyage,  he  maj  be  ordered  to  his  own  rail  by 
the  master  for  incompetency,  and  thereu|)on  the 
original  contract  will  revive.  The  Lydxa  in  re, 
1  S.  V.  A.  C.  136,  V.  A.  C.  1837. 

Xm.  Probatory  Terms. 

128.  Probatory  terms  are,  in  general,  peremp- 
tory,but  may  be  restored  for  sufficieii t  cause.  Tne 
Adventurer  in  re,  1  S.  V.  A.  C.  99,  V.  A.  C.  1836. 

XIV.  Procedure  Under. 

129.  On  the  return  of  a  warrant  for  default 
made,  but  no  prayer  for  a  second  default  at  the 
expiration  of  the  two  months  from  the  return  of 
the  warrant,  proceedings  discontinued  thereby. 
TheFriendsinre,  1  S.  V.  A.  C.  73,  V.  A. C.  1836. 

130.  An  amendment  of  a  warrant  of  attach- 
ment is  not  allowed  for  an  alleged  error,  not 
apparent  in  the  acts  and  the  proceedings  in  the 
suiX  ne^t<iinr«,lS.V.A.C.210,V.A.C.1838. 

XY.  Proxies  in  Cases  Under. 

131.  In  order  to  prevent  proctors  from  pro- 
ceeding in  causes,  on  instruetions  from  persons 
not  possessing  a  legal  personi  star^di  to  prose- 
cute a  cause,  the  court  might  require  the  pro- 
duction of  proxies-  The  Lhtnifrey shire  in  re,  1 
S.  V.  A.  C.  246,  V.  A.  C.  1842. 

• 

XVI.  Regulations  op  Trinity  House. 

132.  The  regulations  of  the  Trinity  House 
require  a  strict  construction  in  favor  of  their  ap- 
phcation.  The  Dalia  in  re,  1  S.  V.  A.  C.  242, 
V.  A.  C.  1841. 

XVII.  Bights  of. 

1^3.  (Japtain  of  Vessel  in  Cases  of  MuHnt/. 
— >Where  a  seaman  having  mutined  and  incited 
the  rest  cf  ihe  crew  to  mutiny,  the  captain 


ordered  him  to  be  placed  in  irons  and  afterwards 
to  be  flogged,  which  was  done,  and  the  seaman 
on  arrivaiof  the  ship  at  Quebec  brought  action 
of  damages  against  tiie  captain — Held,  that  the 
latter  hSi  the  right  of  punishment  so  practised 
by  him,  and  the  action  was  diBmisaed.  The 
Coldstream  in  re,  S.  R.  618,  V.  A.  C.  1832. 

134.  And  in  another  case  in  appeal — Hdd, 
that  where  it  appeared  by  an  agreement  between 
the  parties  after  the  commencement  of  the  suit, 
that  the  placing  of  the  boom  and  chain  com- 
plained of  tend^  to  their  mutual  bene^t,  the 
action  was  dismissed.  BoissonavU  &  OUca, 
S.R.  664,  K.B.  1833. 

136.  Passengers. — Unless  in  cases  of  neceaai' 
ty  masters  cannot  compel  passengers  to  keep 
watch.  The  Friends  in  re,  1  S.  V.  A.  C.  118, 
V.  A.  C.  1837. 

136.  Seamen, — A  steward  displaced  and  pun- 
ished without  cause  is  not  bound  to  serve  as 
cook,  and  may  recover  his  wages ;  and  a  demand 
for  a  watch,  etc.,  taken  by  the  master  from  the 
seaman's  chest,  may  be  joined  to  such  demand 
for  wages.  The  Sarah  in  re,  1  S.  V.  A.  C.  87, 
V.  A.  C.  1836. 

137.  And  where  the  master  was  proved  to 
have  assaulted  the  steward,  who  brougnt  action, 
the  sum  of  i^lO  sterling  was  decr^d  to  the 
steward  therefor.    lb.  &  1  S.  V.  A.  C.  89. 

XVin.  Sailing  op  Vessels. 

138.  The  master  of  a  vessel  may  avail  himself 
of  the  wind  and  tide  to  sail  into  port  by  night 


as  well  as  da  v.     The   Mary   Campbell  in  re, 
1S.V.A.C:2'22,"        -        - 


V.  A.  C.  1840. 


XIX.  Salvage. 

139.  On  a  claim  for  salvage,  where  the  claim- 
ant had  been  instrumental  m  saving  the  cargo 
of  a  ship  run  ashore  in  the  River  St.  Lawrence— 
Held,  th&t  the  service  was  a  salvage  service,  and 
not  a  mere  locatiooperis,  though  an  agreement 
upon  land  was  had  oetween  the  parties  in  rela- 
tion to  such  services,  and  that  in  estimating  the 
value  of  the  service,  the  value  of  the  property  amd 
the  nature  of  the  service  are  both  to  oe  consi- 
dered.   The  Royal  William  in  re,  1  S.  V.  A.  C. 
107,  V.  A.  C.  1837. 

140.  And  held,  also,  that  salvors  have  a  right 
to  retain  the  goods  saved,  until  the  anaount  of 
the  salvage  may  be  adjusted  and  tendered  to 
them.    lb. 

141.  Where  certain  seamen  brought  action  far 
salvage  of  things  belonging  to  the  snip  in  which 
they  were  employed  they  were  held  to  oe  entitled 
to  it.  The  Silliry  in  re,  1  S.  V.  A.  C.  1S2, 
V.A.C.  1842. 

142.  But  in  another  case — Held,  that  seamen 
while  acting  in  the  strict  line  of  their  duty 
could  not  entitle  themselves  to  salvage  ;  but 
where  their  connection  with  the  shiphaa  cea^, 
or  they  exceeded  their  proper  duty,  they  could 
be  permitted  to  claim  as  salvors.  The  Robert 
&  Anne,  1  S.  V.  A.  C.  263,  V.  A.  C.  1842. 

143.  In  case  of  wreck  the  claim  of  tbe  seamen 
upon  the  parts  saved  is  a  claim  for  sftlvage,  aad 
the  quantum  is  to  be  regulated  bj  the  amount 
which  would  have  been  due  for  wages.  J!U 
Isabella  in  re,  1  S.  V.  A.  C.  281,  V.  A.  C  1850. 

144.  A  vessel  struck  on  an  island  shoftl  ia 
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the  River  St.  Lawrence,  and  being  abandoned 
bv  the  crew  was  subsequently  carried  off  by 
tne  tide.    She  was  followed  by  four  young  men, 
who,  with  great  perseverance,  courage  and  skill, 
and  with  great  peril  of  their  lives,  forced  their 
boat  through  the  ice,  got  on  board,  and  brought 
her  back  to  the  bay  of  Tadousac,  where  she  re- 
mained in  safety  during  the  winter,  until  she 
proceeded  on  her  voyage  in  the  following  spring. 
On  a  value  of  £3,060  the  court  awarded  X500 
and  costs,  and  ruled  that  with  regard  to  protests 
that  they  ought  in  all  cases  to  be  brought  in. 
The  EUetricTn  re,  6  L.  C.  R.  53,  V.  A.  C.  1856. 
145.  In  an  action  by  a  pilot  for  the  value  of 
his  services  in  saving  spars  and  timber  belong- 
ing to  the  vessel  on  which  he  was  engaged^  as 
piK>t,  and  which  had  been  carried  away  owing 
to  the  defective  quality  of  the  material  used — 
Held,  that  he  was  entitled  to  such  remunera- 
tion, especially  where  the  owner  had  indirectly 
obtained  the  amount  of  the  pilot's  claim  from 
the  underwriters,  and  the  action  by  the  pilot 
tor  work  and  labor,  and  also  for  time,  was  neld 
to  be  good,  although  there  was  no  count  in  the 
declaration  for  money  had  and  received.   Russell 
V.  Parke,  8  L.  C.  R.  229,  S.  C.  1858. 

146.  The  Palmyra^  having  on  board  a  cargo 
of  railway  iron,  valued,  together  with  the  vessel, 
at  upwards  of  £6,000,  sank  in  the  River  St. 
Lawrence  at  a  very  dangerous  place  about 
oinety-six  miles  below  Quebec.  She  was  raised 
and  saved  by  very  ingenious  and  excellent 
machinery  on  board  the  Sirigo,  belonging  to  the 
promoter,  and  also  by  the  great  sknl  and  ex- 
pf-rience  of  her  master  and  crew,  most  of  whom 
H-ere  practised  men  and  good  mechanics — Held, 
that  xl, 000  sterling  was  a  reasonable  salvage.* 
The  Palmyra  in  re,  10  L.  C.  R.  144  &  2 
S.  V.  A.  C.  4,  V.  A.  C.  1859. 

147.  On  a  claim  for  salvage  before  the  court 
of  Vice-Admiralty,  the  vessel  being  a  schooner 
valued  at  £6,700,  which  was  disabled  in  her 
mast  and  rigging,  and  had  been  towed  from  a 
point  in  the  Kiver  St.  Lawrence  to  a  place  of 
irafety,  X400  was  awarded,  it  being  held  that  the 
quantum  ofseryices  required  to  be  performed  was 
not  the  criterion  for  salyage  or  remuneration. 
Rw  in  re  &  The  Royal  Middy,  12  C.  L.  R.  309 
k  fe.  V.  A.  C.  82,  V.  A.  C.  1862. 

148.  It  appears  to  be  the  general  sense  of  the 
maritime  world,  that  the  ri^ht  of  salvage  in 
rase^  of  derelict  should  not  m  ordinary  cases 
range  below  one-third  nor  above  the  moiety 
of  the  remainder  o^  the  property.  The  Marie 
rietoria  in  re,  2  S.  V.  A.  C.  109,  V.  A.  C.  1865. 

149.  While  a  yessel  floating  amidst  the  ice  on 
the  Riyer  St.  Lawrence  without  any  person  on 
board  and  without  a  nidder,  her  master  and 
crew  haying  left  her.j  but  intending  to  return, 
fjur  persons  went  oat  to  her  in  canoes  and  by 

id  or  her  sails  brought  her  to  a  place  of  safety. 


are  renda«d  within  the  limits  of  the 
Ooafarioa  of  Canadian  savlDjr  life  firom  any  verael,  there 
ifean  be  payable  to  the  aalvor  oy  the  owoer  of  the  Teesel, 
fiv^t,  enso,  ftores  and  taokle  a  reasonable  sum  for 
atnnmad  ezpenMS  in  priority  to  all  other  claims,  if  any, 
fer  flakvagOb  and  in  eases  where  snob  vesBel,  stores,  tackle 
mi  cava  ava  daatroyed,  or  the  value  thereof,  with  the 
ImMj,  fti  InsniBcient,  after  payment  of  the  actual 
Inearred,  to  paythe  amount  of  rach  salvage,  the 
af  Afarine  and  Fisheries  may,  in  his  discretion, 
totba  mirot,  ont  of  any  ftinds  at  his  disposal  for 
,  tooh  remnneratlon  aa  he  thinks  fit.  C.  86  Vic. 
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£200  sterling  was  awarded  as  salvage.      The 
Pomona  in  re, 2  S.  V.  A.  C.  182,  V.  A.  C.  1872. 

150.  Where  the  master  and  crewof  a  yessel 
were  taken  off  by  salvors  in  canoes,  the  former 
abandoning  her  as  a  total  wreck,  and  the 
yessel  was  afterwards  sayed  by  the  meritorious 
exertions  of  the  latter,  a  moiety  of  the  net  yalue 
of  the  ship  was  allowed  as  salvage.  The 
Pride  of  England  in  re,  2  S.  V.  A.  C.  189, 
V.  A.  C.  1871 

151.  Where  the  master  of  a  yessel  exacted  an 
exorbitant  contract  for  salvage  services  from  the 
master  of  a  sailing  vessel,  which  with  the  mate 
alone  on  board  was  in  imminent  danger  of  ship- 
wreck, the  same  was  set  aside  and  a  quantum 
meruit  allowed.  The  America  in  re,  2  S.  v .  A.  C. 
214,  V.  A.  C.  1872. 

XX.  Treasure  TRoyE. 

152.  The  captain  and  not  the  owners  of  a 
vessel  have  a  right  to  two-thirds  of  the  net  pro- 
ceeds of  things  found  by  him  accidentally  while 
navigating  the  vessel.  McGuire  &  The  Trinity 
House  of  Montreal  &  Ounnxngham  et  a?.,  9 
L.  C.  J.  Ill  &  15  L.  C.  R.  411,  C.  C.  1865. 
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I.  Action  by  Wibow. 

153.  If  the  le^al  interest  of  a  deceased  bus- 
band  in  a  note  is  vested  in  his  executor^  his 
widow,  though  common  as  to  property,  cannot 
sue  alone  for  the  amount  of  it.  Coupeau  & 
Chamberlain,  2  Rev.  de  lAg.  78,  E.  B.  1818. 

154.  But  a  widow  common  as  to  property  and 
executrix  of  her  husband's  will  can  support  an 
action  for  a  debt  mobilise  due  to  the  communitr. 
JDrouin  y.  BeatUnen,  2  Rev.  de.  Ug.  IS,  E.  B. 
1820. 

n.  Action  to  Annul. 

155.  In  an  action  to  annul  a  marriage  with  a 
minor,  the  father  only  of  the  minor  can  bring  the 
action,  unless  the  minor  herself  be  in  the  cause 
assisted  according  to  law.  Bum  v.  Fontaine, 
3  R.  L.  516,  S.  C.  1871 ;  150  C.  C. 

156.  And  where  in  an  action  to  annul  a  mar- 
riage on  the  ground  of  impotency  the  proof  is 
otnerwise  insufficient,  the  consort  against  whom 
the  action  is  brought  may  be  compelled  to  sub- 
mit to  a  surgical  examination,  and  in  default  of 
doing  so  the  grounds  of  action  may  be  taken 
^0  confessis,  and  judgment  rendered  accord- 
ingly. Dorion  &  Laurent,  17  L.  G.  J.  324, 
Q.  B.  1843  J  117  C.  C. 

in.  Adultery  of  Husband. 

157.  Where  a  husband  keeos  a  concubine  to 
live  in  the  same  house  with  the  wife,  the  latter 
is  justified  in  leaving  him  and  livins  elsewhere, 
and  will  not  thereby  be  deprived  of  her  rights 
in  the  community.  GadooU  &  Bonnier,  5 
L.  C.  J.  257,  S.  C.  1861 ;  188  C.  C. 

IV.  Adultbby  op  Wife. 

158.  But  where  the  wife  voluntarily  leaves 
the  husband  and  lives  with  another,  she  will 
thereby  be  deprived  of  her  share  in  the  com- 
munity irom  the  time  of  her  abandonment.  lb.  & 
187  C.  C. 

159.  In  an  action  by  a  husband  for  separa- 
tion from  bed  and  board  against  his  wife — Meld, 
that  the  courts  in  Canada  had  the  power  to  de- 
clare in  such  action  that  the  wife  had  forfeited 
her  matrimonial  rights  by  reason  of  adultery. 
CherHer  &  Bender,  3  L.  C.  R.  418,  Q.  B.  1853. 

160.  An  action  was  brought  bv  a  married 
woman  for  separation  from  bed  and  board  on  the 
ground  of  abandonment  by  the  husband,  and 
the  husband  pleaded,  acknowledging  the  aban- 
doning but  setting  up  the  adultery  of  the  wife, 
and  asking  that  sne  might  be  deprived  of  her 
matrimonial  rights — Held,  that  where  the  hus- 
band was  proved  to  be  guilty  of  adultery,  that 
he  could  not  maintain  such  conclusions,  and 
judgment  went  for  plaintiff.  Bision  &  Lamou- 
reux,  17  L.  C.  R.  140,  8.  C.  1867. 

V.  Authorization  op  Wipe. 

161.  When  the  husband  bring?  action  against 
the  wife,  the  latter  does  not  require  to  be 
authorized  d  ester  en  justice.  lAtssier&  Archamr 
bault,  11  L.  C.  J.  53,  Q.  B.  1848;  176  C.  C. 

1 62.  A  wife  separatie  as  to  property  by  marriage 
contract  may  sue  for  the  preservation  of  her  per- 


sonal estate  without  the  assistance  or  aathoritj 
of  her  husband.  Oxrv  A  Upland  &  Gort/l 
L.  C.  R.  132,  8.  C.  1852 ;  176  C.  C. 

163.  On  the  hearing  of  a  petition  for  ratifica- 
tion of  title  to  which  an  opposition  was  filed, 
founded  on  a  notarial  a^eement  between  r&ii- 
ous  parties  and  containing  various  stipulationi, 
among  which  was  an  undertaking  by  the  mother 
of  the  petitioner,  who  was  separate  as  to  pru- 
perty,  to  become  suretjr  for  her  husband,  aoi 
the  question  of  authorization  arose  as  to  ench 
agreement  of  suret^shiu— fTe^,  that  the  autho- 
rization was  sufficiently  proved  by  a  declara- 
tion in  the  deed  that  the  wife  was  autoriiii  a 
ester  en  justice,  and  otherwise  thereby  speciallT 
authorized  by  her  husband,  testified  dj  her 
signature  thereto  as  party  of  the  first  pan,  and 
also  appeared  with  another  as  surety  for  her 
husband,  and  as  a  party  of  the  fourth  pan, 
although  no  words  of  authorization  are  con- 
tained in  that  part  of  the  deed  where  ther 
appear,  or  where  she  bound  herself  as  surety. 
foswh  &  Leslie  kAuldjo  et  aL,  5  L.  €k  R.  320, 
8.  C.  1855. 

164.  In  an  action  to  recover  the  amount  of  a 
hypothec  which  turned  upon  the  validity  of  the 
deed  of  sale  hypothecatecf-iTs^,  that  a  married 
woman  abroad  does  not  require  the  expr^^ 
authorization  of  her  husband  to  convey  land  is 
Lower  Canada,  provided  the  deed  of  conveyance 
be  sufficient  according  to  the  laws  of  her  doiL.- 
cile  at  the  time  the  deed  was  made.  LanoUiU 
V.  Martin,  2'L.  C.  J.  61,  8.  C.  1856,  and  art  170 

f  Ib5.  Action  was  brought  on  a  jpromiswnr 
note  signed  by  a  married  woman — Held,  (ortr- 
ruling  Mivet  et  al.  v.  Leonard  et  tnr,,  1  L.  C.  J 
172),  that  although  she  was  separate  as  to  yc^> 
perty  from  her  husband,  and  although  the  pur- 
chases for  which  the  note  was  given  were  nia<k 
by  her,  that  the  note  was  null  as  not  ha  vine  beeri 
authorized  by  her  husband.    Bad^am  &  BrauU 

W  ttx.,  1  L.  C.  J.  171,  8.  C.  1867 ;  177  C.  C. 

^166.  In  an  action  against  a  wife  separate  as 
to  property  for  goods  purchased  withoat  the  ex- 
press authorization  or  her  husband,  the  actii« 
was  dismissed  with  costs  for  want  of  such 
authorization.  Benjamin  etoLY.  CSark  €t  rtr.. 
3  C.  L.  J.  121,  C.  C.  1859 ;  177  C.  C. 

167.  A  married  woman,  after  the  death  of  hff 
husband,  brought  action  in  deolaiation  of  hypo- 
thec for  the,  amount  of  her  dower  and  precipui 
in  a  certain  immoveable,  transferred  by  exchange 
during  the  lifetime  of  her  husband,  which  ex 
change  was  contested  bv  her  on  the  ground  tha 
the  ratification  was  nuU  for  the  want  of  authon 
zation;  and  it  was  proved  that  aJthongh  tk 
authorization  was  not  actually  expreased  t^r  thi 
husband  by  his  own  mouth,  that  he  was  ther 
present  and  it  was  expressed  bj  the  notary  ii 
the  usual  manner — Held,  reversing  the  jwi^men 
of  the  court  below,  that  such  authoricatioD  wa 
good,  and  that  the  deed  in  question  could  not  b 
set  aside  for  lack  thereof.  MebrisMc  et  oL  l 
Brault,  4  L.  C.  J.  60  A  10  L.  C.  B.  157,  Q.B 
1859 ;  182  &  322  G.  G. 

168.  A  motion  forjolle  eneh^re  agajtmt  i 
married  woman  separate  as  to  woperty  as  od 
judicataire  of  an  immoveable  sold  ai  a  Jndieca 
sale,  will  not  lie,  unless  notice  thereof  iia 
been  given  to  the  husband.  Jordan  A 
12  L.  G.  R.  33,  Q.  B.  1861. 
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169.  But  in  aq  aetion  od  a  piomisaorj  note 
eigoed  bj  a  married  woman  separate  as  to  pro- 
per^ without  the  authorization  of  her  husband 
^Hddf  reversing  a  judgment  of  the  court  below, 
that  as  she  was  a  marchandepfiblique  at  the  time 
of  the  making  of  the  note  that  the  authorization 
vas  unnecesaazy.  BeavMen  Jk  Susson,  12  L.  C.  R. 
47,  Q.  B.  1862, 

170.  Where  in  an  action  of  declaration  of 
hrpothec  on  certain  property  in  Lower  Canada, 
alienated  by  a  married  woman  in  virtue  of  a 
deed  of  transier  from  herself  and  husband,  but 
vfaich  omitted  to  state  that  she  was  duly 
authorized — Sddy  reversing  the  judgment  of 
the  covit  below,  that  a  married  woman  abroad 
TMjuipes  the  express  authorization  of  her  hus- 
band to  convey  land  in  Lower  Canada,  although^ 
tiie  deed  of  conveyance  be  sufficient  according 
u>  the  laws  of  her  then  domicile,  and  that  such 
tieed  without  the  express  authorization  of  her 
busband  is  absolutely  null.  LavioletU  k  Mar- 
iin,  5  L.  G.  J.  211  &  11  L.  G.  R.  254,  Q.  B.  1861. 

171.  Nor  is  such  nullity  covered  by  a  subse- 
tjuent  ratification,  except  from  the  date  of  such 
ratification.    lb. 

172.  A  wife  separate  as  to  propertv  has  the 
ri^hi  d  ester  en  justice  without  the  autnorization 
C't  her  husband  in  actions  which  concern  the 
aJministration  of  her  own  property.  Erickson 
^  ThomaSySh,  €.  J.134,S.C.  1864;  176  C.  C. 

173.  The  declaration  of  the  sheriff,  in  his 
return  OB  a  writ  of  execution  de  UrHs,  that  the 
wite  separate  as  to  property,  who  had  purchased 
riie  property  sold  under  the  writ,  was  authorized 
thereto  by  ker  husband  then  present,  is  not 
t>u£cient  without  the  production  of  a  special 
irritiea  authorization.  The  School  Commis- 
'Duers  of  the  MunicipaUiy  of  the  Town  of 
Sord  T.  OrdHusa  &  Walker^  9  L.  C.  J.  23, 
SCR.  1865;  177  C.C. 

174.  A  wife  separate  as  to  property  must  be 
authorized  by  her  husband  before  she  can  make 
'sjx  opposition  to  a  sale,  and  the  wife's  admission 
I  hat  sae  was  not  authorized  will  invalidate  the 
<  'ppositioD.  BhsH^uxrt  k  Berile,  1  L .  C .  L.  J .  63, 
b.  0.1865;  176  C.C. 

175.  In  ftn  action  by  the  plaintiff  to  recover 
a  portion  of  the  estate  of  his  parents,  in  which  a 
:  juaber  of  conveyances  and  transfers  of  the 
)Toperty  were  called  in  question — Held,  revers- 

ig  the  judgment  of  the  court  below,  that  a 
'  mtract  oy  a  married  woman,  without  marital 
Jkuthority  given  and  shewn  in  the  deed  contain- 

n^  the  ooQtract,  is  invalid .  Oremer  &  Rocheleau 
Kt'al^  16  L.  C.  B.  328,  Q.  B.  1866;  177  C.  C. 

176.  A  wcMnan  cannot  appear  and  plead 
'ithout  her  husband,  or  his  authorization. 
Buekofum  et  dL  k  McMiUan  ei  aX^  14  L.  C.  J. 
:^S.C.  1869;  176  C.C. 

177«  And  where  a  married  woman  and  her 
M^baad  are  each  summoned  in  a  case,  the  hus- 
Uud  m.  his  own  name  as  well  as  for  the  pur- 
ym  oi  aathoriziaK  his  wife^  and  they  do  not 
appear  together  but  separately,  and  plead 
•^kwately^  a  preliminary  plea  filed  by  the  wife 
will  be  Fejected  on  motion  as  made  without 
aiithaoty.    lb. 

178.  But  hddy  in  jkppeal,  reversins  this  decision, 
:aat  where  a  marriea  woman  ana  her  husband 
are  each  sniunioiwd  in  a  case,  and  a  ioint  and 
««veial  ooodemnation  adked  s^inat  them,  the 
:.isband  being  summoned  in  his  own  name  and 


right  as  well  as  to  authorize  his  wife,  and  each 
appear  and  plead  separately  by  separate  appear- 
ances and  pleas,  out  by  the  same  attorney, 
the  wife  is  sufficiently  authorized  d  ester  en 
jursiice.  McCormick  el  vir.  v.  Btushanan  et  aZ., 
16  L.  C.  J.  243,  Q.  B.  1872. 

179.  A  married  woman  appearing  in  a  case, 
without  the  authorization  oi  her  husband,  will 
be  put  hors  de  cows.*  Desjardins  v.  Chretien, 
15  L.  C.  J.  56,  C.  C.  1871 ;  176  C.  C.  P.  ^ 

180.  The  want  of  authorization  of  a  married  A 
woman,  party  to  an  action,  can  only  be  evoked  I 
bv  preliminary  exception  and  not  hv  demurrer.  / 
Antaya  et  vir,  &  Dorge  et  al.^  6  B.  L.  727,  S.  C/ 
1873. 

181.  When  it  is  alleged  that  the  female  plain- 
tiff is  duly  authorizea  by  her  husband,  party  to 
the  action,  it  is  not  competent  to  the  defendant  to 
question  such  authorization  by  an  exception  to 
tne  form.  Levy  et  vir.  &  Plamondon  et  aL,  17 
L.  C.  J.  75,  S.  C.  187.3. 

182.  In  an  action  of  damages  against  a  mar- 
ried woman — Held,  that  when  theliudband  mis 
en  cause  is  not  in  the  habit  of  maintaining  his 
wife,  she  does  not  require  the  authorization  of  a 
judge  to  plead.  Bowman  et  ux.  &  Laterri^e  et 
vir.,  I  Q.  L.  R.  351,  C.  C.  1873.  v 

183.  A  wife  who  is  a  defendant  in  a  case  is\ 
sufficientlv  authorized  when  she  is  sued  jo.ntlT  I 
with  her  husband.  M6thot  es  qual,  v.  PerrauU/ 
et  al.y  5  R.  L.  695,  S.  C.  1874.  ^ 

VI.  Breach  of  Pbomise  of. 

184.  In  an  action  of  damages  for  breach  of 
promise  of  marriage,  seduction,  etc.,  brought  by  a 
woman  of  full  age,  in  which  it  was  proved  by  the 
plaintiff's  own  evidence  that  she  had  yielded  to 
the  importunities  of  the  defendant  under  very 
questionable  circumstances,  and  by  other  wit- 
nesses that  she  was  guilty  of  very  questionable 
conduct  subsequently  to  her  intercourse  with  the 
defendant,  that  she  could  not  expect  him  to 
marry  her,  and  could  not  therefore  claim  any- 
thing for  damages  on  that  account.  Poissant 
&  Barrette,  15  L.  C.  R.  51,  Q.  B.  1864.    . 

185.  Promises  of  marriage  form  valid  obliga- 
tions, and  are  subject  to  all  the  rules  of  such, 
even  against  the  female  contractante,  Matthieu 
V.  LaJUmme,  4  R.  L.  371,  S.  C.  1872. 

186.  An  action  of  damages  lies  for  breach  of 
promise  of  marriage.  Benning  &  Grange,  13 
L  C.  J.  290,  S.  C,  &  13  L.  C.  J.  126,  S.  C.  R., 
&14L.  C.J.  284,  Q.B.  1870. 

187.  And  where  the  female  JianUe  refused  to 
carry  out  her  agreement  to  marry  the  plaintiff 
on  tne  ground  of  reports  which  she  had  heard 
against  plaintiff's  father,  with  whom  it  was  un- 
derstood she  and  her  husband  were  to  live  in 
common — Held,  that  she  was  justified  in  break- 
ing her  engagement,  but  that  she  should  pay 
the  actual  loss  incurred  by  the  plaintiff  thereby. 
MoreauY.PelUtier,  6  R.  L.  720,  S.  C.  1873. 


•Tbe  sepanitloii  renderg  the  wllte  oapable  of  suing  and 
being  sned.  and  of  contraetiiig  alone  for  all  that  relates 
to  tbe  administration  ot  her  property  ;  but  for  ali  acts 
and  suits  tending  to  alienate  her  immoveable  pro- 
perty she  reqnires  the  anthorizatton  of  her  hosbaod,  <^ 
npon  his  rethsal,  the  aathorisation  of  a  Judge,  Q.  W 
Vie.  cap.  H. 


799 


MAEEIAGB. 


MABBIA6E. 


m 


YII.  Celebration  of. 

188.  The  marriage  of  two  Roman  Gatholice, 
who  have  obtained  a  license,  by  a  Protestant 
minister  is  legal  and  good,  and  need  not  be  pre- 
ceded by  publication  of  bans.  Bum  et  al.  v. 
Faniaine,  4  K.  L.  163,  S.  C.  1872 ;  129  C.  C. 

Yin.  Damages  fob  Illegal. 

189.  In  an  action  of  damages  against  a  priest 
for  marrying  a  minor  without  the  consent  of  her 
parents,  and  without  publication  of  bans — Held, 
that  the  defendant  was  liable,  and  he  was  con- 
demned accordingly.  Larocqueetmr.  &  Michon, 
2  L.  C.  J.  267  &  8  L.  C.  K.  222,  Q.  B.  1868; 
161  &168C.C. 

190.  And  held,  also,  that  it  was  not  necessary 
in  such  case  that  proceedings  should  first  be 
taken  to  have  the  marriage  set  aside.    lb. 

191 .  And  in  another  case  where  the  action  was 
against  a  Protestant  minister  for  having  married 
the  plaintiff's  daughter  without  pubhcation  of 
bans,  and  the  defendant's  plea  was  that  he  had 
acted  in  good  faith,  that  both  of  the  parties  had 
represented  the  wife  to  be  of  full  age,  and  more- 
over had  produced  a  license,  autnorizing  the 
marriage---^<s^,  that  the  defendant  had  rendered 
himself  liable  to  damages,  but  as  he  had  acted 
apparently  in  good  faith,  that  they  would  not 
exceed  $100  and  costs  as  in  an  action  of  that 
amount.  Mignault  v.  Bonar,  16  L.  G.  R.  196 
AIL.  C.L.J.  97,  S.C.  1866. 

192.  And  in  another  case  where  the  defendant, 
a  minister  of  the  Canada  Presbyterian  Church, 
had  married  the  son  of  the  plamtiff,  a  boy  six- 
teen years  of  age,  to  a  widow  of  forty-nine  years 
of  age,  the  evidence  being,  that  the  defendant 
had  merelv  asked  them  their  age,  to  which  the 
boy  replied,  twenty-two— ^6 W,  that  a  want  of 
sumcient  care  was  shewn  by  the  defendant  in 
marrying  them,  and  the  marriage  having  been 
previously  annulled,  he  was  conaemned  to  $100 
and  costs.  Perry  v.  Taylor,  4  C.  L.  J.  68,  S.  C. 
1868. 

IX.'  Deeds  Between  Consorts. 

193.  A  deed  of  lease  between  consorts,  passed 
before  notaries,  and  made  in  good  faith  in  pay- 
ment of  the  rip^^ses  matrimoniales  due  to  the 
wife  in  virtue  of  a  judgment  of  separation,  is 
valid  and  legal.  Leg  ami  et  vir,  v.  hour  que,  16 
L.  C.  J.  72,  Q.  B.  18tl. 

X.  Effect  of,  When  Bigamous. 

194.  The  plaintiff,  a  widow  by  her  first  mar- 
riage, but  now  wiiie  by  a  second  marriage, 
brought  action  for  the  recovery  of  four  shares 
in  the  society  of  the  defendants,  subscribed  by 
her  first  husband,  and  the  defendants  pleaded 
that  the  fin^t  husband  of  the  plaintiff  at  the 
time  he  married  her  was  already  married  to  one 
Anne  Harper  in  England,  by  whom  he  had  issue, 
and  that  tne  shares  properly  belonged  to  them, 
the  second  marriage  being  null  and  of  no  ef- 
fect. The  plaintiff  answered  that  her  husband 
for  many  years  before  she  married  him  was 
reputed  to  be  a  bachelor,  and  she  married  him  in 
good  faith ;  and  that,  moreover,  at  the  time  she 
married  him  he  was  possessed  of  no  property.  | 


whatever,  and  what  they  had  since  ac(pired 
had  been  acquired  principally  by  her  own  mdn^ 
try  and  that  of  her  children;  and,  that  hanng 
acted  in  good  faith  she  wa^r  oitilied  with  her 
children  to  share  in  the  estate  of  her  husband 
— Held,  that  her  marriage  with  her  said  fim 
husband,  notwithstandii^  his  previous  marriag^v 
produced  civil  efieots  as  if  a  lenil  marriaee,  ao*! 
that  though  the  wife  in  England  was  entitled  to  a 
third  of  the  money  in  question  in  the  cauee,  that 
the  residue  must  be  divided  between  the  eecorvl 
wife  and  the  children,  as  well  of  the  first  wife  as 
those,  issue  of  the  second  marria^,  the  secctvl 
wife  taking  one  half  of  such  residue  and  thf 
other  half  being  equally  divided  between  all  the 
said  children.  Caiheart  ei  al»  ▼.  The  UmiK 
Building  Society,  16  L.  C.  R.  467,  S.  C.  1864. 

196.  A  woman  having  married  a  man  who 
was  already  married,  and  whose  first  wife  w«^ 
still  living — Held,  that  she  was  not  thereby  de> 
prived  of  the  matrimonial  rights  \f,  at  the  time 
she  married  him,  she  was  ignorant  of  the  exist- 
ence of  the  previous  marriage.  Gregory  ▼. 
Dyer  es  guah  &  Hughes  &  Howland,  15  L.  C>  J. 
223,  E.  B.  1841 ;  118, 163  &  164  C.  C. 

196.  The  plaintiff  brought  action  against  the 
universal  legatee  of  the  (^ceased,  to  whom  thf 
plaintiff  claimed  to  have  been  married  in  1804 
without  contract  of  marriage,  for  her  share  ia 
the  community,  but  it  was  proved  (hat  at  tkar 
time  the  deceased  was  alreaciy  married,  and  that 
his  first  wife  was  still  living — Held,  that  the  mar- 
riage of  the  plaintiff  with  the  deceased  was  at- 
solutely  null ;  and,  although  there  did  notapp«ar 
any  bad  faith  on  the  part  of  the  aeoond  wile,  th; 
plaintiff,  she  was  not  entitled  to  claim  any  matri- 
monial rights,  as  the  person  whont  the  defend- 
ant represented  was  not  the  universal  legatee  ci 
tJie  deceased  as  alleged,  but  only  a  nartictila: 
legatee.  Fisher  &  Gareau,  14  L.  0.  R.  372: 
S.  C.  &  Q.  B.  1864;  118, 163  &  164  C.  C. 

XI.  Illegal. 

197.  Action  was  brought  i^inst  a  priest  k^ 
marrying  a  minor  without  the  consent  of  hei 
parents  and  without  publication  of  bans- 
Held,  reversing  a  decision  of  the  court  below 
that  the  action  was  well  founded,  and  that,  widi 
out  anv  proceeding  having  been  taken  to  9t, 
aside  the  marriage.  Larocque  ei  vir.  &  Michon 
2  L.  C.  J.  267,  Q.  B.  1868 ;  167  &  168  C.  G. 

198.  And  in  a  similar  case — Held,  where  th^ 
evidence  was  that  the  defendant  had  acted  en 
tirely  in  good  faith,  that  he  woakl  nevertheiei 
be  condemned  in  damages  as  having  acte 
without  sufficient  care.  MignauU  A  Bonar,  l\ 
L.  C.  J.  196  &  1  L.  C.  L.  J.  97,  S.  C.  1866. 

Xn.  Impediment  Dirimant. 

199.  Where  the  husband  was  an  infidel,  an 
had  never  been  baptised,  and  the  wife  wa* 
Roman  Catholic  and  a  minor— >^eld,  that  thi 
was  an  impediment  dirimanf  sufficient  to  wa: 
rant  a  nullity  of  the  marriage.  iRgnaylt  t 
Hopeman,  10  L.  C.  J.  139,  S.  Cf.  1866 ;  127  C.  C 

Xin.  In  Extremis. 

200.  The  Ordinance  of  1639,  depriving  ma: 
riages  ,tn  extremis  of  civil  effeetSs  akooki  b 
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strictly  interpreted.  Scott  &  Paquet  et  ah, 
4L  Cf.  J.  149,  Q,  B.  1867  &  11  L.V.  J.  289  & 
17  L.  C.  R.  283  &  3  C.  L.  J.  136,  P.  C.  1863. 

201.  And  heldi  aleo,  that  a  person  could  not 
be  reputed  in  ex(remiSy  although  death  ensue 
within  two  days  after  the  oelebration  of  the 
mirriflge,  if  tne  person  is  not  at  the  time 
sensible  that  he  is  attacked  by  his  last  illness 
and  in  imminent  danger  of  dying.    lb. 

XIV.  Iktebvatiokal  Law  of. 

7m  In  a  case  where  the  female  plaintiff, 
aesieted  by  her  husband,  sued  a  former  tutor  in 
an  action  to  account,  claiminjg  herself  to  be 
.^parate  as  to  property  from  her  husband  by 
marriage  contract,  andi  the  defendant  pleaded 
that  she  was  in  community  with  her  husband, 
hariog  been  married  to -him  in  the  State  of  New 
York,  while  having  her  domicile  in  Lower  Can- 
ada, which  marriage  was  valid  and  binding,  and 
aoy  subsequent  marriage  or  marriage  contract 
wafl  nulj — Heldy  confirming  the  judgment  of  the 
court  below,  that,  according  to  international  law, 
a  marriage  contracted  and  solemnized  according 
to  the  laws  of  the  country  in  which  such 
iolemnization  takes  place  is  valid  and  binding 
eTcry  where.  Languidoe  et  ux,  v.  Lamolette,  1 
L.  C.  J.  240,  S.  C.  1867  &  8  L.  C.  J.  257,  Q.  B. 
1S58  ,•  136  C.  C. 

203.  But,  consequently,  as  the  laws  of  the 
Slate  of  New  York,  where  the  said  marriage 
took  place,  recognised  the  validity  of  marriages 
between  minors  without  the  aid  of  tutors,  and 
the  fact  of  the  plaintiff  being  a  minor  and  un- 
i»i8ted  by  a  tutor,  could  not  mvalidate  the  mar- 
ria^,  notwithstanding  both  the  parties  were 
Rsidents  of  Lower  Canada.    lb. 

204.  Action  was  brought  to  recover  a  share 
in  an  estate  or  succession  m  a  community  which 
bad  existed  between  parties  married  in  Scotland, 
bat  since  domiciled  m  Lower  Canada  up  to  the 
lime  of  the  dissolution  of  the  community.  The 
defendant  pleaded  that  the  marriage  having 
taken  place  in  Scotland  the  matrimonial  rights 
irfthe  parties  were  governed  by  the  laws  of  that 
wantrj-^HM,  that,  in  the  absence  of  proof,  the 
tt»n  would  presume  the  laws  of  a  foreign 
erentry  to  be  the  same  as  its  own.  Brodie  et 
».A  Owm,  7  L.  C.  J.  96,  S.  C.  1862. 

XV.  LuBiLiTY  OF  Consorts. 

M.  In  an  action  brought  against  a  wife  for 
fweeriee,  etc.,  supplied  to  the  family,  and  the 
vift  pleaded  she  was  separate  as  to  property,  and 
Ae  debt  was  contracted  during  tne  time  that 
the  vas in  community  with  her  husband — Held^ 
t^tman  and  wife  separate  as  to  property  are 
jointly  and  severally  liable  for  necessaries 
fenifhed  to  the  family,  even  though  they  were 
■fmgbt  during  the  community.  Paqueite  & 
ijw^a  et  xftr.,  7  L.  C.  J.  30,  8.  C.  1862,  k 
ft.  AnMnd  et  al.  v.  Bourret  et  war.,  7  L.  C.  J. 
«ft  13  L.  C.  R.  238,  C.  C.  1863  ;  1290  &  1317 
t  C. 

XVI.  LiABiMTT  OF  Husband. 

266.  In  an  action  by  a  trader  for  goods  s  Id 
i  i»^  wifeof  Che  defendan  t^JTtfld,  that  a  husband 
ftoagh  i&oQBUBQiiity  with  his  wife  is  not  liable 


for  the  debts  incurred  by  his  wife  for  the 
maintenance  of  a  separate  establishment  fronv 
her  husband,  if  she  have  voluntarily  left  hi» 
domicile  without  l^al  cause.  Morhill  v.  Jach^ 
son,  14  L.  C.  R.  181,  S.  C.  1863 ;  176  C.  C. 

207.  The  husband  is  not  responsible  in  dam- 
ages for  the  (Ulit  of  the  wife  in  comifiunitv  with 
him,  unless  he  has  personally  participated  in  the 
d^Ht,  yet  if  he  joins  with  her  in  a  defense  to  the 
action,  and  the  defense  is  overruled,  he  will  be^ 
condemned  jointly  and  severally  with  her* 
Bocheleau  v.  BocheUau  et  al.,  14  L.  C.  J.  194,. 
C.  C.  1869  ;  1294  C.  C. 

208.  For  Act  of  FTi/c.— Where  the  wife  of  the 
defendant  during  his  absence  conducted  his  busi- 
ness as  a  huckster,  and  a  wild  duck  was  found 
in  her  possession  in  contravention  of  the  Gamer 
Act — Held,  -that  he  was  liable  to  the  penalty 
on  the  ground  that  his  wife,  being  his  agent  in 
that  behalf,  must  be  presumed  to  have  had  his- 
authority  for  what  she  did.  Ooanpbell  v.  Don- 
ahue, 6  L.  C.  J.  106,  S.  0.  1860. 

XVII.  Liability  op  Wife. 

209.  Action  was  brought  against  a  married 
woman  for  the  amount  of  two  promissory  notes 
signed  by  her,  and  a  balance  of  account  for 
goods  bought  by  her  without  the  authorization 
of  her  husband,  on  the  ground  first,  that  she  was 
separate  as  to  property,  and  also  that  she  was  a 
public  trader,  out  neither  of  these  grounds  were 
proved — Held,  dismissing  the  action,  that  a- 
married  woman  was  not  liable  for  the  price  or 
goods,  not  being  necessaries  of  life,  bought  by 
Her  without  the  authorization  of  her  husband. 
Danziaer  v.  Bitchie  et  ux.,  8  L.  C.  J.  103  &  14 
L.  C.  R.  426,  Q.  B.  1864. 

210.  And    held,  also,   that   the  promissory 
notes  being  signed  without  the  authorization  or 
her  husband  were  null.    lb.,  &  177,  179,  986^ 
k  1290  C.  C. 

211.  In  an  action  by  a  grocer — Hdd,  that  & 
wife  separate  as  to  property  was  liable  for  the 
groceries  not  only  used  by  the  family,  but  for 
small  sums  lent  to  the  husband  and  expended 
by  him  in  marketing  for  the  ftimily.  Etliot  v.. 
Orenier  et  ux.,  1  L.  C.  L.  J.  91,  S.  C.  1866. 

212.  And  held,  further,  that  she  was  liable  for 
spirituous  liquors  used  in  the  house  for  enter- 
taining friencfs,  as  well  as  for  wine  and  porter,, 
but  that  she  was  not  liable  for  a  sum  of  money 
loaned  to  her  husband  and  not  used  for  subsis- 
tence,   lb. 

XVin.  Nullity  op. 

213.  In  an  action  for  the  nullity  of  a  marriage- 
between  two  Catholics,  founded  on  a  charge  or 
impotence,  the  civil  tribunals  cannot  declare 
the  nullity  of  a  marriage  until  the  ecclesiastical 
decision  nas  been  given.  Lussier  &  Archam-- 
bault,  11  L.  C.  J.  63  &  4  C.  L.  J.  42,  Q.  B. 
1848,  &  art.  218  infi-a. 

214.  And  the  limit  of  three  years,  fixed  by  law 
for  the  bringing  of  an  action  in  nullity  of  a> 
marriage,  is  not  absolute.  lb.,  &  149,  161  & 
163  C.C. 

216.  In  an  action  brought  by  the  plaintiff  to 
set  aside  the  marriage  of  her  brother  with  the 
defendant,  which  was  solemnized  only  two  days 
before  his  death;  and  while  he  was   suffering: 
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from  %  severe  Attack  of  deldritim  tr^meM,  on 
the  ground  that  it  was  soleniaized  in  extremis 
and  when  her  brother  was  not  compos  mentis — 
Meldy  confirming  the  judgment  of  the  court 
l)elow,  that  a  person  attacked  with  delirium 
tremens  may  have  a  lucid  interval,  and  may  con- 
iract  a  valid  marriage  during  such  interval. 
^oH  &  fiaguet,  4  L.  C.  J.  149,  Q.  B.  &  3 
C.  L.  J.  136  &  11  I4.  C.  J.  289  &  17  L.  C.  R. 
:283,  P.  C.  1867. 

216.  And  where  it  was  pleaded  in  such  action 
that  the  plaintiff,  being  only  a  relative  of  the 
deceased  m  the  collateral  line,  was  not  entitled  to 
demand  the  nullity  of  the  marriage — Held, 
ihat  where  the  status  of  the  wife  was  recognised, 
Xiollateral  relatione  had  no  power  to  dispute  the 
marriage.    lb.,  &  151  &  165  0.  G. 

217.  And  where  the  plaintiff  had  in  such  case 
•also  adcnowledged  the  status  of  the  children — 
ffeldy  that  she  was  thereby  precluded  from 
4lisputing  the  validity  of  the  marriage.    lb. 

218.  in  an  action  to  annul  a  marriage  be- 
tween two  Catholics  founded  on  an  impediment 
^irimantf  a  civil  tribunal  can  only  declare  the 
marriage  annulled  after  a  declaration  of  nullity 
Iby  ecclesiastical  authority.  ViMancowrt  in 
JUqfontaine,  U  L.  C.  J.  305  &  4  C.  L.  J.  42, 
-S.  C.  1866. 

219.  A  marriage  contracted  before  a  priest 
•other  than  the  proper  cur6  of  the  parties  is 
null.    lb.,  &  127  G.  G. 

220.  A  marriage  contracted  in  the  face  of  a 
.legal  impediment  is  null.    lb. 

221.  The  nullity  of  a  marriage  of  a  minor 
^au^hter  may  be  demanded  on  the  ground  of 
having  been  unlawfully  contracted  and  solem- 
nized without  the  consent  of  the  father  and 
without  publication  of  bans,  and  where  fraud 
And  artifice  and  threats  have  been  made  use  of 
towards  the  said  minor,  and  on  the  ground  of  a 
legal  impediment  between  the  parties.  MignauU 
^  Hopeman,  10  L.  C.  J.  137,  S.  G.  1866;  150 
-&  156  G.  C. 

222.  A  marriage  contracted  previous  to  the 
promulgation  of  the  Givil  Code,  may  be  declared 
duull  seventeen  years  after  its  celebration, 
hy  reason  of  impotency  existing  at  the  time 
of  the  marriage,  where  the  parties  have 
lived  separately  since  its  celebration,  and  the 
<iefendaot  has  established  his  domicile  in  a 
foreign  country,  especially  where  such  nullity 
has  been  ecclesiastically  pronounced.  Lcmgecin 
r.  BarretU,  4  E.  L.  160,  S.  C.  1872;  117 
€.  C. 

223.  Where  the  husband  was  accused  of 
bigamy,  but  acquitted — JSeldy  that  there  was  no 
presumption  of  the  nullity  of  the  second  mar- 
riage. Bum  k  Fontaine,  4  B.  L.  163,  S.  C. 
1872;  118  C.  C. 

XIX.  Of  Sebtaitt. 

224.  A  master  has  a  right  to  discharge  a  ser- 
vant who  marries  without  his  consent  before 
the  time  of  service  agreed  upon  is  expired. 
Momoson  v.  Burstall,  4  R.  L.  686,  C.  C.  1873. 

XX.  PowEB  OP  Wife. 

225.  A  wife  can  oblige  her  husband  for  that 
irhioh  felal^  to  the  household,  Where>  therefore. 


they  live  tc^ther  and  keep  a  boarding  hoiu% : 
evidence  or  payment  of  a  sum  due   kx  bovi' 
and  lodging  to  the  wife  is  evidence  of  pajmeat 
to  the  husband.    Fortier  v.  Loforec,  2  Bev.  dii 
Ug.  335,  E.  B.  1821 .  ^ 

226.  A  wife,  though  a  minor,  may  vtlidlr< 
ratify  a  deed  of  exchange  of  an  immoveable  1 
with  the  authorLsation  of  ner  husband.  Metrimi 
et  al  &  Brauli,  4  L.  G.  J.  60  A  10  L.  C.  R.  Ihl^ 
Q.  B.  1859 ;  182  &  322  C.  C.  ' 

227.  Where  a  wife,  who  had  obtained  sqan^f 
tion  of  property  from  her  husband,  sought  to  be  1 
collocated  for  the  amount  found  to  be  due  her 
as  reprises  mabrimaniales  on  the  proceeds  <tf  J 
the  sale  of  the  real  estate  of  her  husband,  in  i>i«-4 
ference  to  a  hypothecary  creditor,  in  whose  <le«d 
of  hypothec   she   has    intervened,  and,  doij- 
authorized  thereto,  renounced  all    hjer  matn-- 
monial  rights  in  the  said  real  estate— iTe^ 
confirming  the  judgment  of  the  court  beloM 
that,  notwithstanding  the  statute  4  Vic.  c»f,\ 
30,   sec.  36,  which   prohibits   the   wift  froal 
becoming  surety  for  ner  husband,  she  coaUfi 
nevertheless,  renounce  her  hypothecary  rigbtl| 
in  propertv  alienated    by   her    husband,  tal* 
that   in    the   case   in    (^^uestion   she  had  w\ 
validly  renounced   her   rights   and    could  doi 
be  collocated  in  preference  to  the  respondetil*: 
Lagorgendiere   et   nir.    &    Tkibodeau  et  <^: 
2  Q.    L.  R.    163,  Q.  B.  1871 ;    1301  A  1374^ 
C.  G. 

XXL  Pboofof. 


228.  Action  was  brought  against  the  def«B- 
dant,  as  executrix  of  the  testator,  for  the  sum  of 
£1500,  claimed  under  a  letter  alle^  to  bivf: 
been  vrritten  to  the  plaintiff',  promismg  her  that 
amount  in  case  she  married  the  testator's  soa, . 
and  it  was  alleged  that  there  was  no  sufikieats 
proof  of  the  marriage  of  the  parties  in  queatioo  \ , 
that  they  professed  the  Hebrew  &i  th ;  that,thoa^  ] 
residents  of  Three  Rivers  in  Lower  Canada^  tkof  j 
had  been  married  in  New  York,  and  a  certificaM- j 
was  filed  containing  an  extract  from  the  regiM  j 
of  the  births,  mamages  and  deaths  of  the  JeiriA 
congregation  of  New  York,  which  certified  thf 
marriage  of  the   parties    in    question  at  that 
place— ^«2(2,  reversing   the  judgment  of  tbt 
Queen's  Bench  (3  L.  C.  J.  29),  that  theoertificatt 
did  not  make  proof  of  its  contents,  and  waa 
therefore,  not  sufiScient.    MeOartkjf  et  al  t 
Hart,  8  L.  C.  R.  369,  P.  C.  1860. 

229.  A  husband  and  wife  before  they  caa- 
bring  an  action  of  damages  for  defamation  01 
the  character  of  the  wife,  must  make  pn.*:)- 
of  their  marriage.  McNah  et  ux.  r,  Jamtestm- 
5  R.  L.  529,  S.  C.  1873. 

XXn.  Pbopebtt  of  Wipe. 

230.  Where  to  a  seizure  of  her  hasband> 
effects  the  wife  opposed,  claiming  the  e^ds  a^ 
hers  both  under  a  deed  of  sale  to  her  by  her 
husband  before  their  marriage  and  also  i!> 
virtue  of  their  marriage  con  tract-- JSTeld,  that 
the  law  presumes  personal  property  in  tbr 
possession  of  marrica  persons  to  be  oommi* 
property,  unless  disproved  by  strict  proof  1^ 
mdividual  property  m  the  wife.  B<mf0vr  ^^ 
al  v.  FaireHld  et  al.  &  MiUgan,  6  L.  C  B. 
114,  S.  C.  1856. 
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IXni.  RlGBTS  OF  HVSBANB. 

231.  In«n  action  to  compel  the  defendant  to 
«Dd  back  the  plaintiff's  wife,  allied  to  have 
-een  enticed  away  and  harbored  by  the  defen- 
lani,  her  brother — Meld,  to  be  no  defence  in  law 
u  the  action  to  set  up  bad  treatment  and  per- 
uQal  violence,  etc.,  on  the  part  of  the  plaintiff 
ow&nia  his  wife,  and  a  ceneral  allegation  that 
k  wife  was  obliged  by  the  sMeeM  oi  the  plain- 
iifto  take  refuge  with  her  brother.  Cause  v. 
[f«Tteiu:,6  L.  C.  R.  73,  S.  C.  1856  ;  176  C.  C. 

232.  A  husband  has  an  action  of  damages 
^inA  the  sedacer  of  his  wife.  Laferribre  y. 
^i\h<^,  6  R.  L.  742,  S.  C.  1874 ;  1053  C.  C. 

XXIV.  BiQHTS  OF  WiFB. 

333.  A  woman  having  married  a  man  who  was 
Ireadj  married,  and  whose  first  wife  was  still 
mn^— Heidi  that  she  was  not  thereby  deprived 
flier  nuUrimonial  rights,  if  at  the  time  she 
larried  him  she  was  ignorant  of  the  existence  of 
\a  previous  marriage.  Qregory  v.  Dyer  es 
Mol.  k  Hughes  &  Howland,  15  L.  G.  J .  223, 
|.  B.  1841;  164  C.C. 

234.  During  the  existence  of  the  community 
he  wife  is  obliged  to  live  with  her  husband,  and 
4!iDot  claim  from  liim  an  alimentary  allow- 
icce,  oDless  he  refuses  to  receive  her.    Conlan 

Clarke,  15  L.  C.  J.  263  &  3  R.  L.  448, 
i  C.  R.  1871 ;  176  C.  C. 

IXV.  SiPARATIOK  DE  GOBPS;  &0. 

235.  In  an  action  en  separation  de  corps  ei  de 
tfhs  hy  the  wife — Held,  that,  where  the  action 
>v<  not  rastained  by  proof,  it  would  be  dismissed 
I  rb  costs  against  tne  wife,  and  the  cross  action 
I  the  hagband  «»  M^paraiion  de  corps  would  be 
^iotaiued  on  proot'of  open  and  continued  adul- 
.7  aod  prostitution  on  the  part  of  the  wife,  and 
1"  control  of  the  children  given  to  the  husband. 
«w«wr«  V.  Lepage,  12  L.  C.  R.  81,  S.  C.  1861 ; 
:  k  188  C.  C. 

'^.  Insanity  or  madness  on  the  part  of  the 
^Aftodare  not  grounds  sufficient  to  justify  a 
%and  on  the  part  of  the  wife  for  s^aration  de 
fys.  ViUeneuve  &  Bidardy  3  B.  L.  453,  Q.  B. 
^Tl;186«<*«9.  C.  C. 

237.  Iq  an  action  for  siparation  de  corps, 
iUce  in  the  Official  Oazette  or  in  the  public 
oTLdLs  is  unneoessary,  notwithstanding  that 
;£b  action  entails  separation  of  property.* 
«i«rc  r.  Lord,  4  B.  L.  531,  S.  C.  1873. 

XXVI.  Sefabatioh  of  Pbofebtt. 

w^.  Action  was  brought  against  a  married 
••awn  on  certain  promissory  notes  signed  by 
•^1  and  eoods  sold  to  her  without  the  authori- 
iua  of  her  huBband,  on  the  ground  that  she 
a^  feparaie  ae  to  property  from  her  husband  at 
^  time  the  transaction  took  place — Held,  that, 
'^OQgh  there  was  judgment  pronouncing  sepa- 
^*"^  of  property  between  her  and  her  husband, 

'  Sotiee  of  neh  aiilt  mut  be  j;iTeii  and  pablisfaed  dn- 
H  SM  mamih  in  fhe  "  Canada  Gazette,'^'  and  in  two 
:'**P>Vtt«  at  or  as  mrmr  as  poaaibla  to  the  place  where 
kMMoidaat  xealdca,  one  of  which  la  published  In  the 
Jmtk  and  the  other  la  the  Encliah  langnaiEe.— No  pro- 
^•bvioabehadiiiMieh  rait  aatU  after  the  pablica- 
^aachaotiee.  974 C.C. P. 


vet,  as  there  was  no  proof  that  such  iudgment 
had  been  executed,  there  was  no  legal  ^oof  of 
separation.  Damiger  &  Ritchie  et  ux,  8  Li  C.  J. 
103  &  14  L.  C.  R.  425,  Q.  B.  1864;  1312  C.  C. 

239.  A  judgment  of  separation  of  property 
duly  executed  has  the  efl^t  of  exempting  the 
wife  from  liability  by  her  previously  incurred 
as  surety  for  her  huRoand.  Plessis  v.  Ihibe,  9 
L.  C.  J.  76,  S.  C.  1865  j  1301  C.  C. 

XX VII.  Validity  of. 

240.  A  marriage  is  valid  so  long  as  it  is  not 
declared  null  by  a  court  of  justice.  Burn  et  cd. 
V.  Fontaine,  17  L.  C.  J.  40,  S.  C.  1871 ;  135 
C.C. 

241.  Indian  Cfusioms.— 'One  William  Connolly 
was  bom  at  Lachine,  and,  at  the  age  of  sixteen,  re- 
moved to  the  North-West  Territories,  and  at  the 
age  of  seventeen  years  took  to  live  with  him  as  his 
squaw  or  Indian  wife  an  Indian  girl,  the  daughter 
of  an  Indian  chief,  with  the  consent  of  her  father, 
and  co-habited  with  her  as  his  squaw  or  Indian 
wife,  according  to  the  usages  and  customs  of  the 
Cree  nation  to  which  she  iSlonged,  and  was  faith- 
ful to  her  for  twenty-eight  years,  having  by  her 
a  family  of  six  children ;  but  afterwards,  return- 
ing to  Lower  Canada,  married  a  white  woman 
according  to  the  rights  of  the  Roman  Catholic 
church,  and  co-habited  with  her  as  his  wife  until 
the  time  of  his  death ;  and  action  was  brought 
by  a  son  of  the  Indian  woman,  aftw  his  father's 
death,  for  a  share  in  the  community,  claiming 
that  the  marriage  of  his  mother  was  a  valid 
marriage— ^eW,  that  the  marriage  of  a  Chris- 
tian and  an  Indian,  whether  of  that  nation  or 
tribe,  is  valid,  notwithstanding  the  assumed  ex- 
istence of  polygamy  and  divorce  at  will,  which 
are  not  obstacles  to  the  recognition  by  our  courts 
of  a  marriage  contracted  according  to  the  man- 
ners and  usages  of  the  country.  Connolly  v. 
Woolrich  &  Johnston  et  al.,  U  L.  C.  J.  197, 
S.  C.  &  S.  C.  R.  1867 ;  A  1  R.  L.  253,  Q.  B. 
1869. 

242.  And,  held,  also,  that  such  a  marriage, 
when  not  accompanied  by  any  civil  or  religious 
ceremony,  is  vand.   lb. 

243.  And  that  such  a  marriage  contracted 
where  there  are  no  priests,  no  civil  or  religious 
authority  and  no  roisters,  may  be  proved  by 
oral  evidence  ;  and  the  admissions  of  the  parties, 
combined  with  long  co-habitation  and  repute 
will  be  the  best  evidence.  Ib.,&  151  &  162  0.  C. 

244.  And  held,  further,  that  a  Christian  marry- 
ing a  native  cannot  exercise  in  Lower  Canada 
the  right  of  repudiation  or  divorce  at  will,  though 
he  might  have  done  so  among  the  natives,  where 
it  appears  to  prevail.    lb*,  A  185  C.  C. 

XXVin.  WiPi. 

245.  Actions  &y.— Where  the  husband  is  joined 
in  an  action  only  for  the  purpose  of  authorizing 
his  wife,  judgment  can  only  be  demanded  in 
favor  of  the  wife.  Leford  ei  vir.  v.  Desmarais 
et  al.,  11  L.  C.  J.  122,  S.  C.  R.  1848. 

246.  In  an  action  by  a  wife,  separate  as  to 
property  by  a  marriage  contract,  such  contraot 
must  be  alleged  in  the  declaration.  Walker  & 
The  Mctt/or,  dbc,  of  the  Town  of  Sard,  5  R.  L. 
66,  Q.  B.  1866. 

247.  Bute  Against  for  Folk  Enchtre.-^On  a 
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rule  against  a  married  woman  separate  as  to 
property  from  lier  husband  forfolle  enchh-et  no 
notice  of  which  was  served  on  the  husband — 
JBeldy  to  be  null  and  of  no  effect.  McDonald  v. 
McLean  &  Wilson  &  Doyle,  11  L.  C.  R.  6,S.  C. 
1860;  78]  CO.  P. 

248.  Separation  as  to  Property. — A  note  made 
by  a  wife  separate  as  to  property  in  favor  of  her 
husband,  and  endorsed  oy  him  to  another  for 

froceries  and  other  necessaries  purchased  by 
er,  is  valid.     Cholet  v.  Duplessis  et  vir.,  6 
L.  C.  J.  81,  S.  C.  1862 ;  1301  &  1377  0.  C. 

249.  A  wife  separate  aa  to  property  from  her 
husband  is  not  liable  for  the  value  of  butcher's 
meat  purchased  by  her,  and  consumed  by  her- 
self and  family.  Rousseau  v.  Gauvin  et  vir., 
13  L.  C.  J.  82,  C.  C.  1868 ;  1423  C.  C. 

260.  The  wife  separate  as  to  property  is  held 
to  the  payment  of  such  articles  as  the  family 
requires,  and  which  have  been  furnished  at  her 
request.  Rohei't  v.  Rombert  et  vir,,  14  L.  C.  J*. 
162,  S.  C.  R.  1870 ;  1423  C.  C. 

261.  A  wife  even  separate  as  to  property  by 
marriage  contract  is  liable  for  provisions  sup- 
plied for  the  use  of  the  family,  her  husband 
Deing  insolvent.  Courcelles  v.  Dubois  et  al.,  4 
R.  L.  284,  S.  C.  1872 ;  1423  C.  C. 

262.  A  wife  separate  as  to  property  may  bind 
herself  jointly  and  severally  with  her  husband, 
and  her  obligation  will  be  held  valid,  if  it  be 
proved  that  the  obligation  was  ostensibly  for  her 
own  advantage.  Malhiot  &  Bi-unelle  et  vir.,  16 
L.  C.  J.  197,  Q.  B.  1871 ;  1301  C.  C. 

263.  And  held,  also,  that,  in  order  to  relieve 
herself  from  such  obligation,  she  must  prove  that 
the  creditor  knew  at  the  time  it  was  made  or 
entered  into  that  she  was  simply  a  surety  for 
her  husband.    lb. 
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I.  Action  by. 

Heirs  for  Share  of  Community,  264. 

Survivor,  for  Debt  due  the  Cammuniiy,  265. 
n.  Action   in  Sepabation   of  Property, 
266-268. 
in.  Community. 

Assets  and  Liabilities  of,  269-268. 

Dissolution  of,  269,  270. 

Donation  ofrroperiy  of,  271. 

Exclusion  of,  212. 

Forfeiture  oj  Share  in,  273,  274. 

Of  Parties  Married  Abroad,  276-277. 

Presumption  of,  278. 

When  Exists,  279. 

IV.  Donation  op  Usufruct  by,  280-184. 

V.  Effect  op.  With  Regard  to  Donor,  see 
Hypothec  op  Wife. 

VI.  Form  of,  286. 

VII.  Gifts  by,  286. 

VIII.  Hypothec  of  Wife  Under,  287-292. 

IX.  In  Cases  op  Second  Marriages,  293. 

X.  Liability  op  Wipe  Under,  294. 

XI.  Mobilization,  295-299. 

XII.  Power  op  Husband  Under,  300,  301. 
To  Bequeath  the  Wife's  Share  in  the  Com- 
munity, 302. 

XIu.  Registration  op,  303-309. 

XIV.  Renunciation  op  Wife,  310. 

XV.  Reprises  Matrimoniales,  311-319. 

XVI.  Rights  of  Wipe  Under,  320-325. 
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XVn.  Sale  by  Wife  Separate  as  to  Pro- 
perty,  326. 

XVIII.  Separation  op  Debts,  327. 

XIX.  Separation  of  Property,  328-333. 

XX.  Suretyship  of  Wife  for  Hcsrasd, 
334-341. 

I.  Action  by. 

254.  Heirs  for  Share  of  the  Comm^Uy.- 
Where  action  was  brought  by  the  heirs  of  tj? 
wife,  who  had  been  common  as  to  property  witu 
her  nusband,  praying  to  be  declared  pFoprietr •^ 
of  one  half  of  a  farm  which  belonged  to  ine  coni- 
munity — Held,  that  it  wasneceisaiy  to  gpecir.' 
which  half,  if  a  partition  had  been  had,  and 
not  to  pray  for  a  partition  by  the  declanitk«. 
Lalonde  et  al.  v.  Lalonde,  6  L.  C.  R.  97,  S.  C. 
1864. 

255.  Survivor  for  Debt  Due  the  Commumiy- 
A  widower  has  a  right  to  maintain  an  action, 
both  in  his  own  name  and  as  ezecator  of  liii 
wife,  for  a  debt  due  the  commiuuiT.  Blouin  .* 
Leblanc,  2  Rev.  de  Leg.  438,  K.  B".  1821. 

II.  Action  in  Separation  of  Property. 

266.  Where  a  husband  becomes  insolvent,  tL 
wife  cannot  sue  by  her  tutor  for  what  ^U 
brought  in  marriage,  the  proper  remedy  being  »i 
action  in  separation  of  property  in  her  uh. 
name.  Melville  &  Ireland,  I  Rev.  de  Leg.  35^ 
K.  B.  1820;  1311  C.C. 

267.  And  in  another  case — Held,m  appeal,  > 
versing  the  judgment  of  the  court  below,  iha 
the  interrogatones  surf  aits  et  articles  serve*!  *< 
the  husband  should  not  have  been  taken  p 
confessis,  the  aveu  or  consent  beiag  inadnJ? 
sible  in  such  case.  Malloneu  &  Qutnn,  I' 
L.  C.  R.  454,  Q.  B.  1860  ;  1311  C.  C. 

258.  In  an  action  by  a  wife  for  separation  • 
property,  the  only  recourse  of  the  cre<filors  of  tt 
nusband  is  by  an  intervention  for  the  pre?€: 
vation  of  their  rights.  Marchand  &  Lamirandi 
lOL.  C.R.  376,  Q.B.;  1316  C.C. 

in.  Community. 

269.  Assets  and  Liabiliiies  of. — The  coi 
munitv  enjoys  the  benefit  of  the  issues  and  prut 
of  the propres  on  either  side,  and,  consequentl 


1810  ;  1272  sec.  2,  &  1280,  sec.  3,  C.  C. 

260.  At  the  dissolution  of  a  community  tS 
costs  of  an  inventory  must  be  borne  one-ha 
by  the  surviving  consort  and  the  other  half  I 
the  representatives  of  the  decea^ai  couk*! 
Trudeau  v.  De  Lanaudih-e  etal.,  7  L.  C.  J.  U 
S.  C.  1862;  1310  6/ *e«.  C.C. 

261.  In  an  action  in  separation  from  bed  &: 
board  a  bill  for  medical  attendance  on  the  pla 
tiff  was  properly  charged  as  a  debt  due  hy  t 
community.    Jannot  v.  AHard,  6  L.  C.  R.  4' 
S.  C.  1866;1280,  sec.  5,C.C. 

262.  Where  in  the  division  of  property  betide 
hiisband  and  wife  under  a  judgment  in  €«pi 
ation  of  projpeny  a  question  arose  as  to  t 
possession  ol  a  farm  acquired  during  marriaj 
and  held  in  free  and  common  soocage — Held, 
the  authority  of  Wilcox  &  Wilcox^  and  the  t 
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itf  20  Vic.  cap.  45,  eec.  4,  to  be  eovenied  by 
1  common  law  of  this  country,  and,  therefore, 
K>rm  part  of  the  community.  Magreen  & 
tOfrt,  2  L.  C.  J.  70,  S.  C.  1857  ;  1272,  aec.  3, 
C. 

XI.  In  the  marrif^e  contract  between  the 
pellaiit  and  her  husband  it  was  stipulated 
It  there  should  be  mobilization  of  all  tne  pro- 
rtv  then  belonging  to  them,  as  well  as  all  that 
mid  fall  to  them  during  marriage,  with  the 
;ht  10  the  wife,  in  case  of  her  renunciation  of 
\:  ivmmunity  after  its  dissolution,  to  retake  all 
&T  she  had  brought  into  it,  or  all  that  had 
KrQ  to  her  by  succession,  donation  or  other^ 
M^JEfcZd,  confirming  the  judgment  of  the  court 
'.^w,  that  an  immoveable  property  given  by  the 
•UtHl  mother  of  the  appellant  to  her  and  her 
hUn«l,  to  be  enjoyed  by  them  during  her  life- 
ite.  with  the  stipulation  that  it  should  not  be 
ie«i  for  any  of  me  debts  of  the  husband,  does 
t  l-ecome  a  propre  of  the  wife.  Jarrt/  &  The 
•uM  and  Loan  Company,  11  L.  C.  K.  7,  Q.  B. 
60. 

*J«>4.  Where  the  wife  of  the  defendant  was  the 
nee  of  her  father  of  certain  immoveable  pro- 
rtVj  subject  to  the  charge  of  paying  all  the 
(•t^  of  her  father,  the  donor,  among  which  was 
rtain  arrears  of  seigniorial  dues,  for  which 
tiun  was  brought  against  the  husband  as 
uiiiii^trator  of  tne  community — Held,  that  as 
^nbdertaking  to  pay  the  debts  of  the  donor 
Qstituted  a  debt  mobilise  contracted  by  tlie 
f**  nith  her  husband's  authority  during  the 
mniiinity,  he  was  personally  liable,  although 
■;;  'Jebt  was  to  some  extent  contracted  to  pay 
r  a  property  acquired  by  the  wife.  For  tier  e9 
w/.  &  Caniin  ei  uz.,  11  L.  C.  R.  337,  S.  C. 
>M  ;  1280  C,  C. 

2<S.).  A  debt  of  a  third  person  paid  by  a  wife 
'Hittion  as  to  property  is  paid  on  account  of  the 
tnmanity,  which  becomes  creditor  thereof. 
n^idry  &  Bergemn,  2  R.  L.  116,  Q.  B.  1868  : 
MC.C. 

^>^.  A  donation  by  a  father  to  his  daughter 
il  her  husband  does  not  fall  into  the  com- 
uhitv.  PoUico  es  qual.  v.  Elvidge,  13  L.  C.  J. 
a,S'.C.1869;127^C.C. 
267.  During  the  existence  of  a  community  the 
iie  isobligedto  live  with  her  husband,  and  can- 
>t  claim  from  him  ^n  alimentary  allowance  un- 
5-*  be  refuses  to  receive  her.     Conlon  v.  Clark, 

►  LC.  J.  263,  S.  C.  R.  1871 ;  175  C.  C. 

2^B.  The  widow,  as  chef  de  eommuniU,  in  a 
^&uU  action  may  have  judgment  for  the 
nc/UQt  of  an  obligation  to  her  and  her  husband 
JDtly.  Hmissejnan  y.  Leoesque,  1  Rev.  de  L6g. 
t',  K,  B.  1813. 

259.  DiMoluUon  of. — On  demurrer  to  an 
:tioii  for  a  specific  sum,  as  the  proceeds  of  the 
mm  unity  between  the  plaintifi*and  his  late  wife 
■Utld,  that  the  action  should  have  been  an 
'tion  en  portage.  Dupuis  v.  Dupuis,  6 
C.  R.  475, S.  C.  1854;  692  &  1354  etaeq.  C.  C. 
270.  Where  the  defendant  had  been  condemned 

>  ^xile  for  having  taken  part  in  the  rebellion, 
ii  bis  property  was  confiscated  and  sold,  but  he 
»k*€quentiy  returned  under  a  general  pardon 
^i  was  reinstated  in  his  civil  rights— 1?«W,  in 
•  actioa  in  separation  from  bed  and  board  by 
^^  *»ife  eome  time  after  his  return,  that  an  im- 
oveable  which  she  had  bought  in  at  the  forced 
^le  of  her  husband's   property  with  money  I 
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which  she  had  borrowed,  and  which  she  regarded 
as  a  debt  of  the  community,  that  such  immove- 
able still  belonged  to  the  community,  which  had 
not  been  dissolved  by  the  mere  fact  of  the  exile 
of  the  husband.  Car  tier  &  Bechard,  1  L.  C.  J. 
44,  S.  C.  1856  ;  1310  C.  C. 

271.  Donation  of  l^operty  of. — In  an  action 
brought  to  recover  the  balance  of  the  consideration 
money  of  a  donation  which  the  plaintiff  made  of 
a  propert^r  which  was  conqtiit  of  the  community 
wnich  existed  between  him  and  his  late  wife, 
the  defendant  pleaded  that  plaintiff  never  was 
proprietor  of  the  whole  lot  but  only  of  one  half, 
and  that  the  other  half  belonged  to  the  children 
whose  rights  he,  the  defendant,  had  purchased, 
and,  consequently,  the  plai ntiff  could  only  claim 
half  the  money-^ Held,  that  the  plea  was  good, 
and  that  the  action  must  be  dismissed.  Fletcher 
y.  Penllard,  1  L.  C.  J.  26,  S.  C.  R.  1865. 

272.  Exclusion  of. — On  an  opposition  by  a 
wife  claiming  certain  articles  seized  as  belong- 
ing to  the  defendant,  her  husband,  but  which  she 
alleged  belonged  to  her  under  their  contract  of 
marriage,  in  which  communion  of  property  was 
exclud^  by  a  stipulation  to  that  effect— .^TeM, 
that  such  stipulation  did  not  give  the  wife  a 
separation  of  property  by  contract  of  marriage, 
and  tliat  under  such  stipulation  she  could  not 
prevent  the  sale  of  her  moveable  effects  seized 
for  a  debt  contracted  by  the  husband  during 
marriage.  V^zina  v.  Venis  &  Descareau,  14 
L.  C.  R.  415,  C.  C.  1864;  1416  &  1417  C.  C. 

273.  Forfeiture  of  Share  tn.~Where  the  hus- 
band and  wife,  married  in  Lower  Canada,  had 

fone  to  the  United  States  to  live,  and  the  hus- 
and  abandoned  his  wife  and  returned  to  Lower 
Canada,  and  the  wife  after  livinjg  and  supporting 
herself  alone  for  several  years  lived  in  concubi- 
nage with  another  man  and  had  children,  and 
her  husband  dying  intestate  transferred  her  rights 
in  the  community  to  another  and  she  brought 
action  against  the  heirs  therefor — Held,  that  the 
heirs  of  the  husband  could  not  set  up  the  adul- 
tery of  the  wife  in  order  to  deprive  ner  of  her 
share  in  the  community.  Gaabois  v.  Bonnier, 
5  L.  C.  J.  257,  8.  C.  1861  ;  188  C.  C. 

274.  And  held,  also,  that  where  a  wife  aban- 
doned her  husband  voluntarily  she  would  be 
deprived  thereby  of  her  share  in  tlie  community 
from  the  time  of  her  abandonment,  but  not  when 
the  husband  was  the  first  to  abandon  her.    lb. 

275.  Of  Parties  Married  Abroad. — In  a  ques* 
tion  of  property  between  the  heirs  and  descend- 
ants of  persons  married  in  England  and  after^ 
wards  removed  to  Canada,  in  which  the  issue,  by 
the  admission  of  the  parties,  was  restricted  to  the 
question  whether,  under  such  circumstances, 
there  was  community  of  property  created  by 
the  removal  to  this  province — Held,  maintaining 
the  action  of  the  plaintiffs,  that  there  never  was 
or  could  be  a  community  of  property  between 
the  father  and  mother  of  the  parties  in  the  case, 
they  having  married  in  England  with  contract 
of  marriage ;  and  the  transferring  their  domicile 
to  Lower  Canada,  where  they  died,  could  not  have 
the  effect  of  establishing  such  community  of 
property  between  them,  contrary  to  their  pre- 
sumed intention  at  the  time  of  their  marriage. 
Rogers  et  aL  &  Rogers,  3  L.  C.  J.  65,  Q.  B. 
1848. 

276.  Where  the  plaintiffs,  being  residents  of 
Lower  Canada,  were  married  in  New  York  with- 
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out  contract  and  immediately  afterwards  return- 
ed to  Lower  Canada,  where  they  were  again 
married  with  ante-nuptial  contract,  by  which 
separation  of  property  was  stipulated  between 
them,  the  latter  marriage  was  declared  to  be  of 
no  effect,  and  the  parties  to  be  in  community 
with  one  another.  Languedoc  et  ux.  v.  Lavio- 
lettey  1  L.  C.  J.  240,  S.  C,  &  8  L.  C.  R.  267, 
Q.  B.  1868  ;  135  C.  C. 

277.  In  1836  the  husband  of  the  appellant,  who 
was  then  residing  at  a  post  in  the  Hudson's  Bay 
Territory,  came  to  Montreal,  married  here  and 
returned  there,  where  he  remained  until  1841, 
when  he  came  to  Lower  Canada  again,  purchase<l 
two  farms  and  settled  down  there  in  1847.  He 
made  his  will  in  Montreal  before  a  notajnr,  where- 
in he  bequeathed  all  his  property,  as  it  no  com- 
munity existed,  leaving  his  wife  his  usufructuary 
legatee  and  his  children  his  universal  legatees 
en  propriiU.  The  appellant  was  appointed  at  the 
death  of  her  husband  tutrix  to  her  minor  chil- 
dren and  one  of  the  respondents  sub-tutor.  The 
latter  refusing  to  consent  to  the  taking  of  an  in- 
ventory of  the  property,  she  caused  the  other 
respondent  to  be  appointed  tutor  ad  hoc,  and  on 
his  refusal  she  instituted  an  action,  alleging  com- 
munity under  the  laws  of  Lower  Canada,  and 
praying  that  she  be  entitled  to  one-half  of  all 
the  property  and  effects,  moveable  and  immove- 
able, which  composed  the  community,  and  pray- 
ing also  that  an  inventory  be  made  and  a  parti- 
tion be  had,  and  also  that  so  mUch  of  the  will  of 
her  late  husband  as  purported  to  will  and  be- 
queath her  share  in  the  community  be  null 
and  void,  etc. — Heldy  that,  being  seized  with  all 
the  property  of  the  community,  she  was  bound 
to  proceed  to  the  inventory,  and  that  an  action  to 
that  effect  was  unnecessary  and  uncalled  for ;  and 
that  in  an  action  for  a  partake  the  minor  chil- 
dren should  be  represented  By  a  tutor  ad  hoc 
appointed  to  answer  such  demand  in  their  be- 
half. McTamsh  v.  Puke  et  al.,  3  L.  C.  R.  101, 
Q.  B.  1863;  1323  C.C. 

278.  Presumption  of. — A  community  of  pro- 
perty  is  by  law  presumed  until  the  contrary  is 
shewn,  if  the  parties  were  married  in  Canada. 
J?oy  V.  Marin,  2  Rer.  de  Leg.  78,  K.  B.  1812  j 
1271  C.  C. 

279.  When  Exists. — ^Where  one  Connelly  was 
bom  at  Lachine  and  remained  there  untu  six- 
teen years  of  age,  after  which  he  remoyed  to  the 
Nortn-West  Territories  and  married  there  the 
daughter  of  an  Indian  chief,  with  the  consent 
of  her  fiither,  according  to  the  usages  of  the 
Indian  tribe  to  which  she  belonged,  and  co- 
habited with  her  and  remained  faithful  to  her 
for  twenty-eight  years  in  the  Indian  territory, 
when  he  returned  to  Lower  Canada  and  married 
a  white  woman — Held,  on  action  brought  by 
a  son  of  the  Indian  woman  that,  under  the 
circumstances,  community  of  property  existed 
between  him  and  his  Indian  wife  or  squaw,  as  to 
all  property  subject  to  such  law  in  Lower  Cana- 
da. Connolly  &  Woolrich  &  Johnston  et  at.,  II 
L.  C.  J.  197,  S.  C.  &  S.  C.  R.  &  1  R.  L.  263  & 
3  C.  L.  J.  14,  Q.  B.  1869;  1260  C.  C. 

IV.  Donation  op  Usufruct  by. 

280.  Consorts  who  by  their  contract  of  mar- 
riage give  to  each  other  mutual  donation  of  the 
usufruct  of  the  property  of  the  community  in 


case  of  the  survival  of  one  of  them  witho: 
children,  may  stipulate  that  such  donation  tti 
be  free  from  suretyship  on  the  part  of  the  porv 
vor.*  Amirault  et  al.  v.  Martel  et  ux., 
L.  C.J.  146,  S.  C.  1866. 

281.  Or  may  do  so  subject  to  personal  pecuri' 
in  which  case  the  usufructuary,  on  giving  anf 
personal  security  to  those  in  whom  the  actiii 
ownership  of  the  property  is  vested,  is  exeoj 
from  all  other  security,    lb. 

282.  Nor  does  the  wife  surviving  him,  by  t] 
effect  of  a  second  marriage,  lose  the  benefit 
such  exemption.    lb. 

283.  She  may,  however,  become  subject 
further  security  if,  by  her  second  contract 
marriage,  community^,  for  instance, is  stipuUU 
by  which  the  administration  of  her  ])ropiertT,  i 
eluding  tlie  usufruct  which  she  enjoys,  p6£! 
under  the  administration  of  her  second  hnslui 
especially  if  such  transfer  of  the  administrau 
of  her  property  is  preceded  or  followed  by 
cumstances  which  imperil  the  safety  of  the  pi 
perty  of  which  she  has  the  enjoyment,  in  whi 
case  she  may  be  condemned  to  furnish  Ji\ 
jussan/  security,  or  submit  to  the  seqaestr&t' 
of  the  property.    lb. 

284.  And  where  the  wife  surviving,  haSt 
ing  her  widowhood,  used  and  made  away 
a  great  part  of  the  assets  of  the  oommui 
without   employing    it   in    the   name   of 
usufruct,  or  where  »ie  has  placed  large  amo 
of  money  to  her  personal  credit  without  acc( 
ing  for  them,  these  will  be  held  to  be  circi 
stances  justifying  an  order  for  such  additi( 
security.  lb. 

VI.  Form  of. 

286.  A  marriage  contract  made  in  d 
may  be  valid  in  certain  circumstanoes^altbc 
it  be  not  regularly  executed  as  a  notarial 
deed,  and  iu  effect  is  no  more  than  an  acte 
seing  priv6,  signed  by  the  contracting  partis 
the  presence  of  a  notary  and  left  in  his  cud 
and  keeping.    Hausseman  v.  Perrauli,  2  ' 
de  Leg.  79,  K.  B.  1814;  1264  C.  C. 

VII.  Gifts  by. 

286.  Where  the  mother  of  the  plaintiff 
clause  in  plaintiff's  marriage  contract  ga^ 
plaintiff  £4,000,  to  be  paid  to  her  at  hen 
mother's,  decease,  in  consideration  that  she 
plaintiff,  should  renounce  all  right  and  cli 
or  interest  in  a  succession  of  the  mother, 
or  about  the  time  of  the  celebration  of  plf 
marriage  paid  or  caused  to  be  paid  to  pli 
the  sum  of  £1,000,  and  plaintiff  brought 
for  the  amount  from  her  mother's  heirs — j 
that  the  £1,000  paid  to  plaintiff  b^  her  ml 
at  the  time  of  her  marriage  was  not  in  quittj 
either  of  the  amount  her  mother  promised  t| 
her  at  her  decease,  or  of  her  share  in  her  Hi 
estate.     DeMontenaeh  et  al,  &  DeMoni 
19L.  C.J.  94,  Q.  B.  1874. 


•  Under  the  Code  tbe  mutual  donation  of 
don  mtUuel,  by  which  nnder  the  old  law  eonmrt-i 
reciprocally,  to  a  certain  extent,  oonftr  adTa&i 
each  other  in  the  erent  of  survivonliip  is 
C.  C— Ed. 
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Vin.  Htpothso  or  Wifb  Uvosb. 

2S7.  Where  a  wife,  separate  as  to  property, 
W-d  opposition  at  the  distrihution  of  the  pro- 
c^ip  of  the  sale  of  real  estate  belonsing  to  her 
iQftAQd  for  a  legal  hypothec  which  sne  claimed 
D  the  property  as  the  amount  of  a  particular 
spCT  due  her  in  virtue  of  her  father's  will^  and 
rbich  fell  to  her  previous  to  her  marriage — 
/fW,  that  such  hypothec  did  not  take  pre- 
eiience  of  sabs^uent  creditors  who  had  re- 
jmend  their  claims  prior  to  the  registration  of 
hf  claim  of  wife.  Beaugrand  v.  LavalU  Sc 
Vrigge  ei  al.,  9  L.  C.  J.  61,  8.  C.  1861 ;  2113, 
1115  &  2116  C.C. 

2?^.  Nor  does  the  claim  of  the  wife  for  the 
imount  of  hcp  dowry  on  property  received  dur- 
DS  marriage  take  precedence  of  that  of  the 
miitoTS  ot  the  husoand  under  snch  circum- 
tances.  lb.,  8  L.  C.  J.  216  A  16  L.  C.  R.  479, 
>.  C.  R.  1866. 

2>!9.  And  where  the  wife  has  caused  the  pro- 
>ertT  to  be  eold  sulject  to  the  claims  of  such 
.v|^othecary  creditors,  it  is  sufficient  evidence 
bat  $he  recognises  the  validity  of  their  claims. 

290.  And  where  a  husband,  jgave  to  his  wife 
>v  their  contract  of  marriage  m  lieu  of  dower 
:fie  Fum  of  i£500,  to  be  enjoyed  by  her  during 
[.vr  natural  life  and  aflerwarde  to  go  to  her 
•hildren,  etc. — Held,  that  such  contract  of  mar- 
nage  being  duly  registered,  created  a  mort- 
rai:e  on  the  property  of  the  husband,  which 
pave  to  the  children  a  preference  over  the 
5Tit"?5e<juent  creditors  of  their  father,  notwith- 
liUoding  a  clause  in  the  contract  of  marriage 
Uj  the  effect  that  the  grant  was  made  on 
the  absolute  condition  that  the  husband  should 
have  the  ri^ht  to  alienate,  sell  and  dispose 
•  !*.  without  interruption  from  the  wife,  any 
property  upon  which  she  mi^ht  have  a  mort- 
.rige  in  consequence  of  the  said  clause.  Brown 
X  OcUcjMm    et  aL,  13   L.   C.  J.  342,  Q.  B. 

291.  But  where  a  husband  had  given  his 
•^ife  by  their  contract  of  marriage  a  special 
tjpothec  upon  his  property  up  to  a  certain 
aniount,  and  the  contract  had  been  duly  re- 
gistered— Heldy  that  the  wife  could  not  claim 
'iFpothecarily  for  more  than  the  amount  as 
•►lipxilated.  Demers  v.  Larocque,  8L.  C.  J.  178, 
S.C.  1864;  1418  C.C. 

292.  No  l^al  or  tacit  hypothec,  under  the 
ppovigions  of  4  Vic.  cap.  30,  sec.  29,  exists  in 
'ayorof  the  wife  in  replacement  of  her  property 
alienated  during  her  marriage.  Armstrong  v. 
Rolston  &  Dujresnwj  &  The  Trust  and  Loan 
Cnmpany  of  Lower  Canada,  9  L.  C.  J.  16,  S.  C. 
1^:64;  1359  &  2029  C.C. 

IX.  Js  Cases  of  SficoND  Marriaoe. 

293.  In  an  action  between  a  widow,  a  second 
wife,  and  the  minor  children  of  the  first  wife— 
Held,  that  a  party  who  contracts  a  second 
marriaee  cannot  dispose  by  marriage  contract  in 
fevOT  (J  his  second  wife  of  any  portion  of  the 
cAit^w^  of  the  first  community,  or  of  a  greater 
portion  of  the  aequita  than  those  accruing  to  the 
children  taking  the  smallest  share*  Aeiih  v. 
Bigdow,  2  L.  C.  R.  176,  S.  C.  1861. 


X.  Liability  of  Wife  Uin>BB. 

294.  A  husband  and  wife,  communs  en  biensy 
undertook  by  notarial  obligation  to  pay  the 
plaintiff's  a  sum  of  money  acknowledged  to  have 
been  lent  and  advanced  '*  to  them "  without 
any  expression  of  solidariti,  and  to  recover  the 
payment  of  the  debt  a  mortgage  was  ^iven  upon 
real  estate,  property  of  the  wiie.  On  action  brought 
against  husband  and  wife — Held^  that  the  wife 
having  subsequentlv  obtained  separation  of  pro- 
perty from  her  husband,  and  duly  executed  the 
judgment,  that  she  was  free  from  ner  obligation^ 
and  the  land  discharged  from  the  mortgage  by 
reason  of  such  judgment  and  of  the  c&use  of 
the  Registry  Ordinance,  4  Vic.  cap.  30,  sec.  36, 
and  the  action,  in  so  far  as  it  concerned  the  wife^ 
was  dismissed  with  costs.  BymeM  v.  T^mdecm 
et  ux.,  14  L.  C.  R.  17,  S.  C.  1863 ;  1297  &  1301 
C.C. 

XI.  MOBILIZATIOK. 

296.  In  an  action  for  dower — Held,  that  a 
clause  of  mobilization  in  a  marriage  contract 
excludes  the  legal  or  customary  dower.  Tons- 
saint  etal.  v.  Leblanc,  1  L.  C.  R.  26,  S.  C.  1860^ 
1260  Jb  1270  C.  C. 

296.  A  widow  claimed  by  opposition  the 
value  of  real  estate  sold  in  the  hands  of  the 
representatives  of  her  husband,  which  property 
had  been  given  to  her  by  a  deed  <^  donation  dur- 
ing the  communitv — Held,  that,  notwithstand- 
ing a  stipulation  of  mobilization  in  the  marriage 
contract  between  her  and  her  husband,  she 
could  renounce  the  community  and  take  back 
whatever  she  brought  into  it,  and  that,  notwith- 
standing such  con  tract  of  marriaee  was  executed 
previous  to  the  Registration  Orainance,  4  Vic. 
cap.  30,  and  was  never  registered,  the  claim  of 
the  wiie  in  such  case  being  rather  a  right  of 
property  than  in  the  nature  of  a  hypothecary 
right.  Labrecque  &  Fleury,  1  L.  C.  ft.  47,  S.  C^ 
1849;  1395  C.C. 

297.  Action  in  revendication  for  so  many 
shares  in  an  immoveable  was  brought  b^  a 
tutor  to  minor  children,  based  on  a  mamage 
contract  in  which  the  immoveable  in  question 
was  given  to  one  of  the  conf>orts  by  an  ascendant 
— Held,  reversing  the  judgment  of  the  oourt 
below,  that  such  a  gift,  declined  to  enter  intO' 
the  community,  was  a  mobilization  of  property 
within  the  meaning  of  the  law,  but  such  mobili- 
zation had  no  effect  except  as  regards  the 
community  and  between  tne  consorts  them- 
selves, and  collateral  heirs  of  the  consort,  in 
whose  favor  it  was  stipulated,  could  claim  no 
rights  in  the  property.  Charlebois  es  qucU.  & 
HeaMey,  2  L.  C.  R.  213,  Q.  B.  1852;  \m  C.  C. 

298.  In  an  action  for  dower  by  the  person 
entitled  to  claim — Held,  that  a  covenant  in  the 
marriage  contract  that  '*  the  parties  take  one 
*'  another  with  the  rights  and  property  to  each  of 
''  them  respectively  belonging,  and  such  as 
**  thereafter  may  accrue,  of  what  nature  so  ever, 
**  by  which,  saicf  property,  moveable  or  immove- 
'<  able,  shall  enter  into  the  community,''  was  a 
stipulation  of  mobilization  of  all  the  property 
belonging  to  the  parties,  notwithstanding  the 
subsequent  clause  of  realization,  and  that,  con* 
sequently,  the  customary  dower  could  not  be 
claim^  out  of  the  husband's  individual  property 
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Moreau  &  Matthews  &  Fisher,  5  L.  G.  B.  325  & 
4  L,  C.  R.  436,  S.  C.  1854. 

299.  In  the  execution  of  a  judgment  of  separa- 
tion of  property  by  a  wife,  who  was  a  minor  at 
the  time  other  marriage  with  the  defendant,  and 
the  terms  of  whose  contract  of  marriaee  by 
'which  a  general  mobilization  was  stipulated  were 
settled  by  her  parents,  one  of  the  creditors  of  the 
property  mobilized  intervened  for  the  preser- 
vation of  his  rights — Held,  that  the  stipulation 
of  mobilization  thus  made  by  the  parents  in 
the  plaintift's  contract  of  marriaze  was  valid, 
and  under  it  everything  inherited  by  the  wife 
from  her  father  and  mother,  and  all  by  them 
given  to  heeonquits  of  the  community,  was  en- 
tirely subject  to  the  disposal  of  the  husband,  who 
might  legally  sell  or  hypothecate  it,  and  that, 
upon  the  dissolution  of  the  community,  the  wife 
was  not  entitled  to  claim  such  property,  except 
^subject  to  the  mortgages  which  the  husband 
might  have  created  thereon  as  head  of  the  com- 
munity. David  V.  Oagnon  &  La  Compagide  de 
Depot  &  de  Prit  du  Haut  Canada,  14  L.  C.  R. 
110,  S.  C.  1863 ;  1393  &  1394  C.  C. 

XII.  Power  of  Husbakd  under. 

300.  As  long  as  there  is  no  partition  and  con- 
linuation  of  the  community*  the  husband  sur- 
viving may  validly  hypothecate,  both  as  head  of 
the  community  and  as  belonging  to  him  in  his 
own  right,  an  immoveable  which  has  only  been 
mobilized  for  the  purposes  of  the  community. 
Lalonde  v.  Parent  &  Bourbonnais  &  Parent  es 
^ual  et  al,  13  L.  G.  J.  231,  S.  C.  R.  1868 ;  1333 
CJ.  C. 

301 .  But  held,  in  appeal,  that  the  husband  sur- 
viving cannot  hypotnecate  durine  the  conitinu- 
ance  of  the  community,  which  nas  not  been 
•demanded  by  the  minor  children,  their  part  of 
an  immoveable  which  has  been  mobilized  by  his 
contract  of  marriage,  inasmuch  as  that  part  be- 
comes the  property  of  the  children  who  succeed. 
Parent  et  al.  &  Lalonde,  15  L.  G.  J.  37,  Q.  B. 
1869. 

302 .  ToBegueath  the  Wife's  Share  in  the  Com- 
munity. —  A  husband  by  his  will  lefl  the  whole 
of  the  property  of  the  community  to  th6  plain- 
tiff, his  son,  subject  to  the  condition  of  paying 
his  wife,  plaintiff's  mother,  a  life  rent  out  of  the 
proceeds  of  the  property.  The  wife  accepted 
after  the  death  of  tne  husband  the  will  thus 
made,  but  afterwards  ^ave  to  the  plaintiff,  by 
deed  of  donation  a  portion  of  the  land  so  divided 
and  transferred  by  the  will.  On  action  brought — 
Held,  reversing  tne  judgment  of  the  court  below, 
that  the  devise  by  the  husband  of  the  wife's 
«hare  of  the  community  was  valid  against  the 
latter,  who  accepted  the  conditions  annexed  to 
-such  devise.  Koy  v.  Gagnon,  3  L.  G.  R.  45, 
<i. B.  1852 ;  1293  C. G. 

Xin.  Registration  of. 

303.  A  marriage  contract  assigning  a  hfe  rent 
to  a  wife  must  be  registered  to  preserve  the 
right  of  mortgage  acconling  to  the  date  of  such 
contract  Panel  &  Larue  &  Panel  &  Larue, 
2  L.  G.R.83,  S.  G.  1851;  2113,  2115  &  2116 
€.  G. 

304.  And  held,  m  another  case  in  the  same 
jear,  that  an  heir  claiming  a  share   of  the 


immoveable  property  of  the  community  in  tlie 
estate  of  his  mother  will  lose  his  rank  of  mon- 
ga^  upon  the  real  estate  of  his  father,  ftp- 
pointed  as  tutor,  if  he  have  not  caused  regis- 
tration of  the  marriage  contract,  the  act  of 
tutorship,  and  the  deed  of  partition.  Girard 
v.  BUiis  &  divers,  2  L.  G.  R.  87,  S.  G.  1851. 

305.  And  in  the  following  year,  held,  ^at  i 
contract  of  marriage  executed  before  the  8tatui« 
4  Vic.  cap.  30  must  have  been  roistered  to 
preserve  tne  rank  of  the  mortgage  creatol  br 
it.  Oameau&  FoitinA divers, 2  L.  C.B.  115, 
S.  G.  1851. 

306.  On  a  contestation  of  a  report  of  dietribo- 
tion,  by  which  the  children  of  the  defendant, 
their  mother  being  dead,  claimed  under  tLt 
marriage  contract  of  their  mother  her  share  in 
an  immoveable  which  formed  part  of  a  com- 
munity by  a  clause  of  mobilization,  the  omi> 
sition  was  contested  on  the  ground  that  tht 
marriage  contract  was  not  r^ister^d — Held,  tbat 
previous  to  the  statute  4  Vic.  cap.  30,  deed? 
transferring  or  conveying  property  did  not  re- 
quire to  be  registered,  ana  the  opposition  ws^ 
tnerefore  maintained.  Nadeau  v.  DunUnD  is. 
divers,  2  L.  G.  R.  196,  S.  G.  1852;  2098  C.  C. 

307.  Where  by  a  contract  of  naarriage  the 
husband  gave  to  the^wife  certain  immoveable 
property  l^longing  to  him,  but  burdened  mih  a 
hypothec,  and  neglected  to  register  the  marriage 
contract,  and  the  property  was  seized  and  »)M 
b^  the  hypothecary  creditor — Held,  on  the  oj^ 
Mtion  of  the  w^ife,  that  the  want  of  registnuioo 
was  fatal,  and  the  opposition  was  dismLssed. 
Aub6  V.  Nbrmand  &  Labossiire  &  MaiUtt,  3 
L.  G.  J.  158,  S.  G.  1864;  2113  C.  C. 

308.  Where  tlie  petitioner,  a  married  woman « 
asked  to  have  ceitain  immoveables  dehvert'd 
over  to  her,  she  being  separate  as  to  property  hf 
marriage  contract,  and  the  petition  wad  cooj 
tested  on  the  ground  inter  alia  that  the  marrian 
contract  was  not  re^stered — Held,  that  tht^| 
marriage  contract  did  not  require  to  be  regi» 
tered  to  enable  the  wife  to  keep  her  propyl 
apart  from  her  husband.  McDonald  in  re  | 
Harwood,  4  R.  L.  284,  S.  G.  1872 ;  1422  C.  C. 

309.  The  registration  of  a  marriage  contraot 
by  which  an  annual  rent  was  ^iven  to  the  femali 
plaintiff  at  the  death  of  the  nusband,  was  heli 
tantamount  to  an  acceptance  of  the  donatioi 
by  the  donee.  Charleboiset  ux  v,  CoAtU,  20  L 
C.  J.  27,  S,  G.  1875. 

XIV.  Renukciation  op  Wife. 

310.  A  re;iunciation  by  a  wife  of  her  rijrht  u 
reprises  and  replacement  in  &vor  of  a  credits 
of  the  husband  is  not  a  suretyship,  and  i 
consequently  good.  Armstrong  ▼.  Holsion  I 
Dufresnay  &  The  Trust  &  iJoan  Company  v 
Upper  Canada,  9  L.  G.  J.  16,  S.  C.  1864;  13iii 

XV.  Reprises  Matbihonialbs.  I 

311.  Where  in  the  contract  of  marriage  be 
tween  the  appellant  and  her  husband  there  w^ 
a  stipulation  of  mobilization  of  all  the  pmpertj 
then  belonging  to  them,  as  well  as  ail 
should  fall  to  them  in  future,  reserving  to  t\ 
wife,  the  appellant,  the  right  to  retake,  in  ca 
she  renounced  the  community  at  its  diasolnfcyv 
all  that  she  had  brought  into  it^  or  all  that  ha 
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falien  to  ber  snbaeqnentlj  by  sacoession,  dona- 
tioD  or  otherwise — Held,  oon firming  the  judg- 
meot  of  the  court  below,  on  the  contestation  of 
Jie  report  of  distribution  of  the  proceeds  of 
I  certain  lot  of  land,  the  enjoyment  of  which 
bad  &Ilen  to  the  appellant  and  her  husband  for 
'M\r  hfetime,  with  the  stipulation  that  it  was 
!iOt  to  be  seized  for  the  debts  of  the  husband, 
ikit  the  wife  under  a  judgment  of  separation  of 
property  could  not  claim  tne  proceeds  of  the  sale 
^tne  lot,  as  against  one  who  had  loaned  money 
[0  the  husband  to  build  thereon«  Jarry  k 
The  Trust  and  Loan  Company ,  11  L.  C.  K.  7, 
I B.  I860. 

312.  Actioii  was  brought  by  a  married  woman 
(bo  had  obtained  separation  of  property  in 
kcl&ratioB  of  a  hypothec  claimed  by  her  as  her 
'prises  mairimomalea  under  her  judgment  of 
ie|)aration — Heid,  that  notwithstanding  the  pro- 
rimLB  of  the  statute  4  Vic.  cap.  30,  sec.  86, 
iwt  no  married  woman  can  become  surety  for 
ler  husband  nor  incur  any  responsibility  in  any 
Mher  quality  than  as  common  as  to  property 
rith  her  husband  for  the  debts,  obligations,  or 
SDgagementA  contracted  by  the  husGind  before 
their  marriage  or  during  tne  marriage/  and  all 
Eogagpments  so  contracted  in  violation  of  such 
jtfttuie  shall  be  absolutely  null  and  void ;  that 
JiiB,  nevertheless,  does  not  prevent  the  wife  from 
renouncing  her  hypothecary  rights  for  her 
r^iwfmeUrimaniaus  for  property  alienated  by 
ike  husband.  Boudria  et  vir  v.  McLean,  6 
L  p.  J.  65  &  12  L.  G.  R.  135,  Q.  B.  1862 ;  1301 
C.C, 

313.  And  Buch  renunciation  need  not  be  ex- 
|ffp38ed,  but  may  be  inferred  from  her  ratification 
U)d  warranty  of  the  alienation  thus  made.    lb. 

314.  On  action  brought  to  recover  the  amount 
dne  a  wife  aa  her  riprUet  matri$noniales,  she 
Uvinff  obtained  judgment  of  separation  of  pro- 
perty, but  which  judgment  was  never  executed 
—Hdd,  that  the  prescription  of  thirty  vears  did 
not  run  daring  the  mamage under  such  circum- 
stances while  the  wife  remained  in  the  power  of 
the  husband.  Oauihier  v.  Moroehand,  7  L.  G.  J. 
320,  S.  G.  1863 ;  2234  k  2235  G.  G. 

315.  And  heJdy  also,  that  the  universal  legatee 
is  usufruct  of  the  wife  separate  as  to  property 
could  claim  such  r^nrUes  matrimonicues  from 
the  auccessotr  of  the  husband  after  the  lapse  of 
thirty  years  from  the  judgment  of  separation. 
lb. 

316.  And  a  clause  in  the  will  of  the  husband 
hj  which  he  constituted  his  wife  universal  lega- 
tee in  usufruct,  subject  to  the  charge  of  paymg 
all  hie  debts*  etc,  does  not  efiect  a  confusion  of 
fiQch  claim  for  reprises  vtairimonialea  in  the 
lereoa  of  the  wife.    lb. 

317.  Action  arose  out  of  a  judgment  of  sepa- 
ration de  corps  et  de  hiens — HeM,  that  the  r6- 
prises  mairimoniales  of  the  wife,  as  established 
V  experts  appointed  for  that  purpose,  might  be 
oC-tet  by  the  amount  due  to  the  husband  for 
^ebts  paid  by  him  on  account  of  his  wife.  Le- 
dnc  y.  Fortier,  7  L.  C.  J.  276,  S.  G.  1863 ;  1312 
C.C. 

318.  Judicial  separation  of  property  was  had 
between  a  nan  and  his  wife,  both  being  the 
owners  of  considerable  property,  and  expertise 
niade  establishmg  the  rinses  matrimomales  of 
the  wife,  which,  however,  she  was  never  paid, 
A&d  her  hasbaad  dying  left  a  will  by  which  he 
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constituted  her  his  universal  legatee  in  usufruct. 
Some  time  afterwards  the  wife  suddenly  died, 
leaving  tho  plaintififher  universal  legatee,  and  * 
the  plaintiff  Drought  action  against  the  defen- 
dant for  ther^m«« in  question,  which  had  never 
been  paid,  and  also  for  the  wife's  dower  on  the 
property  of  her  husband.  The  defendant  con- 
tested, alleging  the  prescriptiou  of  thirty  years 
of  the  reprises,  and  also  confusion  arising  from 
the  fact  of  the  wife  becoming  the  universal  lega- 
tee of  her  husband — ffeld,  confirming  the  judj^ 
ment  of  the  court  below,  that  prescription  did 
not  run  between  man  and  wife  while  both  are 
still  living,. and  that  no  prescription  had  been 
acquired  smce  the  death  of  the  husband.  Mene- 
clier  &  Oautkier,  16  L.  G.  B.  181  &  1  L.  G.  L.  J. 
82,  Q.  B.  1865 ;  2233  &  2234  G.  G. 

319.  Nor  was  the  recourse  of  the  wife  for  her 
rSprisesmatrimoniales  lost  in  consequence  of  the 
legacy  made  to  the  wife,  as  no  confusion  arose 
in  such  case.    lb.,  A  1198  G.  G. 

XVL  RlOBTS  OF  WiFB  VKDBR. 

320.  The  husband  had  in  his  marriage  con- 
tract given  to  his  wife  a  special  hypothec  on  his 
property  for  her  rights  thereunder  up  to  a  cer- 
tain amount — Hela,  that  the  wife  could  not 
claim  for  a  larger  amount  than  wan  therein  stipu- 
lated. Demers  v.  Larocque,  8  L.  G.  J.  178,  8.  G. 
1864;  1408  G.  G. 

321.  Where  it  was  stipulated  by  the  contract 
of  marriage  that  the  wife  at  the  dissolution 
should  have  the  furniture  contained  in  the  house 
therein  described,  and  during  the  marriajge  the 
consorte  sold  the  house  and  furniture  and  bought 
a  new  one  and  put  new  furniture  in  it,  and  the 
wife  at  the  dissolution  of  the  marriage  claimed 
the  new  furniture  in  place  of  that  given  to  her 
by  the  contract  of  marriage — Held,  that  she  had 
no  title  to  it,  without  a  new  contract  to  that 
effect.  Hatchette  et  al  v.  Cahill,  6  R.  L.  532, 
S.  G. 1874. 

322.  A  married  woman  in  communitj^  with 
her  husband  cannot  be  judicially  authorized  to 
appropriate  money,  the  proceeds  of  the  sale  of 
moveables  which  have  been  reserved  to  her  by 
her  contract  of  marriage,  or  which  belong  to  the 
community.  Demers  v.  Jotibert,  6  R.  L.  98, 
S.  G.  1874. 

323.  A  married  woman  in  community  with 
her  husband  cannot  disturb  a  third  partjr  in  pos- 
session of  property  belonging  to  her  which  nas 
been  alienatei  by  her  husband.  Molleur  v. 
D^adm  et  vir.,  6  R.  L.  105,  S.  G.  1874;  1298 
G.  G. 

324.  And  neither  can  the  transferee  of  such  pro- 
perty from  such  third  person  bring  action  for  the 
dissolution  of  the  sale  and  the  restitution  of  the 
purchase  money  on  account  of  being  so  disturbed 
m  his  possession.   lb. 

325.  And  in  any  case,  where  such  action  is 
brought  for  rescission  of  the  deed  of  sale,  all  the 
parties  must  be  brought  into  the  case.    lb. 

XVII.  Sale  bt  Wife  Sep  abate  as  to  Pro- 

FEBTT. 

326.  Where  a  wife  separate  as  to  property 
sold  an  immoveable  to  a  creditor  of  her  hus- 
band, the  consideration  being,  as  stated  in  the 
deed,  the  sum  of  $1,800,  paid  before  the  execution 
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of  the  said  sale^  but  it  was  proved  that  the  real 
consideration  was  a  discharge  given  to  the  hus- 
band for  that  amount  by  the  purchaser,  and  ac- 
tion was  afterwards  brought  by  the  wife  to  annul 
the  sale — Heldy  that  the  obligation  contracted  by 
the  wife,  being  for  the  debts  of  her  husband,  that 
the  sale  was  null  and  must  be  set  aside.  Walker 
et  vir.  V.  Orebassa,  9  L.  C.  J.  63,  S.  C,  R.  1865  j 
1301  C.  C. 

XVrn.  Separation  of  Debts. 

32 Y.  Where  the  husband,  whose  property  has 
been  seized  for  the  debts  of  his  wile,  opposed  the 
Beizure  on  the  ground  that  by  their  marriage 
contract  there  was  stipulation  of  separation  of 
debts  between  them,  and  theplaintiffreplied  tliat 
no  inventory  of  the  property  of  the  wife  at  the 
time  of  the  marriage  was  produced,  and  that,  con- 
sequently, he  had  no  opportunity  of  knowing 
what  belonged  to  the  wile  and  what  to  the  hus- 
band— Held,  that  the  answer  was  good,  and  that 
the  clause  of  separation  of  debts  had  no  effect,  as 
regards  the  creditors  of  the  wife,  so  long  as  no  in- 
ventory of  the  property  of  the  wile  was  produced . 
McBean  v.  DeBartzch  &  DeBartzck  et  al.  & 
Drummond,  5  L.  0.  J.  160,  S.  C.  1861 ;  1396 
C.  C. 

XIX.  Separation  op  Property. 

328.  In  a  suit  against  a  married  woman  as  in 
community  with  her  husband,  to  which  she  op- 
posed a  copy  of  a  judgment,  duly  register^], 
granting  her  acte  of  her  renunciation  of  the  com- 
munity, and  condemning  her  husband  to  the 
costs  of  a  judgment  of  separation  of  property, 
and  the  plaintin  replied  that  this  did  not  amount 
to  an  execution  of  the  judgment  of  separation, 
and  that  the  defendant  was  still  liable — Held, 
to  be  a  valid  execution,  and  judgment  went  ac- 
cording! v.  S4n6cal  v.  Labetle  et  aL,l  L.  C.  J. 
273,  S.  (5. 1854 ;  1312  &  1313  C.  C. 

329.  Where  the  wife  of  the  defendant,  whose 
property  was  under  seizure,  filed  an  opposition 
iifiji  de  disiraire  on  the  groimd  that  she  was 
separate  as  to  property  from  her  husband  by 
marriage  contract,  and  that  the  things  seized 
belonged  to  her — Held,  that  to  support  such  a 
pretension  she  must  have  stipulatea  in  her  mar- 
riage contract  for  the  management  and  admin- 
istration of  her  own  property.  Wilson  v.  Fari- 
seau&  Simard,  1  L.  C.  J.  165,  S.  C.  1867;  1422 
C.  C. 

330.  Where  a  wife,  who  had  been  married  in 
Toronto  without  contract  of  marriage,  but  after- 
wards came  to  reside  with  her  husband  in  Lower 
Canada,  brought  action  for  separation  of  proper- 
ty— Held,  that  although  there  was  no  commu- 
nity of  property  between  parties  married  in  Up- 
per Canada,  yet  the  wife  was  entitled  to  an  action 
m  separation  of  property  by  reason  of  the  insol- 
vency of  her  husband  after  their  removal  to 
Lower  Canada.  Sweetapple  &  Gwilt,  7  L.  C.  J. 
106  &  13  L.  C.  R.  167,  S.  C.  1862. 

331.  And  where  the  plaintiff  was  unable  to 
execute  his  judgment  against  the  defendant  in 
consequence  of  the  property  of  the  latter  having 
been  sold  in  pursuance  of  a  judgment  of  separa- 
tion of  property  between  him  and  his  wife,  and 
the  plaintiff  served  an  attachment  in  sarnish- 
jnent  on  the  wife,  and  contested  her  declaration^ 
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that  she  had  nothing  belonging  to  and  owed 
nothing  to  her  husband,  on  the  ground  that  she 
owed  him  the  value  of  improvements  made  by 
him  on  property  retaken  by  the  wife  after  thV 
separation  as  her  r&prises  matrimoniales,  and 
proof  was  made  that  such  improvements  were 
really  of  a  value  greater  than  the  amount  of 
plain tifTs  claim,  the  attachment  was  Ad^  good, 
and  the  wife  condemned  to  pay  the  plaiotiffhis 
demand  with  interest  and  costs.  Douire  v.  Tm- 
deau  &  Fontaine,  8  L.  C.  J.  135,  S.  C.  18&4; 
1304  &  1316  C.C. 

332.  When  a  wife  who  accepts  the  community 
obtains  a  judgment  for  separation  of  propertr, 
this  judgment  may  be  executed  voluntajrily  dj 
the  parties,  unless  an  expert  is  required  to  make 
an  inventory  ;  in  which  case  as  soon  as  the  in- 
ventory is  made  the  judgment  of  separation 
will  be  validly  executed  by  the  payment  of  the 
wife  of  her  share  in  the  community.  Hollwi'f 
V.  Coughlan,  16  L.  C.  J.  105,8.  C.  1872^;  IZll 
C.C. 

333.  A  judgment  in  separation  of  the  pro- 
perty  of  consorts,^  obtained  in  a  district  other 
than  that  in  which  the  domicile  of  the  husban<i 
is  situated,  is  an  absolute  nullity,  and  cannot 
effect  the  dissolution  of  community  of  property 
existing  between  the  consorts.  Molleur  v.  Veja- 
don  et  vir.,  6  R.  L.  106,  S.  C.  1874;  35  C.  C.  P 

XX.  Suretyship  of  Wife,  see  Refuses 
Matrimoniales. 

334.  A  wife  who  undertakes  with  her  hxi«^- 
band,  such  husband  being  a  trader,  becomes  tiic 
caution  solidaire  of  a  trader  in  so  far  as  such 
undertaking  concerns  his  trade,  and  without  iht 
necessity  that  the  name  by  which  she  so  bin-is 
herself  should  express  the  aolidariU,  or  the  tact 
that  she  is  authorized  by  her  husband.  Po:*. 
&  Grem,  1  Rev.  de  Leg.  186,  Q.  B.  I84&j  13iil 
C.C. 

336.  A  married  woman  can  oblige  herseV 
for  or  with  her  husband  only  as  being  comnc^. 
as  to  property,  and  in  the  case  submitteiiv 
where  the  wife  obtained  separation  of  propert} . 
subsequent  to  the  suretyship  entered  into  bu' 
before  action  brought — Held,  to  be  null  and 
void.  Jodoin  v.  Dufresne  et  ux,,  3  L.  C.  R. 
189,  S.C.  1863;  1301  C.C. 

336.  Action  was  brought  on  two  notaria'. 
obligations  signed  by  a  wife  separate  as  to  pro- 
perty, in  which  she  acknowledged  herself  per- 
sonally indebted  to  the  plaintiff — Held^  confirm- 
ing the  judgment  of  the  court  below,  that  it  wa^ 
competent  lor  her  to  plead  and  prove  by  verba' 
testimony  that  the  statement  of  indebcedne^^ 
contained  in  the  obligation  was  false,  and  tii&t. 
on  the  contrary,  it  was  the  husband  who  wa- 
realljr  indebted,  and  that  slw  was  merely  hi- 
security,  on  the  ground  Uiat  such  contracts  ar- 
in  violation  of  the  law  of  the  land.  Mercille  v 
Foumier  et  vir.,  4  L.  C.  J.  61  &  9  L.  C.  R.  3ih>. 
Q.  B.,  &  2  L.  C.  J.  206,  S. C.  1869  ;  1301  C.  C. 

337.  Where  the  wife  during  marriage  k^ 
nounced  her  hypothec  on  the  property  of  ht-r 
husband  for  the  payment  of  a  life  rent  to  btr. 
stipulated  by  her  marriage  contract — Meld^  <«. 
an  opposition  by  the  transferee  of  such  life  rtnt. 
that  the  renunciation  was  null  as  made  m 
violation  of  4  Vic.  cap.  30,  and  as  being  indir«t:t' 
ly  a  suretyship  for  the  husband.     Musscll  «. 
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Fhumier  &  Bivei,  3  L.  C.  J.  234,  S.  C.  1869; 

1301  c.  c. 

338.  Where  a  joint  and  Beveral  action  was 
brought  on  a  proniiBsory  note  sisned  by  hus- 
band and  wife,  and  the  latter  pleaded  that  she 
was  separate  as  to  property  from  her  husband, 
had  had  received  no  value  therefor,  but  had 
ej^ed  merely  as  surety — Held,  that  under  4 
Vic.  cap.  30,  sec.  36,  the  wil?  could  not  be  surety . 
forher  nufiband,  and  the  action  with  regard  to 
her  must,  therefore,  be  dismissed.  Shearer  v. 
Compainet  «x.,  5  L.  C.  J.  47,  S.  C.  1860 ;  1301 

339.  Action  was  brought  against  a  husband 
Jbd  wife  jointly  and  severally  for  £500,  amount 
<if  money  lent  on  a  joint  obligation  from  them — 
Held,  that  as  the  wife  was  separate  as  to  pro- 
peny,  and  as  the  money  was  Dorrowed  for  the 
€0D8tniction  of  a  house  belongifng  to  the  hus- 
band, that  the  action  as  regards  the  wife  must  be 
^iiamissed.  IdiiU  &  Diganard,  12  L.  G.  J. 
I78,Q.  B.  1861. 

340.  On  the  contestation  of  an  attachment 
before  judgment  against  the  defendant — Held, 
that  an  obligation  entered  into  by  a  married 
woman  separate  as  to  property,  for  a  debt  due 
bv  a  husband,  was  null,  and  would  be  so  de- 
clared at  the  instance  of  a  third  party  in  the 
t-an^.  Fuchs  v.  Talbot  &  La  Rivtbre  et  aZ.,  13 
LC.  J.494,  C.  C.  1863. 

341.  The  husband  of  the  defendant,  as  security 
'or  a  loan  which  he  desired  to  obtain  from  the 
bJaintifT,  offered  a  hypothec  on  the  projperty  oi 
li-*  wife,  which  was  accepted,  and  on  which  the 
action  was  brought — neld,  that  a  married 
woman,  separate  as  to  property,  could  not  bind 
bereelf  for  the  affairs  or  her  husband,  and,  not- 
withstanding that  in  the  present  case  the  defend- 
tot  alone  entered  into  the  obligation  in  favor  of 
the  plaintiff,  where  it  was  evident  that  the 
obligation  was  entered  into  by  her  in  order  to 
*ecure  the  debt  of  her  husband — Held,  to  be 
▼Old  and  contrary  to  public  order  and  policy. 
Thi  S(.  ffyacintk  Building  Society  v.  Brunetle 
tt  n>.,  1  R.  L.  557,  S.  C.  1870;  1301  C.  C. 
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MASTER  AND  SERVANT. 

T.  AcTTOX  BY  Servant,  342-346. 

II.   ApPR  EXT  ICES,  347. 

in.   DciiERTION  OF  SERVICE,  348-352 . 

IV.  Dismissal  of  Servant,  353-365. 

V.  Evidence  in  Cases  of,  356. 

VI.  lycAPACiTY  OF  Servant,  367. 
Vlf.  Liability  of  Master,  358-360. 
Vni.  Liability  of  Servant,  361. 

IX.  Marriage  of  Servant,  362. 

X.  Rights  op  Servant,  363. 

XI.  Yearly  Hiring,  364. 

I    ACTIOX  BY  S BRYANT. 

342.  In  an  action  for  salary  on  the  ground  of 
vrort^l  disinisfial,  where  the  defendant  pleaded 
tLat  the  plaintiff  had  been  guilty  of  diflooedience 


of  orders  and  defalcation  in  his  accounts — Held, 
that  although  neither  had  been  proved,  yet  as 
the  court  considered  there  had  been  manifest 
neglect  of  duty,  and  errors  and  irregularities  in 
the  plaintift's  account,  that  his  discharge  was 
nevertheless  justified,  and  that  he  was  not 
entitled  to  wages  beyond  the  date  of  dismissal. 
Websier  v.  The  Grand  Trunk  Railway  of 
Canada,  1  L.  C.  J.  223,  S.  C.  1867. 

343.  the  plaintiff  brought  action  for  £276, 
alleged  to  be  due  her  for  arrears  of  wages  or 
salary  by  the  deceased,  of  whom  the  defendants 
were  the  heirs — Held,  among  other  things,  that, 
in  the  absence  of  proof  of  any  agreement  to  pay 
her  such  amount,  she  could  not  recover,  iua- 
sier  &  Gloutneyf^  L.  C.  J.  299  &  9  L.  C.  R.  433, 
Q.  B.  1869. 

344.  And  held,  also,  that  in  such  case  the 
decisory  oath  can  be  referred  to  the  master. 
Ib.,&1669C.C. 

345.  In  an  action  by  a  merchant's  clerk  who 
had  been  engaged  by  the  year,  and  who  had 
been  dismisfsed,  as  he  alleged,  without  sufficient 
cause — Held,  that  he  could  bring  action  for 
wages  accrued  under  his  engagement  during" 
the  time  he  was  out  of  employment,  without 
praying  as  in  an  action  for  damages.  Ouellet 
V.  Paumier,  6  L.  C.  J.  118,  S.  C.  1862. 

346.  The  fact  that  the  master  has  asked  to 
see  the  things  in  a  servant's  trunk  before  leav- 
ing him  will  not  support  an  action  of  damages 
for  injuries  ag^.inst  tne  master,  if  the  servant 
have  con  sen  tea  to  the  demand  without  concern. 
Guay  &  Meunier,  6  R.  L.  174,  C.  C.  1874. 

II.  Apprentices. 

347.  An  apprentice  who  refuses  to  make  up 
after  the  expiration  of  the  contract,  the  time 
lost  by  him  during  sickness,  cannot  be  pro- 
ceeded against  under  the  Master  and  Servants 
Act.  David  exp.  &  Collereite,  19  L.  C.  J.  Ill, 
S.  C. 1875. 

in.  Desertion  op  Service. 

348.  A  servant  employed  by  the  month  who 
quits  his  service  before  the  expiration  of  the 
month,  without  just  cause,  has  no  right  to  be 
paid  for  any  portion  of  the  month  which  may 
nave  expired.  Mondor  v.  Pesant,  4  R.  L.  382, 
C.  C.  1872. 

349.  And  where  a  servant  quits  without 
notice  the  master  may  set  up  in  compensation 
of  any  wages  due,  the  damages  which  he  may 
suffer  in  consequence,  and  such  damages  may 
be  estimated  by  the  judge  without  even  proof  of 
direct  loss*    lb. 

350.  A  servant  who  leaves  the  employ  of  his 
master  before  the  expiration  of  the  term  for 
which  he  was  engaged  is  not  entitled  to  wages 
already  earned.  Nadon  v.  Ollivon  et  al.,  15 
L.  C.  J.  280,  C.  C.  18n. 

351.  A  domestic  who  abandons  her  service 
before  the  expiration  of  the  month  forfeits  her 
wages  for  the  part  of  the  month  expired.  Ber- 
nier  v.  Roy,  1  Q.  L.  R.  380,  C.  C.  1873. 

352.  A  servant  cannot  recover  for  a  portion 
of  a  month's  wages,  where  she  has  left  before  the 
end  of  the  month,  without  the  employers  con- 
sent and  without  the  usual  notice.  Berlin- 
guette  v.  Judah,  17  L.  C.  J.  18,  C.  C.  1873. 
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IV.  D1SMISSA.L  OF  Seryant. 

353.  Id  an  action  by  a  servant  against  his 
master  for  wages  up  to  the  time  of  the  institu- 
tion of  the  action — Held,  that  where  the  ser- 
vant had  refused  to  obey  a  lawful  order  of  the 
master,  and  had  been  dismissed  in  consequence, 
that  he  could  only  recover  wages  ^  date  of  dis- 
charge, notwithstanding  proof  of  previous  uni- 
form good  conduct,  aastie  &  Mcrlandy  2 
L.  C.  J.  277,  S.  C.  1858. 

354.  In  an  action  by  a  clerk  for  a  month's 
wages,  under  a  yearly  engagement,  which  had 
accrued  subsequently  to  his  dismissal^-^eZcI, 
that  the  -merchant  was  justified  in  dismissing 
before  the  termination  of  the  engagement  for 
breach  of  dutv  or  discipline,  wnere  he  had 
absented  himself  without  leave  for  half  an  hour, 
and  that  the  clerk  in  such  case  could  not  recover 
salary  accrued  subse<)uently  to  his  dismissal, 
and  prior  to  the  termination  of  his  engagement. 
Charbonneau  v.  Benjamin,  2  L.  C.  J.  103,  C.  C. 
1858. 

355.  A  servant  engaged  by  verbal  or  written 
contract,  and  dismiscMBd  without  cause,  is  entitled 
to  wages  for  the  rest  of  the  term  for  which  he 
was  engaged,  and  the  value  of  his  board  and 
lodging  for  the  same  period.  Fortier  v.  Allis(m, 
2  Rev.  de  Ug.  208,  E.  B.  1811. 

y.  Evidences  is  Casks  of. 

356.  In  an  action  for  salary  by  a  domestic, 
the  court  may,  in  the  absence  of  written  proof, 
accept  the  declaration  of  the  master  as  evidence 
of  tne  circumstances.  Cur  &  Ckidieux,  17 
L.  C.  J.  173,  C.  C.  1873 ;  1669  C.  C. 

VI.  In  Capacity  op  Servant. 

357.  A  servant  brought  action  for  wages,  and 
the  master  set  up  the  incapacity  of  the  servant, 
by  which  a  quantity  of  material  intrusted  to  the 
latter  to  manufacture  was  spoiled,  and  proved 
also  an  offer  by  him  of  the  material  destroyed, 
with  an  amount  of  money  to  make  up  the  bal- 
ance of  wages  due — Held,  that  such  offer  was 
sufficient,  especially  as  the  servant  had  in  part 
acknowledged  his  mcapacity  by  the  acceptance 
of  the  money.  Dansereau  et  al.  v.  James  et  al*y 
4R.  L.  387,  C.C.  1872. 

Vn.  Liability  op  Master. 

358.  In  an  action  by  an  engine  driver  against 
the  Grand  Trunk  Railway  Company  for  mjury 
— Heldy  that  a  servai^  haa  no  action  of  damages 
against  his  employer  for  any  injury  he  may 
have  sustained  through  the  n^lect  of  his  fellow- 
servants.  Fuller  V.  The  GratSi  Trunk  Railway 
Cornjoanu,  1  L.  C.  L.  J.  69,  S.  C.  R.  1865. 

3fi^.  And  in  an  action  of  dama^^es  by  a  brakes- 
man, formerly  of  the  Grand  Trunk  Railway  Com- 
S^ny,  for  injury  received  while  in  their  employ — 
eidi  that  an  employee  of  a  railway  company  nae 
no  action  against  the  company  for  damages, 
where  the  injury  was  caused  by  the  neglect  of  a 
fellow-servant,  while  both  are  acting  in  pursu- 
ance of  a  common  employment.  Bourdeau  Sc  The 
Grand  Trunk  Railway  CotkpanVy  2  L.  C.  L.  J. 
186,  S.  C.  1866. 

360.  An  employee^  injured  while  about  the 
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business  for  which  he  was  engaged,  may  recover 
from  the  master  or  not,  acconling  to  circum- 
stances. Oagnon  v.  Forsyth,  5  R.  L.  228, 
S.  C.  1873. 

VUI.  Liabilitt  of  Seryakt. 

361.  Except  for  good  and  valid  reasoDB,  an 
employee  is  subject  to  the  rules  publicly  posted 
up  in  a  factory  for  the  administration  of  the 
anairs  of  the  establishment,  and  is  subject  alao 
to  a  rule  stating  that  every  employee  who 
leaves  his  employ  during  the  course  of  the 
week,  without  giving  eight  days'  notice,  will 
lose  any  money  which  may  be  due  tbemC 
Marimeau  v.  F<mtaine  k  Angers  ei  al.,  4  B.  L. 
74,  C.  C.  1872. 

IX.  Mabriaqe  of  Seryaht. 

362.  The  marriage  of  a  servant  during  ber 
term  of  service  justifies  the  master  in  dismieeioi 
her.  Mawston  v.  BurstaU,  I  Q.  L.  R  317  i 
4  R.  L.  686,  C.  C.  1873. 

X.  Rights  of  Servants. 

363.  In  an  action  bv  a  servant  for  wa^  \\ 
which  the  master  pleaded  that  the  plaintiff  left 
his  employ  prior  to  the  expiration  of  the  term 
of  service — jSeldi  that  the  plea  could  not  \t 
maintained,  as  the  defendant  nad  notprovai,or 
even  alleged,  that  he  had  suntained  any  duo- 
age.  BUodeau  v.  Sylvain,  4  L.  C.  B.  26,  S.  C. 
1863. 

XI.  Yearly  Hiriko. 

364.  In  an  action  for  the  amoont  of  tbxM 
months'  salary,  under  a  contract  which  stipa 
lated  that  the  remuneration  of  the  plaint 
would  be  at  the  rate  of  jC300  per  anDum— HeU 
that  this  did  not  constitute  a  hiring  for  a  jev 
and  that  such  a  contract  was  determinable  « 
the  option  of  either  party.  Lennan  t.  The  Si 
Lawrence  &  Atlantic  Railway  Compam,  ^ 
L.  C.  R.  91,  S.  C.  1853. 


MASTERS  OF  VESSELS. 

I.    LiABiLirr  OF,  see  MABITIICE  LAW. 


MATE. 

I.  Liability   of,  for   Artioubb   Lost,  u 
MERCHANT  SHIPPING. 


MATERIAL. 

I.  Right  of  Builders  to  Ou>,  8te  BUILI 
EES. 


MATERLA.L  MEN— &e  PRTVILEG 
Upon  Vessels. 


MATRIMONIAL  RIGHTS. 
I.  Forfei'^ure  of,  see  MAABIAGE^  Aon 

TERT. 


g25      MEBOHANT  SHIPPING. 

MEASTJEE    OF    DAMAGES— flfce    | 
DAMAGES. 


MEASUEEMENT. 

I.  Sale  BTy  «ed  SALE. 


MEDICINE. 
L  Illegal  Pbaoticb  of,  see  EVIDENCE  op. 


MEETINGS. 

I.  Of  Creditobs  is  Insolvekct,  see  INSOL- 
YENCY. 

n.  Of  MuNiPAL  Council,  see  MUNICIPAL 
COBPOBATIONS. 


MEMBERS  OF  PARLIAMENT. 

I.  Pbiyilsoe  op,  see  PRIVILEGE. 


MEMORANDUM    IN    WRITING- 
See  EVIDENCE. 


MERCHANT. 


I.  Who  is. 


365.  The  drawer  of  an  inland  bill  of  exchange 
if  mood  hoe  a  merchant,  and  a  capias  may  be 
}aa  Qpon  a  judgment  on  such  bilL  Oeorgen  v. 
McCcarthy,  S.  B.  53,  E.  B.  1811. 


MERCHANT  SHIPPING. 

I.  Bill  of  Sale  op  Vessel,  366-368. 

II.  Bottomry,  369-372. 

in.  Detiatiok  from  Voyage,  373-375. 

IV.  Hyfotheoation  of  Vessels,  376. 

V.  LiKM  FOR  Adyahobs,  377. 

VI.  LlABIUTY. 

For  JPilofs  Wages,  see  Pilots. 
Far  SuppUeSy  378. 

JOf  Amaneer  or  Mortgctgeef  379. 
Owmersy  .380. 
MaUfor  ArUeles  Lost,  381. 
Nature  of  the  Voyage,  382,  383. 
Vm.  Owvership  op  Vessel,  384. 

IX.  Pritilboe  of  Pilot,  386. 

X.  Registration  of  Vessels,  386-388. 

XI.  Rights  of  Owners,  389. 

XII.  Seamen. 
Adtanees  to,  390. 

Articles  of  Agreement  foUh,  391-394. 

Desertion  of,  .395,  .396. 

DiMckarge  of,  397-402. 

Foreign,  403. 

PnMegc  oj,  see  Wages  of* 

Bigkte  of,  404-406. 

Wages  ofy  407-427. 

XIII.  Sbizcre  of  Vessels,  428. 

XIV.  Supercargo. 
Wages  of,  429. 

XV.  TRBMUIATiON  OP  VoTAOB,  430. 
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I.  Bill  op  Sale  op  Vessel. 

366.  A  bill  of  sale  of  a  ship  of  which  the  re- 
gister is  inserted,  bat  not  the  endorsement  of  the 
register,  is  nevertheless  a  bill  of  sale  under  the 
statute  26  Geo.  III.  cap.  60.*  Meyrand  v.  Bou- 
dreau,  2Rey.de  L^g.  73,  E.  B.  1812  ;  2359  C.  C. 

367.  The  roister  muHt  be  inserted  and  tran- 
scribed in  a  bni  of  sale  of  a  ship  unless  she  be 
under  circumstances  which  constitute  an  ex- 
ception to  the  general  provisions  of  the  registry 
Acts,  and  if  in  fact  she  be  under  such  circum- 
stances they  must  be  specially  pleaded.  Peltier 
V.  Blagdon,  2  Rev.  deL6g.  73,  K.  B.  1813. 

368.  A  certificate  of  registry,  with  an  endorse- 
ment to  another  person  which  refers  to  a  bill  of 
sale  of  the  vessel  so  r^stered,  is  not  evidence  of 
property  in  the  endorsee  without  the  bill  of  sale.f 
Pr&oost  V.  FaribauUy  2  Rev.  de  Leg.  74,  K.  B. 
1818  ;  2359  et  seq.  C.  C. 

n.  Bottomry. 

369.  Advances  which  may  become  the  sub* 
ject  of  bottomry  must  be  advances  made  for  the 
services  of  the  ship  during  a  particular  voyage 
for  which  she  is  engaged.  The  Adonis  in  re,  2 
8.  V.  A.  C.  125,  V.  A.  C.  1866  ;  2694  C.  C. 

370.  A  bottomry  bond  given  by  the  master  af- 
ter the  advances  have  all  been  made  is  valid, 
provided  they  are  made  with  the  understanding 
that  such  bond  shall  be  given.    lb. 

371.  And  the  validity  of  the  bond  is  not 
affected  by  the  fact  that  the  money  was  ad- 
vanced before  an  intervening  voyage,  if  given 
for  advances  necessary  for  the  vessel  to  prose- 
cute and  complete  the  original  voyage.  Ibr.,  & 
2605  C.  C. 

372.  And  unless  fraud  or  collusion  be  proved, 
or  that  other  credit  existed,  every  fair  presump- 
tion must  be  allowed  to  uphold  such  bond.    Id. 

HI.  Deviation  from  Voyage. 

373.  Where  there  was  a  deviation  in  the 
•voya^  from  that  stated  in  the  shipping  articles, 
occasioned  by  a  return  to  the  port  of  Quebec— 
Held,  that  the  engagement  of  a  seaman  was 
terminated,  as  there  was  then  no  subsisting  con- 
tract ;  and  an  appeal  to  the  jurisdiction  of  the  Ad- 
miralty, alle^in^  a  subsisting  voyage  under  the 
Merchant  Shipping  Act  of  1854,  sec.  149,  which 
enacts  that  no  seaman  who  is  engaged  for  any 
voyage  or  engagement  which  is  to  terminate  in 
the  United  Kingdom  is  entitled  to  sue  in  any 
court  abroad,  was  overruled.  Tlie  Latona  in  re, 
18  L.  C.  J.  185,  V.  A.  C.  1874  j  C.  36  Vic.  cap. 
129,  sec.  56. 

374.  And  in  an  action  against  the  master  or 
owner  of  a  schooner  for  damages  for  deviation, 


*  And  evpiy  bill  of  sale  wTien  daly  executed  shall  be 
produced  to  the  proper  registrnr  of  shipf^inf?,  who  shall 
enter  the  partieuiam  tber<of  in  the  record  book,  and  shall 
endoi-so  on  the  bill  of  fale  the  fact  of  such  entry  having 
been  made,  with  the  date  and  hour  thereof,  and  all  bills  of 
sale  shall  be  entered  in  the  record  bi^ok  in  the  order  of 
their  i  reduction  to  the  registrar  of  shipping.  C.86  Vio. 
cap  128,  sec.  42. 

t  A  mortgagee  shall  not  by  reason  of  his  mortgaire  be 
deemed  to  be  the  owner  of  the  ship,  or  shall  the  mort- 
gagor cease  to  be  the  owner  of  such  ship,  except  in  so 
f  r  as  may  be  necessary  Ibr  making  sacb  shin  available 
as  security  for  ihe  mortgage  debt.  C  86  Vlc.  cap.  128, 
see.  41. 
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the  plaintiff  having  a  large  quantity  of  fish  on 
boara,  of  which  he  alleged  he  had  lost  the  sale 
in  consequence  of  such  deviation — Held,  that  it 
was  the  duty  of  shipmasters  to  aid  and  assist 
ships  in  distress  at  sea,  and  for  that  purpose  a 
vessel  may  go  out  of  her  regular  course,  and  it  is 
not  consiuered  a  deviation  ;  but  having  secured 
those  on  board,  the  shipmaster  has  no  right  to 
risk  his  own  freight  to  render  salvage  services 
to  another.  Tarr  et  al.  v.  Desjardins^  13 L.  C. R. 
.394,  S.C.1863;  2426  C.C. 

375.  And  field,  also,  that  in  such  an  action 
the  shi])master  could  not  set  up  as  an  answer 
the  possibility  of  loss  if  hie  wrongful  act  had  not 
been  done.    lb. 

IV.  Hypothecation  of  Vessels. 

376.  On  an  intervention  by  the  appellant,  who 
had  advanced  money  on  two  new  vessels  under 
an  agreement  to  that  effect,  and  who  claimed 
ownership  in  them  under  the  Act  for  the  en- 
couragement of  shipbuilding— JJcW,  that  if  the 
advancer  stipulatea  only  for  the  hypothecation 
of  the  vessel  m  his  favor,  and  not  that  it  was  to- 
be  his  property,  the  register  cannot  be  granted 
to  him  or  to  the  assignee  of  his  rights ;  and  if  the 
register  be  obtained  by  the  latter,  it  is  insufficient 
to  support  a  proper  title  to  the  vessel,  when 
seized  as  belonging  to  the  builder  or  mortgagor. 
Auger  v.  Forsyth  et  al,  17  L.  C.  R.  227,  Q.  B. 
1867;  2376  C.  C.  and  note  to  art.  368  supra. 

V.  Lien  for  Advances. 

377.  The  plaintiff  seized  a  vessel  in  course  of 
construction  by  defendant,  and  an  intervention 
was  filed  by  a  third  partjr  who  had  advanced 
the  money  to  build  it,  relying  on  an  agreement 
sous  s&ing  priv6,  but  which  was  not  in  accordance 
with  the  statute  19  Vic.  cap.  60,  in  that  it  was 
neither  witnessed  nor  registered — Held,  that  it 
did  not  confer  any  title  to  the  vessel,  and  could 
not  avail  against  the  rights  of  a  creditor,  even  oh 
a  subsequent  registration.  Peters  &  Oliver  & 
Lane,  2  Q.  L.  R.  231,  S.  C.  1876  j  2376  C.  C. 

VI.  Liability. 

378.  For  Supplies. — In  an  action  for  goods 
sold  to  two  persons  as  joint  owners  of  a  ship  it 
appeared  that  one  had  been  the  owner  and 
ordered  the  goods,  but  had  afterwards  sold  the 
ship  to  the  other — Held,  that  the  new  owner 
was  not  liable  for  any  of  the  goods  ordered  be- 
fore he  purchased,  and  that  (he  plaintiff  could 
not  in  that  action  recover,  even  against  the  for- 
mer owner,  as  he  had  declared  upon  a  joint  con- 
tract on  which  there  was  no  evidence.  Roy  v. 
Blagdon,  2  Rev.  de  Leg.  73,  K.  B.  1817. 

379.  Of  Advancer  or  Mortgagee. — In  an  action 
by  a  seaman  for  his  wages  against  the  mort- 
gagee of  his  vessel,  who  was  registered  under 
the  Act  for  the  encouragement  of  siiipbuilding — 
Held,  reversing  the  judgment  of  the  court  below, 
that  he  was  not  anowner  so  as  to  be  liable  for  the 
wages  of  the  seamen  engaged  in  navigating  it, 
or  of  the  mechanics  employed  in  completing  or 
repairing  it..  Dickey  et  al.  &  Teriault,  11  L.  (;.  R. 
150,  Q.B.  I860;  2378  C.C. 

380.  Of  Otcner.9. — But  where  action  was 
brought  against  the  registered  owner  of  a  vessel 
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for  the  wages  of  a  seaman,  and  the  defendant 
pleaded  that  though  owner  at  the  institution  ot 
the  action  he  was  not  owner  att  hetimetlie 
debt  was  incurred —  Held,  that  there  was  do 
such  distinction  in  the  law,  and  he  was  never 
theless  liable.  Wcemer  exp.,  6  L.  C.  J.  1204 
11  L.  C.R.  115,  S.C.  1860. 

381.  Of  Mate  for  Articles  Lost. — The  matcot 
a  vessel  is  chargeable  for  articles  lost  through 
his  inattention  and  carelessness,  and  the  amount 
may  be  deducted  from  his  wages.  The  Papinm 
in  re,  1  S.  V.  A.  C.  94,  V.  A.  C.  1836. 

VII.  Nature  of  the  Voyage. 

382.  In  an  action  by  three  seamen  fot  w«$ 
^Held,  that  the  voyage  bein^  described  in  Uif 
shipping  articles  as  one  to  North  and  Souiii 
Anaerica,  that  such  description  was  too  inde- 
finite to  answer  the  leading  purpose  for  whicL 
the  words  were  framed  under  the  heading  "  Nu- 
ture  of  the  Voyage*'  in  the  Shipping  Act  of  1854 
The  Marathon  in  re,  10  L.  C.  R.  356  &  2 
S.  V.  A.  C.  9,  V.  A.  C.  1869;  C.  36  Vic. cap. 
129,  sec.  29. 

383.  But  where  the  descHption  of  the  voyage 
was  to  the  United  States — Htld,  to  be  a  good  des- 
cription, and  that  more  general  terms  follow- 
ing are  to  be  construed  as  subordinate  to  tl- 
prmcipal  voyage,  and  restricted  to  a  meoi- 
able  distance  nom  the  United  States,  und^r 
the  meaning  of  the  term  *'  Nature  of  the  Voi- 
age.*'  The  Ellersley  in  re,  10  L.  C.  R.  359  k'l 
S.  V.  A.  C.  35,  V.  A.  C.  1860. 

Vni.  Ownership  of  Vessel. 

384.  On  an  intervention  by  the  appelUo', 
claiming  to  be  the  owner  of  the  ships  in  que&tiit 
•—Held,  that,  without  an  express  agreemeL? 
made  and  executed  according  to  the  Act  for  tL^ 
encouragement  of  shipbuilding,  a  vessel  caDQ<' 
become  the  property  of  the  party  advaocin: 
thereon  so  that  such  party  may  obtain  tb' 
register  under  that  Aet  and  sell  the  ves$fi 
Auger  &  Forsyth  et  al,  17  L.  C.  B.  227,  Q.  K. 
1867 ;  2378  C.  C.  &  C.  36  Vic.  cap.  128,  sec. 42. 

IX.  Privilege  op  Pilot. 

385.  A  lien  for  pilotage  attaches  to  a  ves»! 
though  she  may  have  changed  owners  in  th< 
interval  between  the  performance  of  the  pilotaft 
and  the  institution  of  the  action.  The  Premie 
in  re,  6  L.  C.  R.  493, 1854 ;  2383  C.  C. 

X.  Registration  op  Vessels. 

386.  In  a  case  before  the  court  of  Vicr 
Admiralty — Held,  that  a  change  of  mast»,  nt 
endorsed  on  the  register,  and  no  bond  given  u 
the  new  master,  according  to  the  statute  26  G^^ 
III.  cap.  60,  operates  a  forfeiture.*  Percital  ei  a 
&  The  Harrow&r,  S.  R.  80,  V.  A.  C.  1816. 


*  Subject  to  the  provisions  of  tliis  Aet,  cdllecton  <* 
other  principal  offlcws  of  customs  of  Canada,  not  tw 
registrftra  or  shippJUig,  shall  hare  the  same  power  an 
be  under  the  same  obligation  to  endorse  ftt>m  ttiiw  t 
time,  on  the  certificate  of  r^atiy  of  an  j*  ship  at  utj  poi 
in  Canada  where  the  said  ship  may  oe,  any  chance  fl 
master  which  talces  place  at  that  port,  as  are  ^ivpn  to  ini 
laid  upon  regii^trars  of  shipping  under  the  Mef^n 
Shipping  Act  1864.    C.  86  Vic.  cap.  128,  see.  18. 
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387.  Where  a  vessel  was  seized  in  course  of 
construction  in  an  action  against  the  defendant, 
tad  a  question  of  title  arose— Held,  that  the 
registration  of  a  vessel  for  the  purpose  of  trans- 
ferring the  property  must  be  made  by  the 
collector  of  customs  and  not  by  his  deputy. 
Mulholland  &  Benning  et  al,  15  L.  G.  R.  284^ 
q.  B.  1864;  G.  40  Vic.  cap.  128,  sees.  10  &  11. 

388.  And  held,  also,  that  in  default  of  such 
registration  the  property  in  the  vessel  was  not 
tmnsferred.    lb.,  A  2361  G.  G. 

XI.  Sights  of  Owners. 

389.  In  a  dispute  between  the  owners  of  a 
Teseel  and  the  shipper  of  the  cargo— Held,  that 
the  former  had  the  right  of  appointing  the 
master.  Th4  Mary  &  Dorothy  in  r«,  1  S.  V.  A.  G. 
187,  V.  A.  G.  1838 ;  2389  &  2390  G.  G. 

Xn.  Sbaxeh. 

390.  Advances  to. —  The  provisions  of  the 
€.  S.  C.  cap.  43,  sec.  7,  and  of  the  Merchant 
Shippiig  Act  of  1854,  sees.  233  &  234,  respecting 
advances  to  seamen  and  the  assignment  of  their 
wagep,  apply  only  to  British  and  Ganadian  re- 
gistered and  not  to  foreign  vessels.*  Dooly  & 
R^tnm,  1  Q.  L.  R.  219,  C.  G.  1876. 

391.  ArHcles  of  Agreement  with. — A  promise 
made  by  the  master  of  a  vessel  at  an  inter- 
mediate port  on  the  voyage  to  give  an  additional 
mm  over  and  above  the  stipulated  wages  in  the 
ftriicles  of  agreement  is  void  for  want  of  con- 
sideration. The  Lockwoods  iw  re,  1  S.  V.  A.  G. 
123,  V.  A.  G.  1837. 

392.  An  agreement  entered  into  by  the  master 
of  a  vessel  and  his  crew,  subsequently  to  the 
execution  of  the  mariner's  contract,  to  cfischarge 
and  pay  them  their  wages  at  a  port  other  than 
the  one  agreed  upon,  and  previous  to  the  ship's 
arrival  at  the  final  port  of  destination,  is  not 
I'iiMliDg  upon  him.  The  Winscales  in  re,  8 
I.  C.  R.  360,  Po.  Gt.  1868. 

393.  Articles  not  signed  by  the  master  as  re- 
quired by  the  regular  Merchant's  and  Seamen's 
Act  cannot  be  enforced .  The  Lady  Seaton  in  re, 
I  S.  V.  A.  C.  260,  V.  A.€.  1847 ;  C.  36  Vic.  cap. 
12%  sec.  26. 

394.  In  an  action  by  a  seaman  for  wa^es — 
Eddy  not  to  be  necessary  that  the  probable 
Uiiration  of  the  voyage  should  be  insert^  in  tiie 
contract  or  articles  of  agreement.!  The  British 
Tar  in  re,  8  L.  C.  R.  272,  V.  A.  G.  1868. 

395.  Desertion  of. — In  an  action  before  the 
<»urt  of  Vice-Admirally  by  a  seaman  for  his 
wages,  it  being  proved  that  the  promoter  had  been 
entered  at  London  for  a  voyage  to  British  North 
America  and  back,  but  had  refused  to  return 
with  the  vessel  when  ready  to  leave  Quebec, 
pretending  that  the  vessel  was  un seaworthy,  and 
vLen  the  vessel  was  about  to  depart  could  not 


be  found,  but  the  vessel  being  forced  to  return  to 
Quebec  on  account  of  the  ice,  brought  action  for 
his  wages — Held,  that,  both  under  the  General 
Maritime  Law  and  under  the  Merchant  Shipping 
Act,  desertion  of  the  ship  in  the  course  or  the 
voyage  effected  a  forfeiture  of  wages.*  The 
Jrashington  Irving  in  re  &  Durrani,  13  L.  G,  R. 
123  &  2  S.  V.  A.  C.  97,  V.  A.  C.  1863. 

396.  On  a  petition  for  habeas  corpus  in  a  case 
of  conviction  under  the  Merchant  Shipping  Act 
— Held,  that  the  provisions  of  G.  36  Vic.  cap. 
129,  sec.  126,  do  not  modify  or  limit  section  124, 
so  as  to  restrict  the  application  of  the  Act  in 
relation  to  ships  in  the  merchant  service  of 
foreign  countries  to  the  offence  of  desertion  only, 
but  the  whole  provisions  of  such  Act  apply  to 
such  foreign  vessel  in  so  far  as  is  consistent  with 
existing  treaties  between  Great  Britain  and 
foreign  countries.  Johansen  exp.  &  Nordin, 
18 L,  G.J.  164,  Q.  B.  1874. 

397.  Discharge  of. — The  death  of  the  master 
and  substitution  of  the  niate  in  his  place  does 
not  operate  as  a  discharge  of  the  seamen.  The 
Brunswick  in  re,  1  S.  V.  A.  G.  139,  V.  A.  G. 
1837. 

398.  Nor  does  a  change  of  owners  by  the  sale 
of  the  ship  at  a  British  port  determine  a  subsist- 
ing contract  with  seamen,  and  entitle  them  to 
wages  before  the  termination  of  the  voyage.  The 
Scotiainre,  1  S.  V.  A.  G.  160,  V.  A.  0.  1837. 

399.  In  cases  arising  out  of  the  abrupt  termi- 
nation of  the  navigation  of  the  St.  Lawrence  by 
ice  or  storms  in  the  end  of  November,  seamen 
shipped  in  England  on  a  voyage  to  Quebec  and 
bacK  are  entitled  to  have  provision  made  for 
their  sustenance  during  the  winter,  or  their  trans- 
portation to  an  open  seaport  on  the  Atlantic, 
with  the  payment  of  wages  up  to  the  arrival  in 
such  port.  The  Jane  in  re,  1  S.  V^.  A.  G.  266, 
V.  A.  G.  1846 ;  C.  36  Vic.  cap.  129,  sec.  64. 

400.  And  held,  also,  that  trie  master  was  not 
at  liberty  to  discharge  the  crew  in  a  foreign  port 
without  their  consent,  but  if  he  did  so  the  Mari- 
time Law  gave  the  seamen  entire  wages  for  the 
voyage  and  expenses  for  return.    lb. 

401 .  And  held,  also,  that  circumstances  such 
as  a  semi  naufragium  will  vest  in  him  an  au- 
thority to  do  so  upon  proper  conditions,  as  by 
providing  and  paying  for  their  return  passage 
and  their  wages  up  to  the  time  of  their  arrival 
home.    lb. 

402.  And  held,  also,  that,  where  receipts  and 
discharges  are  given  by  the  crew  of  the  vessel, 
they  are  not  to  be  taken  in  the  admiralty  as  con- 
clusive ;  and  where  settlements  and  receipts  are 
made  under  undue  influence,  without  free  con- 
sent, they  do  not  bar   an  equitable   claim  for 


*  All  ttipiilmtioiM  for  the  allotment  of  any  part  of  the 
wi^  of  a  waniaii  doring  his  abeenoe  which  are  made  at 
Ibeoomm^Boement  of  the  royage  shall  l>e  iimerted  in  the 
•inveaic^  aad  shall  state  the  amoauts  and  time  of  pny- 
■cate  to  be  made,  and  allotment  notes  mav  be  in  the 
ten  aiatked  B,  in  the  schedtile  hereto.  C.  86  Vic.  cap. 

t  The  natare,  and  as  fiir  as  possible  the  duration  of 
tte  iateaded  Toyace  or  engagement.  C.  86  Vic.  cap.  129, 
stc.  126w 


*  Whenever  a  question  arises  in  either  of  the  said  Pro- 
vinces whether  the  wages  of  an^  seaman  or  apprentice, 
belonging  to  any  ship  registered  in  either  of  the  i«id  Pro- 
vinces, are' forfeited  for  a*  sertion,  it  i»hall  be  sufficient  for 
the  party  insisting  on  the  forfeiture  to  show  that  such 
seaman  or  apprentice  was  duly  engaired  in,  or  that  he 
belonged  to  the  ship  from  which  he  is  alleged  to  have 
deserted  ;  and  that  he  quitted  such  ship  before  the  com- 
pletion of  the  voyage  or  engagement ;  and  that  an  entry 
of  the  desertion  has  been  dulv  made  in  the  log-book;  and 
thereupon  the  desertion  shall,  so  far  as  relates  to  any 
forfeiture  of  wages  or  etnoluments  under  the  provisions 
hereinbefore  contained,  be  deemed  to  be  proved,  unlesB 
the  seaman  or  apprentice  can  produce  a  proper  certificate 
ot  discharge:  or  can  otherwixe  show  to  the  satisfaction  of 
the  court  that  he  had  sufficient  reason  for  leaving  tho 
ship.    C.  86  Vic.  cap.  129,  sec.  97. 
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oofnpensation  beyond  what  the  crew  have  re- 
ceived,   lb. 

40i^.  Foreign. — ^In  an  action  by  aome  of  the 
seamen  of  a  foreign  vessel  for  their  wages — Heidi 
that  in  a  voyage,  such  as  is  mentioned  in  ships' 
articles,  the  seamen  were  bound  to  remain  by 
the  vessel  until  discharged  at  the  port  of  final 
destination.  Paiez  et  aL  a  Klein,  13  L.  G.  B.  438, 
C.  C.  1863. 

404.  Eights  of. — ^In  an  action  for  subtraction 
of  wa^ — Held,  that  abandoning  seamen  dis- 
abled m  the  service  of  the  ship,  without  provid- 
ing for  their  support  and  care,  was  equivalent  to 
a  wrongful  discharge.*  The  Atlantic  in  re,  1 
S.  V.  A.  C.  126,V.A.C.1837. 

405.  And  where  seamen  brought  action  to  be 
discharged  from  their  engagement  on  account  of 
the  insufficiency  and  unwholesomeness  of  the 
provisions  supplied,  it  was  decided  that,  ^unless 
the  master  was  satisfied  that  he  had  the  means 
of  properly  providing  for  the  men,  they  should  be 
discharged.!  The  Recovery  t»  r«,  1  8.  V.  A.  C. 
128,  V.  A.  C.  1837. 

406.  When  a  seaman  can  safely  proceed 
on  his  voyage  he  is  not  entitled  to  his  dis- 
charge by  reason  of  illness.  The  Tweed  in  re, 
1  8.  V.  A.  C.  132,  V.  A.  C.  1837 ;  C.  36  Vic. 
cap.  129,  sec.  48. 

407.  Wage9^  of. — The  detention  of  a  sailing  ves- 
sel during  winter  by  stranding  in  the  River  Bt. 
Lawrence  on  her  voy&s^e  to  Quebec,  where  she 
arrived  in  the  following  spring,  was  held  not  to 
defeat  the  claim  of  the  seamen  to  wages  during 


*  Every  maater  of  a  Canadian  foreif^n  lea-goinK  ship, 
who  leaves  any  seaman  or  apprentlop  on  shure  at  any  place 
out  of  (  anada,  onder  a  certificate  of  his  unfltne(>8  or  ina- 
bility to  proceed  on  the  voyagp,  shall  deliver  to  one  of 
the  ranctionaries  aforesaid,  or  (In  the  absence  of  such 
fhnctionarieti )  to  the  merchants  by  whom  such  oertifloate 
is  signed,  or,  if  there  be  l»ut  one  respectable  merchant 
resldeut  at  such  place,  to  him,  a  full  and  true  account  of 
thew  gee  due  to  such  seaman  or  apprentice,  (unch  ac- 
count when  deliverpd  to  a  consular  officer  to  be  in  dupli- 
cate), and  Khali  pay  the  same  either  in  money  or  by  a  Dill 
drawn  upon  the  own<>r,  and  bv  money  wnenever  it  is 

gactjcable  so  to  do,  and  not  by  bill ;  and  ererj  such  mas- 
r,  as  aforesaid,  who  reftiscn  or  neglects  to  deliver  a  fhll 
account  of  such  wages,  and  pay  the  amount  thereof  in 
mon**y,  or  by  bill,  as  hereinbefore  required,  shall,  fcnr every 
auch  offence,  or  default,  be  liable,  in  addition  to  the  pay- 
ment of  tbe  wages,  to  a  penalty  not  exceeding  forty  dol- 
lars ;  and  every  such  master  who  delivers  a  flilse  account 
of  such  wages  shall,  for  every  such  offence,  in  addition  to 
the  payment  of  wages,  incur  a  penalty  not  exceeding 
eighty  dollars.    C.  86  Vic.  cap.  12d,  sec.  68. 

t  Any  three  or  more  of  the  crew  of  any  ship  registered 
in  either  of  the  said  provinces  may  complain  to  any  officer 
in  command  of  any  of  Her  Majesty's  ships,  or  any  ship- 
ping master  in  Canada,  that  the  provisions  or  water  for 
the  ose  of  the  crew  are  at  any  time  of  bad  quHlity,  unfit 
for  nse,  or  deficient  in  quantity,  and  such  officer  may 
thereupon  examine  the  »tad  provisions  or  water,  or  cause 
them  to  be  examined ;  and  if,  on  examination,  such  pro- 
visions or  water  are  found  to  be  of  bad  quality  and  unfit 
for  nse,  or  to  be  deficient  in  quantity,  the  person  making 
such  examination  shall  HignlQr  the  same  in  writing  to  the 
master  of  tbe  ship;  and  it  such  master  does  not  thereup- 
on provide  other  provisions  and  water  in  lieu  of  any  so 
signified  to  be  of  bad  quality  and  unfit  for  ukc.  or  does  not 
procure  the  requisite  quantity  of  any  so  signified  to  be  in- 
tnfficient  in  quantit>,  or  uses  any  provisions  or  water 
whiob  have  b'  en  so  signified,  as  aforesaid,  to  be  of  bad 
quality  and  unfit  for  use,  he  shall,  in  every  such  case,  incur 
a  penalty  not  exceeding  eighty  dollars  ;  and  upon  every 
inch  examination,  as  aforesaid,  th(*  officer  making  or  di- 
recting the  same  shall  enter  a  statement  of  the  result  of 
the  examination  in  the  log-book,  and  shall  send  a  report 
thereof  to  the  minister  ;  and  such  r«>port.  if  produced  out 
of  tbe  custody  of  the  minister,  or  any  officer  of  the  liov- 
•mment,  shall  be  received  as  evidence  in  any  legal  pro- 
«eedingi.    C.  86  Vic.  cap.  129,  sec.  71. 
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the  detention.*     The  Factor  in  re,  1  S.  V.  A.  C. 
183,  V.  A.  C.  1838. 

408.  The  imprisonment  of  a  seaman  by  i 
stranger  for  assault  does  not  entitle  him  to  re- 
cover  wages  during  the  voyage  and  before  iteter 
mination.  27ie  General  Hewitt  in  re,  1 S.  V.  A.  C. 
186,  V.  A.  C.  1838;  C.  36  Vic.  cap.  129,  see. 50. 

409.  A  seaman  going  into  the  aospital  ibr  a 
small  hurt,  not  receiv^  in  the  performance  of 
his  duty,  is  not  entitled  to  wages  after  leavioj^ 
the  ship.f  The  Captain  Eoes  titre,  1  8.  V.  A.  C. 
216,  V.  A.  C.  1838. 

410.  Where  a  voyage  was  broken  up  by  con- 
sent, and  the  seamen  continued  under  new  aiti- 
cles  on  another  voyage — Held,  that  they  could 
not  claim  wages  under  the  first  articles  saW 
quentiy  to  the  breaking  up  of  the  voyage.  TU 
Sophia  in  re,  1  S.  V.  A.  Cf,  219,  V.  A.  C.  1839. 

411.  Where  a  vessel  on  her  voyage  from  Que* 
bee  to  England,  in  December,  encountered  » 
much  ice  m  the  Gulf  of  the  St.  Lawrence  Ui&t 
she  was  obliged  to  be  run  ashore  in  order  to 
avoid  total  shipwreck,  and  the  maater  prevailed 
upon  the  crew,  by  representations  that  the  boas 
was.condemned,  to  accept  their  wages  up  to  thai 
period  in  full  discharge,  which  tney  did,  aod 
signed  receipts  therefor,  but  afterwards  broogbt 
action,  allegmg  that  no  provision  had  been  made 
for  their  sustenance  or  for  their  reaching  atij 
other  Atlantic  port  by  which  they  could  get  v> 
England,  and  praying  for  their  wages  a^  tbe 
value  of  their  TOard  and  lodging  up  to  the  first 
of  June  following,  their  lioard  and  lodging  was 
allowed  and  wages  up  to  the  opening  of  naviga- 
tion .  The  Jane  in  re,  1  Rev.  de  Leg.  ^5,  V.  A.  C. 
1846  5  C.  36  Vic.  cap.  129,  sec.  64. 

412.  And  in  another  case  in  which  the  ci^ 
cumstances  were  similar  to  the  above,  but  Id* 
eluded  also  a  deviation  before  reaching  Quebec, 
and  the  promoter  sued  for  wages,  he  was  granted 
wases  up  to  the  time  of  the  arrival  of  the  vedsrt 
in  Quebec  in  the  following  spring.  The  FacUr 
in  re,  1  Rev.  de  L6g.  368,  V:  A.  C.  1846. 

413.  A  promise  to  pay  wages  to  a  mariner  i& 
advance,  on  condition  that  he  proceed  to  sea  in 
the  ship,  is  an  agreement  to  pay  so  much  abso- 
lutely upon  the  performance  of  the  oonditioo, 
whether  the  ship  and  cargo  be  afterwards  lost  ort 
the  voyage  or  not.  MulQn  v.  Lefroy,  1  Rev.  de 
Lee.  362,  Com.  Ct.  1846. 

414.  Three  of  the  promoters  shipped  on  a  tot- 
age  from  Millford  to  Quebec,  and  oack  to  Lon- 
don ;  the  eight  remaining  promoters  shipped  at 
Quebec  on  taeir  return  voya^  and  all  had  aigaei 
articles  accordingly.  The  ship  came  in  baDaft  to 
Quebec,  and,  after  taking  in  a  carso^  sailed  f^rom 
Quebec  on  the  return  voyage,  and  was  wreckH 
in  the  River  St.  Lawrence  and  abandoned  by  tb(* 
master  as  a  total  loss — Held,  tliat  the  seamen 
who  shipped  at  Millford  were  entitled  to  wagei 


*  In  oaaea  wherA  the  aervice  of  any  sbip  rpftlsteivd  ia 
either  of  the  said  Provlnoea  terminates  b«brc  the  pniol 
contemplated  in  the  agreement  by  reason  of  the  wrVekad 
loea  of  the  ship,  such  seamen  shall  bo  entitled  to  vafS 
for  the  time  of  service  prior  to  snch  termination  »  mt- 
said,  but  not  tor  any  ftirther  period.  C.  96  Vie.  cap  191 
Bec.48. 

t  Where  a  seaman  beloneinff  to  any  ahlp  ngwitnd  im 
either  of  the  said  Provinoos  is,  oy  reason  of  illness  iaes|it> 
bie  of  performing  bis  doty,  and  it  is  proved  tliat  sadi  i^ 
neea  has  been  tansed  by  his  own  wilnil  aek  or  detalt,  ha 
shall  not  be  entitled  to  wacea  ^or  the  time  dvrinir  iriiieh 
be  ia,  by  reason  of  saeh  illcesa,  incapable  of  panbnaiai 
his  daty.    C.  86  Ylo.  cap.  129,  aeo.  SO, 
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^r  senrices  on  the  outward  vovage  from  Mill- 
ard to  Quebec,  and  for  one  haif  the  period  the 
esse]  remained  at  Quebec,  notwithstanding  that 
le  outward  TOjaee  was  made  in  ballast,  and 
^t  the  seamen  who  shipped  at  Quebec,  having 
bandoned,  were  not  entitle  to  claim  wages.  The 
t^lla  in  re,  1  8.  V.  A.  C.  281,  V.  A.  C.  1860 ; 
.SSVic.  cap.  12S»,6ec.46. 

415.  On  the  contestation  of  the  distribution 
f  the  proceeds  oi  a  Tessel  sold  by  judicial 
Qthoritj — Heidi  that  the  master  has  a  privi- 

rfor  the  amount  of  his  wages  against  the  ves- 
.preferable  to  a  party  claiming  under  atrans- 
T  Dj  way  of  mortgage,  but  that  the  men 
te««r?ed  their  privilege  uf>on  the  vessel  for  their 
r^^w  and  materials  furnished  only  so  long  as 
leV  retamed  possession  of  the  ship.  Frechette 
.  GoBseHn  et  a^,  1  L.  G.  R.  145,  S.  G.  1851. 

416.  Under  the  provisions  of  the  Merchant 
hipping  Act  of  1&4,  a  seaman  who  has  con- 
'Mted  and  signed  articles  for  a  voyage  to  British 
forth  America  and  back  to  a  final  port  of  dis- 
barge  in  the  United  Kingdom,  is  not  entitled  to 
ecover  wages  here  on  the  ground  of  apprehen- 
ion  of  danger  to  life,  in  consequence  or  the  al- 
^  unseaworthiness  of  the  vessel.  The  Pilot 
%T€,  8  L.  G.  R.  99,  V.  A.  G.  1851 ;  G.  36  Vic. 
ap.  128,  sec.  26. 

417.  Action  was  brought  bv  a  seaman  for 
^a^  at  Quebec,  under  articles  of  agreement 
bat  stipuIiUed  that  *^  the  several  persons  whose 

names  are  hereto  subscribed  herebv  agree  to 

'^ve  on   board  the  said  ship  in  the  several 

capacities  expressed  against  their  respective 

names  on  a  voyage  from  the  port  of  Liverpool 

to  Constantinople,  thence,  if  required,  to  any 

ports  and  places  in  the  Mediterranean  or  Black 

'  Sea,  or  wlierever  freight  may  offer,  with  the 

liberty  to  call  at  a  port  for  orders,  and  until 

'her  return  to  a  final  port  of  discharge  in  the 

'  United  Kingdom,  or  for  a  term  not  to  exceed 

'  twelve  months  " — Held,  that  action  for  wages 

ould  be  brought  on  such  agreement  at  Quebee, 

iodthat  the  seamen  could  not  be  compelled  to 

etum  to  a  final  port  of  discharge  in  the  United 

kingdom.    Ihe  Varuna  in  re,  6  L.  G.  R.  312, 

L  A.  C.  1855. 

418.  Under  the  Merchant  Shipping  Act  of 
864^  a  seaman  cannot  institute  proceedings  for 
f  ages  in  the  Superior  Gourt,  though  process  is 
>e?nn  by  capias.^  Smith  v.  Wright,  6  L.  C.  R. 
«0,S.C.1&6. 

419.  Seamen's  wages  are  privileged,  and  are 
ayable  in  preference  to  a  mortgage  on  a 
team  boat  navigating  Ganadian  waters.  Mit- 
M  V.  Qnuineau  £  divers,  7  L.  G.  J.  218, 
»  C.  1858;  2383  G.G. 

•Any  K«intD  or  apprentlee  belODgfng  to  any  thlp 
^pwwed  in  either  of  the  said  proTlnoes,  or  any  penon 
nu;  aathorized  on  his  behalf,  may  sue  in  a  sammary 
JgBer  before  any  judge  ot  the  tiewlonB  ot  the  peace,  any 
Mfpof  a  county  eonrt,  stipendiary  magistrate,  police 
Ba«im«t(>,  or  any  two  justices  of  the  peace  acting  in  or 
iaff  the  place  at  which  the  service  has  terminated,  or  at 
I?  kt  u  •*■"*»  w  apprentice  has  been  discharged,  or 
ftwnich  any  OMster  or  owner,  or  other  pen*on  upon  whom 
oe  Claim  is  made  is  or  resides,  for  any  am«>anf  of  wages 
jae  to  meh  spaman  or  apprentice,  not  exceeding  l&M) 
^^  '■1  ■^▼e  the  costs  of  any  proceedings  itor  the  re- 
M  ?r  *|*^'*^f  >*  KK»  as  the  ttame  becomes  payable ;  and 
^  J^dge>  magistrate,  or  Jnstioea  mar  apon  complaint 
MiMth  to  be  made  to  him  or  them  by  such  seaman  or 
Wvatioa.  or  on  his  behalf,  summon  such  master  or 
•*««,  or  other  penon  to  appear  belbre  him  or  them  to 
laiwer  sash  eomplafait.  »  Vlo.  cap.  1S9,  sec.  tt. 


420.  In  an  action  to  obtain  possession  of  a 
vessel  of  which  the  owner  claimed  to  have  been 
wrongfully  deprived  by  a  htkWiff—Held,  inter 
alia,  that  a  maritime  lien,  such  as  that  of  a  sea- 
man for  wages,  might  be  lost  by  delay  to  enforce 
it  and  the  rights  of  others  intervening.  The 
Haideein  re,  10  L.  C.  R.  101  &  2  8.  V.  A.  C. 
25,  V.  A.  G.  1860. 

421.  And,  held,  in  the  same  case,  that  no  sea* 
man  engaged  on  a  voyage  or  engagement  to  ter- 
minate in  the  United  Kingdom  can  sue  in  any 
court  abroad  for  wages,  unless  he  is  dischareea^ 
without  such  sanction  as  is  required  by  the  Act. 
lb.,  &  G.  36  Vic.  cap.  129,  sec.  58. 

422.  A  captain  of  a  vessel  has  no  lien  for  his 
wages  on  the  vessel.  Jasmin  v.  Liifantasie,  7 
L.  C.  J.  119,  S.  G.  &  13  L.  G.  R.  226,  8.  G.  1863  j 
2383,  sec.  4,  G.  G. 

42.3.  On  a  motion  made  to  quash  a  writ  of 
saisiearrit  on  the  ground  of  the  insufficiency  of 
the  affidavit — ^e^c^that  under  the  common  law 
of  France,  which  is  in  force  in  Lower  Ganada, 
the  captain  of  a  barge  has  a  lien  upon  it  for  his 
waees  as  long  as  he  remains  on  board ;  and  that 
right  includes  the  right  of  seizure  before  judg- 
ment without  the  formality  of  an  affidavit,  as  re-- 
C|uired  by  G.  S.  L.  G.  cap.  63,  such  seizure  being 
m  the  nature  of  saisie  conservatoire.  Du- 
beault  V.  Robertson,  8  L.  G.  J.  333,  G.  G.  1864. 

424.  But  on  an  exception  to  the  form  urged 
the  following  month  before  another  judge,  it  was 
decided  that  the  captain  of  the  vessel  had  no  lieu 
on  it  for  his  wages,  according  to  the  decisions  or 
the  courts  in  this  province  during  the  last  thirty- 
six  years,  but  that  a  sailor  had  such  a  lien  by  a 
recent  statute.  lb.,  &  8  L.  G.  J.  334,  G.  G.,  & 
2383,sec.  4,  G.  G. 

425.  But,  held,  that  a  seaman  even  couM  not 
attach  the  vessel  before  judgment  without  mak- 
ing the  affidavit  usual  in  attachments  before^ 
judgment.    lb. 

426.  The  master  or  captain  of  a  ship  has  no 
claim  or  privilege  on  his  vessel  for  his  wages » 
DelisU  V.  U&uyer  et  al\,  15  L.  G.  J.  262,. 
S.  G.  R.  1871 ;  2283,  sec.  4,  G.  G. 

427.  A  captain  of  a  barge  has  no  right  or 
privil^e  of  conservatory  process  on  the  barge- 
for  his  wages.  Dagenais  v.  Douglas,  16  L.  G.  J- 
109,  S.gTr.  1871. 

XI 11.  Seizure  of  Vessels. 

428.  In  a  suit  brought  by  the  owner  of  a  vessel 
to  obtain  possession,  alleging  that  he  had  been 
wrongfully  deprived  thereof  by  one  E,  a  bailiff^ 
in  certain  suits  for  wages — Held,  that  under  the 
Merchant  Shipping  Act,  sec*  526,  a  ship  could 
not  be  seized  upon  an  order  made  against  a 
person  who  at  the  time  was  neither  owner  nor 
entrusted  with  the  possession  or  control  of  her.* 


*  And,  in  ease  saffldent  dlstrees  cannot  be  fonnd,  snoli? 
Jndce.  magistrate  or  Jostices  may  cause  the  amount  of 
snch  wages  and  expenses  to  l>e  levied  on  the  ship  In 
respect  oT  the  service  on  board  which   the  wajres  are 
claimed,  or  the  tackle  and  apparel  thereof;  and,  if  such 
ship  is  not  within  the  Jarisdiction  of  such  Jndffe,  maffls- 
trale  or  Justices,  then  they  may  cause  the  party  on  whom 
the  order  for  payment  is  made  to  be  apprehended  and 
committed  to  toe  common  gaol  of  the  locality,  or,  if  there 
be  no  ftaol  there,  then  to  ihat  which  is  near  to  the 
locality,  for  a  time  not  less  than  one  nor  more  than  three 
months,  under  each  such  condemnation.   C.  86  Tie.  cap.. 
12»,  seo.  66. 


^5 
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-The  Sendee,  10  L,  C.  R.  101  &  2  S.  V.  A.  C.  26, 

V.  A.  C.  1860. 

XIV.  Supercargo. 

429.  Wages  of. — A  supercargo  is  entitled  to 
ja  gucmtum  meruiL  if  there  be  no  specific  agree- 
ment to  pay  him  wages  or  to  allow  him  a  per- 
•rentage  on  the  value  of  the  cargo  exported  and 
imported.  Ihizo  v.  Jones,  2  Rev.  de  L6g.  76, 
K.  B.  1820. 

XV.  Termination  of  Voyage. 

430.  In  an  action  by  a  carpenter  employed  on 
the  vessel  for  his  wages,  the  case  turned  entirely 
upon  the  question  whether  the  promoter  was 
^entitled  to  sue  for  his  wages  in  Quebec  on  the 

f  round  that  the  voyage  for  which  he  had  engaged 
ad  terminated  in  consequence  of  the  ship  havmg 
■abandoned  or  deviated  from  the  voyage  mention- 
-ed  in  the  articles  of  agreement,  which  were  for  a 
voyage  from  London  to  Sunderland,  thence  to 
iiio  Janeiro  and  any  ports  in  North  and  South 
America,  the  West  Indies,  Cape  of  Good  Hope, 
^he  Indian  or  Chinese  Sea,  Australasia,  anci 
•back  to  a  final  port  of  discharge  in  the  United 
Kingdom  or  continent  of  Europe  between  the 
Elbe  and  Brest,  voyage  not  to  exceed  twelve 
cnonths.  The  ship  went  from  London  to  Sunder- 
J  and,  thence  to  Rio  Janeiro,  thence  to  the  Cape  of 
Oood  Ho{)e,  thence  to  St.  Helena  and  the  Island 
of  Ascension,  and  thence  to  Quebec — Held,  that 
Ahis  was  not  a  prosecution  of  the  voyage  as  de- 
scribed  in  the  articles,  and  amounted  in  effect  to 
A  deviation  under  the  Merchant  Shipping  Act 
of  1864,  sec.  190.  The  Prince  Edward  in  re,  8 
L.  C.  R.  293,  V.  A.  C.  1858. 


MILEAGE. 
I.  Of  Bailiff,  see  BAILIFF,  Fees  of. 


JMILITIA— See  MILITIA  LAW. 


MILITIA  LAW. 

I.  Liability  op  Volunteers,  431. 

II.  Payment  of  Militia,  432. 

I.  Liability  of  Volunteers. 

431 .  On  a  writ  of  habeas  corpus  addressed  to  the 
•commandant  of  the  garrison  of  Quebec  to  bring 
■up  the  body  of  the  petitioner,  a  volunteer,  then 
in  custody  for  an  alleged  breach  of  discipline,  it 
being  urged  that  it  did  not  appear  that  the  alleged 
misconduct  took  place  while  the  petitioner  was 
in  actual  service — Held,  that,  under  29  &  30 
Vic.  cap.  12,  he  was  liable  to  be  tried  by  court 
-martial  for  misconduct  while  present  at  a  parade 
of  his  corps,  though  not  actually  serving  in  the 
ranks  at  the  time.  Rickaby  exp,,  17  L.  C.  R. 
270,  Q.  B.  1867. 

n.  Payment  OF  Volunteers. 

432.  Under  C.  31  Vic.  cap.  40,  sec.  27,  which 
enacts  that  the  active  militia  shall  be  liable  to 
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be  called  out  to  aid  the  civil  power  during  nM\ 
or  other  emergencies,  and  authorizes  two  jtuutti 
of  the  peace  to  call  them  out,  paymeot  for  tcei 
services  cannot  be  resisted  by  Hie  niuoicipalitj 
on  the  ground  that  there  was  no  emn^eaci 
which  justified  the  justices  of  the  peace  b  cal! 
ing  them  out.  McKay  v.  The  Mayor,  h.,  ^ 
Montreal,  20  L.  C.  J.  221, S.  C.  1876 ;  C.40  y.i 
cap.  40. 

MILLS— /Sf^e  SEIGNIORIAL 
EIGHTS. 


MILL  STEEAMS— Sec  SERVI- 
TUBES. 


MINISTEE  OF  EDUCATIOK. 

I.  Powers  of. 

433.  An  order  having  been  given  by  \ 
minister  of  public  instruction  againstahe  '^h 
commissioners  of  the  parish  of  St  Frao^otf 
Salles,  and  the  latter  having  refused  to  ob«T 
had,  the  former,  in  connection  with  a  rate  ptyt 
caused  a  writ  of  mandamus  to  issue — EtU^i^ 
the  minister  of  instruction  sliould  be  placed  ^ 
de  cour  without  costs,  but  that  the  mandani 
would  hold  good  with  respect  to  hits  co-p.^ 
suioant,  Ckauveau  ei  al.  &  The  School  Ai 
missioners  of  the  Parish  of  St,  Fran^U 
Salles,  2  R.  C.  230,  Q.  B.  1872. 


MINISTEES    OF     EELIGION-^ 
CLEEGYMEN. 


MINOES— Se«  MINOEITY. 


MINOEITY. 

I.  Minors. 

Action  Against,  434-436. 

Action  for  Goods  Sold  to,  437. 

Alienation  of  Property  of,  438. 

Contracts  6y,439. 

Custody  of,  440-442. 

Disabilities  of,  443. 

Donations  to,  444. 

Emancipation  of,  445,  446. 

Guardianship   of,  447. 

Liability  of,  448-463. 

Obligations  by,  454. 

Pleading  by,  455. 

i'o«7er«o/;456,462. 

Ratification  by,  463. 

Representation  of,  464. 

Rights  of,  465-468. 

Rights  of  Creditors  of,  469. 

Rights  of  Parents  of,  470,  471. 

ScUe  by,  472,  473. 

Sale  of  Land  belonging  to,  474,  475. 

Wills  by,  476. 

II.  Prescription  Ditbikg,  477. 

III.  Rescission  of  CoNTBi.cTa  Made  Dn 
478. 


837  MINOBITT. 

J.  MWORS. 

434.  Action  Against. — A  minor  cannot  be  im- 
pleaded in  hie  own  name  for  necessaries  for 
vliich  he  is  liable^  the  proper  remedy  being 
aeaJD^t  his  tutor.  Cooper  v.  McDougcdly  i 
L:  C.  R.  224,  8.  C.  1864  ;m  C.  C. 

435.  Action  of  damages  was  brought  against 
b  iiiinor  individually  for  seduction ,  paternity,  &c ., 
and  against  his  father,  both  individually  and  as 
rtpT«9enting  his  son — Held,  confirming  the  judg- 
ment of  the  court  below,  that  such  action  could 
aot  be  brought  against  a  minor,  except  by  means 
r>f  a  tator  or  curator  duly  appointed,  and  that  tlie 
t'ftther  was  not  responsible  either  in  his  own 
[.ame  or  as  representing  his  son,  without  being 
M>  appointed,  ffislop  &  Emerick  et  a2.,  9 
LC.R.283,  Q.  B.  1867. 

436.  In  an  action  brought  against  a  person  who 
Bnws  a  minor  at  the  time  of  the  issue  of  the  writ 
^i  major  at  the  time  of  the  service — Held, 
[hat  ?uch  action  would  be  dismissed  on  an  ex- 
-tptioQ  to  the  form.  Chalifoux  v.  Thouin,  2 
L  C.  J.  187  &  9  L.  C.  R.  71,  S.  C.  1868. 

♦37.  Action  for  Goods  Sold  to. — Action  was 
>rDught  for  ^ooids  sold,  and  the  defendant  pleaded 
hst  at  the  time  he  purchased  he  was  a  minor — 
Md,  dismissing  tne  answer  of  plaintiff  that 
tff^ndant  had  promised  to  pay  smce  he  came 
f  a^c«  that  no  action  would  lie  on  such  a  pro- 
nife  in  commercial  matters  except  when  made 
B  writing.  Marm  v.  Wilson,  3  L.  C.  J.  337, 
\C.  I>t59;  1235,  sec.  2,  C.  C. 

4:i^.  Alienation  of  Property  of — A  tutor 
ibtained  an  order  on  the  advice  of  an  assemble 
^  parmis,  to  sell  the  property  of  his  ward,  and 
beunier  was  contested  by  the  appellant,  his  sub- 
ator—ifeW,  reversing  the  judgment  of  the  court 
lek'W,  that  very  strong  reasons  were  necessary 
II  authorize  the  alienation  of  immoveables  be- 
MijnDg  to  minors,  and  such  property  should 
ntrbesold  except  when  there  is  an  absolute 
iv>ce:$f  ity  for  doing  so,  and,  in  the  absence  of 
tfu»f of  such  necessity,  even  the  advice  of  an 
t^nJiUe  depcarenis  is  not  sufficient  %  order  the 
*lf-*  Beliveau  &  ChevrefiU,  2  Q.  L.  R.  191, 
?.B.  1876;  297,  298  &  295  c.  C. 

43V.  Conir<»ci8  by. — A  contract  made  by  a 
I'ioor  is  not  null  deplein  droit.  Casgrain  v. 
ia}>ai3, 2  Rev.  de  Leg.  206,  K.  B.  1820 :  986  & 
fe:  C.  C. 

44«i.  Custody  of. — Where  a  father,  a  widower, 
*i  ziven  his  child  to  another  to  be  fed,  clothed, 
Inrateil  and  brought  up,  and,  after  the  child 
*i  remained  with  such  person  for  four  years 
ai  apwards,  and  had  become  attached  to  him, 
ff^ajdit  demand  in  restoration,  which  was  resist- 
d  l'>  the  other  on  the  gronnd  of  a  subsisting 
nitract  to  that  effect—lTcW,  reversing  the 
^*»»n  of  the  court  below  (13  L.  C.  J.  57)  that 
ty  contract  by  which  a  father  deprives  himself 
(  hi:«  paternal  right  is  immoral  and  may  be  set 
•ide  Kennedy  v.  Barlow,  17  L.  C.  J.  263, 
IB  l><69;1258  4kl259C.  C. 

441.  On  the  hearing  of  a  writ  of  habeas  corpus 
'  t|f«ared  that  two  children,  a  boy  aged  four- 
fcto  and  a  girl  aged  seventeen,  had  lefl  home 


*BBt,  b^  m  iceent  atatnte,  the  rule  here  laid  down  and 
piroTyoaM  of  the  arrtdea  of  the  Code  herewith  cited 
■■ade  to  apply  onlv  to  proper^  which  exceeds  In  value 
Wi  Q.a51^oap.7AQ.d6yio.CH»fl.l7fcl8. 
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with  the  petitioner  against  the  wishes  of  their 
father,  but  with  the  consent  of  the  mother,  for 
the  purpose  of  remaining  with  the  petitioner, 
but  navmg  gone  part  of  the  distance  they 
changed  their  mind  andxiid  not  wish  to  go  any 
further,  and  were  taken  care  of  by  defendant, 
with  whom  they  wiUingly  resided — Beld,  that 
the  court  would,  not  exercise  any  coercion  over 
them.  Bivard  v.  Goulet,  1  Q.  L.  R.  174,  S.  C. 
1876. 

442.  And  in  another  case  on  a  writ  of  habeas 
corpus  to  gain  possession  or  custody  of  his 
child,  a  girl,  fourteen  years  of  age,  then  living 
with  her  mother — HeM,  that  the  writ  of  habeas 
corpus  would  not  lie  for  that  purpose,  but 
merely  for  the  purpose  of  seeing  that  no  person 
was  restricted  of  his  liberty  illegally ;  and  that, 
where  a  minor  child  was  brought  before  a  iudee 
on  habeas  corpus,  her  own  statement,  if  she  Be 
of  sufficient  age  to  jud^e  for  herself,  will  be 
taken  as  to  whether  she  is  so  restricted  or  not. 
Stoppellben  v.  Hully  2  Q.  L.  R.  266,  S.  C.  1876. 

443.  Disdbilities  o/",— rWhere  a  person  seeks 
to  recover  a  sum  of  money  loaned  to  a  minor 
it  is  incumbent  on  him  to  prove  that  the  money  * 
wasemployed  to  the  profit  and  advantage  of  sucn 
minor.  Miller  v.  DemeuUf  18  L.  C.  J.  12  &  2 
R,  L.  60,  C.  C.  1874 ;  290,  984,  986  &  986  C.  C 

444.  JJonations  to. — An  acceptance  and 
registration  by  minors,  sub6e<}uent  to  their 
majorit}r,  of  a  donation  made  prior  thereto,  will 
not  avail  creditors,  if  registered  subsequent  to 
the  donation,  but  prior  to  such  acceptance  and 
registration.  Boy  v.  Vticher  et  al.,  16  L.  C.  J. 
43,  S.  C.  R.  1871 ';  193  &  806  C.  C. 

446.  Emancipation  of. — A  minor  aged  nine- 
teen years  and  upwards  may  be  emancipated  as 
regards  the  administration  of  her  property. 
ShavD  exp.  &  Cooper,  9  L.  C.  J.  166,8.  C.  1864; 
319  C.C. 

466.  A  marriage  susceptible  of  being  annul- 
led, and  of  which  the  nullity  is  demanded,  affects 
the  emancipation  of  the  minor  who  has  con- 
tracted it.  Bum  et  al.  v.  Fontaine,  4  R.  L. 
163,  S.C.  1872;  314  C.  C. 

447.  Guardianship  oj. — A  curator  and  not 
a  tutor  must  be  appointed  to  a  minor  emanci- 
pated by  marriage.    lb.,  &  317  C.  C. 

448.  Liability  of — In  an  action  against  a 
minor  for  the  price  of  boots,  supplied  to  him 
for  his  use — Held,  that  action  could  be  brought 
against  him  in  his  own  name  for  objects  of 
necessary  use,  for  the  payment  of  which  he  was 
responsible,  and  it  was  not  necessary  in  such  a 
case  that  the  action  should  be  directed  against 
the  tutor.  Thibodeau  v.  Magnan  &  Lauran- 
deau  V.  GuenTi,  4  L.  0.  J.  146,  S.  G.  1860  ;  322 
C.C. 

449.  A  minor  carrying  on  trade  may  legally 
bind  himself  for  his  board  and  lodging,  and  in 
such  case  may  be  arrested  under  a  writ  of 
capias.  Browning  v.  Yuile  &  Wales,  12  L.  C.  R. 
292,  8.  C.  1862. 

460.  The  plaintiff  sued  the  defendant  for 
board  and  lodging  at  his  hotel,  and  proved  that 
the  defendant  nad  for  three  years  and  upwards, 
with  the  consent*  of  his  tutor,  his  father  ana 
mother  being  dead,  carried  on  trade  and 
business,  and  that  he,  the  plaintiff,  was  unaware 
the  defendant  was  a  minor,  that  he  was  long 
past  the  age  of  puberty,  and  that  his  style  of 
living    at    the    hotel    was  not  expensive   nor 
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greater  than  was  juetified  by  his  rank  and 
station  in  life.  The  defendant  was  held  to  be 
liable,  and  he  was  condemned  to  pay.  Brovm' 
ing  V.  GaUy  6  L.  C.  J.  251,  S.  C.  1862 ;  322C.  C. 

451.  Action  was  fought  by  a  notary  for  a 
tutor's  and  executor's  account — Uelay  that 
minors  as  well  as  their  tutors  are  directly  liable 
for  the  price  of  an  account  of  the  gestion  of 
their  tutor  rendered  by  him,  although  it  was 
the  tutor  who  employed  the  notary.  Ecaion  v* 
Court  et  al,  8  L.  U.  J.  124,  S.  C.  1864. 

452.  Eeld,  on  a  demand  against  a  minor, 
become  major,  to  take  up  the  instance  of  a  tutor 
ad  hoc  to  himself  that  he  could  not  be  compelled 
to  do  80.  The  Corporation  of  St.  Norbert, 
d' Arthtibaska  v.  Champoux  &  The  Corporation 
of  St.  Norbert  d^Arthabaska  v.  Facaud,  1 
Q.  L.  R.  376,  S.  C.  R.  1874. 

453.  A  minor  engaged  in  trade  is  liable  on  a 
promissory  note  given  bv  him  for  goods  pur- 
chased for  the  purposes  of  nis  business.  The  City 
Bank  V.  Laflcur,  20  L.  C.  J.  131,  S.  C.  1875. 

454.  Obligations  by. — The  nullity  of  an  obli- 
gation entered  into  by  the  tutor  of  a  minor  with- 
out the  authorization  required  by  law  is  rela- 
tive, and  can  only  be  invoked  by  the  minors 
themselves.  Venner  v.  Lortie,  1  Q.  L.  R.  234, 
8.  C.  R.  1876. 

455.  Pleading  by. — ^In  an  action  by  a  minor 
for  damages,  the  defendant  pleaded  by  peremp- 
tory exception  the  lack  of  assistance  of  a 
curator,  and  the  plaintiff  moved  to  dismiss  the 
plea  on  the  ground  that  it  should  be  pl^uled  by 
exception  to  the  form — Held,  that  the  exception 
was  properly  brought,  and  the  motion  was  re- 
jected with  costs.  Crump  v.  Middlemiss,  5 
L.  C.  J.  48,  S.  C.  1860. 

456.  Powers  of. — A  minor  cannot  become 
surety,  and  if  he  do  give  bail  for  another  and 
is  sued  as  such  and  pleads  his  minority,  the 
action  must  be  dismissed.  Deroussel  v.  Binet, 
2  Rev.  de  L^g.  32,  K.  B.  1820. 

457.  A  minor  if  he  be  a  merchant  may  not 
only  contract  in  the  way  of  his  trade  but  may 
sue  alone  upon  his  contract  and  without  his 
tutor.  Black  v.  Esson,  2  Rev.  de  Leg.  784, 
K.  B.  1820 ;  304  C.  C. 

458.  A  minor  of  the  age  of  twenty  can  be- 
queath personal  property  to  a  tutor.*  Durocher 
ei  al.  v.  Beaubien  et  al,  S.  R.  307,  E.  6. 1828. 

459.  On  appeal  from  a  judgment  rendered  in 
a  Circuit  Court — Heldy  that  a  minor,  a  trader, 
eould  be  sued  and  condemned  for  debts  con- 
tracted in  the  course  of  his  business  without  it 
being  necessary  that  a  tutor  be  appointed  to 
him,  such  minor,  with  respect  to  such  trans- 
action, being  of  full  age.  Danois  v.  CoU,  5 
L.  C.  R.  193,  S.  C.  1865 ;  304  C.  C. 

460.  A  married  woman,  after  the  death  of  her 
husband,  sought  to  have  a  deed  of  exchange  of  a 
certain  immoveable  property  made  during  the 
lifetime  of  her  husband  with  her  ratification  set 
aside,  and  the  property  declared  to  be  hypothe- 
cated for  the  amount  of  her  dower  with  in- 
terest, etc,  on  the  ground  that,  being  a  minor 
at  the  time  it  was  executed,  her  ratification  was 
null — Heldy  reversing  the  judgment  of  the 
court  below,  that  a  hypothec  guaranteeing  the 


*  Minors,  (even  of  the  Age  of  twenty  years  and  over) 
whettier  emanoipated  or  not,  are  ineapable  of  beqneath- 
iBg  an  J  part  of  tneir  property.   888  C.  C— £i>. 


]>ayment  of  a  dower  prefix  is  an  iramovea! 
right,  and  may  be  validly  alienated  by  ami 
emancipated  by  marriage.  Miirisu  et  al 
Brault,  4  L.  C.  J.  60  k  10  L.  C.  R.  157,  Q. 
1859. 

461 .  And  held,  also,  that,  in  order  to  wt  u 
a  deed  passed  during  minority,  it  is  neceaBsry 
onlv  to  allege  lesion  but  to  prove  it.  lb.,  i\ 
247",  314,  322  &  1002  C.  C. 

462.  A  minor  has  not  the  right  to  sue  in 
own  name  for  the  recovery  of  wages  when 
engagement  has  been  made  by  his  father,  nc 
whose  power   and  control    he   is.    AUmri 
Wilcot,  13  L.  C.  J.    28,   C.    C.  186S;  II 
C.  C.  P. 

463.  Ratification  by. — A  settlement  of  «• 
counts  between  a  tutor  and  his  wards  l«sedud 
an  in  ventorjr  where  the  ages  of  the  childreb  arj 
still  uncertain,  will  not  be  set  aside  if  the  tn\^ 
action  has  lieen  ratified  by  subsequent  tr&n> 
actions  between  the  parties  at  a  period  wb 
the  minors  were  of  full  a^e,  had  ceaf^  to 
under  the  control  of  their  tutor,  and  h&i 
knowledge  that  the  inventory  was  incorrec;! 
Motz  V.  Moreauy  10  L.  C.  R.  84,  P.  C.  18S0 

464.  Representation  of. — ^In  an  action  in  ii: 
tition  of  the  property  oi  a  community  in  nb-c 
there  are  minor  children  concerned,  5q: 
minors  may  be  represented  by  a  tutor  ad  t-v 
McTavish  &  Pyke^  3  L.  C.  R.  101,  Q.  B.  IB5.T 
305  C.  C. 

465.  Rights  of. — Where  a  sale  made  It 
minor  was  set  aside  on  the  ground  of  le^ca 
Held,  that  as  the  only  proof  of  good  faith  ori  d 
part  of  the  defendant  was  that  the  minor  hi 
oeen  in  the  habit  of  transacting  his  own  af'il^ 
the  minor  was  entitled  to  the  fruits  &nu  : 
venues  of  the  property  accrued  eince  the  5&> 
iKxrivitre  v.  Arsenault  &  Larimirty  5  L.  C  i 
220,  S.  C.  1861 ;  322  &  1002  C.  C. 

466.  A  minor  who  is  married,  and  ih€ffl 
emancipated,  may  bring  a  moveable  aci;<>u 
his  own  name  for  a  sum  exceeding  twentT-n 
dollars.  Ryan  v.  Minogue,  7  L.  C.  J.  127,  C. 
1863;  3^C.  C. 

467.  A  minor  sixteen  years  of  age  and  ' 
wards  has  a  right  to  chooee  the  person  wj 
whom  he  or  she  will  reside.     Cooper  ^y 
Tannery^  L.  C.  J.  113,  Q.  B.  1863. 

468.  A  minor  cannot  com(>el  his  father 
pay  his  board  when  he  is  earning  enough  hi 
self  to  pay  tor  it.  VeHUUe  v.  ju^ceuf,  6  B 
25,  C.  C.  1874  ;  165  &  170  C.  C. 

469.  Rights  of  Creditors  o/".— The  prope 
of  certain  minors  having  been  seized  and  UJ 
in  execution,  the  tutor  filed  oppocdtion  an  1 ' 
collocated  tor  a  certain  sum.  The  appellAi> 
the  case  had,  on  the  day  fixed  by  the  d'ort 
the  homologation  of  the  report,  moved  ior  i* 
to  file  an  opposition  o/Sn  dc  con^erver  m  x 
ordre,  in  virtue  of  a  claim  founded  on  a  jadgv 
against  the  father  of  the  minora.  The  uy 
was  rejected  on  the  ground  that  the  judgm^r 
question  had  ceased  to  be  executory,  an*i 
allegation  of  the  insolvency  of  the  tutor  wa' 
suifacient  without  alleging  the  insolvency  oi 
estate  of  the  minors,  and  also  because  tfie  d 
of  the  opposants  being  presented  at  k:>  U 
stage  of  the  proceedings  was  calculated  t>i 
prive  the  minors  of  the  use  of  moneys  of  wi 
they  stood  in  need.  Doyle  ei  al.  &  Me  Lea 
al,  10  L.  C.  R.  309,  S.  C.  &  Q.  B.  1860. 
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i70.  Rights  of  Parents  of. — A  father  who  has 
;  t^en  appointed  tutor  cannot  sue  for  the 

rof  his  minor  son.     Carson  v.  Bis  hop  y  2 
624,  S.  C.  1870. 
[71.  A  faiher  as  such  has  a  right  to  utilize 
; services  of  his  minor  child,  to  hire  him  out 
i  to  sue  for  his  wages.     Caron  v.  Sylvain,  1 
C.  245,  C.  C.  1871 ;  243  &  244  C.  C. 
IT2.  Sale  by. — A  minor  having  reached  the 
;  Kj^  majoritj  took  action  to  recover  possession 
1  piece  of  land,  being  his  share  in  the  suc- 
SMon  of  the  father,  which  he  was  induced  to 
kfii^r  to  his    brother  in  consideration  of  a 
latl  euDi  of  money  bearing  no  reasonable  pro- 
rtion  to  the  actual  value  of  the  land,  and 
)icb  land,  along  with  all  the  rest  of  the  im- 
liveable  property   in   the 'succession    of  the 
tber,had  been  transferred  to  another,  and  the 
ieniknt  pleaded  that  the  plaintiff  could  not 
fUiD  the  conclusions  of  his  action  without 
kriog  to  return  what  he  had  received,  and  that 
^transfer  by  the  plaintiff  was  made  within  a 
w  months  of  his  majority,  and  that  he  had  for 
^me  time  previous  been  in  the  habit  of  man- 
nng  his  own  afi&irs — Held,  maintaining  a  de- 
iarrer  to  the  fir^t  plea,  that  the  minor  was  not 
)aDd  to  c^er  back  what  he  had  received,  and 
111  the  other  pleas  did  not  deprive  the  minor 
fhif)  right  of  action.    Larim^e  v.  Arsenault  & 
dri9tare,  5  L.  C.  J.  220,  S.  G.  1861 ;  322  &  1002 
LC. 

473.  And  such  sale  having  been  set  aside — 
Jdd,  that  the  minor  was  only  bound  to  reim* 
ttrse  the  holder  of  the  property  for  such  neces- 
uy  repairs  as  had  been  made  during  its  deten- 
Km.  lb. 

474.  Sale  of  Land  belonging  to. — ^Petitory 
dion  was  brought  to  set  aside  a  deed  of  sale  of 
uid  belonging  to  minors  on  the  ground  that  the 
h,k  bad  not  been  attended  by  the  requisite 
bratalities — Held,  that  the  observance  of  such 
ormalities,  such  as  the  required  publication  of 
ale,  could  not  be  proved  by  verbal  testimony. 
PousHe  et  al.  v.  McGregor,  9  L.  C.  J.  332,  8.  C. 

m. 

475.  And  where  such  formalties  are  not 
hcallj  proved  to  have  been  made,  the  sale 
i^li  be  adjudged  to  have  been  inoperative  and 
^nll,  and  the  purchaser  of  such  land  at  a  public 
^e  will  be  condemned  to  restore  the  same, 
lb. 

476.  WilU  by, — ^In  a  petitory  action  by  a 
pQrchaper  at  a  judicial  sale  of  certain  lots 
of  laod  belonging  to  a  succession  to  obtain 
P<>sseeeioD  of  the  property  in  the  hands  of 
»  third  party-*^eM,  that  a  minor  of  the 
^e  of  twenty  years  could  not  dispose  of  his 
immoTeables  by  will.  Loranger  v.  Boudreau, 
d  L.  C.  R.  385,  Q.  B.  1859,  &  note  to  art.  458 
supra. 


11.  PfiKSCRIPTIOir  DUBINO. 

4T7.  Where  action  of  boundary  was  brought 
U  the  plaintiff  to  establish  the  boundaries 
wiween  himself  and  defendant — Held,  that 
ibe  prescription  of  ten  years  with  title  does 
Dot  ran  daring  the  minority  of  the  person  to 
*hoTn  it  is  opposed.  Devoyau  &  Jratson  & 
JMmc  et  ux.  &  Dubue  &  Devoyau,  1  L,  C.  J. 
J37,  Q.  B.  1836  j  2232  &  2269  C.  C. 


m.  Rescibsion  of  Contb^otb  Made  During. 

478.  In  an  action  in  which  the  question  of  the 
rescission  of  a  deed  made  by  a  minor  arose— 
Held,  reversing  the  decision  of  the  court  below, 
that  the  demand  in  rescission  of  such  deed  by 
reason  of  minority  or  fraud  must  be  madfe 
against  all  the  parties  interested,  and  within  ten 
years  of  the  period  of  majority.  Sykes  &  Shaw 
et  vir.,  15  L.  C.  R.  304  &  9L.  C.  J.  141,  Q.  B. 
1864. 


MISDEMEANOR— See     CRIMINAL 

LAW. 


MISNOMER. 
I.  Plea  of,  see  PLEADING. 


MISREPRESENTATION—  See  AC- 
TIONS Redhibitory,  INSOLVEN- 
CY, INSURANCE,  SALE,  WAR- 
RANTY,  &c. 


MISSING    DOCUMENTS— See   AT- 
TORNEYS AD  UTEM. 


MITOYEN  WALL— See  ACTION  BN 
BoRNAGE,  SERVITUDES,  &a 


MOB. 


I.  Liability  for  Damage  Caused  bt,  see 
DAMAGE. 


MOBILIZATION— See  MARRIAGE 
CONTRACTS. 


MONEY. 

I.  In  Hand,  see  BANKS,  TRUSTEES,  Ac. 

II.  Paid  in  Error,  see  ACTION  en  Ri:p£- 

TITION. 


MONEYS. 

I.  Of    Church  Fabriques,  see  CHURCH 
FABRIQUES. 


MORTGAGE— See  HYPOTHEC. 


MOTIONS— See  PROCEDURE. 
I.  For  Sbouritt  for  Costs,  see  COSTS# 
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MOVEABLES. 

I.  Actions  Concerning,  479. 
n.  Possession  op,  480,  481 . 
m.  What  are,  482. 

I.  Actions  Concerning. 

479.  In  an  action  in  revendication  of  a  violin 
n^hich  had  been  wrongfully  in  the  possession  of 
the  defendant — Held^  that  in  sucn  an  action 
each  party  had  a  right  to  go  into  the  question  of 
property.  Herbert  v.  Fennellj  7  L.  C.  J.  302  & 
13  L.  C.  R.  385,  Q.  B.  1863. 

n.  Possession  of. 

480.  A  lease  of  moveables,  where  the  party 
letting  is  not  in  the  habit  of  leasing  them  as  a 
business,  cannot  be  extended  indefinitely  by  tacit 
reconduction,  so  as  to  defeat  the  presumption  of 
ownership  arising  from  possession.  Bell  v.  Big" 
ney  et  al.  &  Miller,  3  L.  C.  J.  122,  S.  C.  1869  ; 
2268  C.  C. 

481 .  Possession  of  moveables  is  not  equiva- 
lent to  the  title  according  to  the  Code,  except  in 
commercial  matters.  Leblancv.Rasconietal., 
4  R.  L.  595,  Mag.  Ct.  1873 ;  2268  C.  C. 

in.  What  are. 

482.  The  tin  ves-sels  used  in  a  sugar  refinery 
in  place  of  troughs  are  moveables.  Lebrun  v. 
JDaousty  5  R.  L.  475,  C.  C.  1874 ;  384  C.  C. 


MUNICIPAL  CORPORATIONS. 

I.  Action  Against,  483-486. 

II.  Action  BY,  487-491. 

III.  Action  to  Annul  Sale  by,  492, 493. 

IV.  Appeal  in  Matters  of,  494,  495. 

V.  Assessments  by,  496. 

VI.  Assessment  Roll,  497-499. 

VII.  Assessors. 
Remuneration  of,  500,  501 . 

Vm.  Books  of,  602. 

IX.  Boundary  Lines,  503. 

X.  Bridges,  504. 

XI.  By-Laws. 
Commencement  of,  505. 
Confirmed  by  Statute,  506. 
Illegal,  501-^11, 
Interpretation  of,  512,  613. 
Nullitu  of,  514-520. 
Procedure  to  Set  Aside,  521. 

XII.  Carter's  Tariff,  622. 

XIII.  Change  of  Incorporation,  523, 

XIV.  Conviction  by,  624. 

XV.  Costs  in  Action  Against,  525. 

XVI.  Costs  of  Protest  of,  526. 

XVII.  County  Work,  627. 

XVIII.  Elections. 
Announcements  at,  528. 
Assessment  Boll,  529. 
Closing  of,  630-632. 
Contestation  of,  633-551. 
Corrupt  Practices  at,  562. 
Effect  of,  553. 

Implovment  of  Carters  at,  554-556. 

Formalities  in,  657. 

Nomination  of  Candidates^  558-564. 


Poll  Book,  565. 

Power  of  l^esident,  566,  667. 

Presidency  of,  568-574. 

Qualification  of  Candidates,  575-579. 

Returninq  Officer,  680. 

Rights  of  Voters,  581. 

Sureties  in  Contested  Cases,  582. 

Voting  at,  583-685. 

Voters  Lists,  586, 587. 

XIX.  Expropriation  iy,  588-590. 

XX.  Inspectors,  691-698. 

XXI.  Interest  on  Arrears  op  Taxes,  5W. 

XXII.  Jurisdiction  of. 
Over  Road,  600. 

XXIII.  Liability  for  Assessments  bt,  601- 
604. 

XXIV.  Liability  of,  605-619. 
For  Accidents,  620-623. 
For  Acts  of  a  Mob,  624,  625. 
For  Acts  of  Council,  626. 

For  Acts  of  its  Officers,  627-629. 
For  Damage  by  Water,  630-635. 
For  Loxoering  Streets,  636. 
For  Roads,  637-639. 
For  Trespass,  640. 

XXV.  Liability  of  Councillor,  641-643. 

XXVI.  Liability  op  Road  Inspector,  m 
Inspectors. 

XXVII.  Markets,  644. 

XXVIII.  Meetings  op. 
Where  Held,  645,  646. 

XXIX.  Municipal  Works,  647-649. 

XXX.  Negligence  of,  650. 

XXXI.  Notice  to,  651-653. 

XXXn.  Nullity  of  Proceedings  of,  fi54.t 

XXXIII.  Office  of  SEORETARY-TRELscRn 
Where  Situated,  655. 

XXXIV.  Petition    Against    Returx    tii 
Mayor,  666. 

XXXV.  Powers  of. 
Interpretation  of,  657. 
Of  Mayor  and  Clerk,  658. 
Of  Officers,  659,  660. 
Of  Surveyor,  661. 

To  Brina  Actions,  662. 

To  Employ  Legal  Advisers,  663. 

To  Exempt  from  Taxes,  664. 

To  Impose  Taxes,  665-669. 

To  Pay  Expenses,  670. 

To  Repeal  By-Laws,  671 . 

To  Sign  Promissory  Notes,  672,  673. 

To  Transact,  674. 

With  Regard  to  Boundaries,  675,  676. 

With  Regard  to  Loans,  677. 

With  Regard  to  Penalties,  678. 

XXXVI.  Privilege  of,  for   Assessment 
679. 

XXXVII.  Proofs-Verbal  op  Suferintex 

ENT,  680. 

XXXVIII.  Recovery  of  Fixes,  681. 

XXXIX.  Report  of  Delegates^  682. 
XL.  Rights  of. 

Over  Assessment  Roll,  683. 
With  Regard  to  Railways,  684. 
With  Regard  to  Water  Rates,  685. 
XLI.  Roads. 
Action  Concerning,  686, 687. 
Application  oj  Road  Act,  688. 
Closing  of,  689. 
County  Hood,  690. 
Liability  of  Proprietors,  691. 
Maintenance  of,  692-695. 
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Opmingqfj  696-698. 

Width  ofy  699. 

Winter  lioady  700-702. 

Al.  Sale  op  Land  for  TAXsa,  70^711. 

LIII.  Seal  op,  712. 

JV.  Secrbtary-Treasvreb,  713. 

LV.  Special  Tax,  714,716. 

LVI.  Status  op,  716. 

LVII.  Status   of  Couitty   Council,  717, 

LVIII.  Subject  to  Prohibition,  719. 
UX.  Superintendents,  720. 
TivERN  Licenses,  721,  722. 
[.  Vacancies,  723. 
il.  Vacancy  in  Council,  724-727. 
(II.  Valuation  Roll  of,  728. 
rv.  Water  Courses,  729. 
V.  Water  Rates,  730,  731. 

Action  Against. 

\^.  An  action  of  damages  will  lie  against  a 
lie i pal  corporation  for  irregularities  in  the 

of  immoveables  by  which  the  sale  is  declared 
L  and  that  rightof  action,  notwithstanding  the 
rigions  of  27  Vic.  cap.  9,  sec.  11,  exists  after 
J  ears  from  the  date  of  sale.*  The  Corpor- 
>ff  f^f  the  County  of  Arthabaska  et  al.  &  nar- 

U'L.  C.J.  226,  Q.B.  1870. 
H.  And  where  in  such  case  the  corporation 
§  not  plead  error,  and  are  unable  to  justify 
T  proceedings  or  otFer  to  indemnify  the  pur- 
ser, the  adjudication  will  be  maintained,  and 

rorporation  will  be  held  in  costs  and  dam- 
» towards  the  party  injured.  lb. 
do.  No  action  for  a  quantum  meruit  for  road 
rk  will  lie  a^inst  a  municipal  corporation 
ter  the  Municipal  Code.  Boutelle  v .  The  Oor- 
•ttiion  of  the  Village  of  DanmlUy  6  R.  L.  2, 
0.1874. 

is^.  Id  an  action  aeainst  a  municipal  cor- 
ratioD  for  neglect  to  Keep  the  roads  in  proper 
«ir,  it  L9  not  necessary  to  allege  in  the  declar- 
t)n  that  the  affidavit  requir^  by  27  k  28 
e.  cap.  43,  sec.  1,  has  been  filed  with  thej^a^, 
r  that  the  roads  in  question  are  situated  in 
\  municipal ity  of  the  parish,  nor  are  under  the 
strol  of  the  defendants,  when  it  indicates  in 
lAt  parish  the  road  complained  of  is  situated  .f 
^i  V.  The  Corporation  o/  St,  CUment,  5  R.  L. 
K  C.  G.  1874. 

n.  ACTIOH  BY. 

4^7.  Where  a  municipal  corporation  brought 
:tioQ  as  the  corporation  of  uie  parish  of  St. 
pa^alem  represented  by  the  municipal  council 
'  Si.  Jerusalem — Heldy  on  an  exception  to  the 
nn,  that,  as  none  but  the  Queen  can  sue  by  a 
Tresentative,  the  corporation  was  not  before 


*  Tbe  utioii  to  annul  a  sale  of  land  made  in  yirtiie  of 
»  provtoioDS  of  till*  chapter,  or  the  Tiirht  of  calling  in 
■■■stioiitlMUwfulnefa  thereof  is  prescribed  by  two  years 
xm  the  date  of  snch  adjndioadon.    1015  M.  C. 

*  f.mj  corporation  is  boond  to  maintain  the  roads 
■d  nde>walks  vnder  its  control  in  the  condition  re- 
ilred  by  Uw,  by  the procis-verbaux  and  by  the  by-laws 
'^b  x«galata  them,  nnder  a  penalty  not  exceeding 
*^ty  dollars  fbr  each  infraction  thereof;  soch  corporap 
TO  it  tortber  Tctponstbte  for  all  damages  resulting  firom 
be  non.«xeeailon  of  soch  proc^$^efwmXf  br-Iaws,  or 
■ovirion*  of  law,  saTtng  Ita  recourse  against  the  offloers 
vnte-payenindefluitt.    79811.0% 


the  court  and  there  was  no  jurisdiction.  The 
Corporation  oj  the  Parish  of  St.  Jerusalem  v* 
Gunn,  3  L.  C.  J.  234,  S.  C.  1859 ;  19  C.  C.  P. 

488.  A  municipal  corporation  has  no  right  en 
garantie  aeainst  its  council  for  malversation,, 
malice  or  bad  faith,  but  simply  in  actions  of 
indemnity.  Leclerc  v.  The  Corporation  of  the 
Parish  of  St,  Joachim  de  la  rointe  Claire  & 
Valois  et  al.,  7  L.  C.  J.  83,  S.  C.  1862. 

489.  Action  was  broueht  in  the  name  of  tlie 
municipal  council  of  Uie  township  of  West- 
chester— Heldy  in  appeal,  that  fluch  a  body  ha<i 
no  legal  existence,  and  that  the  action  must  be 
brought  in  the  name  of  the  corporation  it  re- 
presented. Lemesurier  &  The  Municipal  Coun- 
cil of  the  Township  of  Westchester,  li  L.  C.  R. 
314,  Q.  6.  1862. 

490.  The  corporation  of  Montreal,  under  27  & 
28  Vic.  cap.  60,  placed  a  seizure  on  the  goods  of 
the  appellant  for  the  amount  of  a  supplementary 
assessment  made,  in  consequence  of  his  having 
removed  from  the  place  for  which  he  was  first 
assessed  and  extended  his  business  between  that 
time  and  the  month  of  November  of  the  same 
year,  when  the  supplementary  assessment  was 
made.  The  defendant  contested  simply  on  the 
the  ground  that  he  had  paid  the  a8ses6>ments  for 
that  year,  but,  at  the  trial,  no  proof  was  made  by 
the  plaintiff  tiiat  the  formalities  with  r^ard  to* 
notices,  etc.,  prescril)ed  by  the  act  under  which 
the  seizure  was  made  had  been  observed — Heldy 
reversing  the  judgment  both  of  the  Superior 
Court  and  Court  of  Review,  that,  without  proof 
of  the  observance  of  such  formalities,  the  seizure- 
was  entirely  null,  and  the  defendant  would  h& 
entitled  to  at  least  nominal  damages  and  costs 
in  all  the  courts.  Matthews  &  The  Mayor,  d:c.y. 
of  Montreal,  I  R.  L.  610,  Q.  B.  1870. 

491.  In  an  action  by  a  municipal  corporation 
for  encroachments  on  a  public  road,  which  the 
defendant  pleaded  was  committed  by  persons 
possessing  the  property  on  the  other  side  of  the- 
road — Held,  on  aemurrer,  that  the  defendant 
could  not  set  up  that  the  encroachment  wa» 
made  by  third  parties.  TVte  Corporation  ofSt^ 
Jean  Baptiste  Isle  d^ Orleans  v.  Jxichance,  16* 
L.  C.  R.  315,  C.  C.  1866. 

HI.  Action  to  Ankul  Sale  by. 

492.  In  an  action  to  annul  a  sale  made  by  a 
municipal  corporation  by  reason  of  default  of 
payment  of  an  assessment  for  the  opening  of  a 
road — Held,  confirming  the  judgment  of  the 
court  below,  that  the  plaintiff  could,  by  an 
answer  to  the  exception  of  the  defendant,  invoke 
the  nullitv  of  a  bye-law  subsequent  to  the  one 
he  complained  of.  The  Corporation  of  St^ 
5arMoZ<?my&Z>c«arcy,16L.C.R.463,Q.B.1866. 

493.  And  held,  also,  that  a  party  has  a  direct 
action  to  set  aside  such  sale  by  reason  of  the 
nullity  of  a  by-law,  without  the  necessity  of 
making  a  demand  of  revision  or  of  appeal  from, 
such  by-law.    lb. 

IV.  Appeal  in  Matters  of. 

494.  In  matters  relating  to  municipal  cor- 
porations there  is  no  appeal  from  the  Superior 

•Municipal  officers  are  liable  for  their  acts  or  io- 
damages  unsinc  fh)m  their  reflisal  or  n^lect  to  discharge- 
their  duties  to  the  corporation  only.   2U0  M.  C. 
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Court  to  the  Court  of  Review.  Beaudryk  Work- 
mmy  12  L.  C.  J.  214,  S.  C.  R.  1868. 

496.  There  is  no  appeal  from  a  jud^ent 
Tendered  in  the  Circuit  Court  in  municipal 
matters  under  Act  1077  of  the  Municipal  Co(ie. 
^he  Corporation  of  the  County  of  Drummond  & 
The  Corporation  of  the  Paruh  of  Si.  GuUlaume, 
4  R.  L.  708,  S.  C.  1873  ;  1033  0.  C.  P. 

V.  Assessments  bt,  see  Liability  for. 

496.  Where  the  corporation  of  Montreal  was 
authorized  by  statute  to  make  certain  street 
improvements  and  to  assess  the  costs  on  the  pro- 
prietors of  real  estate  on  either  side  of  the 
streets  so  improved — Held,  that  the  city  sur- 
veyor's assessment  roll  should  show  that  the 
cost  of  the  improvements  was  proportioned  upon 
the  real  estate  according  to  the  frontage,  and 
that  an  assessment  roll  simply  stating  that  he 
had  assessed  on  the  property  according  to  law 
^as  insufficient.  Jenking  ei  at.  exp.,  12  L.  C.J. 
373,  S.  C,  1868. 

VI.  ASSESSMEKT   RoLL. 

497.  An  assessment  roll  is  null  if  the  assessors 
do  not  possess  the  proper  qualification  required 
by  law,  or  if  they  nave  not  taken  the  oath  re- 
quired, or  if  they  nave  not  signed  the  roll.*  Pat- 
ion  V.  La  Corporation  de  St  Andr6  d' Acton,  13 
L.  C.  J.  21,  S.  C.  1868. 

498.  And  the  notice  required  of  the  comple- 
tion of  the  assessment  roll  is  an  indispensable 
formality.f    lb. 

499.  An  assessment  roll  prepared  under  a  by- 
law ordering  the  raising  of  a  sum  of  money  by 
taxation  for  the  purpose  of  paying  the  debts  of 
the  corporation  and  the  expenses  of  the  muni- 
cipal council  is  null. J  Dubois  v.  The  Corpora- 
tion of  the  Village  of  Acton  Vale,  2  R.  L.  565, 
C.  C.  1870. 

Vn.  Assessors. 

600.  Remuneration  of — The  council  of  the 
City  of  Montreal  under  14  and  15  Vic.  cap.  128 
voted  a  remuneration  to  the  assessors  of  the 
city  at  the  rate  of  £225  per  annum  each.  The 
plaintiff,  one  of  such  assessors,  brought  action  for 
a  larger  amount — Held,  reversing  the  decision 
of  the  court  below,  that  the  decision  of  the 
•council  was  not  final  as  to  the  amount  of  such  re- 
muneration, and  that  the  assessors  under  the 
section  of  the  statute  above  quoted  had  a  right 
of  action  granted  for  a  reasonable  remuneration, 
to  be  established  by  witnesses  and  bcised  upon 


*  No  person  can  be  a  valuator  unless  he  poRsesses  as 
proprietor,  either  in  his  own  name  or  lo  that  of  his  wife, 
real  estate  to  the  valne  of  four  hundred  dollars,  accord- 
ing to  the  yaluation  roll,  if  there  is  one.  874  M.  0.  The 
valuation  roll  must  be  signed  by  at  least  two  of  the 
valuators  who  drew  it  up  or  caused  it  to  be  drawn  up,  and 
by  the  secretarr-treasnrer,  or  any  other  person  whom  they 
employed  as  clerk,  and  it  must  be  attested  by  all  sucn 
persons  on  oath.    726  M.  C. 

t  So  soon  as  the  valuators  have  deposited  the  valuation 
roll  in  the  office  of  the  council  the  secretary-treasurer 
must  give  public  notice  thereof.    782  M.  C. 

X  To  levy  by  direct  taxation  on  all  the  taxable  property, 
or  only  on  all  the  taxable  real  estate  of  the  municipality, 
any  sum  of  money  required  to  defhty  the  expenses  of 
administration,  or  for  any  special  purpose  whatever, 
within  the  scope  of  the  fanetiomi  of  the  council.   489  M.  C. 


the  value  of  the  services,  and  thai,  under  thf 
circumstances  of  the  case,  the  amount  deroaadd 
by  plaintiff  was  not  unreasonable.  Bofdango 
&  The  Mayor,  dec,  of  Montreal,  9  L,  C.  R.^, 
Q.  B. 1859, 

501.  But  held,  in  another  case,  that  assessors 
appointed  under  a  statute  authorizing  the  co^ 
poration  to  appoint  such  assessors,  and  to  graol 
them  such  remuneration  as  they  may  deem  fit, 
cannot  recover  on  a  ^[uantum  meruit  in  an  actioa 
against  the  corporation.  Gorrie  v.  The  Mokor, 
dtc,  of  Montreal,  8  L.  C.  R.  236,  S.  C.  1858. 

VIII.  Books  of. 

502.  A  secretary-treasurer  of  a  muDicipality 
has  a  right  to  refuse  to  allow  the  rate-pajer?  in 
take  extracts  themselves  from  the  roisters  aod 
Qther  books  and  documents  deposited  in  kii 
office,  and  such  books  and  documents  are  opea 
only  to  the  inspection  of  those  interested  aDdof 
members  of  the  council.*  Oagmer  v.  Vamiier, 
4E.  L.569,  C.  C.  1873. 

IX.  Bonin)ABY  Likes. 

503.  Article  774  of  the  Municipal  Code  doef 
not  destroy  the  relations  of  neighbors,  aai 
especially  the  obligation  to  construct  bounda7 
lines  in  cases  provided  for  in  C.  S.  L.  G.  caa 
26,  sec.  32,  ss.  8.  McLean  v.  Pelland,  5  EL  L 
279,  C.  C.  1874. 

X.  Bridges. 

504.  On  appeal  from  a  conviction  of  a  ju 
of  the  peace  under  the  Lower  Canada  Manicii 
Road  Act  of  1855 — Held,  that  bridses  above 
feet  are  public  bridges.!     MiUie  &  Brown,  1 
L.  C.  R.  443,  C.  C.  1861. 

XL  By-Laws. 

505.  Commencement  of — A  by-law  impo^n 
an  annual  tax  can  only  take  effect  for  tu 
future,  and  not  during  the  financial  year  tba 
begun.  Tlie  Mayor  ei  al,  &  Col/ord,  3  Ber 
de  Leg.  424,  K.  B.  1848. 

506.  Confirmed  hu  Statute, — A  by-law  nil 
terially  changed  after  its  publication  in  \k 
newspaoers  was  declared  by  the  Recorder  of  tu 
city  of  Quebec  not  to  be  legal.  An  appeal  inm 
this  decision  was  pending.  It  was  CRpecially  (k 
dared  by  Act  of  the  Ii^slature  that  the  sai 
bv-law  was  and  had  been  le^al  and  binding  t 
all  intents  and  purposes  whatever — Held,  i 
review  of  the  decision  of  the  Superior  Ci>ia 
and  confirming  the  same,  that  a  court  of  apped 
called  upon  to  revise  a  iudgnient  respectiug 
matter  relating  to  which  there  has  been  tn\ 
sequent  declaratory  law,will  construe  the  old  k 


*Tbe  seeretary-treasnrer^s  booka  of  aeeoant  u 
vouchers  far  his  expeoditttra,  toflfether  with  all  the  xffl 
ten  or  documeDts  in  his  po8«p<«loii,  aa  arefaiv^i  of  tl 
council,  are  upen  for  Inspection  and  examinadoa  i 
office  days,  between  the  hours  of  nine  in  the  monifa 
and  four  in  the  aitemoon,  lo  membert  of  the  coandLi 
municipal  officers,  to  every  tnteretied  Pwrty,  omd  to  c 
rate-payers  v/tke  municipaiitp  or  thur  aitcmeyt.  I 
AL  C. 

t  Ditches,  small  drains  and  bridges  of  toaa  thaa  «l^ 
feet  span  form  part  of  the  rnimiapal  roads  on  wtoi 
they  are  situated.   778  M.  C. 


ISO.  Vhere  opposition  wu  filed  b;  a  credilor 
I'ljud^rnt  ooUioed  against  a  gamiahee,  or- 
criiizhimlo^rover  theiuoaeysin  hie  hands  to 
bl plaintiff — Seld,  that  the  opposition  mould  not 
k  u  the  payment  of  the  monej'  seized  in  the 
|»i«orthrgamiiihee  mnnt  be  oonsidered  $,  droit 
mil  br  the  plaintiff.  JHouon  et  al.  v.  Choall 
yiht  SavhoHU  AamtTtuict  Company  &  Biron, 
a.C.E.I69,S.  C.  1856. 

1,161.  A  petitioner  for  judgment  of  conflrma- 
I  buuod  bimveir  by  bis  deed  of  acqniBition  to 
~  a  sum  of  money  to  a  bailUur  de  fondi, 
\  filed  opposition  for  the  anioaot — Held, 
t  the  oppo«itioii  would  be  admitted  but  with- 
CMtc.  henair  escp,  &  Lamot/ie  et  at,,  10 
I.R.IoIJt3L.C.J.303,S.C.  I8£9j2016C.C. 
A  defendant  maj^  file  an  opposition  to  a 
leni  rendered  against  him  in  TacBtion, 
f  after  the  retnro  of  the  writ  of  execution,  if 
>t  appear  by  the  return  of  the  baiMff  to 
I  that  a  day  hag  been  fixed  for  the  sale  of 
iedecls  aeixed.  Marfineau  v.  Gadoret,  12 
.  423,  8.  C.  1862. 


be  accompanied  by  the  deposit  for  coats  required 
in  such  cases,  in  addition  to  that  required  by 
article  466  of  the  Code  of  Prooedare.  JubiiwiUe 
k  The  Bank  of  BriHik  A'orth  America,  18 
L.  C.J.  237,  Q.B.  1874. 

170.  One  cannot  proceed  bj  an  opposition 
against  a  jadgiiient  rendered  in  term  bj  the 
Circuit  Court,  and  such  opposition  will  be  dis- 
missed on  simple  motion.  Boaie  &,  Murrau  k 
Marray,  4  R.  U  666,  C.  C.  1872  ;  &  £or«t»  et 
al.  V.  Arehambauli,  6  R,  L.  348  4  19  L.  C.  J. 
56,  C.  C.  1874i484C.  C.  P, 

XXXV.  To  Lahdlobd's  Pritiliob. 

171.  Where  opposition  was  put  in  to  money 
paid  in  on  a  landlord's  claim  for  rent,  after  issue 
of  execution  but  before  sale,  on  the  ground  that 
the  privilege  extended  only  to  the  privilege  of 
the  sale — Held,  that  as  tiie  money  paid  in  re- 
presented the  goods  seised  the  opposition  must 
be  dismissed.  mu<m  v.  fencer  &  SMith,  3 
R.  L.  466,  Q.  B.  1828  ;  1G19  C.  C. 
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XXXVI.  To  Seizuke  de  Terbis. 

172.  On  an  oppoBition  by  the  defendant  to  the 
seizure  and  sale  of  his  land  on  the  ground  that 
he  had  suiiicient  moveable  property  to  satisfy 
the  judgment,  a  return  of  nulla  bona  having 
been  made  before  the  issue  of  the  writ  against 
the  land,  the  opposition  was  dismissed .  Soupraa 
V.  Boudreau  &  Boudreau,  2  L.  C.  J.  290,  §.  C. 
1858. 

XXXVII.  To  Venditioni  Exponas. 

173.  Where  a  railway  which  was  taken  in 
execution  was  advertised  under  a  writ  of  vendi- 
tioni exponas,  and  the  defendant  obtained  an 
order  of  the  judge  to  stay  the  sale  on  the  ground 
that  the  property  seized,  consisting  of  real 
estate  en  roture,  should  be  sold  at  the  church 
doors,  and  that  the  whole  of  the  railway  should 
have  been  taken  in  execution  at  once,  the 
opposition  was  rejected  on  the  ground  that  the 
ODjection  contained  in  it  might  nave  been  ureed 
by  an  opposition  filed  within  the  ordinary  delay 
to  a  writ  of  fieri  facias,  and  also  that  the 
conclusions  urged  were  inapplicable  to  a  sale  un- 
der a  writ  o^  venditioni  exponas.  Abbott  ▼.  The 
Montreal  and  Bytown  Mailway  Company,  1 
L.  C.  J.  1  &  6  L.  C.  R.  428,  8.  C.  1856. 

174.  In  appeal  from  a  judgment  on  an  opposi- 
tion— Held,  that  an  oppasition  cifin  d'annuler 
would  lie  to  a  writ  o(  venditioni  exponas  in  cer- 
tain special  cases.  Foumier  &  Russell,  1  L.  G.  J. 
118  &  7  L.  C.  R.  130,  Q.  B.  1867  j  664  C.  C.  P. 

1 75.  An  opposition  to  a  writ  of  venditioni 
<exponas  will  oe  rejected  on  motion  if  filed  with- 
out the  permission  of  a  judee.  The  Quebec 
Building  Society  &  Atkins  et  at.  &  Atkins  el  aL, 
9  L.  C.  R.  447,  8.  C 1869. 

176.  An  opposition  o/Sii  d*annuler  may  be 
filed  to  a  writ  of  venditioni  exponas  when  such 
opposition  is  founded  upon  the  alleged  nullity 
of  the  writ  itself  or  the  irregularity  of  the  pro- 
ceedings thereon,  and  in  such  case  the  opposant 
does  not  require  the  order  of  a  judge  before  his 
opposition  can  be  received.  Atkins  et  ux.  &  The 
Quebec  Building  Society,  10  L.  G.  R.  333,  Q.  B. 
1860. 

XXX Vni.  When  in  Contempt  op  Couet. 

177.  To  file  an  unfounded  opposition  afin 
4,*annuler  is  a  false  plea  intended  to  impede  the 
due  course  of  justice,  and  is  therefore  a  contempt, 
And  attachment  may  be  granted  therefor.  Qui- 
rouet  V.  Wilson,  3  Rev.  de  lAg,  472,  K.  B.  1818 ; 
Hunt  V.  Perrault,  3  Rev.  de  L^g.  475,  E.  B. 
1820. 

178.  Where  the  opposant  had  filed  three 
oppositions  consecutively,  and  the  plaintiflTmoved 
for  a  rule  for  contempt  on  the  ground  that  the 
oppositions  were  filed  only  with  a  view  of  retard- 
OBg  the  sale  of  the  property,  the  rule  was  granted 
"with  costs .  Thomtu  v.  Pepin  k  Pepin,  6  L .  0 .  J . 
76,  C.  C.  1861 ;  656  C.  C.  P. 
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III.  Of  Distress  or  Cokmitmeht,  we  COM- 
MITMENT, LICENSE  LAW,  Ac. 


OPTION. 

I.  For  Jury  Trial,  see  JURY, 
n.  For   Proof   and  Hbarino,  see   PRO- 
CEDURE. 


ORDINANCE— Sec  EDICTS. 

I.  Of  1498, 179. 

II.  0K1629, 180, 181. 

III.  Of  1639, 182. 

IV.  Of  1667,  18^-187. 

V.  Of  1669, 188. 

VI.  Of  1731,  189. 

VII.  Of  1743, 190. 
Vm.  Of  1785, 191. 

I.  Of  1498. 

179.  A  law  may  be  abrogated  by  disuse  in 
Lower  Canada,  and  the  provisions  of  the  Ordi- 
nance of  1498  and  of  the  Ordinance  de  BlmU 
1579,  in  so  far  as  they  require  the  presence  o4 » 
second  notary  to  the  execution  of  a  notarial  ic:, 
have  been  so  abrogated.  Des/orges  v.  Dufam, 
13  L.  C.  R.  179,  Q.  B.  1862;  &  art.  187  infra. 

n.  Of  1629. 

180.  Action  will  lie  on  a  foreign  jadgmeau 
notwithstanding  anything  in  the  OrdinaDce  of 
1629  to  the  contrary.  King  ▼.  Demeri,  15 
L.C.J.  129,8.  C.R.  1871. 

181.  Where  the  defendant  opposed  the  eeizarr 
of  his  sword  on  the  ground  that  it  was  t  p&rt  uf 
his  necessary  military  equipment  and  ftvp^^i*^' 
ments,  and  as  such  was  not  liable  to  seixare  tor 
his  personal  debts,  the  opposition  was  mainta:o* 
ed  under  the  authority  of  the  Ordinance  ot  R^. 
Wade  V.  Hussey  &  Hussey,  8  L.  C.  R.  511,  S.  C 

rtl.  Of  1639. 

182.  The  Ordinance  of  1639,  depriving  marj 
riages  in  extremis  of  their  civil  enects,  shouV 
be  strictly  interpreted.  Scott  A  Paquetdall 
4  L.  C.  J.  149,  Q.  B.  1857,  &  U  L.  C.  J.  289  J 
17  L.  C.  R.  283  A  3  C.  L.  J.  136,  P.  C.  1863. 

IV.  Of  1667. 

183.  On  an  application  for  a  rule  for  contraiKl 
par  corps  against  a  cunitor  under  the  Ordin&TM. 
of  1667 — Held,  that  the  Ordinance  does  not  p^j 
that  remedy  as  a  means  of  enforcing  an  executcfj 
judgment  but  merely  as  a  final  role.  Wood  I 
McLennan,  5  L.  C.  J.  253,  S.  G.  1861. 

184.  The  procedure  prescribed  by  the  Or4J 
nance  of  1667  is  still  in  force  with  reference  tl 
actions  en  complainte  by  a  proprietor  who  | 
troubled  in  his  possession  or  bj  the  constructM 
of  works  in  fraud  of  his  rights,  but  the  UrdiokM 
has  only  in  view  a  final  judgment  and  nt-t 

fro  visional  remedy.     Oirard  &  JMangtr  *t  el 
7L.  C.J.  36,8.  C.  1873. 

185.  The  omission  to  leave  with  the  d^t>» 
ant  a  copy  of  the  procis^erbal  of  seizure  i 
attachments  in  revendication  is  not  fatal,  itia 
much*  as  the  Ordinance  of  1667  only  reqaiij 
that  formality  in  cases  of  seisure  and  executiJ 
Moisan  v.  Ferguson,  13  L.  C.  B.  399,  S.  i 
1863. 

186.  The  procedure  of  the  Ordinance  of  18^ 
with  reference  to  possessor/  actiona  is  still 
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but  when  the  posseasion  is  denied,  the 
de^Derates  into  a  simple  action  of  dam- 

which    follows  the   orainary  procedure. 
'd  V.  mianger  et  al,  17  L.  C.  J.  36,  S.  C. 
73. 

{i^7.  Where  a  question  arose  concerning  the 
T.ature  to  a  promissory  note,  and  motion  was 
KJe  to  re^r  tne  matter  to  experts— /feM,  thaC* 
e  twelfth  title  of  the  Ordinance  of  1667  was  in 
ce  in  Lower  Canada,  although  not  employed 
'  many  years,  and  that  the  inobservance  of  a 
ff  or  ordmance  for  any  length  of  time  did  not 
kt  its  abrogation.  Jbord  v.  Laurin  et  al.f  15 
C.  R.  452,  C.C.  1866. 

V.  Of  1669. 

188.  The  French  Ordinance  of  1669  is  not  the 
igin  of  the  legal  hypothec  of  the  Grown,  but 
eh  priTilefie  existea  in  France  by  the  juris- 
u^lenoe  of  the  country  before  the* creation  of 
t  Conseil  Sup&rieitre\n  1663.  Monk  &  Ouimetf 

L.C.  J.  71,Q.B.  1876. 

VI.  Of  1731. 

189.  The  Ordinance  of  1731  is  no  part  of  the 
»  of  Canada.  Ruel  &  DumM  ti  al.y  2  Rev.  de 
^g.333,  K.B.  1816. 

Vri.  Of  1743. 

190.  Neither  the  cession  of  Canada  nor  the 
itToduetion  of  enlarged  powers  of  bequest  in 
Ewer  Canada  by  41  Geo.  III.  abrogated  the  de- 
tration  of  December,  1743,  which  requires  a 
eeo!%  in  mortmain  in  certain  cases.  Ftaaer 
'  AbboU  et  al.,  15  L.C.  J.  147,  S.  0. 1871,  &  6 
..  L.  -565,  P.  C.  1874. 

Vin.  Of  1785. 

IM.  On  a  rule  for  imprisonment  against  the 
KfefiiiaDt  by  ccntrainie  par  corps  for  refusing  to 
peo  his  doors  to  a  bailifif— Jie2d,  that  by  the 
T'lioance  of  1785  the  defendant  was  liable  to 
vnt  of  capias  ad  saHsfacietidum,  and  that 
Mrre  was  error  in  the  judgment  of  the  Superior 
t.'art  dismissing  the  appeal.  Mereure  i  La' 
itmboise  el  al.^  5  L.  C.  K.  168,  Q.  B.  1866. 
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I.  Etidsvoc  of,  192. 

II.  Ix  yBssKL,«e«M£RCHANT  SHIPPING. 

III.  Or  BoiLOiKo  Material,  193, 194. 

IV.  Or  RiTca  Bbaohes,  195. 

V.  Of  RiTKB   Bkds,  see    JURISDICTION 

VEaRBOB  C<»llfISS10NJBIlS. 

Vi.  Or  Thivos  Found,  196. 

VII.  OfThimos  Loot,  197. 

VIII.  Presdhftion  of,  see  POSSESSION. 

IX.  Proof  of,  see  EVlDtiNCB. 
1.  What  la,  198. 


I.  Etideitos  of. 

192.  Poeaession  by  a  consignee  of  a  bill  of 
lading  w  prima  facie  evidence  of  the  ownership 
of  the  goods.  Cusack  v.  The  Montreal  Insurance 
Company  of  Buffalo,  6  L.  C.  J.  97,  S.  C.  1862 ; 
1740,  1746,  2422  &  2571  C.  C. 

« 

III.  Of  Building  Matsbial. 

193.  Where  a  builder  had  ordered  a  quantity 
of  building  material  to  be  delivered  at  or  near 
the  place  where  the  building  was  in  course  of 
construction,  which  was  done,  and  afterwards, 
getting  into  difficulty,  absconded  from  the 
country,  leaving  the  materials  unpaid  for,  and  a 
writ  of  attachment  was  issued  against  them  in 
the  hands  of  the  proprietors  of  the  building  as 
tiers  saisis — Held,  that  that  portion  of  them 
which  the  proprietor  had  paid  for  prior  to  the 
issuing  of  tne  writ  belonged  to  him  and  could 
not  be  recovered,  but  he  was  condemned  for  the 
value  of  the  portion  for  which  he  had  given  no 
value  before  the  writ  issued.  McGauorin  et  aL 
y.  JohnstonA  Oushing,  17  L.  C.  J.  171, S.  C.  R. 
1873. 

194.  And  held,  also,  that  the  proprietor  of 
the  building  has  a  lien  only  on  wnat  is  incor- 
porated into  the  building.  lb.,  &  16  L.  C.  J. 
264,  S.  C.  1872. 

IV.  Of  River  Beaches. 

195.  The  beach  of  the  St.  Lawrence  is  the 
King's  possession.  Morinv,  Lefd)vre,SEiey.de 
L6g.  303,  E.  B.  1816. 

VI.  Of  Things  Found. 

196.  The  captain  and  not  the  owners  of  a 
vessel  has  a  right  to  two- thirds  of  the  net  pro- 
ceeds of  things  found  by  him  accidentally  while 
navigating  the  vessel.  McQuire  v.  The  Trinity 
House  oj  Montreal  &  Cunningham  et  al.,  9 
L.  C.  J.  Ill  &  15  L.  C.  R.  411,  S.  C.  1866. 

VII.  Of  Things  Lost. 

197.  Where  the  defendant  had  purchased  a 
horse  in  the  usual  course  of  trade  in  a  hotel 
yard  where  a  large  number  of  horses  were  sold 
and  horse  dealers  constantly  resorted,  and  the 
plaintiff  tracing  the  horse  into  the  possession  of 
the  defendant  in  the  United  States  brought  action 
for  the  recovery  of  the  horse  or  its  value — 
Held,  that  the  purchaser,  though  in  good  faith, 
had  no  rights  as  against  the  original  owner,  and 
the  plaintilTs  action  was  maintained.  Hughes 
&  Reed,  6  L.  C.  J.  294,  S.  C.  1862 ;  1489  C.  C. 

X.  What  is. 

198.  In  an  action  for  assessments  by  the  city 
of  Montreal — Held,  confirming  the  juolgment  of 
the  court  below,  that  a  lease  of  the  pro(>erty 
from  government  for  twenty-one  years  conntitut^ 
ed  an  ownership  of  the  land  within  the  meaning 
of  the  by-law  of  the  corporation  imposing  a^'sess- 
nients  on  real  property.     Gould  &  The  Mayors 
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nients  on  real  property. 
^c,  of  Montreal,  2  L.  C.  < 
3L.  C.J.197,  Q.  B.  1868. 
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ground  of  privilege  as  a  meinber  of  the  Legisla- 
tive Council  of  Canada— ir«W,  that  such  privi- 
lege did  not  attach  to  members  of  the  Canadian 
Legislature  in  virtue  of  any  law  or  usage*,  or  by 
reason  of  analogy  between  it  and  the  Parlia- 
ment of  Great  Britain  j  but  that  it  attached 
solely  on  the  eround  of  necessity,  within  which 
the  case  of  tnt?  petitioner  did  jiot  fall,  the  as- 
sembly having  been  prorogued  some  time  pre- 
viously, and  the  petitioner  not  being  then 
engaeed  in  any  parliamentary  duty  or  service. 
Ouvillier  et  al.  v.  Munro,  4  L.  C.  K.  146,  Q.  B. 
1848. 


PAROLE  EVIDENCE— fifee  EVI- 
DENCE. 


PARTAGE   See  PARTITION. 


PARTICULARS. 

I.  Bill  of,  see  ELECTION  LAW,  PROCE- 
DURE. 


PARTITION— /Sf€€  LICITATION. 

I.  Act  of,  10. 

II.  Action  ik,  11-14. 
ni.  Exclusion  from,  16. 

IV.  Nullity  in,  16. 

V.  Of  Community  Property,  17. 

VI.  Of  Substituted  Property,  18. 
Vn.  Right  OF,  19-21.* 

I.  Act  of. 

10.  Where  a  wife  who  accepts  the  community 
has  obtained  a  judgment  of  separation  of  pro- 
perty, an  acte  of  partace  will  be  necessary  to 
establish  her  share  in  t^e  property,  which  acte 
may,  on  motion  to  that  effect,  be  homolo0ited  by 
the  court.  Holland  &  Coughlan,  16  L.  C.  «f. 
106,  S.  C.  1872,  981  C.  C.  P. 

n.  Action  in. 

II.  In  an  action  in  partition  of  a  succession 

^^U  the  co-heirs  must  be  parties  to  the  suit 

Wittier  as  plaintiffs  or  defendants.    Laverdi^e  v. 

Laverdi^e,  1  Rev.  de  Leg.  347,  K.  B.  1816 ;  920 

C.C.P. 

12.  Although  a  usufructuary  be  in  possession, 
an  action  Jn  partition  will  lie  for  the  assign- 
ment of  the  portion  of  each  heir  of  the  property 
which  is  so  possessed.  Poulin  &  Fcuaraeau, 
1  Rev.  de  Leg.  606,  K.  B.  1821. 

13.  And  in  an  action  in  licitation  of  an  im- 
moveable property  held  par  indivis  by  the 
parties — neld,  that  such  an  action,  always  is 
contained  in  a  demand  ofpartition,  and  in  such 
action  the  parties,  plaintiff  and  defendant,  are  in 
the  same  relative  positions,  each  party  being  at 
the  same  time  plamtiff  and  defendant.  Bostoell 
V.  Uoyd  ei  al,  12  L.  C.  R.  447,  S.  C.  1862. 

14.  And  the  cause  of  action  in  such  case  is  the 
joint  ownership  j9ar  indivis ,  and  not  the  alleged 
indi visibility  of  the  property  itself.    lb. 


in.  Exclusion  from. 
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16.  The  law  by  which  a  person  not  entitled  to 
succeed,  but  to  whom  one  of  the  co-heirs  hie 
transferred  his  rights  in  the  succession,  is  ex- 
cluded from  A  portage,  apphes  even  after  a  pnr 
visional  portage  has  been  made.  Dtirocker  & 
Turgean,  19  L.  C.  J.  178,  Q.  B.  1874 ;  710  C.  C. 

IV.  Nullity  in. 

16.  An  error  as  to  the  contents  of  an  immore 
able  in  a  judgment  ordering  a  partition  is  not 
a  cause  of  nulBty,  and  such  error  may  be  recti- 
fied in  appeal  by  a  judgment  of  that  court  with 
costs  against  the  appefjant.  Pelomnn  et  al.  k 
Brunei  et  al,  3  R.  L  386,  Q.  B.  1871. 

V.  Of  Community  Property. 

1 7.  On  demurrer  to  an  action  for  a  specific  mm 
as  the  proceeds  of  a  community  between  the 
plaintiff  and  his  late  wife — Held,  that  the  action 
should  be  one  of  partage.  Dupuis  v.  Dupuig,  i 
L.  C.  R.  476,  S. Cf.  1864;  692  &\SUel  seq.  C. C. 

VI.  Of  Substituted  Property. 

18.  By  his  will  the  testator  bequeathed  hi? 
property  to  his  two  children,  a  son  and  a  dau^ 
ter,  providing  that  they  were  to  use  and  enjoy  the 
revenue  thereof  only  durine  their  lifetime,  ukI 
to  transmit  it  to  their  chiloren,  who  also  were 
forbidden  to  sell  or  alienate  the  property,  hot 
were  directed  to  transmit  it  in  torn  to  their  cL\- 
dren,  that  is  to  say  to  the  sreatgrand-childra  cf 
the  testator.    In  1808,  the  year  following  thr 
death  of  the  testator,  a  parUtion  was  made  c4 
the  property  of  the  testator,  in  virtue  of  which  tht 
son  tooK  two-thirds  and  the  daughter  one-third 
In  1861  the  mnd-daughter  of  the  sod  of  the  tes- 
tator, being  the  first  in  whose  &vor  the  substi- 
tution, according  to  the  will  of   the  testator, 
opened,  brought  action  en partape  for  her  share 
of  the  propeHr,  based  on  tne  principle  that  the 
share  whicn  fell  to  her  grand-father,  in  virtue  oT 
the  first  partition  remained  all  in  his  stock.  Thf 
defendant  pretended  that  the  partition  should  be 
madej^or  t^ie  instead  of  par  sauehs — Held,  main- 
taining the  pretensions  of  the  plain  tiff,  that,  the 
substitution  being  open  in  favor  of  one  of  tlt« 
substitutes  before  Uie  others,  the  partition  mighl 
be  demanded   in  favor  of  such  nrst  substitvtr, 
without  waiting  for  the  opening  of  the  substittt- 
tion  in  favor  of  the  others.    Dwnoni  v.  Duaumi^ 
7  L.  C.  J.  12,  S.  C.  1862 ;  689  C.  C. 

VII.  Right  of. 

19.  Action  was  brought  against  the  eldest  a 
two  heirs  under  their  erand father's  will  for  i 
I)roTisional  partition — Held,  that  such  a  pam< 
tion  could  be  had  at  any  time  between  u<»utrT2e 
tuary  legatees.  Cfuthbert  v.  Outkl>eri,  6  L.C.J 
128,  S.  C.  1861. 

20.  A  partition  between  parties  of  fall  a^ne 
ceeding  to  an  estate,  made  during  the  lifetime  o 
the  first  substitute,  cannot  be  set  aside  after  t& 
lapse  of  ten  years  because  of  the  absence  of  tfai 
appointment  of  a  tutor  ad  hoe  to  the  substitB 
tion ;  nor  b^  reason  of  the  absence  of  any  valiia 
tion  of  the  immoveable  en  partage ;  or  becsu 
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ihe  snbstitatioD  in  favor  of  the  co-partition  era 
I  l>eing  open  at  the  period  of  the  partition  ;  nor 
^aQse  of  the  liason  du  tiers  cm  qtiort,  the  oo- 
rtitioners  having  had  possession  of  the  estate, 
least  of  a  portion  of  it,  during  the  lifetime  of 
)  premier  greo^.  Ouy  v.  Ouy,  14  L.  C.  R. 
^Q.  B.  1^4.    ■ 

{1.  And  held,  confinning  this  decision,  that  a 
rtition  between  parties  of  full  age,  of  merely 
'  asufruct  of  the  property,  will  ]m  carried  into 
ict  without  reeard  to  substitutes  whose  rights 
protected,     lb.,  &  17  L.  C.  R.  122,  P.  C. 
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PARTNERSHIP. 

I.  Accouirrs  Between  Partners,  22-24. 
[I.  Account  of,  25. 

III.  Action  Against  Partners,  26-29. 

IV.  Action  Between  Partners,  30. 

V.  Action  by  Partners.  81-33. 

VI.  Action  by  Partnership,  34. 

Vn.  Admissions  of  Partners  After  Dib- 
LmoN,  35. 

VIII.  Agreements  Between  Partners,  36. 

IX.  Assignment  by  Partners,  37,  38. 

X.  Assignment  by  Partnership,  39. 

XI.  Commercial,  40,  41. 

XII.  Compensation  of  Debts  Dub  to,  42 . 
Xni.  Continuation  of,  43. 

XIV.  Contract  of    Dissolution   of,    see 

ISSOLFTION   OF. 

XV.  Declaration  of,  44. 

XVI.  Dissolution  of,  45-49. 
Efect  of,  50. 

Uability  of  Partners  After,  61, 52. 
Reoistraiion  of  53. 

XVII.  Dormant  Partners,  64. 

XVni.  Judgment  Against  Partner,  55. 

XIX.  Liability  of. 

For  Acts  of  Partners,  56. 

For  Goods  Purchased  by  Partner,  57. 

XX.  Liability  of  Partners,  58-60. 

XXI.  Liability  of  Partnership  Property, 

XXn.  Liability    of     Party     Advancing 

iOSEY  to,  62. 

XXin.  Liabiuty  Under,  63.        » 

XXIV.  Pleading  by,  64. 

XXV.  Powers  of  Partners,  65-67. 
XX VL  Proof  of,  68. 

XXVII.  Purchases  by  Partner,  69. 

XX VIII.  Registration  of,  70-72. 

XXIX.  Bights  of  Creditors  op  Individual 

'ARTSER.S,  73. 

XXX.  Rights  of  Partners,  74-78.  ^ 
In  InsoUency,  79-81. 

Jn  Partnership  Property,  82. 

XXXI.  Rights  of  transferee  of  Share 
?  Partner,  83. 

I.  Accounts  Between  Partners. 

22.  Where  a  balance  has  been  struck  between 
•rtners,  an  action  of  assumpsit  or  of  debt  will 
»  for  the  amount,  but  if  no  balance  has  been 
toick  the  action  will  be  to  account.  Robinson 
^Rdffensiein,  I  Rev.  de  L^g.  352,  K.  B.  1821. 

23.  And  in  an  action  pro  socio  in  which  it 
WfJ^  alleged  by  the  plaintiffs  that  they  had 
^Ddered  an  account  to  the  defendant  of  the 


portion  of  the  partnership  business  under  their 
control— 5eW,  not  to  be  necessary  to  offer  and 
file  with  such  declaration  an  account  of  the 
said  portion  of  the  partnership  business,  but  it 
would  be  necessary  to  the  maintenance  of  the 
action  to  prove  the  allegation  that  an  account 
had  been  rendered  by  the  plaintifffe  to  the  de- 
fendant. McDonald  et  af.  v.  Miller  et  al.,  8 
L.  C.  R.  214,  S.  C.  1867. 

24.  Where  at  the  termination  of  the  partner- 
ship the  partners  made  a  settlement  of  tneir  ac- 
counts, by  which  the  defendant  acknowledged 
to  owe  the  plaintiff  $232,  and  the  plaintiff  brought 
action  in  assumpsit  for  the  amount — Held,  that 
the  proper  remedy  was  an  action  pro  socio,  and 
the  action  was  dismissed.  Marcoux  v.  Morris,- 
3  B.  L.  441,  S.  C.  R.  1871 ;  1898  C.  C. 

n.  Account  of. 

26.  An  action  to  account  cannot  be  maintain* 
ed  by  a  person  claiming  a  right  to  share  in  a 
partnership,  in  virtue  of  an  agreement  whereby 
he  is  to  receive  a  certain  portion  of  the  profits  in 
lieu  of  salary,  when  he  has  virtually  broken  the 
contract  by  withdrawing  himself  from  the  part- 
nership before  the  expiration  of  the  time  stipu- 
lated in  the  agreement,  and  before  the  business 
of  the  same  has  been  closed.  MUUt  k  Smith, 
10  L.  C.  R.  306,  Q.  B.  1860. 

III.  Actions  Against  Partners. 

26.  The  holder  of  promissory  notes  signed  by 
a  firm  which  had  since  dissolved  took  action 
aeainst  one  of  the  partners,  alleging  that  the 
other  had  left  the  country  and  gone  to  the  United 
States,  but  omitted  to^  state  specifically  that  the 
partnership  was  dissolved — tield,  that  there  was 
no  specific  alleeation  of  the  dissolution  of  the 
partnership,  and  therefore  the  action  against  one 
partner  was  bad,  but  that  the  plaintiff  would  be 
allowed  to  amend  his  declaration  by  inserting 
an  averment  of  the  dissolution  of  the  partner- 
ship on  payment  of  thirty  shillings  costs. 
Casault  V.  Perry,  7  L.  C.  J.  108,  S.  C.  1863  ; 
1838  C.  C. 

27.  Persons  formerly  in  partnership  cannot  be 
sued  as  partners,  although  their  responsibility 
has  not  been  changed  by  the  dissolution  of  the 
partnership,  and  their  right  to  be  sued  in  their 
individual  capacity  is  sufficient  ground  to  dis- 
miss an  action  on  an  exception  to  the  form. 
TalioretH  v.  D(mon  et  al.,  8  L.  C.  J.  93,  S.  C. 
1864. 

28.  In  an  action  against  a  partnership,  evid- 
ence that  the  firm's  name  was  '*  A  B  &  C  "  did 
not  prove  that  the  co-partnership  consisted  of 
three  or  more  persons.  Chinic  et  all  v.  Gervais, 
2  Rev.  de  L6g.  3^,  E.  B.  1820. 

29.  If  one  of  several  partners  die,  the  surviv- 
ing partners  may  be  sued  without  the  represen- 
tatives of  the  deceased  partner  being  made  parties 
to  the  suit.  The  Staaacona  Bank  v.  Knight  et 
al,  1  Q.  L.  R.  193,  S.  C.  1875. 

IV.  Action  Between  Partners,  see  Ac- 
counts Between. 

30.  A  party  has  no  right  of  action  in  assump- 
sit against  his  former  partner  for  debts  alleged 
to  be  due  or  money  taken  out  of  the  partnership 
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funds,  the  proper  remedy  being  by  an  action  pro 
socio.  Hiurber  v.  Pilonj  4  L.  C.  J.  37,  S.  C. 
1869. 

V.  Action  by  Partners. 

31.  Where,  aft«r  the  dissolution  of  the  part- 
nership, part  of  the  effects  belonging  to  the  finn 
falls  into  the  hands  of  one  of  the  partners,  and 
he  is  about  to  appropriate  them  to  himself,  the 
other  partner  cannot  attacli  them  by  revendica- 
tion,  nis  proper  remedy  being  by  action  pro 
socio,  Maauire  v.  Brady,  1  &y,  de  L6g.  367, 
Q.  B.  1846. 

32.  And  in  an  action  pro  socio  by  a  survivinz 
partner  against  the  executors  of  the  deceased 
partner,  the  heirs  and  universal  legatees  must 
be  called  into  the  case  and  made  parties  thereto 
to  account  for  the  business  of  the  partnership. 
Dcmk  V.  Smith,  15  L.  C.  J.  68,  Q.  B.  1871. 

33.  And  if  the  heirs  and  universal  legatees 
have  not  been  called  in,  the  court  should  make 
an  order  to  that  effect,  instead  of  dismissing  the 
action.    lb. 

VI.  AoTioK  BT  Partnership. 

34.  If  it  appear  by  the  evidence  that  the  plain- 
tiff has  a  partner  who  is  not  a  party  to  the  suit, 
in  an  action  on  behalf  of  the  partnership,  the 
court  will  dismiss  the  action  quant  d  present, 
Rodger  v.  Chapman,  3  Rev.  del^eg.  352,  K.  B. 
1817. 

Vn.  Admissions  of  Partner  after  Disso- 
lution. 

35.  Where  judgment  has  been  rendered  on  the 
admission  of  one  partner  in  the  name  of  the 
partnership,  after  dissolution,  it  may  be  set  aside 
oy  the  other  partner  or  partners,  especially  if 
there  be  reason  to  suspect  collusion  on  the  part 
of  the  person  who  makes  the  admission.  Moore 
V.  (TLeary  et  al,  9  L.  C.  J.  164,  S.  C.  1865. 

Vni.  Agreehents  Between  Partners. 

36.  Where  two  partners,  carrying  on  business 
as  iron  founders,  agreed  between  themselves  in 
writing  that  no  contract  for  the  purchase  or 
sale  of  material,  to  an  amount  exceeding  $100 
should  be  made  by  either  of  the  parties  without 
the  consent  of  the  other,  and  that  such  consent 
should  be  held  to  be  given  where  no  objection 
in  writing  was  made  within  twenty-four  hours 
alter  the  transaction — Held,  that  this  did  not 
exempt  the  partnership  from  liability  to  third 
persons  under  any  contract  made  by  one  partner 
m  the  firm's  name,  provided  such  sale  was  with- 
in the  scope  of  the  partnership  business,  and 
the  purchaser  had  bought  in  good  faith.  Cu- 
villier  et  a/.  &  Gilbert  et  al,  18  L.  C.  J.  22, 
S.  G.  R.  1874 ;  1860  &  1866  G.  G. 

IX.  Assignment  bt  Partners. 

37.  Two  partners  out  of  a  partnership  of  three 
cannot  alone  make  a  voluntary  assignment 
to  an  interim  assignee.  Lusk  et  al.  in  re  ic 
Foot,  17  L.  C.  J.  47,  8.  C.  1873. 

38.  An  assignment  under  the  Act  by  one 
member  only  of  a  partnership  cannot  opera !;e 


as  an  assignment  of  the  partnership  c^i^ 
Coumoyer  v.  Trcmchemontagne  eial.&  Bartk 
18  L.  Cf.  J.  335,8.  C.R.  1874. 

X.  Assignment  bt  Partnership. 

39.  But  an  assignment  of  a  firm  involves  aL 
assignment  of  the  estate  of  the  individual  mri- 
uers.  Lewis  et  al.  v.  Jeffrey  et  al.,  18  L.  C.  J 
132,  8.  G.,  4&;  McFarlane  in  re  k  Covri  k 
Stewart,  12  L.  G.  J.  239,  8.  G.  1874. 

XI.  GOMMERCIAL. 

40.  A  partnership  between  a  sheriff  and  ac 
advocate  and  a  merchant,  formed  for  thepnrpu^^ 
of  carrying  on  a  sawmill,  is  a  commercial  part- 
nership. Qmtvrier  v.  Brossard  et  al.,  18  L.  C.  J 
8,  G.  0. 1874. 

41.  Where  two  persons  entered  into  a  con- 
tract together  to  furnish  ties  to  a  railway  at  «i< 
much  per  thousand — Held,  to  be  a  commercial 
partnership.  Larose  &  Potion,  17  L.  C.  J.  51 
s7g.  1872. 


XII.   GOMPENSATION  OF  DeBT  DuB  TO. 


-h 


42.  A  debt  due  to  a  partnership  cannot  be  h\ 
up  en  compensation  of  an  amount  due  br  one  >i 
the  individual  partners.  Howard  v.  SteKori, 
6  L.  G.  J.  256,  8.  C.  1862 ;  1188  G.  C. 

XIII.  Continuation  of. 

43.  The  purchase  bv  a  widow  of  the  share  ot 
her  deceased  husband  in  a  threshing  machin- 
does  not  constitute  a  consent  by  her  to  coDtiii>i? 
the  partnership.  Auhry  et  ux.  v.  Dennis  et  al . 
8  L.  G.  J.  316  &  14  L.  G. R.  97,  G.  C.  1863. 

XV.  Declaration  of. 

44.  The  allegations  contained  in  a  declaratwi 
of  partnership  duly  registered  cannot  be  con 
troverted  by  any  one  who  is  a  member  of  tL;! 
partnership  at  the  time  such  declaration  t?*' 
made.  7^  Stadacona  Bank  v.  Knight  ti  al, 
1  Q,  L.  R.  193, 8.  C.  1876  j  1836  C.  C. 

XVI.  Dissolution  of. 

45.  A  partnership  is  dissolved  by  the  mar 
ria^e  of  a  female  partner,  and  the  'actioo  f^ 
SOCIO  lies  against  her  and  her  husband.  Aniom 
V.  Dallaxre,  2  Rev.  de  lAg.  74>  K.  B.  1816. 

46.  By  a  deed  of  dissolution  of  partnershn 
the  plamtiff  received,  as  part  of  lus  intem>t  L 
the  nrm,  two  promissory  notes,  with  a  stipala 
tion  that  he  snould  be  at  liberty,  within  ihm 
weeks,  to  return  the  notes  and  to  take  bu<*1 
goods  from  the  stock  of  the  partnershii)  a$  hi 
would  select,  to  an  amount  equal  to  such  o<.k^ 
and  interest  at  66  per  cent,  advance  upon  in 
cost  thereof.  In  an  action  of  damages  again." 
the  defendant  for  refusing  to  permit  ^e  t^K 
tion  under  the  contract,  the  notes  having  bt«! 
duly  tendered  back — jfireki,reyermng  thedeci?ict 
of  the  court  below,  that  the  plaintiff  wa^  dc< 
limited  to  any  particular  description  of  p»y 
or  obliged  to  allege  from  what  kind  of  guc«i 
he  would  have  selected,  and  on  refusal  that  b< 
was  entitled  to  damages   in   a  sum  equal  ii 


lai^'i  Wiott,% L.'c~rT 349,'q.  B.  iSsl. 

47.  PUintiBb  conBigned  a  quftntttj  of  finh  to 
the  defeodftiit  for  sale  on  their  accouct.  Some 
lime  aflcntBrda  the  defendant,  in  course  of  coi^ 
rcspondcDce  with  the  plaintifFs,  notified  them 
tJiit  the^  had  dissolved  partnersliip,  one  of 
(heoi  retiring,  and  Uie  business  being  carried  on 
bjihe  others.  The  plaintiffs  acknovledged  re- 
neLpt,r^Tettingthedi8SoluUon,And  wishing  the 
new  firm  prosperity.  On  action  subeequently 
brought  against  all  the  membera  of  the  old  firm 
fi>r  the  money  arising  from  the  sale  of  the  fish, 
the  question  arose  as  to  whether  the  retired 
Diember  waa  released  from  bis  liabilitr  by  the 
corresposdeDce  had  with  the  plaint!^  The 
case  went  to  a  jury,  who  found  that  he  was  re- 
leased, butoD  motion  for  judgment  non  o&«bint« 
vatdiao  the  verdict  was  set  aside,  and  judg- 
ment reiid««d  condemning  the  defendants  joint- 
Iv  and  sevcrall  J.  Clark  et  at,  v.  Mwphv  el  al., 
11L.C-R.  105,  S.C,  1861. 

48.  A  partnership  in  a  threshing  machine  is 
dissolved  by  the  death  of  one  of  Die  partners. 
Jtibry  tt  wc.  V.  Pennis  et  al.,  S  L.  C.  J.  315  A 
14  L.  C.  B.  91,  C.  C.  1863;  1892,  eec.  6,  C.  C. 

49.  The  dissolution  of  a  partnership  will  not 

Cvent  a  writ  of  attachment  in  compulsory 
.  iJdalioD  of  the  afttiirs  of  the  partnership,  nor 
have  the  creditors  of  the  individual  partners  in 
fuch  case  any  rights  as  against  the  creditors  of 
Ihe  firm  to  oppose  the  attachment.  The  City  of 
Glatgnto  Bank  &  ArbuckU  etal.&,  Kerry  eial., 
16  L  C.  J.  218,  S.  C.  &  8.  C.  R.  1872;  1899 
C.C. 

50.  Efftct  q/'.—Where  the  defendant  had 
given  a  letter  of  guarantee  to  a  commercial  firm 
for  the  security  of  advance*  made  by  tliein  to 
Urother  merchant  and  the  firm  shortly  after- 
wards dissolved,  one  of  the  partners  going  out, 
and  a  new  firm  being  formed  of  the  retiring 
members — Held,  reversing  the  decision  of  the 
court  below,  that  a  note  given  to  the  firm  in 
eatis&ction  of  the  debt  of  the  person  for  whom 
the  guarantee  was  given  to  the  old  firm,  was 
given  by  emw  and  witliout  consideration  and 
was  therefore  void.  HiaaitU  &  Thomas  el  al., 
I  R.  L.  T06,  Q.  B.  1868, 

51.  iwWiiiy  of  Partners  .4/(<r,— The  dis- 
solution of  a  partnership  without  particular 
OQtice  to  the  persons  in  the  habit  of  dealing 
~'b  it  and  general  notice  in  the  Gazettr  to  all 

ih  whom  It  has  not  dealt,  does  not  exonerate 
;  several  members  of  the  partnership  from 
rnient  of  the  debts  due  third  parties  not 
iified,  uid  who  contracted  with  any  of  them 
the  name  of  the  Hrm,  either  before  or  alter. 
mes  ft  SulAerland,  B.  R.  49,  K.  B.  1811. 
i2.  Partners  who  have  tiled  a  certificate  of 
rlnership  remain  liable  to  third  parties  after 
bnolution,  if  they  have  omitted  to  file  a 
lifioate  of  disaolutlon  under  the  Partnership 
L  Murphy  V.  Page  tt  al.,  5  L.  C,  J,  335, 
C.I86I1  1835  &  1900  C.C. 
>3.  RegUtration  of.—kcijon  was  brought 
liiwl  a  pttrtoership  deecrihing  it  as  composed 
two  partners,  according  to  the  certificate  of 
listrktion  in  the  prothonotary's  office,  and  one 
iie  defendants  appeared  and  pleadtd  that  at 
the  times  mentioned  in  the  declaration  lie 
4  trading  alooe,  and  that  there  was  a  diwo- 
ion  between  himself  and  hie  former  partner 


dissolution  had  not  been  filed  in  the  prothono- 
tarv's  ofBce,  that  the  other  partner  was  still 
liable  and  the  partnership  bad  been  properlv 
described.  Jackson  v.  Paige  et  al-,  6  L.  C.  J. 
105,  S.C,  1862  J  1900  C.C. 

XTn.    DOBMANT   FutTHEBS. 

64.  A  dormant  partner  can  only  in  any  case 
be  held  responsible  for  the  debts  of  the  partner- 
ship in  so  Ikr  as  he  has  profited  by  it.  Chapman 
&  Matson,  9  L.  C.  B.  422,  Q.  B.  1859 ;  1831  & 
1836  C.  C, 

XVm.   JUDGHEHT  AOAINBT  pARTVBB. 

)  fraud  is  proved  a  judgment 


partner.  Richardson  v.  Thompson  ic  Thomp- 
son tt  al.,9  L.C.  3.  26,C.C.  1864;  646  C.C.P. 
&  1899  C.  C, 

XIX.  LiASiLiTT  or. 


against  the  appellant  and  one  Harvey  for  the 
value  of  certain  tools  sold  to  Harvey  in  ignor- 
ance of  the  partnership  which  existed  between  ' 
him  and  the  other  deletidant,  but  which  were 
really  for  the  purposes  of  such  partnership, 
namely  the  carrving  out  of  a  certain  contract 
which  the  defendant  had  with  the  corporation 
of  Quebec  for  laying  water  pipea  and  making 
the  excavations  necessary  therefor.  The  answers 
of  Harvey  to  iolerrogatories  tar  fails  et  arUclts 
l*ing  taken  as  proof  of  the  purposes  for  which  the 
tools  in  question  were  purchased — Held,  that 
the  firm  having  benefited  by  the  transaction 
was  liable  as  a  partnership  for  goods  sold  Co  a 
partner,  although  the  vendor  at  the  time  of  the 
sale  was  ignorant  of  the  existence  of  a  partner^ 
ship.  McOwre  &  Scott,  7  L,  C.  R,  451,  Q.  B, 
185T, 
67. 
the  contestation  of  a  report  o 
Held,  that  the  creditor  of  an  insolvent  cannot 
claim  from  the  partnership  of  which  the  insol- 
venl  was  a  memucr  for  the  price  of  goods  sold 
to  the  insolvent  before  his  parlnersliip,  upon 
the  ground  that  the  partnership  afterwards  got 
the  benefit  of  the  purchase.  Himmont  ti  al.  in 
Tt,&.i'ultan  &  Banngton  el  al.,  20  L.  C,  J^296, 
8,  C.  1876. 

XX.  Liability  of  Partners. 

68.  Where  the  defendant  had  been  convicted 
of  Belling  liquor  without  a  license,  and  appealed 
on  the  ground  that  the  selling  complained  of 
was  the  act  of  a  tuLrtnership  of  which  lie  was 
only  a  member — Held,  that  a  conviction  would 
lie  against  any  one  member  of  the  partnership 
on  the  principle  that,  although  the  parties  are 
jointly  liable,  the  law  treats  all  torts  severally 


931 


PARTNEESHIP. 


Srice  of  goods  mid  and  delivered,  and  the  defen- 
anta,  severing  in  their  derence,  pleaded  ihat 
the  goods  were  nal  sold  to  them  hut  to  H,  one 
of  them,  who  alone  was  reeponsible,  and  who  in 
payment  thereof  delivered  to  the  plaintiffs  an 
accepted  draft  for  nearlv  the  whale  amount — 
Hdd,  that,  as  the  goods  were  sold  to  H  onlv, 
and  not  to  the  defendants  as  partners,  and  onl; 
got  in  the  hande  of  the  defendants  on  au  agree- 
ment with  H,  and  there  was  no  privity  of  con- 
tract between  the  plaintiffs  and  defendant  ia 
relation  to  the  goode,  chat  the  action  must  be 
dismissed  with  costs,  Dueaage  et  at.  v.  Bougie 
eioi.,  13L.  C.B.  13,  S.  C.  1862, 

6D.  Where  one  partner  was  sued  for  the  act 
of  the  partnership  and  pleaded  that  he  only 
acted  as  mandatory  of  tlie  partnerehip — Held, 


XXI.  Liability  at  PjiKTHEnsHiP  Propbktv. 

61.  Partnership  property  is  not  liable  for  the 
debts  of  attvof  the  partners  individually.  Mont- 
gomery &  CHrtrd  el  al.,  S.  B.  437,  K.  B.  1830. 

Pabtt     Advahoibq 

62.  A  steamboat  captain  advances  money  to 
the  owners  on  the  promise  to  admit  him  as  a 
partner.  It  does  not  appear  from  the  evidence 
thai  the  prooii"^  ^""  i*a,-wiaA  .-.n*  i^»d  ikA..-:^.* 
been    incurred 


promise  was  carried  out.  Lops  having 
been  incurred  in  running  the  vessel  it  was 
broken  up — Held,  that  the  cajitain  had  not  be- 
come a  partner,  and  was  not  liable  for  any  share 
of  the  Joss,  Farrdl  v.  Gkatford  et  al.,  2 
L.  C.  L.  J,37,  S,C.K,1866. 

XXin.  LiABiuTY  Under. 

63.  H  being  sned  jointly  with  B  as  the  firm  of 
B  &  H  pleaded  that  the  firm  was  composed  of 
himself  and  B's  wife.  The  partnership  was  not 
roistered  until  afler  action  was  brought  and 
credit  was  given  to  B  A  H,  the  repmed  firm— 
ifeid,  that  under  the  circumstance  H  was  liable, 
Tourville  et  al  v.  Bell  el  al.,  2  L.  C.  L.  3.  41, 
S,  C,  R.  1866. 

XXIV.  Plead iHG  BT. 

64.  Where  one  member  of  a  partnership  has 
pleaded  separately  to  an  action  against  the 
partnership  he  cannot  by  incidental  demand 
seek  to  recover  an  amount  due  by  plaintiff  to 
the  partnership,  Oot»ette  i,  Archer  et  al.,  4 
R.  L.  461,8.  d  1872. 

XXV.  POWBBSOF   P. 


65.  A  plaintiff  bronght  aclion  ofdamages  for 
breach  oi  contract,  based  on  the  following;  letter : 
"  Dear  Sir, —  Touching  the  conversation  the 
"  writer  had  with  you  the  present  is  to  say  that 
"  we  will  allow  Tou  JE200  per  annum,  and  also 
"  5  per  cent,  on  the  profits  of  the  business  carried 
"  on  here  for  the  next  two  years,  after  which 
"  time  we  will  admit  you  as  a  partner  on  terms 
"  that  will  be  mutually  satisfacioty.  This  letter 
"  to  be  strictly  private  and  confidential.    Yours 
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"  very  truly,  Lymans,  Savage  A  Co."  and  ii 
was  proved  to  h'ave  been  written  by  one  of  thf 
partners  only,  without  the  knowledge  orcooKDl 
of  the  otlieie— Held,  that  although  the  partucrg 
of  the  firm  are  supposed  to  have  given  toc«ie 
another  a  mandate  (o  transact  any  businenn  in 
the  name  of  the  firm  belonging  to  the  afisin 
of  the  partnership,  and  to  bind  uie  firm  theieic, 
that,  although  the  partner  may  associate  u- 
other  with  himself,  he  cannot  associate  anotbcr 
in  the  general  partnership  without  the  cocsent 
of  each  individual  partner,  such  contract  bang, 
in  fact,  a  contract  of  each  partner  individaallt. 
Hiaginson  v,  Lgman  et  al.,  i  L.  C.  J.  329,  S.  C. 
18^0;  1853  C.  C. 

66.  U,  a  member  of  the  commercial  GrmofP 
&,  M,  plaintifts,  being  indebted  to  the  defendani 
sold  to  him  goods,  the  property  of  the  firm,  with 
the  condition  that  the  price  should  be  im- 
puted in  part  payment  of  defendant's  bccoddI 
against  him.  On  action  by  the  Arm  (or  the  prkt 
of  these  goods  ihe  defendant  pleaded  the  agree- 
ment aforesaid  and  oompensation — Held,  Ibatt 
partner  has  no  right  to  dispose  of  partnership 
property  for  his  private  benefit,  and  that  the 
agreement  pleaded  was  illegal  and  null.  Potltm 
et  al.  &  Watiers,  1  R,  C.  245,  C.  C.  1871. 

67.  A  guarantee  signed  by  a  (Nutner  in  the 
name  of  the  firm  is  valid  and  binding  on  the 
firm.  MarUn  &  Oauli  et  al.,  16  h.  C.  J.  23T, 
Q.  B.  1871  il8S0&  1866  C.C. 

XXVI.  Proof  op. 

68.  Action  in  revendication  was  taken  by 
the  plaintiff  of  horses  sold  hj  the  defendant,  bat 
belonging  to  him,  the  plaintiff.  The  defendant 
alleged  a  partnership  between  hira«elf  and  Hit 
plaintiff,  and  endeavoured  to  prove  it  by  witnesM* 
— Held,  tliat,  as  between  partners  lAemeelce", 
proof  of  the  partnership  must  be  made  by  writ- 
ing, though  with  regard  to  third  parties  parol 
evidence  may  be  taken.  Beaudry  v.  Laflamme 
&i)(WM,6L.  C.  J.  134,  S.C.  1861.     * 

XXVII.  Purchases  b;  Pabtkeb. 

69.  Where  one  of  two  co-partners  purchaHs 
in  the  way  of  trade  it  must  prvtia  fade  be  pre- 
sumed that  he  buys  for  the  oo- partnership ; ' 
say  nothing  to  the  contrary  he  tacitly  hold 
the  assurance  of  their  joint  responsibility. 

V.  Jf«iD{ne«f  al,,  2Rev.de  Leg.  236,  E.B. 

XXVIII.  BBQisiftAnoK  OP. 

70.  Where  action  qtti  tam  was  taken  aj 
the  defendant  as  one  of  the  sbareholdeis  ( 
Three  Bivers  Navigation  Company,  fix 
having  r^slered  the  company  at  McHilrei 
accordance  with  the  provisions  of  the  si 
12  Vic,  cap.  45,  and  the  defendant  pleadi 


the  action,  that  the  company  was  only  bou 
register  under  the  said  act  at  the  place  i 
their  hpad  office  was  situated,  Stnic 
CheneBeri,  4  L,  C,  J,  239,  C,  C,  A  6  L.  C.  ■ 
A  12  L.  0.  R,  145,  Q.  B.  1860. 

71.  Where  a  person  does  husinesB  for  hi 
only,  but  in  the  name  of  a  partnership,  he 
bound  to  register  a  partnership  <^lan 


1BJ4  C.  C, 

72.  Where  two  peraone  made  a  joint  contract 

10  snf^y  a   railway  coaipan;  with  tiee  ftl  so 

.     ninrh  per  thoua&nd,  the  promts  to  b«  divided 

'     betwten    them — Held,   that   thie   was   a   com- 

iiiMcial  partnership  under  the  C.  S.  L.  C.  cap. 

K,  and  art.  1834  of  the   Civil  Code,  and   that 

lacb  partnership  required   to  be   registered  in 

I     the  registry  office  of  the  county  and  the  pro- 

ihonotary's  office  of  the  district  where  they  had 

a  place  of  buaineee,  but  Dot  in  isolated  cotinties 

c;  districta  where  eolilar}-  aclfi  of  trade  were 

i^mniitted.    Laroae  v.  Fatlon,  IT  L.  C.  J.  62, 

S,  C.  1872. 


I  T3.  On  the  contestation  of  a  report  of  col- 
l(K«tioD — Held,  that  the  effects   oico-partnere 

I  nid  under  execution  are  not  liable  to  the  cre- 
ditors of  one  of  the  nartnerB  individually  until 
alter  payment  of  the  partnership  creditors. 
Maoify  V.  Vincent  el  al.  &  Hulchins,  6  L.  C.  B. 

L     368,  S.  C.  I8M  i  1899  C.  C. 

I      S2X.  BiOHTS  or  Partxbrs. 

I       74.  On  an  opposition  to  a  judgment  filed  on 

I    the  ground  that    the    iudement    upon    which 

p    uecalion  had  issued  had    been  obtained  by 

frand  and  enrpriee — Held,  that  when  two  ee- 

tparate  partnerships  associate  theraselvee  to- 
gether as  one  firm,  it  is  not  in  the  power  of  one 
member  of  such  firm  to  retire  and  awociate 
another  in  hie  place,  without  the  consent  of  each 
individaal  partner,  and  that  a  judsment  ren- 
dered against  such  firm  is  null  muxwl  the  indi- 
viduat  partners.  JTuUitu  A  Miller  et  al.  k 
McDtmaJd  et  al.,l  L.  C.  J.  121,  S.  C.  1867; 
18i3  C.  C. 

76.  One  partner  aOer  the  dissolution  of  the 
firm  caiAol  sue  his  co-partner  en  reddition  de 
mmpU  withotit  himself  tendering  an  account, 
P^iM  T.  ChruHn,  3  L.  C.  J.  119,  8.  C.  1858. 

t6.  a  partner  of  a  dissolved  partnership  has 
no  right  of  action  in  assumpsit  against  his 
funnerfBrtner  for  debts  alleged  to  be  due  by  him, 
ur  for  mone}'  alleged  to  be  taken  out  of  the 
"^(lenihips  fntic'      ' 

ro  tocio. 
1859. 
77.  Where  one  of  ti 


I  partners  had  paid  the 

.     ,  e  could _ 

mbn^ated  in  the  n'ghtsofthe  plaintiff,  buthad  a 

I  right  only,  if  l)e  had  a  claim  against  his  partner 

I  fcr  his  share,  to  an  action  pro  toeio.    Ledtte  v. 

B  Arcof  el  al.  &  Legendre  et  mr.  &  Tweot  et  vir., 

■6L-C.  J.96,  C.C.  1861. 

,  7ti.  A  direct  action  can  be  maintained  at  the 

tsCance   of  a  partner  to  set  aside  a  judgment 

~~  lered   by  the   confession    of  his  co-partner, 

'e  after  the  dissolution  of  the  partnership. 

.  ffLearyet  al.,  9  L.  C.JAU,  8.  C. 

rt9.  I*  huoloenq/. — Where  one  partner  has 
ken  proceedings  in  insolvency  by  means  of 
I  attomej,  the  other  partner  cannot  oppose 

^i  __^__     .  .g  regards  himself  peraon- 

~~   ~     'a  disavowal. 


II  acboD,  except  as  r« 
r,  and  then  oaij  by  n 


/-«««!  V.  riingwi  ei  al.  x  i-angnei  et  al.,  4 
R.  L.  644,  8.  C.  1872. 

80.  JVhere  a  composition  was  Bccepl«d  by  a 
creditor  from  one  member  of  an  insolventnrra 
of  two  partners,  without  the  consent  of  the  other, 
for  a  less  amount  than  the  composition  made  by 
the  firm,  and  tliat  partner  surrendered  the 
security  to  the  other  partner — Held,  that,  in  an 
action  af^inst  him  by  such  creditor  to  recover 
the  balance  of  hie  claim,  he  might  succesBfiill7 

51ead  an  ecccptio  cedendantm  actionem.  The 
(oUons  Bank  v.  Connolly,  17  L.  C.  J.  189, 
S.  C.1873i  2070  C.C. 

61.  A  partner  cannot  file  a  claim  against  the 
personal  estate  of  his  co-partner  insolvent  for 
the  balanceofan  unliquidated  account.  Ravin 
in  re,&Oraig&Jielocke,5R.L.4lil,  S.  C.1874. 

82.  In  Partnerskip  Property. — An  imraove' 
able  property  was  purchased  by  a  commercial 
firm,  and  a  building  thereon  erected  which  was 
occupied  by  one  of  the  partners,  who  had  onlya. 
fourtn  interest  in  theprofitsof  thefirm,  for  some 
time  subsequent  to  the  dissolution  of  the  part- 
nership, and  a  seizure  was  made  of  the  property 
by  the  creditors  of  the  other  portion — HeUl,  an 
the  contestation  of  an  opposition  by  the  partner 
in  occupation,  that  the  seizure  must  be  main- 
tained, notwithstanding  such  opposition,  and  it 
was  accordingly  niamtained.  Lepage  &  Sle' 
vetuon  et  al.,  17  L.  C.  E.  209,  Q.  B. 


83.  In  a  partnership  between  several  persons, 
where  each  of  them  had  the  right  ti}  convey  or 
sell  his  rights  therein  whenever  he  chose  to  da 
so — Seld,  reversing  the  judgment  of  the  court 
below,  that  the  transferee  of  one  of  the  laid 
parties  could  not  act  in  such  a  manner  under  bi» 
transfer  as  to  injure  the  business,  and  that  if  he 
did  BO  the  other  partners  bad  a  personal  and 
direct  action  against  such  transferee,  as  well  for 
the  damage  ansing  from  his  breach  of  the  ori- 
ginal contract,  as  for  the  reacision  of  the  con- 
tract for  the  future.  Lalouette  et  al.  &  Delitie 
et  al.,  8  L.  C.  R.  174,  Q.  B.  1858. 


PASSAGE— See  EIGHT  OF  WAY. 
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I.  Action  for  Ikfrinoemekt  of. 

84.  In  an  action  for  the  infringement  of  a 
right  of  {>atent  for  Lower  Canada  the  allegation 
of  an  infringement  "  in  the  County  of  Montreal " 
was  held  to  be  a  sufficient  indication  of  the 
place  where  the  infringement  occurred.  Prowse 
V.  Pagnuelo,  2  L.  C.  K.  311,  S.  C.  1862. 

II.  Cancellation  of. 

85.  A  writ  of  sdre  facias  is  not  necessary  to 
obtain  the  revocation  of  letters  patent  but — 
Held,  that  in  the  present  case  that  the  Crown, 
represented  by  the  officers  of  the  ordinance,  could 
use  the  prerogative  of  such  writ  and  claim,  by 
the  usual  and  ordinary  process,  the  cancellation 
of  letters  patent  making  a  grant  or  concession 
of  wild  lands  on  which  the  respondents  had 
based  their  action.  The  Principal  Officers  of 
ArUUery  &  TayUyr  ei  al.,  1  L.  C.  B.  481,  Q.  B. 
1861. 

86.  Writs  of  scire  facias  to  cancel  letters 
pitentcan  only  issue  at  the  suit  of  the  Crown. 
Paradis  exp.,  7  L.  C.  J.  130,  S.  C.  R.  1864. 

87.  Actions  to  annul  letters  patent  belong 
exclusively  to  the  Crown,  and  cannot  be  brought 
by  a  private  individual.  Paccmd  &  Eickaby,  1 
<J.  L.  R.  245,  Q.  B.  1876. 

88.  The  Crown  alone  has  the  right  of  de- 
manding that  letters  patent  granted  under  the 
ffreat  seal  of  the  province  he  annulled.  The 
Union  Navigation  Company  &  Mascony,  20 
L.  C.  J.  306,  S.  C.  1876. 

III.  Granted  in  England. 

89.  Letters  patent  for  inventions  granted  under 
Her  Majesty's  priv^^  seal  in  England  are  of  no 
force  in  Canada,  patentees  in  Canada  having  no 
other  remedy  than  that  given  by  and  specified 
in  our  provincial  statutes.  Adams  v.  Belt  et  al., 
I  L.  C.  R.  130,  S.  C.  1850. 

IV.  Nullity  of. 

90.  Where  the  plaintiff  brought  action  for 
infraction  of  the  patent  of  a  stove  of  which  he 
claimed  to  be  the  inventor,  and  the  case  went  be- 
fore a  jury,  who  answered  a  large  number  of 
questions  submitted  them  in  an  unsatisfactory 
manner  and  awarded  the  plaintiff  £6  damans, 
and  the  defendant  moved  for  a  new  trial  which 
was  granted — Held,  in  appeal,  that  as  it  was 
provra  that  the  plaintiff  himself  had  sold  a  large 
number  of  the  stoves  in  question  before  obtain- 
ing the  patent,  that  the  patent  was  null,  and  the 
judgment  ought  to  be  confirmed.*  Bemier  & 
Beauchemin  et  aL,  6  L.  C.  J.  29,  Q.  B.  1869 ;  C. 
36  Vic.  cap.  26,  sees.  6  &  7. 


*  Bat  an  inventor  shall  not  be  entitled  to  a  patent  for 
fafs  invention  If  a  patent  therefor  In  any  other  country 
shall  have  been  In  existence  in  such  country  more  than 
twelve  months  prior  to  the  application  for  such  patent 
in  Canada;  and  if  during  such  twelve  months  any  person 
shall  4&ave  commenced  to  manuiiustttre  in  Canada  the 
article  for  which  such  patent  is  afterwards  obtained,  such 
person  shall  continue  to  have  the  right  to  manufacture 
and  sell  such  article,  notwithstanding  soch  patent;  and 
nnder  any  eircumstanees,  where  a  foreign  patent  exists, 
the  Canadian  patent  shall  expire  at  the  earliest  date  at 
which  any  foreign  patent  for  the  same  invention  expires. 
C.  85  Vic.  cap.  20,  sec.  7. 


91 .  In  an  action  for  the  infringement  of  a  patent 
— Heldy  confirming  the  judgment  of  the  coart 
below,  founded  on  tne  verdict  of  a  jttry»  that  the 
patent  must  be  declared  null  and  void  if  it  be 
not  established  that  the  patentee  is  the  sole  and 
only  inventor  of  the  thin^  patented,  or  if  it  be 
not  established  that  such  patentee  is  tbe  first 
inventor.  Ritchie  &  Joly,  12  L.  C.  R.  49,  K.  B. 
1861. 

92.  A  mere  importer  of  an  invention  which 
has  been  patented  for  some  years  previously  i& 
the  United  States  by  some  other  parties  u  not 
an  inventor  or  discoverer  thereof  under  the  Pat> 
ent  Act  of  1869,  and  a  patent  obtained  b^r  him 
under  said  Act  on  the  ground  that  he  is  the 
patentee  or  discoverer  is  null  and  void.  Wood- 
ruff v,  Mosely  et  aL,  17  L.  C.  J.  306,  S.  C,  h  19 
L.  C.  J.  169,  Q.  B.  1875. 

V.  Pleading  is  Action  for  Infbinoeicekt  of. 

93.  In  an  action  for  the  infringement  of  a 
patent  right  to  which  the  defendant  demurred  on 
the  ground  that  the  declaration  failed  to  set  oot 
aft  length  the  preliminary  formalities  required  to 
be  ob^rved  in  order  to  obtain  the  patent — Hddj 
to  be  unnecessary  and  the  demurrer  was  dis- 
missed. Bemier  &  Beauchemin,  2  L.  C.  J.  193, 
S.  C,  &  Bemier  &  Beliveau,  8  L.  C.  E.  297, 
S.  C.  1868. 

VI.  Right  TO. 

94.  A  party  who  had  effected  an  improve- 
ment  in  nre  engines  by  a  new  combination  of 
old  parts,  whereby  greater  results  were  obtained, 
was  held  to  be  entitled  to  take  out  and  main' 
tain  letters  patent  for  his  exclusive  rieht  to 
such  improvements.*  Muir  v.  Perry,  2  L.  C  B. 
306,8.(5.1862. 

96.  On  motion  by  the  defendant  for  a  oev 
trial  in  an  action  for  the  alleged  inirinsement 
of  a  patent  right — Held,  setting  asid^  the  ver- 
dict of  the  jury,  that  where  it  was  proved  that 
the  article  patented  was  in  public  use  or  on  sale 
in  the  province  with  the  consent  of  the  patentee 
at  the  time  of  the  application  for  the  patent,  the 
plaintiff  could  not  recover.  Bemier  &  Beauche- 
min, 2  L.  C.  J.  289,  8.  C.  1868. 


PATENT  EIGHTS— S66  PATENT. 


PATERNAL  AUTHORITY— 5ec 
PARENTS. 


PATERNITY— Se«  ACTION,  SEDUC- 
TION, (fee. 


PAWNBROKERS— &e  PLEDGE 


*  Any  person  who  hu  invented  any  ImproveBOiti  on 
any  patented  invention  may  obtain  a  patmt  Ibr  vaA  ia* 
provementB,  but  shall  not  thereby  oraaia  Ih*  r|Rht  tf 
vending  or  using  the  original  inveatioii,  nor  tuB  tbi 
patent  for  the  origioal  invention  confer  the  right  of  Tcoa* 
mg  or  using  the  patented  ifflprovements.  C.  81  Tto. 
cap.  26,  seo.  9. 
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I.  By  Cobrc^k,  96. 

n.  By  Cokfubion,  97. 

m.  Bt  Error,  98,  99. 

IV.  By  Iksolveots,  wc  INSOLVENTS. 

y.  DfiMAKD  OF,  100, 101. 

VI.  Etidbnos  of,  102, 103. 

VII.  Impijtation  of,  104-116.  * 

VIII.  Op  Bills  akd  Notes,  see  BILLS  OF 
EXCHANGE,  &o. 

LX.  Op  Costs,  116-119. 

X.  Of  Customs  Dues,  »««  CUSTOMS  DUBS. 

XI.  Offer  of,  see  Tender  of. 
XIL  OfJudoxekt,  120. 
Xin.  Of  Taxes,  see  TAXES. 

XIV.  Partial,  121. 

XV.  Plea  of,  122. 

XVI.  Presumption  of,  123. 

XVII.  Proof  of,  see  Evidence  of. 

XVIII.  Bights  of  Creditor,  124. 

XIX.  Subrogation,  126-134. 

XX.  Tender  of,  136-142. 

XXI.  What  is,  143. 

XXII.  When  Demakdable,  144. 

I.  By  Coercion. 

%.  Money  paid  under  protest  in  satisfaction 
of  a  prescribed  debt  may  be  recovered  back 
when  coercion  has  been  employed  to  obtain  such 
pavment.  The  Corpcration  of  Qu^ec  &  Caron, 
lO'L.  C.  J.  317,  Q.  B.  1866 ;  994  &  1047  C.  C. 

n.  Bt  CoKFuaioN. 

97.  Where  by  the  will  of  the  husband  his 
wife  was  made  his  universal  le^tee  in  usufruct, 
ftod  the  wife  afterwards  dying,  the  plaintiff 
broaghi  action  as  her  universal  leeatee  for  the 
Amount  of  reprises  due  the  wife  under  a  judicial 
Mparation  of  im»)erty  had  between  her  and  her 
baeband  dunne  her  lifetime,  and  also  for  dower, 
and  the  defeDdant  pleaded  that  these  amounts 
bad  been  extinguished  by  confusion  arisinff 
ftum  the  fact  that  the  wife  was  the  universal 
legatee  <^  her  husband~J?e2(2,  confirming  the 
jod^ent  of  the  court  below,  that  no  conmsion 
arose  in  such  case.  Meneclier  &  Gauthiert  16 
L.  C.  R.  181,  Q.  B.  1866;  1198  C.  C. 

m.  Bt  Error. 

98.  An  aipount  voluntarily  paid  on  a  pro- 
te^  bill  of  exchange  by  the  drawer  cannot  be 
racoveied  on  the  ground  of  error  in  payment  in 
point  of  law.  CcSdwell  k  Patterson,  2  Rev.  de 
Ug.  27,  K.  B.  1811 ;  992  &  1048  C.  C. 

99.  But  where  money  has  been  paid  through 
an  error  in  law,  such  as  where  a  party  has  volun- 
tarily paid  a  tax  imposed  by  a  bylaw  of  a  muni- 
cipal corporation  which  has  been  since  set  aside, 
be  has  a  right  to  an  action  for  the  recovery  of  the 
money  paid.  Laorohcn  k  The  Mayor,  <fcc.,  of 
M(mireal,  2  L.  C.  B.  80,  Q.  B.  j  1047  et  seq.  C.  C. 

y.  DBMAiro  OF. 

f 

100.  In  a  seizure  of  moveables  under  a  writ  of 
fimfofriaf  no  demand  of  payment  is  necessair- 
Lee  A  Smman  &  dxeers,  2L.  C.  R.  148,  S.  C. 
1851. 


101.  Where  the  creditor  of  certain  claims 
transferred  them  to  another  with  warranty  that 
if  they  were  not  paid  at  maturity,  or  any  part 
thereofjthe  transferee  could  recover  such  amount 
from  the  person  from  whom  he  had  received 
Uiem,  with  intere&t,  and  that,  without  beine  held 
to  discuss  the  debtor  of  such  claims — Held,  ih&t^ 
notwithstanding,  the  transferee  had  no  action 
against  his  auteur  until  he  had  demanded  pay- 
ment  from  tlie  original  debtor.  Labellev.  Walker 
et  vir.y  18  L.  C.  J.  117,  S.  C.  &  6  R.  L.  266> 
S.  C.R.1873;  1576  &  1677  C.  C. 

VI.  EviDENOE  OF. 

102.  In  an  action  to  recover  money  paid  to> 
the  defendant,  as  attorney  of  another,  the  defen- 
dant pleaded  payment  to  the  principal,  and  at^ 
tempted  to  prove  by  the  witness  to  the  receipt 
the  signature  by  mark  of  the  principal — Held, 
that  m  a  non-commercial  case  such  eyidence 
was  legal.  Nevin  et  al.  v.  DeBUury,  3  L.  C.  J. 
87  &  88,  S.  C.  1857. 

103.  And  where  a  question  arose  as  to  the 
validity  of  a  receipt  signed  by  the  mark  of  the 

gerson  and  attested  by  witnesses — Held,  con- 
rming  the  judgment  of  the  court  below,  that  the 
jurisprudence  of  this  Province  was  in  favor  of 
admitting  the  validity  of  a  signature  signed  by 
mark.  lb.,  6  L.  C.  J.  151,  &  12  L.  C.  R.  17, 
Q. B.  1861. 

VII.  Imputation  of. 

104.  The  application  of  payments  should  be 
made  on  account  of  principal  and  not  on  account 
of  interest,  until  after  the  principal  is  paid.  Sy- 
mond  V.  Lynch,  3  R  L.  460,  k  Dun  v.  (kanphell 
k  Carnal,  3  R.  L.  460, 1831 . 

105.  if  imputation  of  payment  has  not  been 
made  the  parties  will  be  neld  to  make  such  im- 
putation nrst  in  reduction  of  the  interest  due.* 
Stephenson  v.  Gugy,  2  Rev.  de  L^g.  268,  k  Dw 
mouchelle  k  Moffat  k  Girouard,  2  Rev.  de  Leg» 
257,  Q.B.  1845;  1159  C.  C. 

106.  And  where  the  action  was  for  purchase 
money  due  under  deed  of  sale,  and.  payable  by 
thirteen  annual  instalments,  and  tlie  aefendant 

{>lead^  that  he  had  previously  bought  another 
ot  of  land  from  the  plaiutifr,  payable  by  ten 
annual  instalments,  with  interest,  and  with  the 
priyilege  of  paying  the  whole  of  the  purchase 
money  at  any  time — Held,  that  payments  made 
by  the  debtor  without  any  application  would  be 
imputed,  first,  to  the  extinction  of  the  interest  on 
the  most  distant  debt ;  secondly,  on  the  principal 
of  that  debt,  whether  due  or  not,  next  on  the  m> 
terest  of  the  most  recent  debt,  and,  lastly,  on 
the  principal  of  that  debt.  Casson  v.  Thompson, 
1  L.  C.  J.  157,  S.  C.  1857 ;  1159  C.  C. 

107.  Where  there  was  an  open  account  and  a 
promissory  note,  and  action  was  brought  on  ac- 
count stated,  including  them  botli  and  mterest — 
Held,  that  the  interest  would  not  be  struck  off> 
where  the  plaintiff  had  not  pleaded  an  imputa* 


•▲  debtor  of  a  debt  wbieh  beantntereat  or  prodnoea  reiit» 
eannot,  without  the  consent  of  the  creditors,  Impate  any 
payment  which  be  makes  to  the  discharge  of  the  capltu 
in  preferenoe  to  the  arrears  of  interest  or  of  rent.  Any 
payment  made  on  the  capital  and  Intprest,  bot  which  w 
not  entire,  is  impated  first  upon  the  interest.    1168  C.  C. 
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tion  of  payments  on  account  of  the  note.     Tcr- 
rance  k  PkiUnn,  4  L.  C.  J.  287,  S.  C.  1860. 

108.  In  an  action  on  a  written  contract  for  the 
payment  of  certain  sums  of  money  annually  for 
a  number  of  years — Held,  that  where  payments 
are  made,  and  both  principal  and  interest  are 
due,  the  imputation  should  be  first  on  the  inter- 
•est.  Rict  et  al.  v.  Ahem,  6  L.  G.  J.  201,  Q.  B. 
1862;  1169  C.C. 

109.  In  an  action  on  a  note,  where  payments 
were  pleaded — Held,  that  payment  made  with- 
out express  imputation  must  be  deducted  pre- 
ferably from  the  debt,  for  which  there  was  secu- 
rity, and  which  bore  interest.  Brooks  et  al.  & 
€ieaa,  12  L.  C.  R.  461,  Q.  B.  1862. 

110.  The  plaintiff  had  leased  to  the  defendant 
for  a  term  or  eleven  years  a  certain  piece  of  land 
on  the  following  term^,  viz.:  That  the  lessee 
should  pay  an  annual  rental  of  £10  per  year  for 
the  first  ten  years,  and  of  jei6  a  year  tor  the  other 
five  years ;  that  he  should  construct  thereon 
^uildfings  to  the  value  of  at  least  £600 ;  that,  at 
the  termination  of  the  lease,  the  lessor  should 
have  the  right  to  both  the  land  and  buildings  on 
payment  of  £200  to  the  lessee,  or,  in  default  of 
that,  the  lessee  would  retain  possession  on  pay- 
ment to  theplaintifi'of  £600.  The  plain  tiff  paid 
the  £200  before  the  expiration  of  the  term,  and 
to  an  action  for  £45  rent,  arrears  of  rent  and 
£13  68.  of  taxes,  the  defendant  pleaded  payment, 
and  the  plaintiff  answered  that  the  payments 
which  had  been  made  had  been  imputed  in  part 
to  the  dischar^  of  an  amount  of^  a  judgment 
which  the  plamtiff  had  obtained  against  the 
defendant  in  an  ezptxrte  action  on  their  accounts 
— Held,  that  the  imputation  was  good,  and  the 
action  for  so  much  rent  must  be  maintained. 
P^'freane  v.  Lamontagne,  8  L.  C.  J.  197,  S.  C. 
1864. 

111.  In  commercial  matters  where  one  is  cre- 
ditor of  a  written  obligation  and  of  an  account 
current  subsequent  to  the  date  of  the  written 
obligation,  he  may  be  permitted  to  make  proof 
by  testimony  of  a  verbal  agreement  by  which  it 
was  stipulated  that  payments  to  be  made  should 
be  imputed  first  on  the  account  current.  Lalonde 
A  Boiland,  10  L.  C.  J.  321, 8.  C.  1864. 

112  Where  an  imputation  of  payments  is  made 
the  court  will  apply  them  to  the  most  onerous 
debt.  Walton  v.  Dodds,  1  L.  C.  J.  66,  8.  C.  R. 
1865. 

113.  Where  money  has  been  received  from  the 
endorser  fur  accommodation,  and  imputed  as 
payment  thereon  by  a  creditor,  such  imputation 
of  payment  will  be  valid  against  the  maker  of 
the  accommodation  paper,  l/t^an  et  al,  &  Dyon 
€t  tnr.,  13  L.  C.  J.  166,  S.  C.  1868. 

114.  In  an  action  against  the  defendant  for  the 
amount  of  a  mortgage  transferred  to  plaintiff,  and 
which  afterwards  proved  to  be  forged — Held,  re- 
versing the  judgment  of  the  court  below,  that 
the  de^ndant  could  not  insist  on  the  application 
of  moneys  due  from  the  party  to  whom  the 
mortgage  was  given  to  plaintiff  on  their  transac«> 
tion,  to  the  payment  of  the  price  paid  for  the 
mortgage,  i^upple  k  Thomas,  12  L.  C.  J.  93, 
Q.  B.  1868. 

115.  Defendant  was  sued  on  an  obligation 
which  he  had  ^iven  as  security  for  the  composi- 
tion of  an  insolvent  trader,  amounting  to  $900, 
who  pleaded  that  the  insolvent,  afler  the  compo- 
sition, had  continued  trading  with  the  plaintiff 


and  paying  him  at  the  rate  of  $50  weekly,  bj 
whicn  means  he  had  paid  him  an  amount  moR 
than  sufficient  to  cover  the  obligation  in  question 
— Held,  confirming  the  judgment  of  the  court 
below,  that  notwithstanding  the  obligation  vnA 
for  the  space  of  a  year  which  had  not  yet  expired, 
that  it  was  the  oldest  debt,  and  the  payinentH 
must  therefore  be  imputed  on  that.  Dcylek 
t^audetie,  20  L.  G.  J.  134,  Q.  B.  1875. 

IX.  Op  Costs. 

116.  Payment  of  costs  to  an  attorney  who 
has  not  ODtained  distraction  of  costs,  and  who 
has  no  special  authority  to  receive  them,  is 
nevertheless  valid.  Young  v.  Baldwin,  61 
L.  C.  R.  70,  S.  C.  1865. 

117.  An  action  hj  a  foreign  plaintiff  was 
dismissed,  security  for  costs  not  navinf  been 

fiven  within  the  delay  fixed,  and  the  plaintiff 
roueht  a  second  action  on  the  same  ground— 
Held,  that  the  proceedines  on  the  second  action 
would  be  suspended  untu  the  costs  of  the  fii^^t 
action  were  paid.  Dunlop  et  al,  v.  Jones,  11 
L.  C.  J.  316  &  4  L.  C.  L.  J.  42,  S.  C.  1867. 

118.  And  held,  in  another  case,  that  where  an 
action  has  been  discontinued  or  dismissed,  the 
party  proceeding  may  bring  a  new  action  before 
payment  of  costs  of  the  first,  but  the  defendant 
may  demand  that  the  proceedines  be  suspended 
till  the  costs  of  the  first  are  paid.  Oamaette  v. 
LaliherU,  1  R.  L.  747,  8.  C.  1869. 

119.  But  held,  later,  that  a  plaintiff  who  baa 
discontinued  must  pay  the  costs  incurred  by 
the  other  side  before  he  can  bring  a  new  action, 
and  that,  by  actual  payment  and  notbv  compen- 
satinn.  Snepherd  v.  Dawson  &  Vaufsom,  3 
R.  L.  454,  8.  C.  R.  1871. 

XII.  Of  Judgment. 

120.  Where  payment  of  an  amount  of  a  judg- 
ment attacked  by  opposition  is  made  by  the 
defendant  before  an  order  has  been  granted  to 
suspend  the  execution,  it  mast  be  considered 
as  nnal,  both  as  regards  the  oppoeant  and  the 
other  parties  therein.  MolUur  v.  Marchandk 
The  Attomey-Oeneral,  5  R.  L.  379,  8.  C.  1874. 

XIV.  Partial. 


121.  Part4)ayment  is  no  ground  of  opposition 
to  the  execution  of  a  judgment.  Htul  v.  Si. 
Julien  k  St,  Julien,  6  R.  L.  476,  a  C.  1873. 


XV.  Plea  op. 

122.  Where  to  an  action  for  goods  sold,  a  plea 
of  payment  was  set  up,  and  the  action  asked  to 
be  dismissed — Held,  that  as  the  odIjt  proof  of 
payment  was  an  acknowledgment  of  $10  on 
account,  and  a  statement  signed  by  the  pUiniifl^ 
and  that  the  balance  should  be  settled  by  note, 
the  plea  was  bad,  and  the  judgment  went  ftr 

lain  tiff.    Merder  v.  Bousquet  ei  vir,,  6  R.  L. 

52,  8.  C.  1874. 

XVI.  Presumption  op. 


I 


123.  The  fact  of  payment  may  be  presumed 
by  the  lapse  of  time  or  by  any  other  circ^^^ 
stance  that   would  render   the  Iket  pfoba 
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AUard  &  LSgault  etoL.k^  contra,  13  L.  C.  J. 

80,  C.  C.  1868. 

XVin.  Rights  of  Creditor. 

124.  A  creditor  in  poeseseion  of  moneys  be- 
longing to  third  parties  cannot  apply  tHem  to 
the  payment  of  a  promissory  note  of  which 
auch  third  party  appears  as  endorser,  if  such 
note  has  been  retired  by  the  maker  by  means  of 
a  cheque  without  value,  the  remeov^  in  such 
c&«e  being  by  special  action.  La  Banque  de 
QuAee  V.  Maxham,  II  L.  G.  B.  97,  S.  G.  1860. 

XIX.  SUBROGATIOK. 

125.  One  of  several  co-debtors  who  has  paid  the 
debt  for  which  they  were  all  bound,  without  a 
gobrogation  from  the  creditor,  can  maintain  an 
action  negotiarum  gestortwi  for  money  paid  and 
advanced,  against  each  of  his  co-debtors,  and  re- 
cover from  each  his  portion.  Audy  v.  Eitchie, 
2  Rev;  de  Leg.  31,  K.  B.  1820 ;  1154  ei  seq.  C.  G. 

126.  Where  a  church  and  sacristy,  which  were 
insured  in  the  plaintiffs'  company,  were  destroj^ed 
by  fire  originating  from  a  steamboat  belonging 
to  the  defendants,  and  the  plaintiffs,  after  paying 
the  amount  of  the  insurance  to  the  fabrlque  of 
the  parish,  brought  action  against  the  defend- 
ants for  damages,  claiming  to  be  subrogated  in 
the  rights  of  the  fabrique  in  that  hehtkit^—Held, 
that  tney  had  a  right  to  be  thus  subrogated,  and 
that  the' warden  in  charge  of  the  fabrique  had  a 
right  to  receive  the  money  and  subrogate  them, 
the  plaintiffi9,  in  their  rights  and  actions  without 
special  authority ;  and  that,  under  a  plea  of  the 
general  issue,  the  defendants  could  not  require 
that  the  other  parties  injured  by  the  same  fire 
be  joined  in  the  action  so  as  to  save  them  from 
the  costs  of  more  than  one  action.  T?ie  Quebec 
Fire  Insurance  Company  &  Molson  ei  ah,  I 
L.C.  B.  222,P.  G.  1851. 

127.  On  a  contestation  of  a  report  of  distribu- 
tion— Held,  that  a  deed  by  which  it  is  declared 
that  a  payment  made  by  a  debtor  is  so  made 
vritfa  the  moneys  of  a  third  party,  borrowed  up- 
on the  condition  of  subrogating  such  party  in 
the  rights  of  the  creditor,  and  tnat  such  decla- 
ration was  made  for  the  purpose  of  effecting 
5uch  subrogation,  the  third  party  not  being  pre- 
eent  at  the  execution  of  the  deed,  did  not  effect 
a  subrogation  in  favor  of  such  third  party,  by 
reason  of  want  of  acceptation  on  his  part ;  nor 
did  the  stipulation  to  that  effect  by  the  debtor 
^iect  such  subrogation  by  reason  of  the  ab- 
sence of  an  authentic  instrument,  as  evidence  of 
the  loui  and  of  its  object,  at  a  period  anterior  to 
the  payment ;  and  also  that  the  allegation  in  an 
oppomtioa  of  a  parol  contract  anterior  to  the 
payment  and  that  the  moneys  were  loaned  to  the 
oeotor  on  the  condition  that  the  lender  should 
be  subrogated  in  the  rights  of  the  creditor,  could 
Dot  be  taken  as  admitted,  although  such  oppo- 
siti<:>n  was  not  contested ;  on  the  principle  that  a 
contract  of  such  a  character  can  be  proved  only 
by  an  authentic  instrument,  which  would  render 
certain  the  period  at  which  the  loan  was  made  ; 
an<i,  hMtly,  that  the  acceptation  subsequently 
made  by  the  lender  of  the  assignment  of  the 
rights  of  the  original  creditor  was  inoperative  to 
ed'ect  the  eubrogation,  because  the  original  debt 
wa8  completely  extinguished  at  the  time  of  pay- 


ment.   Filmer  et  aL  &  Bell,  2  L.  G.  B.  130, 
Q.  B. 1852. 

128.  A  partner  who  has  paid  the  amount  of 
a  judgment  rendered  against  him  and  his  co- 
partner, jointly  and  severally,  is  not  subrogated 
m  the  rights  of  the  plaintiff,  but  has  an  action 
pro  socio  only  for  his  recourse.  Leduc  v.  Tur- 
cot et  al.  &  Legendre  et  vir.  k  Turcot  et  vir.,  6 
L.  G.  J.  96,  G.  C.  1861. 

129.  In  an  action  on  a  promissory  note — Held, 
that  the  endorser  of  a  note  tendering  the  amount 
to  the  payee  cannot  demand  any  special  subro- 
gation besides  the  surrender  of  the  note.  Bof>e  &, 
McDonald  et  al,  I  G.  L.  J.  55,  Q.  B.  1866. 

130.  He  who  pays  a  debt  of  a  third  person 
has  a  right  to  recover  from  the  debtor  the 
amount  thus  paid.  Gaudry  v.  Bergevin,  2 
B.  L.  116,  Q.  B.  1868  j  1164  et  seq.  G.  G. 

131.  A  party  paying  a  debt  for  which  he  is 
liable  with  others,  and  obtaining  a  subrogation 
sous  sHng priv6,  may  sue  his  co^lebtors  for  their 
share  of  the  debt  in  the  name  of  the  original 
creditor.  Berthelot  v.  Dease  et  al.,  12  L.t).  J. 
336,  S.G.  1868;  1165  G.G. 

132.  Where  the  purchaser  of  an  immoveable 
property  paid  the  claims  of  the  creditors  to 
whom  the  property  was  hypothecated,  and  was 
afterwards  evicted  of  it  for  causes  over  which  he 
had  no  control — Held,  that  previous  to  the  Gode, 
legal  subrogation  took  place  without  demand, 
and  that,  even  when  the  purchaser  was  bound 
by  his  deed  of  purchase  to  pay  such  creditor. 
LavalUe  v.  Titreau  &  Roy  k  LavalUe,  17 
L.  G.  J.  248,  S.  G.  1873 ;  1156  G.  G. 

133.  And  held,  further,  that  such  subrogation 
could  not  be  set  aside  even  where  the  purchaser 
had  re-sold  the  property,  and  the  second  trans- 
feree was  evicted  by  judicial  sale  at  the  suit  of 
hypothecary  creditors,  previous  to  the  acquisi- 
tion of  the  property  by  tne  first  purchaser.    lb. 

134.  Where  the  universal  legatee  of  a  hypothe- 
cary debtor  paid  the  debt  of  his  auteur  and  ob- 
tained a  subrogation  from  the  creditor — Held, 
that  such  subro^tion  could  confer  no  rights 
upon  him  as  against  the  other  hypothecary  cre- 
ditors. Laficur  k  Bertrand,  20  L.  G.  J.  1,  Q.  B. 
1875. 

XX.  Tender  of. 

136.  Forfeiture  of  an  emphyteutic  lease  will 
not  be  decreed  for  non-payment  of  rent,  if  it 
be  proved  that  before  the  action  was  instituted 
the  rent  due  was  tendered  and  refused.  Burns 
V.  Bichards,  2  Bev.  de  L6g.  206,  K.  B.  1821. 

136.  Where  the  appellante  tendered  to  the 
collector  of  customs  as  many  Spanish  dollars, 
at  the  rate  of  four  shillings  and  sixpence  sterling 
each,  as  were  eaual  to  the  amount  of  such  cus- 
toms dues — Held,  not  to  be  a  legal  tender. 
Gillespie  et  al.  &  Percival,  S.  B.  366,  K.  B. 
1829. 

137.  Where  the  defendant  to  an  action  for 
the  balance  of  the  price  of  a  sale  between  him 
and  the  plaintiff  pleaded  notarial  tender  of  the 
amount — Held,  that  the  deed  of  tender  should 
specify  and  enumerate  the  different  kind.s  and 
species  of  money  offered,  and,  in  default  of  doing 
so,  the  tender  was  null.  Ferras  v.  Beaudin,  o 
L.  G.  J.  241,  S.  G.  1862  j  1163  G.  G. 

138.  In  an  action  against  the  endorse  r  of  a 
promissory  note,  where  the  defendant  pleaded 
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tender  of  the  amount — Held,  that  he  was  bound 
to  renew  his  tender  with  his  plea  and  deposit 
the  amount  in  court.  Bove  v.  McDonald  et  cU., 
16  L.  C.  R.  191  &  I  L.  C.  L.  J.  66,  Q.  B.  1866. 

139.  In  a  case  before  the  Court  of  Vice  Ad- 
miralty for  an  amount  due  for  towage — Held, 
that  where  a  tender  is  refused  simply  on  ac- 
count of  more  being  alleged  to  be  due,  it  is 
not  necessary  that  the  amount  tendered  should 
be  tendered  m  coin.  The  BHUah  Lion  in  re.,  2 
S.  V.  A.  C.  114,  V.  A.  C.  1865. 

140.  One  cannot  maintain  an  action  on  an 
offer  of  foment  which  has  not  been  accepted. 
Lain^  &  Toulouse,  3  R.  L.  445,  S.  G.  R.  1871. 

141 .  Tender  without  deposit  does  not  prevent 
interest  from  accruing.  Dumont  v.  Laforge, 
1  Q.  L.  R.  169,  S.  C.  1874. 

142.  On  an  action  for  balance  due  under  a 
builder's  contract — Held,  that  the  defendant, 
when  tendering  the  amount  due,  is  not  bound  to  ^ 
reserve  his  right  of  action  against  the  builder  in 
order  to  preserve  his  rights,  but  that  if  he  do  so 
the  builcter  could  not  on  that  account  refuse  to 
accept  the  balance  tendered  him.  Filiatrault 
V.  McNaughion,  1  L.  C.  L.  J.  63,  S.  C.  1866. 

XXI.  What  is. 

143.Under  a  general  plea  of  payment,  the  de- 
fendant cannotprove  that  he  bought  a  note  due 
by  the  plaintiff  to  a  third  party,  and  that  the 
plaintiff  agreed  that  the  defendant's  debt  should 
be  considered  settled  by  reason  of  the  plaintifiTs 
note  so  purchased  by  tne  defendant.  Bruno  v. 
Gagnon,  1  Q.  L.  R.  196,  S.  C.  R.  1876. 

XXII.  When  Demand  able. 


144.  The  amount  of  a  bon  payable  on  de- 
mand by  a  Lower  Canada  debtor  to  a  foreign 
creditor  is  recoverable  with  costs  by  the  creditor 
without  proof  of  demand  having  been  made  be- 
fore the  institution  of  the  action.  Shuier  et  al. 
V.  Paxion  et  al,  6  L.  C.  J.  66,  S.  C.  1860;  1069 
C.  C. 


PEACE. 

I.  Conviction  for  Disturbing,  see  CON- 
VICTION. 

II.  ExHiBiTiNO  Articles  of,  146. 

III.  Justices  of,  we  JUSTICES  OF  THE 
PEACE. 

U.  Exhibiting  Articles  of. 

146.  Where  articles  of  the  peace  have  been 
exhibited  in  open  court  against  a  person,  the 
court  will  direct  that  he  ao  stand  committed 
until  security  to  keep  the  peace  be  given. 
Begina  v.  VendeiU,  8  L.  C.  J.  1284,  S.  C.  1861. 


PENALTY. 

I.  Arrest  for,  146. 

II.  Continuing,  147. 

m.  Cumulative,  148,  149, 

IV.  Effect  of,  160. 

Y.  Fob  Breach  of  Contract,  161. 


VI.  For  Selling  Tickets  in  Lotteries,  151 
Vn.   For    Sitting    as    Member    of    thk 
Legislature  without  Qualification,  153.  ' 
Yin.  In  Arbitration,  164. 

IX.  Not  Ground  of  Capias,  166. 

X.  Power  of  Municipal  Corporations 
Concerning,  see  MUNICIPAL  CORPORA- 
TIONS. 

XI.  Reoovert  of,  166. 

I.  Arrest  for. 

146.  A  defendant  cannot  be  arrested  for  the 
amount  of  a  penalty  incurred  for  an  ofience 
against  a  penal  statute.  Oraham  v.  WMtUy,  3 
Rev.  de  Leg.  347,  K.  B.  1818. 

II.  Continuing. 

147.  A  conviction  based  on  a  by-law  which 
establishes  a  penalty  for  every  day  the  ofienceis 
committed,  wnen  the  statute  upon  which  the  by- 
law is  formed  does  not  clearly  give  authority  u> 
impose  more  than  one  penalty,  will  be  qua^^&d. 
Brovm  exp.  &  Sexton,  18  L.  C.  J.  194,  S.  C. 
1874. 

ni.  Cumulative. 

148.  Where  the  defendant  was  convicted 
before  the  Queen's  Bench  of  having  sdki  a  cei^ 
tain  immoveable  property  as  free  and  unincum- 
bered, wliile  knowing  that  he  had  previoobly 
granted  a  hypothec  on  such  property  to  tliie 
complainant,  and  that  such  hypothec  was  regis- 
terea — Held,  on  a  reserved  case  by  the  full 
bench,  that  the  penalties  mentioned  in  the 
statute  under  which  the  conviction  was  bad, 
were  cumulative,  and  the  prisoner  was  sentenced 
accordingly.  Eegina  &  AdUsery  4  L.  C.  J .  2T7, 
Q.  B.  1860.    4  Vic.  cap.  30,  sec.  I. 

149.  Under  the  British  North  America  Act, 
sec.  92,  ss.  16,  the  punishment  imposed  bv  the 
Local  Legislature  for  an  offence  against  its 
own  laws  cannot  be  cumulative.  Papin  exp., 
16  L.  C.  J.  334,  S.  C.  1871. 

IV.  Effect  OF. 

150.  When  a  statute  inflicts  a  penalty  for  doi 
doing  an  act,  the  penalty  implies  thai  there  Ip 
a  legal  compulsion  to  clo  the  act  in  question, 
and  that  pnnciple  is  not  afi^ted  by  the  fact 
that  the  penalty  has  a  particular  destinatioD. 
The  Hibernian  in  re,  I  Q.  L.  R.  319,  PC. 
1872. 

V.  For  Breach  of  Contract. 

161.  A  penalty  in  a  contract  is  not  held  to  le 
stipulated  damages  unless  it  is  specially  d<r 
clared  to  be  so.  Mure  ▼.  WUey,  2  Ker.  de'Leg. 
207,  K.  B.  1810,  &  Patterson  v.  Farran,  2  Rev. 
de  L6g.  124,  K.  B.  1811 ;  1131  ei  seq  C.  C. 

VI.  For  Selling  Tiokstb  in  LoTTBmixa. 

162.  By  the  Imperial  SUtute  U  Geo.  IH.  cap. 
83,  and  the  Statute  9  Geo.  I.  cap.  19  &  6  Geo.  li. 
cap.  36,  which  impose  certain  penalties  upon  per 
eons  selling  tickets  in  a  foreign  lottezr,  have 
been  made  to  form  part  of  the  CrizDinarLaw  of 
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Lower  Canada.    Rouse  exp,,  S.  R.  321,  E.  B. 

1825. 

VII.  For  Sitting  as  Member  of  the  Legis- 
lature WITHOUT  Qualification. 

153.  Where  action  was  brought  for  a  penalty 
against  a  person  for  havins  sat  and  voted  as 
member  oi  the  Legislative  Council  without  pos- 
sessins  the  proper  qualification  required  bj  law 
—Held,  that  tne  penalty  imposed  by  G.  S.  C. 
cap.  3,  does  not  apply  to  persons  disqualified 
with  respect  to  property,  but  only  where  the 
ejection  of  a  person  thus  sitting  is  radically  null. 
Morasse  v.  Ouecremont,  6  L.  C.  J.  113,  S.  C. 
1861. 

VLLl.  In  Arbitration. 

154.  The  plaintiff  and  defendant  had  bound 
themselree  by  a  penalty  to  carry  out  the  award 
of  the  arbitrators,  to  whom  was  referred  the 
matter  in  dispute  between  them,, and  which, 
after  it  had  been  ^rendered,  the  defendant  had 
refused  to  carry  out — Held,  that  as  the  appoint- 
ment of  the  arbitrators  in  question  had  not  been 
proved  to  be  necessary  and  as  the  penalty  was 
only  in  law  com  minatory  that  the  plaintiff  could 
not  recover.  Bouthillier  v.  jTurcotiey  3  L.  C.  J. 
51,  S.  C.  1868. 

IX.  Not  a  Ground  of  Capias. 

155.  A  stipulated  penalty  is  not  a  ground  of 
capias.  Patterson  et  al.  v.  Farrarif  3  Rev.  de 
Leg.  348,  K.  B.1811. 

XI.  Recotebt  of. 

156.  In  an  action  to  recover  damages  oc- 
casioned by  a  mill — Held,  that  penalties  im- 
posed by  the  Agricultural  Act  could  be  recovered 
W  action  before  the  Circuit  Court.  Gameau  & 
Gameau,  13  L.  C.  R.  437,  S.  C.  1863. 


PENSIONS. 

I.  Exempt  from  Attachment,  157. 
n.  Transfer  of,  158. 

I.  Exempt  from  Attachment. 

157.  Where  an  attachment  was  taken  against 
a  pension  granted  to  a  widow  of  a  pilot  from 
what  is  known  as  the  Decayed  Pilots  Fund  the 
pennon  was  held  to  be  exempt  from  attachment 
and  the  attachment  dismissed.  Lelihore  et  al, 
k  Baaiaraeon  &  The  Trinity  House.S  L.  C.  R. 
m,  C.  C.  1853. 

n.  Transfer  of. 

158.  In  an  action  in  rescission  of  a  pension 
sranted  to  a  military  man  for  military  services 
—Held,  that  such  pensions  are  not  transferable 
^?  law.    ChrMen  &  Bay,  6  L.  C.  R.  465,  S.  C. 

1856. 
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I.  Costs  in  Cases  of,  169-161. 

II.  How  Granted,  162. 

III.  In  Cases  of  Default,  163-166. 

IV.  Indivisible,  166. 

V.  Interruption  op,  167-185. 

VI.  Motion  for,  186-189. 

VII.  Notice  op  Demand  for,  190. 
Vin.  Op  Cases  Exp  arte,  191. 

IX.  Of  Certiorari,  192. 

X.  Procedure  in,  193. 

XI.  When  Lies,  194-198. 

I.  Costs  in  Cases  of. 

169.  Where  peremption  is  granted  the  action 
will  be  dismissed,  each  paying  his  own  costs 
but,  in  later  cases,  held,  to  be  granted  with  costs 
Mongeon  etux.  &  Larin,  1  L.  C.  J.  266,^.  €.,& 
Chapman  v.  Aylen.  lb.,  &  Gore  &  Gugy,  lb., 
&8L.  C.J.  454, 1857. 

160.  The  costs  on  a  demand  for  peremption 
are  at  the  discretion  of  the  Court.  VeBUury  & 
Gauihier  &  Paris,  6  L.  C.  J.  330,  S.  C.  1861. 

161.  And  on  sufficient  cause,  on  affidavit, 
the  court  will  not  grant  costs  of  peremption, 
lb.,  11  L.  C.  R.  494,  S.  C.  1861. 

n.  How  Granted. 

162.  Peremption  will  be  granted  on  the  certi- 
ficate of  the  clerk  of  the  court,  that  no  proce- 
dure has  been  taken  in  the  case  for  upwards 
of  three  years,  and  that,  notwithstanding  the 
non-production  of  part  of  the  record  which  has 
been  misplaced.  Chapman  v.  Aylen,  1  L.  C.  J. 
264,  S.  C:  1857  ;  454  C.  C.  P. 

in.  In  Cases  by  Default. 

163.  The  defendant  who  has  made  default 
cannot  obtain  permission  to  set  aside  the  de- 
fault for  the  purpose  of  obtaining  peremption 
of  the  suit.  Courville  &  Levar  v.  Leoar,  6 
L.  C.  J.  256,  S.  C.  1862. 

164.  A  defendant  who  has  not  appeared  may 
ask  and  obtain  peremption  of  the  suit.  Day  v. 
Deeasse  &  Darval,  12  L.  C.  J.  265,  S.  C.  1868. 

165.  And  in  such  case  the  defendant  may  sign 
the  demand  for  peremption  and  present  it  him- 
self to  the  court    lb. 

rV.  Indivisible. 

166.  A  demand  in  peremption  is  indivisible,  so 
that  where  one  defendant  in  a  case  has  asked  for 
peremption  which  is  granted,  it  is  granted  in 
favor  of  all  the  defendants.    lb. 

V.  Interruption  of. 

167.  Peremption  will  be  interrupted  by  the 
service  of  a  notice  of  motion  by  the  plamtiff. 
Dinning  v.  Bates,  1  L.  C.  R.  109,  S.  C.  1850. 

168.  On  appeal  from  a  judgment  granting 
peremption — Held,  that  an  interlocutorv  judg- 
ment oischarging  a  d6lih^6  6ns]>ends  so  long  as 
it  is  in  force  the  proceedings  in  an  action  en 
garantie,  and  that,  lurther,  there  was  error  in  the 
judgment  declaring  such  action  perinUe  on  mo- 
tion of  one  of  the  defendants  en  garantie,    Ar- 
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'chambauli  v.  Bushy,  9  L.  C.  R.  219,  Q.  B.  1869  ; 
468  C.  C.  P. 

169.  A  proceeding  in  a  cause  made  by  the 
plain tifTs  attorney  after  service  on  him  of  a 
rule  nisi  for  peremption,  and  before  the  return  of 
the  rule,  will  not  prevent  the  peremptor  being 
discharged  and  the  action  dismissed.  Famam  v . 
Joyel,  10  L.  C.  R.  20, 1869. 

170.  Where  notice  of  motion  for  peremption 
liad  been  given  to  the  plaintiff,  who  thereupon 
inscribed  the  case  for  final  hearing  on  the 
merits — Held,  to  be  too  late,  and  that  no  inter- 
ruption of  peremption  could  be  had  after  service 
of  notice  of  motion.    lb.,  &  4  L.  C.  J.  128,  S.  C. 

.1869;  458  C.C.  P. 

171.  On  motion  for  peremption  of  the  instance 
where  the  plaintiff  had,  between  the  notice  and 
presentation  of  the  motion,  filed  a  paper  in  the 
cause — Held,  to  be  the  rule  in  this  province 
that  the  notice  was  not  equivalent  to  the  de- 
mand, and  that  any  useful  proceeding  taken 
between  the  two  would  be  sufficient  to  interrupt 
the  peremption.*  Beaudry  v.  Plinguet,  3 
L.  C.  J.  237,  S.  C,  &  McDonald  ei  al  &  Boy,  3 
L.  C.  J.  302,  S.  C.  1869. 

172.  Where  a  rule  was  taken  out  against  the 
plaintiffs,  and  served  on  them  and  their  attorneys 
ad  litem  for  peremption  of  the  suit,  and  tne 
plaintiff  urged  that  the  peremption  had  been  in- 
terrupted by  the  fact  that  the  attorneys  of  record 
had  abandoned  the  profession  and  become  mer- 
chants— Held,  that  the  rule  for  peremption  was 
peremptory,  and  that  the  fact  urged  did  not  in- 
terriTpt  it.  The  New  City  Gas  Company  of 
Montreal  &  McDonnell,  3  L.  C.  J.  283,  S.  C. 
1860;  456  C.C. 

173.  The  death  of  the  plaintiff  in  the  case 
•interrupts  peremption.  Tate  et  al.  v.  McNiven, 
4  L.  C.  J.  148, 8.  C.  1860 ;  456  C.  C. 

174.  Where  a  rule  for  peremption  was  taken — 
Held,  on  the  argument  of  the  plaintiffs  per 
contra,  that  one  of  the  defendants  having  died 
during  the  pendency  of  the  suit  the  peremption 
did  not  run  during  the  three  months  and  forty 
days  allowed  to  the  heirs  to  deliberate.  McKay 
et  al.  V.  Gerrard,5  L.  C.  J.  331, 8.  C.  1861 ;  664 
&  666  C.  C. 

176.  The  defendants  served  a  motion  on  the 
plaintiff  for  peremption,  and  the  plain  tiff  pleaded 
that,  having  entered  into  solemn  and  perpetual 
vows  as  a  religieuse,  she  was  civilly  dead  before 
the  peremption  had  accrued,  and  also  that  the 
pleading  mentioned  as  the  last  proceeding  in 
the  case,  instead  of  having  been  filed  on  the  17 th 
of  May,  1869,  was  only  filed  during  the  month  of 
April,  1862,  as  appeared  by  aflSdavits  produced  by 
her,  and  before  the  day  on  which  the  motion  for 
peremption  was  served  she  had  taken  useful 
proceedings  as  required  bv  law — Held,  suppos- 
ing the  plaintiff  were  civilly  dead,  a  point  which 
the  court  would  not  decide  by  taking  the  vows  of 
Sk  religieuse  before  the  peremption  was  acquired, 
that  as  the  defendant  nad  not  been  notified  of 
the  fact  it  could  not  take  away  the  right  of  per- 
emption. DeBeaweu  v.  Mass4,jr.,  i  L.  C.  J. 
106,  S.  C.  1863;  34  C.  C.  &  456,  sec.  2,  C.  C.  P. 

176.  Held,  with  regard  to  the  filing  of  the 
pleading  referred  to,  the  date  of  which  had  been 


*  AbRolnts  peremption  cannot  be  prevented  or  alfeoted 
by  any  prooeedlng  taken  subaeqaenUv  to  tbe  service  of 
SQoli  motion.    468  C.  C.  P. 


certified  by  the  prothonotary,  thai  hw  certificate 
could  only  be  attacked  by  improbation,  ancUW'i, 
also,  that  peremption  could  not  be  effected  by  a 
proceeding  taken  between  the  service  of  the  mo- 
tion and  its  presentation  to  the  court.    lU 

177.  The  death  of  one  of  the  plaintiffs  inle^ 
rupts  the  peremption.  Brewster  et  al.  v.  (Mdi 
et  al.,  9  L.  C.  J.  21,  8.  C.  1863 ;  455  C.  C.  P. 

178.  And  the  death  of  one  of  the  defeodaotji 
interrupts  the  peremption.  Howard  et  al.  v 
Childs  ei  al,,  9  L.  C.  J.  22,  8.  C.  1863;  435 
C.  C.  P. 

179.  The  service  of  a  notice  of  motion  to  tv 
made  by  the  plaintiff  is  a  valid  interruption  o( 
the  peremption  in  the  cause  under  art.  458  tH 
the  Code  of  Procedure.  The  Mayor,  <tc.,  (>i 
Montreal  &  Eanson,  13  L.  C.  J.  234,  C.  t 
1869. 

180.  Where  a  motion  was  made  for  peremp- 
tion on  the  part  of  the  defendant,  and  the  pW- 
tiff  answered  that  one  of  his  attorneys  ad  Utm 
had,  during  three  years,  ceased  to  practize  bt 
attorney  to  the  knowledge  of  the  defendant— 
Held,  that  the  plaintiff  was  sufficiently  repre 
sen  ted  by  one  of  his  attorneys.  T4M8$6  v.  Laberof, 
4  R.  L.  699,  8.  C.  1871 ;  465  C.  C.  P. 

181.  To  c-all  a  case  on  the  enqulHerole  \s  n>i: 
a  useful  proceeding  such  as  to  incemipt  peremp- 
tion. Cook  y.  MUler,  3  R.  L.  546,  S.  C.  1871, 
&4R.L.  240,  B.C.  R.  1872. 

182.  Service  of  a  notice  of  motion  not  filfd 
or  presented  to  the  court  does  not  interrupt  pe^ 
emption.  Terrill  &  Haldane  et  al.,  15  L.  C.  J. 
245,  S.C.  1871. 

183.  A  requisition  by  plain tiflT  for  proce^  to 
examine  defendant  on  fiits  et  articles  filed  en 
the  same  day  that  service  is  made  upon  the  tk- 
fendant  of  motion  for  peremption  will  not  iot«:^ 
rupt  the  peremption.    lb. 

184.  Tne  death  of  two  of  the  defendants  <k^ 
not  interrupt  peremption.    lb. 

185.  But  held,  reversing  the  decision  in  th? 
court  below,  that  a  requisition  by  plaintiff  lur  a 
process  to  examine  defendant  onjaiis  et  artirk', 
filed  the  same  day  as  service  is  made  on  the  de- 
fendant of  motion  for  peremption,  is  a  usetul  pro- 
ceeding, and  will  operate  as  an  interruption  •>* 
the  peremption.  lb.,  &  17  L.  C.  J.  69,  Q.  B. 
1873. 

VI.  Motion  For. 

186.  Where,  on  a  motion  for  peremptiont  th> 
conclusions  were  that  the  action  be  ai«nii$si-'l 
instead  of  declared  j^erim^e — Held,  to  he  irregular 
and  rejected,  but  without  costs.  Peck  ei  af.  v 
Murphy  et  al.  &  The  Mayor,  dtc,  of  Montreal, 
2  L.  C.  J.  221,  S.  C.  1868 ;  457  C.  C.  P. 

187.  The  defendant  in  three  similar  c&^ 
served  and  filed  motions  on  the  attoorney  ot  U>t 
plaintiff,  asking  for  peremption  of  the  suits  va 
the  ground  that  three  years  had  elapsed  bioce 
the  last  proceeding  therein,  and  the  piaintifi  oy 
posed  the  granting  of  the  motion  on  the  ground 
that  it  was  not  sufiicient,  and  that  a  role  vst 
necessary — Held,  that  the  service  of  motion  aoil 
notice  of  motion  are  equivalent  to  a  rule.  Char- 
lebois  v.  Bastien,  6  L.  C.  J.  293,  S.  C.  1862. 

188.  A  motion  for  peremption  made  in  the 
name  of  three  attorneys,  one  or  whom  is  dect«f<il 
will  be  rejected,  on  the  ground  that  such  • 
motion  might  be  made  in  the  name  of  the  cwj 
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II.  Charges  of. 

201.  In  an  action  by  a  physician  against  the 
representatives  of  a  deceased  patient — Held, 
reversing  the  judgment  of  the  court  below,  that 
he  would  only  recover  the  actual  value  of  the 
services  rendered,  and  the  pretension  that  he 
could  charge  in  accordance  with  the  fortune  or 
means  of  his  patient  was  an  immoral  one. 
Boucher  ei  al.  &  Dubault,  1  R.  L.  702,  Q.  B. 
1868. 

ni.  Liability  for  Aooount  of. 

202.  Where  the  defendant,  an  unmarried  woman 
of  full  age,  went  for  the  plaintiff,  a  phvsician,  to 
attend  her  mother,  who  was  ill  and  wno  resided 
in  the  same  house  with  her,  and  action  was 
brought  against  her  for  such  services,  which  ex- 
tendi over  a  month — Held,  that  she  was  not 
liable,  and  that  the  action  was  brought  against 
the  wrong  person.  Raymond  v.  BttrlaiWy  16 
L.  C.R.  420,  C.C.  1864. 

IV.  Privilege  of. 

203.  The  privilege  of  a  physician  for  the  ex- 
penses of  the  last  illness  is  preferable  to  that  of 
the  vendor  on  the  proceeds  of  the  immoveable 
sold,  even  when  there  are  no  moveables  out  of  the 
proceeds  of  which  the  physician  can  be  paid.* 
Taschereau  v.  Delagorgendi^e  &  JProtux,  9 
L.  C.  R.  497,  S.  C.  1869. 

204.  A  physician  has  the  ri^ht  to  prove  the 
aature  and  duration  of  his  services  for  nve  years, 
where  such  services  have  been  rendered  before 
the  passing  of  the  stat,  32  Vic.  cap.  32.  Whyte  v . 
Bebonald,  14  L.  C.  J.  133,  C.  C.  1869;  2003 
C.  C. 

206.  And  the  insolvency  of  the  deceased  is 
not  a  reason  for  reducing  the  physician's  ac- 
count. BeoMdry  v.  Besiarains  et  al.  &  Desjardina 
k  Thomas,  16  L.  C.  J.  267,  8.  C.  R.  1871. 

206.  Nor  is  the  relationship  of  the  physician 
with  the  deceased  a  ground  for  reducing  the  claim 
of  the  former  for  his  services  during  the  last  ill- 
ness,   lb. 

207.  And    the   registration    of    such    claim 
against  the  immoveable  property  of  the  deceased 
though  under  seizure,  withm  the  delay  fixed  by 
law,  18  good  and  valid. t    lb. 

V.  Services  of. 

208.  In  an  action  for  the  value  of  professional 
services  rendered  by  a  physician  the  plaintiff  is 
not  required  to  prove  anv  special  requisition  of 
his  services ;  ana  his  oatn  as  to  the  nature  and 
duration  of  the  services  rendered  will  be  suffi- 
cient, the  value  to  be  proved  by  another  profes- 
sionid  man,  and  there  is  always  a  presumption 
in  his  favor  that  he  has  rendered  such  services 
only  as  have  been  required  of  him.  Barcelo  v, 
Lebeau,  17  L.  C.  J.  167,  C.  C.  1873. 


*  But  by  the  order  of  preference  laid  down  in  art  2000 
of  the  Civil  Code  the  pnVilege  of  the  physician  for  the 
expenfles  of  the  lait  limess  is  made  to  lank  preferably  to 
that  of  the  vendor.— Ed. 

t  Claims  for  fhneral  expenses  and  expenses  of  the  last 
illness  do  not  retain  their  privilege*  upon  the  immoT»i 
ables,  nnless  a  memorial  of  sach  clum  is  registered  within 
aiz  months  after  the  death  of  the  deceased.  2101  C.  C. 
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I.  Admissions  bt,  209-216. 

II.  Affidavit  with,  216. 
in.  Amendment  of,  217,  218. 

IV.  Answers,  219-224. 

V.  Bad,  226-227. 

VI.  By. 
Exception,  228. 
Married  Woman,  229. 
Member  of  Partnership,  230. 
Minor,  of  Want  of  Assistance,  231.. 
Parties  not  in  the  Case,  232. 
Several  Defendants^  233. 
Tenant,  234. 

Vn.  Chose  Juo^e,  236-239. 

VIII.  Compensation,  240-243. 

IX.  Composition,  244. 

X.  Conclusions  of  Declaration,  245-S3L 

XI.  Contradictory,  264. 
Xn.  Criminal  Prosecution,  256. 
Xm.  Cumulation  of  Actions,  266-260. 

XIV.  Declaration. 
Amendment  of,  261-278. 
Errors  in,  279. 

XV.  Defective  Service,  280,  281. 

XVI.  Defense  en  Fait,  282,  283. 

XVII.  Delay  in,  284,  285. 
X Vin.  Demand  of  Plea,  see  PROCEDURE. 

XIX.  Demurrer,  286-313. 

XX.  DENiAii  OF  Signature,  314,  315. 

XXI.  De  novo,  316. 

XXII.  Departure  in,  317. 

XXIII.  Description  of  Property,  318-5»- 

XXIV.  Details  OF  Action,  321. 

XXV.  Discussion,  322-330. 

XXVI.  Divisible,  331. 

XXVII.  Erreur  DE  Droit,  332-^34. 
XXVm.  Estoppel,  336. 

XXIX.  Fear  of  Trouble,  336. 

XXX.  Fins  de  Non  Rbcevoir,  337,  338; 

XXXI.  Form  of,  339-342. 

XXXII.  Fraud  in  Deed,  343. 
XXXin.  General  Issue,  344,  345. 

XXXIV.  Hypothetical  Plea,  346. 

XXXV.  In  Actions. 
Against  Carriers,  347. 
Against  Consorts,  348. 

Against  Dissolved  Partnership,  349.. 
Against  Legatee,  350,  351. 
Against  Minors,  362. 
Against  Munidpatiiy,  353,  354. 
Against  Wife,  366,  366. 
Based  on  firaud,  367. 
Based  on  Insolvency,  358. 
By  Executrix,  369. 
By  Heirs,  360. 
By  Partners,  361 . 
By  Partnership,  362, 363. 
By  Railway  Company,  364. 
By  Transferee  of  Debts  due  huokmU  E^ 
taU,  366. 

By  Transferee  (f  Personal  Debts,  366» 
By  TrUor,  367. 
By  F«?kior,368. 
By  Wife,  369,  370. 


S53 


PLEADING. 


En  Bomagey  371,  372. 

Eli  Exhibition  de  Tiire,  373. 

En  Reprise  cPInsiance,  374. 

En  RHnUgromde,  375, 376. 

For  Breach  of  Contrary  377,  378. 

iVrDo»«r,  379-.381. 

F€T  Encroachments y  382. 

For  Freighiy  383. 

For  Illegal  Seizure,  384. 

For  Infringement  of  Patenty  385,  386. 

For  Malicious  Arrest,  387,  388. 

For  Price  of  SdUy^^. 

JRwiJeiif,  390,  391. 

i'or  Trespass,  392,  393. 

in  rem,  394. 

On  Aeeounty  39&! 

Ofi  BiOs  and  Notes,  396-413. 

On  Contraciy  414, 416. 

On  &il<^  416. 

PoMe»09y,  4L7. 
XXXVI.  Ik  Cases  of  Libel,  418-422. 
XXXvn.  In  Capias,  423. 
XXXVin.  Incidental  Demand,  424. 
XXXIX.  Incompatible,  425-435. 
XL  In  Hypothec  art  Action,  436-440.  * 
XIJ.  In  Improbation,  441 . 
XLn.  In  Information  bt  the  Crown,  442, 
443. 

XLm.  In  Lessor  and  Lessee  Cases,  444, 
445. 
XLiy.  In  Maritime  Cases,  446-450. 
XLV.  In  Opposition,  451,  452. 
XL VI.  In  Petitory  Action,  453,  454. 
XLVn.  In  Quo  Warranto,  455. 
XLVm.  In  Retendication,*456-460. 
XLIX.  In  Review, 46 1. 
L.  Irregularities  in,  462,  463. 
LI.  Joint  Pleas,  464-467. 
LII.  iToiNT  AND  Several,  468. 
Lm.  Judgment  in  Conformity  with,  469. 
UV.  Litispendenok,  470-476. 
LV.  Lost, '477. 
LVI.  Minority,  478. 
LVn.  Misnomer,  479-482. 
hVUl.  Non-Payment  of  Costs,  483,  484. 
LIX.  Notice  of  Action,  485,  486. 
LX.  Nullity  of  Deed,  487,  488. 
LXI.  Nullity  of  Return,  489. 
LXn.  Nullity  of  Title,  490. 
I.Xin.  Payment,  491-494. 
LXIV.  Plea  to  the  Merits,  495, 496. 
LXV.  Prescription,  497-603. 
LXVL  Puis  Darrein  Continuance,  504, 505. 
LXVU.  Rejection  of,  506, 507. 
LXYEQ.  Repleader,  508-510. 
LXEX.  Special  Answer,  see  Answers. 
LXX.  Special  Replication,  611. 
LXXI  Simultaneous,  612. 
LXXn.  Tender,  513. 
LXXnL  Term  fob  Payment,  514. 
LXXIV.  Unnecessary,  515. 
LXXV.  Use  of  Figures  in,  516. 
LXXVI.  Usury,  617. 

LXXVU.  Variance  IN  WHEN  Fatal,  618-523. 
LXXVin.  Waiver  of,  624. 
LXXIX.  Want  of  Notice  of  Protest,  see 
ACTION  ON  Bills,  &c. 

LXTT    Want    of    Service,   see    PROCE- 
DURE. 
LXXXI.  Want  of  Status  in  Plaintiff  or 

fKPEVDANT,  525. 
LXXXn.  When  Admissible,  526, 527. 
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I.  Admissions  by. 

209.  A  woman  sued  as  the  widow  of  A  B  ad- 
mits her  marriage  and  the  death  of  her  husband 
if  she  does  not  plead  by  exception  to  the  char- 
acter and  quality  in  which  she  is  sued.  Gesseron 
V.  (hnoe,  3  Rev.  de  Leg.  334,  E.  B.  1820. 

210.  Where  the  defendant  by  his  exception  ad- 
mits his  signature  to  a  note  of  hand,  but  pleads 
a  term  for  payment,  it  is  not  necessary  for  the 
plaintiff  to  prove  the  defendant's  si^ature  to  the 
note,  notwithstanding  the  exception  has  been 
dismissed  and  a  defense  en  faits  filed.  VaU 
lieres  v.  Eot/y  3  Rev.  de  L6g.  .38,  K.  B.  1820.* 

211.  In  an  action  to  recover  the  value  of  the 
use  and  occupation  of  a  certain  property,  in 
which  the  plaintiff  replied  specially  to  defendant's 
plea  of  payment  that  true  it  is  ''  that  money 
'*  was  paid,  as  allied  by  defendant,  but  not  at 

I  ''  the  request  of  the  party  deceased,  but  was 
"  paid  by  defendant  merely  to  place  such  party, 
''  who  is  his  daughter,  on  the  same  footmg  as 
**  his  other  children  " — Hetd,  that  the  admission 
contained  in  such  answer  could  not  be  divided, 
and  that  plaintiff  was  entitled  to  judgment. 
Lefebvre  Sc  Demontignyy  2  L.  C.  J.  279  &  9 
L.  C.R.  233,  S.C.  1858. 

212.  And  in  an  action  brought  against  the 
city  of  Montreal  bv  an  assessor  for  the  value  of 
his  services — JETeZa,  reversing  the  judgment  of 
the  court  below,  that  the  plea  m  the  cause,  which 
admitted  that  the  sum  of  £107  18s.  Id.,  with 
interest  and  costs,  was  due  to  the  plaintiff,  pray- 
ing acte  of  a  deposit  of  that  sum  in  court,  and 
also  praying  that  the  plain tifTs  action  for  the 
surplus  De  dismissed  entirely,  entitles  the  plain- 
tiff to  a  judgment  for  the  sum  tendered.  Bou- 
longer  &  The  May  or  y  <kc.y  of  Montreal,  9  L.  C.  R. 
363,  Q.  B.  1869. 

213.  An  admission  in  a  factum  in  revision  in 
the  nature  of  a  ddsistement  binds  the  party  pro- 
ducing it.  Garden  v.  Lemieuxy  2  K.  C.  232, 
S.  C.  B.  1872. 

214.  A  plea  of  payment  or  compensation  is  a 
sufficient  admission  of  the  plaintiff's  demand, 
but  a  plea  of  prescription  alleging  payment,  and 
accompanied  t)y  a  d&fense  en  faits  y  is  not  such  an 
admission.  Thayer  y,  Witscamfd  L.  C.  J.  1, 
Q.  B. 1864. 

215.  The  allegations  of  a  declaration  founded 
on  notarial  deeds  of  sale  seeking  to  fasten  a  per- 
sonal liability  upon  defendant  toward  plaintiff 
cannot  be  proved  by  a  declaration  made  by  de- 
fendant in  another  case  and  to  a  third  party,  and 
no  lien  de  droit  is  thereby  created  between  plain- 
tiff and  defendant.  Peltier  v.  Rattelle,  18  L.  C.  J. 
75,  S.  C.  1874. 

U.  Affidavit  with. 

216.  Where  to  an  action  on  a  bond  which  had 
been  signed  by  the  agents  of  the  defendants  the 
latter  pleaded,  denying  the  authority  of  the 
agent,  and  the  plaintiff  moved  to  reject  the  plea 
on  the  eround  that  no  affidavit  had  been  fil^  as 
requirea  by  the  87th  sec.  of  the  Judicature  Act 
of  1857— ^eM,  that  the  affidavit  should  have 
been  filed,  but  inasmuch  as  the  law  was  new  at 
the  time,  and  the  members  of  the  bar  had  not 
become  familiar  with  it,  that  the  enqudte  would 
simply  be  discharged,  and  the  defendant  allowed 
the  opportunity  to  file  the  necessary  affidavit. 
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The  Attomeu  General  v.  McPherson  et  eU,,  2 
L.  C.  J.  121,  &  «  contra,  2  L.  C.  J.  182,  S.  C.  1868. 

ni.  Amekdmeitt  or. 

217.  A  clerical  error  of  date  can  be  amended 
at  the  final  hearing.  Hasty  v.  Morland,  2 
L.  C.  J.  277,  S.  C.  1868. 

218.  Where  the  defendant  moved  before  enquSte 
to  amend  his  plea  on  payment  of  costs,  supported 
by  an  affidavit  to  the  effect  that,  owing  to  ab- 
sence from  the  country  and  sickness,  he  had 
been  unable  to  eive  proper  instructions  to  his 
attorneys,  and  afterwards  moved  a  similar  mo- 
tion at  the  hearing,  both  of  which  were  rejected 
— Held,  in  review,  that  the  final  judgment  would 
be  reversed,  and  the  defendant  allowed  to  plead 
de  novo  on  payment  of  all  costs,  considering  that 
sufficient  cause  had  been  shown  to  authorize  the 
amendment.  Lasell  v.  Brown,  16  L.  G.  B.  161, 
S.  C.  R.  1866. 

IV.  Answers. 

219.  A  general  answer  to  a  plea  is  sufficient 
to  put  the  defendant  to  proof  of  the  allegations 
of  such  plea.  St,  John  v.  Delisleet  at,  2  L.  C.  R. 
150,  8.  C.  1861. 

220.  In  an  action  on  an  agreement  sous  sHng 
privS — Held,  that  the  allegations  which  fonn 
the  chief  support  of  the  action  must  be  set  out 
in  the  declaration,  and  cannot  be  pleaded  by 
way  of  special  answer  to  defendant's  exception. 
McOoryy,  Griffin,  1  L.  C.  J.  39,  8.  C.  1856. 

221.  The  immoveable  property  seized  was 
claimed  by  the  opposant  in  virtue  of  the  will  of 
her  deceased  husband.  The  plaintiff  pleaded 
that,  subsequently  to  the  date  of  the  will,  the 
testator  and  the  opposant  by  him  duly  authorized 
had  made  donation  of  the  property  seized  to  the 
defendant.  The  opposant  replied  specially 
that  the  deed  of  donation  was,  subsequently 
to  its  execution  and  prior  to  the  death  of  her  late 
husband,  resiliated  by  consent  of  all  the  pai> 
ties  thereto — Held,  that  such  special  answer  was 
not  admissible,  on  the  ground  that  it  invoked  a 
different  title  to  that  alleged  in  the  opposition, 
and  that  in  fact  the  opposant  by  her  special 
answer  did  not  invoke  the  resiliation  as  a  title 
to  the  propertv,  but  the  object  of  the  allegation 
was  to  show  tnat,  in  consequence  of  the  resilia- 
of  the  donation  in  question,  her  title  under  the 
will  had  revived.  Eomaine  v.  Dugal  &  Jobin, 
8L.  C.  R,  209,8.0. 1857. 

.222.  Notwithstanding  the  provisions  of  12  Vic. 
cap.  38,  sec.  86  &  23  Vic.  cap.  67,  sec.  37,  the 
plaintiff,  who  in  his  declaration  expressly  de- 
clares "  that  the  sum  of  money  in  the  said  pro- 
''missory  note  specified  is  now  wholly  due  and 
"  unpaid,"  and  who  in  fact  repeats  that  declar- 
ation in  his  articulations  of  fact,  cannot,  in  con- 
sequence of  his  failure  to  file  an  answer  to  de- 
fendant's plea,  be  held  to  have  admitted  that  the 
note  has  been  paid  and  dischai^ed  an  alleged  by 
defendant's  plea.  Lagrange  v.  (Sirlisle,  8  L.  G.  J. 
182,  Q.  B.  1863. 

223.  The  plaintiff  can  not,  by  special  answer  to 
a  plea  founded  upon  a  deed  to  which  he  is  a  party, 
and  which  deed  would  defeat  his  action,  set  up 

Sounds  of  nullity  i^inst  such  deed,  and  ask 
e  rescission  thereof  as  the  nullity  of  the  deed 
Bhould  have  been  asked   by  the  declaration. 


Martin  et  wr.  v.  Martin,  7  L.  C.  J.  293,  S.  C. 
1863. 

224.  Held,  that  the  plaintiff,  in  alleging  u  a 
special  answer  that  part  of  the  right  which  he 
Claimed  came  from  nis  deceased  wife  in  virtue 
of  her  will  that  she  invoked,  did  not  add  any- 
thing to  his  original  demand  or  change  the  na- 
ture  of  his  action,  but  only  indicated  Uie  eonrce 
of  a  right  of  which  he  alone  was  seized  at  the  in- 
stitution of  the  action.  Dubeau  &  La  Fabnquc  dc 
DeschambeauU,  2  Q.  L.  R.  6,  8.  C.  1868. 

V.  Bad. 

226.  An  exception  which  answers  only  po^ 
tions  of  a  declaration  is  bad,  and  will  be  dis- 
missed on  motion.  Boston  v.  UEriaery  4 
L.  C.  R.  404,  8.  C.  1854. 

226.  In  an  action  for  malicious  arrest  in  a 
criminal  prosecution,  the  absence  of  any  allega- 
tion  that  the  arrest  was  made  without  any  pro- 
bable cause  is  a  fatal  defect  in  the  declar&tioii. 
Tuft  V.  Irwin,  6  L.  C.  J.  340,  8.  C.  1861. 

227.  An  exception  of  discussion  which  fails  to 
indicate  the  property  to  be  discussed,  or  to  allege 
even  the  existence  of  property  liable  to  discus- 
sion, and  which  does  not  contain  an'  o£fer  to  de- 
fray the  expenses  of  discussion,  and  to  be  accom- 
panied by  an  actual  deposit  of  funds  to  that  end, 
IS  bad  in  law  and  will  be  dismissed  on  demar- 
rer.  PanUm  et  cU.  v.  Woods  etal.,  II  L.C.J. 
168,  8.  G.  1866 ;  1943  &  2066  C.  C. 

VI.  By. 

228.  Exception, — An  exception  to  matter 
pleaded  by  exception  may  be  filed  even  under 
the  Ordinance  26  Geoi^e  III.  cap.  2,  s^.  I-^. 
Paquet  v.  Gaspard,  3  Rev.  de  Leg.  40,  K.  B. 
1817. 

229.  Married  Woman' — A  married  woman ,  if 
a  plaintiff,  must  set  forth  in  her  declaration  that 
she  is  authorized  to  sue  alone,  and  must  state 
particularly  the  means  by  whicn  her  incapacity 
to  sue  alone  has  been  removed.  PerrauH  v, 
OumlUer  et  ah,  3  Rev.  de  L^g.  39.  K.  B.  1817. 

230.  Member  of  Partnership.— rf  here  a  mem- 
ber of  a  partnersnip  pleads  separately  to  an  ac- 
tion against  the  partnership,  and  tfien,by  &n 
incidental  demana,  seeks  to  recover  an  atnonnt 
which  he  alleges  is  due  by  the  plain  tit!  to  th^ 
partnership,  his  incidental  demand  will  be  dis- 
missed on  demurrer.  Cossette  v.  Archer ei  a/.? 
4R.  L.  461,8.  C.  1872. 

231.  Minor,  of  Want  of  Assisltnux.—WhtT^ 
in  an  action  aeainst  a  minor  for  damages  the 
defendant  pleaded,  by  peremptory  exception,  the 
lack  of  assistance  of  a  curator,  and  the  plaintid 
moved  to  dismiss  the  plea  on  the  grouna  that  it 
should  be  pleaded  by  exception  to  the  fOTni— 
Held,  that  the  exception  was  properly  brought, 
and  the  motion  was  rejected  with  costs.  Chtmp 
&  Middlemas,  5  L.  C.  J.  48,  8.  C.  1860. 

232.  Parties  not  in  the  Owe.— Where  to  an  ac- 
tion against  a  corporation  three  individuals  ap- 
peared and  filed  an  exception  to  the  form  «* 
Deing  the  parties  at  whose  office  the  writ  aad 
process  was  issued  and  served — Heid,  thaty  not 
oeing  the  parties  to  the  suit,  they  could  not  ap- 
pear and  plead  as  they  had  done,  and  the  excep- 
tion was  dismissed.    Grinton  v.  The  Jfoatrtv 


957 


PLEADING. 


PLEADING. 


968 


Ocean  Steamship  Company,  1  L.  C.  J.  84,  S.  G. 
1857. 

2^.  Seceral  Defendants, SeversX  defen- 
dants, though  they  have  appeared  separatelj, 
but  by  the  same  attorney,  may  join  in  and 
tile  but  one  plea.  Arsenault  v.  Rousseau  et  al.y 
1  R.C.  247,  S.  C.  1871. 

234.  Tenant. — In  revendication  of  immove- 
able ]HX>perty,  if  the  defendant  holds  the  estate 
demanded  merely  as  a  tenant,  he  must  plead  the 
fact  by  dilatory  exception  and  set  forth  the  name 
and  residence  of  the  proprietor.  Clement  v, 
Hamel,  3  Rev.  de  Leg.  71,  K.  B.  1817. 

VU.  Chose  Jugee. 

^5.  A  judgment  dismissing  a  hypothecary 
ai'tion  for  want  of  proof  of  possession  by  the  de- 
fendant cannot  be  opposed  by  exception  of  res 
jtidicat^e  to  a  subsequent  demand  founded  on  an 
actual  possession,  possession  being  a  fact  which 
is?  renewed  day  by  day.  Nye  v.  Cohille  et  al.^ 
5  L.  C.  R.  408,  Q.  B.  1855. 

236.  And  in  another  ca<^e — S[§ld,  that  a  plea 
alleging  that  a  suit  has  already  been  brought 
aod  decided  by  a  foreign  competent  tribunal,  by 
(lie  pame  plaintiff  against  the  same  defendant 
•or  the  same  cause  of  action,  was  a  good  plea, 
uiore  especially  if  it  sets  up  payment  of  the  judg- 
ment bv  the  defendant.  Vaughan  et  al.  v. 
CampbeU.b  L.  C.  R.  431,  S.  C.  1855. 

237.  In  an  action  for  the  penalty  provided 
I'V  12  Vic.  cap.  45. — Held,  that  a  plea  of 
former  recovery  for  the  same  offence  in  a  penal 
action,  which  does  not  set  out  that  the  first  action 
wa.^  instituted  before  the  second,  is  bad,  and  will 
\^  held  so  on  demurrer,  as  no  matter  of  defence 
arising  alter  action  brought  can  properly  be 
I'K'ati^  in  bar  of  further  maintenance  or  the 
a<'tion.  Mountain  v.  Dumas,  7  L.  G.  R.  430, 
S.  C.  1857. 

23?^.  Nor  is  an  action  which  does  not  proceed 
t<t  judgment  any  bar  to  another  action  for  the 
-ame  offence.     lb. 

239.  In  an  action  to  recover  the  amount  of 
three  judgments  against  the  defendant  which  had 
It^n  transferred  to  the  plaintiff— £e2c2,  that  res 
hidieaUe  might  be  properly  pleaded  to  such  ac- 
tion, and  the  action  was  accordingly  dismissed. 
meian  v.  Keelery  13  L.  C.  R.  363,  C.  C.  1863. 

VI  n.  GoXPBNflATION. 

240.  Damages  cannot  be  pleaded  by  way  of 
compensation,  but  where  compensation  can  be 
urged  it  should  be  pleaded  by  peremptory  excep- 
\hjn.  Brunei  v.  Lee,  3  Rev.  de  Leg.  197,  K.  B. 
bl2;  1188  C.  0. 

241.  ¥niere  compensation  is  pleaded  it  must 
be  specially  invoked,  and  the  conclusions  of  a 
plea  to  that  effect  most  be  special,  and  ask  that 
the  comDenfiation  be  declared  to  have  taken 
place.  Uugv  v.  Duchesnau,  1  L.  G.  R.  478, 
Q.B.1851. 

242.  A  plea  of  perpetual  exception,  by  which 
n  Is  alleged  that  the  sum  claim^  by  the  plain- 
tiff is  set  off  by  a  sum  claimed  by  defendant  for 
(iamages  suffered  by  him  in  consequence  of  the 
neglect  and  carelessness  of  the  plaintiff  in  the 
dmng  of  certain  works  and  labor  oy  the  plaintiff 
(ir  the  defendant,  and  for  the  value  wnich  he 
claims  by  his  action,  is  a  good  plea  and  well 


founded  if  proved ;  and  it  is  not  necessary  in  such 
a  case  that  such  damages  should  be  claimed  by 
an  incidental  cross-demand.  Beaubien  v.  Lee, 
6  L.  G.  R.  33,  S.  C.  1856. 

243.  And  where  the  defendant  pleaded  that 
the  plaintiff's  claim  was  extinguished  by  a  still 

»  larger  amount  due  by  plaintiff,  but  neglected  to 
pray  for  compensation — Held,  on  demurrer,  that 
the  plea  was  bad  and  must  be  dismissed,  with 
power  to  defendant  to  plead  de  novo.  Beaudry 
v.  Vinet,  7  L.  C.  J.  U,  8.  G.  1862. 

IX.  GOMPOSITIOK. 

244.  An  agreement  between  a  debtor  and  his 
creditors  that  they  will  accept  a  composition 
in  satisfaction  of  their  respective  debts  may  be 

E leaded  to  an  action  by  one  of  the  creditors  for 
is  whole  debt,  if  he  have  received  the  composi- 
tion. Fraser  v.  Munroe  &  Orushand,  2  Rev.  de 
Leg.75&334,  K.  B.  1820. 

X.  GONCLUSIONS   OF  DECLARATION. 

245.  Interest  and  costs  must  be  asked  in  the 
conclusions  of  the  declaration,  or  the  court  can- 
not give  judgment  for  them  or  either  of  them. 
StiUon  V.  Anderson,  3  Rev.  de  Leg.  39,  E.  B. 
1811;17  0.  C.  P. 

246.  The  conclusions  of  a  new  declaration  filed 
in  an  action  evoked  must  be  such  as  the  action 
as  instituted  in  the  inferior  tribunal  will  warrant. 
Patris  V.  Belanger,  3  Rev.  de  L6g.  40,  K.  B. 
1809. 

247.  And  if  a  declaration  does  not  conclude 
for  judgment  jointly  and  severally  against  two 
or  more  defendants  it  cannot  be  so  awarded. 
Train  v.  Oodin  et  al.,  3  Rev.  de  L6g.  39,  K.  B. 
1812. 

248.  What  is  omitted  in  the  conclusions  of  a 
declaration  cannot  be  supplied  b^  the  court. 
Perrault  v.  ValU^es,  3  Rev.  de  Leg.  40,  K.  B. 
1820. 

249.  In  an  action  en  exhibition  de  litres  con- 
clusions upon  the  titles  must  be  filed  and  an 
issue  raised  thereon.  Bex  v.  Saul,  3  Rev.  de 
Leg.  198,  K.  B.  1811. 

250.  Where,  in  an  action  for  the  recovery  of  a 
special  legacy,  the  declaration,  after  praying  for 
the  personal  condemnation  of  the  defendant, 
asked  that  a  certain  piece  of  land  therein  de- 
scribed "  be  declared  mortgaged,  hypothecated 
and  affected  for  the  payment  of  the  said  debt 
with  interest  and  costs  "  without  asking  that 
it  be  sold — Held,  to  be  technically  defective,  and 
was  rejected  accordingly.  Piatt  et  al.  v.  Piatt 
et  al,  1  L.  G.  J.  183,  S.  C.  1857. 

251.  Judgment  will  not  go  for  interest  where 
it  is  not  demanded  by  the  declaration.  Coupal 
V.  Bonneau,  10  L.  C.  J.  177,  Q.  B.  1865;  17 
G.  G.  P. 

252.  Each  distinct  pleading  must  be  followed 
by  a  conclusion.  Johnson  v.  Gauihier,  13 
L.  G.  J.  163,  S.  G.  1869 ;  20  G.  G.  P. 

253.  The  writ  and  declaration  in  an  action  in 
the  Gircuit  Gouft  constitute  the  exploit  de 
citation,  and  conclusions  in  the  writ  to  tne  effect 
that  the  "  plaintiff  prays  judgment  accordingly" 
supply  the  omission  of  such  conclusions  in  the 
declaration  annexed  to  the  writ.  Childerhouse  v. 
Bryson  et  al.,  15  L.  G.  J.  246,  S.  G.  R.  1871 ;  50 
&  1065  G.  G.  P. 
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XI.  Contradictory. 

264.  Where  the  plaintiffs'  special  answer  after 
amendment  was  found  to  be  contradictory  of  their 
declaration — Held,  that  the  action  on  that 
ground  alone  must  be  dismissed.  Gait  ei  al.  v. 
CoiU,  12  L.  C.  R.  92,  S.  C.  1862. 

XII.  Criminal  Prosecution. 

255.  In  an  action  of  damages  for  assault — 
Held,  that  a  plea  of  criminal  prosecution  for  the 
same  offence  was  no  bar  to  the  action.  Peltier 
V.  Mixdlle,  3  Rev.  de  L^g.  70,  K.  B.  1818. 

XIII/ Cumulation  of  Actions. 

256.  A  cumulation  of  actions  should  be 
pleaded  by  a  dilatory  exception.  Belanger  v. 
Vesjardinsy  3  Rev.  de  L6g.  70,  K.  B.  1816;  15 
&  120,  see.  6,  C.  C.  P. 

257.  And  where  the  defendant  pleaded  a  cum- 
ulation of  actions  by  exception  to  the  form,  the 
pleading  was  hdd  to  be  bad,  and  the  exception 
was  dismissed.  Hunter  v.  DoncinA  L.  C.  J. 
287,  S.  C.  1857. 

258.  A  demand  for  damages  in  an  action  for 
the  removal  of  an  encroachment  upon  property 
does  not  amount  to  a  cumulation,  and  does  not 
vitiate  the  rest  of  the  action.  La  Carp&raHon 
de  St.  Martin  v.  la  Comjpagnie  de  Chemin  de  Fer 
de  VIsle  Jesus,  15  L.  d.  J.  106,  Q.  B.  1871 :  15 
C.  C.P. 

269.  Where  a  defendant  wishes  to  avail  him- 
self of  a  cumulation  of  actions  in  the  plaintiffs 
declaration  he  must  do  so  by  dilatory  excep- 
tion. MMhot  es  qual.  v.  Parent  et  al.,  5  R.  L. 
695,  S.  C.  1874 ;  I20,  sec.  6,  C.  C.  P. 

260.  The  plaintiff  brought  action  for  damages 
setting  up  by  way  of  declaration,  assault  and  bat- 
tery and  defamatory  language  and  throwing 
stones  with  intent  to  injure,  and  the  defendant 
pleaded  by  way  of  demurrer  that  the  declaration 
contained  several  causes  of  action  which  could 
not  be  joined  in  the  same  suit,  and  asked  that  the 
plaintiff  be  held  to  choose  between  said  causes 
of  action — Held,  that  the  different  causes  of 
action  referred  to  were  not  contradictory  or  even 
incompatible  and  were  properly  laid  in  the  de- 
claration . 

XIV.  Declaration. 

2^\.  Amendment  of. — A  plaintiff  cannot 
amend  his  declaration  so  as  to  substitute  one 
action  for  another.  Casgrain  &  Fay,  3  Rev. 
de  Leg.  40,  K.  B.  1811;  53  C.  C.  P. 

262.  In  an  action  of  damages  against  a 
custom  house  officer,  where  the  declaration 
omitted  to  state  that  notice  had  been  given  to 
defendant  as  required  by  law — Held,  that  al- 
though the  three  months  had  expired  within 
which  the  action  could  be  brought,  the  plaintiff 
would  be  permitted  to  amend  his  declaration 
on  payment  of  costs.  Breskler  &  Bell,  4 
L.  C.  ft.  101,  S.  C.  1853i 

263.  In  an  action  in  improbation — Held, 
reversing  the  judgment  of  the  court  below,  that 
even  after  enqu^^  the  plaintiff  was  entitled  to 
amend  moyens  defaux  by  adding  thereto  new 
facts  brought  out  by  the  evidence  adduced.  I 
PerrauU  v.  Seymmir,  6  L.  C.  R.  24,  Q.  B.  1856.  | 


264.  Amendment  to  a  declaration  based  on 
a  fact  which  has  occurred  subsequently  to  the 
institution  of  the  action  will  not  be  allowed. 
Marsolais  v.  Lesage,  1  L.  C.  J.  42,  S.  C.  1856; 
63  &  117  C.  C.  P. 

265.  Where  the  plaintiff  has  been  allowed  to 
'amend  the  declaration  in  order  to  make  it  agree 

with  the  facts  proved,  the  costs  are  at  the  dis- 
cretion of  the  court.  Frotkingham  v.  Gilbert 
136,  S.  C.  1836 ;  53  &  118  C.  C.  P. 

266.  Where  it  results  from  the  proof  that  the 
allegations  of  the  declaration  oo  not  acconi 
precisely  with  the  fiicts  proved,  the  declaratioG 
may  be  amended  on  payment  of  fifty  6billiDg!i 
costs  without  prejudice  to  the  evidence,  and  wifli 
power  to  the  defendant  to  replead  within  eight 
days.  Boitdreau  v.  Lavender,  2  L.  C.  J.  m, 
S.  C.  1858  ;  320  C.  C.  P. 

267.  Where  the  plaintiff  in  an  action  in 
revendication  had  omitted  to  include  in  hi!< 
prayer  all  that  was  necessary  to  obtain  hi- 
demand — Held,  that  he  would  not  be  allowt^ 
to  make  supplementary  conclusions,  but  must 
proceed  by  motft>n  to  amend.  PouUn  k  Lang- 
lois,  10  L.  C.  R.  322,  C.  C.  1860. 

268.  Where,  in  an  action  against  the  endorrier 
of  a  note,  the  plaintiff  in  his  declaration  allegoi 
that  the  note  was  made  on  the  12th  of  Jul? 
instant,  instead  of  the  sixteenth — Held,  cm 
demurrer,  that  the  subsequent  allegation  in  the 
declaration  that  the  defendant  had  promised  to 
pay  since  the  protest  of  the  note  would  net 
cover  the  defect>  and  the  plaintiff  was  alIowe<J 
to  amend  on  payment  of  costs.  HelUwell  v. 
Mullin,  6  L.  C.  J.  76,  S.  C.  1861 5  117  C.  C.  P. 

269.  Where  a  plaintiff  during  the  enqaei^ 
has  obtained  permission  to  amend  hie  declara- 
tion he  will  not  be  allowed  to  proceed  with  hi^ 
enquete  until  such  amendment  is  made,  and  the 
defendant  has  been  allowed  to  plead  de  narr. 
Mann  et  al.  v.  Lamb,  6  L.  C.  J.  301,  S.  C.  1862; 
53  &  117  C.  C.  P. 

270.  And  in  a  case  where  the  plaintitf* 
moved  to  amend  their  declaration  during  the 
enquSte,  the  motion  was  granted  on  paymer>t 
of  full  costs,  as  in  an  action  settled  at  Uie  stage 
where  the  action  then  was,  viz.,  after  the  in- 
scription for  euquete.  Syme  &  Heward,  t) 
L.  C.  J.  311,  S.  C.  1856. 

271.  Where  the  declaration  asked  for  a  judg- 
ment for  goods  sold,  etc.,  and  the  plaintiff  dtr 
sired  to  extend  the  action  to  one  of  account  and 
for  promissory  notes,  bills,  rents  and  intereet,  etc. 
— Held,  that  these  amendments  wouki  change 
the  nature  of  the  action  and  therefore  could  not 
be  granted.  Lamb  v.  Mann  et  cd,,%  L.C.J. 
287,  8.  C.  1862 ;  53  &  117  C.  C.  P. 

272.  Where  a  motion  to  amend  a  declaration 
has  been  made,  the  amendment  must  be  made 
on  the  face  of  the  declaration,  and  an  opportunitv 
must  be  given  to  defendant  to  replead  before 
judgment  can  be  rendered.  Courmnfer  v.  Tbor- 
quin,  1  L.  C.  L.  J.  110,  S.  C.  R.  1866. 

273.  Where  a  female  was  sued  as  a  widov 
when  in  reality  she  was  the  wife  of  the  other  de* 
fendant,  who  was  sued  in  his  quality  of  executor 
to  a  will,  and  the  return  of  service  eetid>li£faei 
that  the  copy,  writ  and  declaration  for  the  femaW 
defendant  was  left  with  the  male  defendant 
personally,  plaintiff  was  allowed  to  amend  the 
written  declaration  so  as  to  describe  the  female 
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defendant   correctly.     Connolly  v.    Bonneville 
eial,  11  L.  C.  J.  192,  S.  C.  1866 ;  117  C.  C.  P. 

274.  On  motion  to  amend  the  written  de- 
claration after  hearing  of  an  exception  to  the 
form  the  plaintiff  may  be  allowed  to  amend  on 
parTnent  of  all  coete  and  the  exception  be  dis- 
mfi^ed.  Bousquet  v.  Jodoin  ei  al,,  10  L.  C.  J. 
199,8.  C.  1866;  117  C.  C.  P. 

275.  A  plaintiff  cannot  increase  the  amount 
of  his  demand  by  a  motion  to  amend  his  de- 
claration to  that  effect.  S^n^cal  v.  Lemoine, 
13  L.  C.  J.  66,  S.  C.  1869 ;  150  C.  C.  P. 

276.  It  is  not  comj^etent  for  the  plaintiff  to 
move  on  a  final  hearing  on  the  merits  of  an 
exception  to  the  form  to  amend  his  written  de- 
claration. Clemow  ei  al.  v.  McLaren  et  ah,  17 
LC.J.328&4R.L.668,8.C.1872;117C.C.P. 

277.  The  plaintiff  will  not  be  allowed  to 
amend  his  declaration  by  adding  allegations 
coDcerning  matters  which  have  occurred  sub- 
f^nently  to  the  institution  of  the  action.  Con- 
tani  Y.  Lamontagne  ei  al.,  17  L.  G.  J.  24,  S.  G. 
1873;  117  A149G.  G.  P. 

278.  Where  the  plaintiff,  after  examining 
several  witnesses,  moved  that  he  might  amend 
his  declaration  so  that  it  should  agree  with  the 
fhcts  proved — Beld,  that  the  motion  was  prema- 
ture, and  that  the  provisions  of  the  article  of 
the  Code  of  Procedure  relied  on  applied  only 
when  the  case  was  upon  the  merits.  Beard  v. 
McLaren,  18  L.  G.  J.  78,  S.  G.  1874. 

279.  Errors  wi. — Where  in  an  action  to 
recover  the  value  of  three  hundred  bushels  of 
srain  the  plaintiff  by  the  prayer  of  his  declara- 
tkm  only  called  for  three  bushels — Htld,  that 
judgment  for  more  than  three  bushels  might  be 
rendered,  as  it  was  manifest  from  the  preceding 
portion  of  the  declaration  that  the  plaintiff 
really  claimed  three  hundred  bushels.  JLamou' 
reitx  V.  Molleur,  19  L.  G.  R.  110,  S.  G.  R. 
1674;  17C.  C.  P. 

XV.  DKrECTiYE  Service. 

280.  The  defect  of  insufficient  delay  upon  the 
aerrice  of  process  ad  respondendum  may  be 
pleaded  by  exception  to  the  form.  Hunter  \. 
Daoenaisy  3  Rev.  de  Leg.  72,  K.  B.  181H;  116 

281.  For  want  of  the  delay  required  by  the 
fioJeB  of  Practice  between  the  service  and  return 
of  process  ad  respondendum  the  action  may  be 
dJ«miaBed  quant  d  priseni  on  an  exception  to 
the  form.  Irvine  A  al.  y.  Perrault,  3  Rev.  de 
Leg.  72,  K.  B.  1819;  116  G.  G.  P. 

XVI.  Dbfbkse  en  Fait. 

282.  The  plea  of  general  issue  is  waived  when 
it  18  filed  with  a  plea  of  payment  or  compensa- 
tion. Casey  v.  Villeneuve,  1  L.  G.  R.  487, 
C.C.1851. 

283.  Under  the  statute  12  Vic.  cap.  38  it  is 
aeoessaiy  in  a  dtfense  aufonds  enfaii  expressly 
to  deny  every  fact  allied  in  plaintiff's  oeclara- 
tioo,  otherwise  such  mcts  will  be  held  to  be 
idmitted.  Copps  k  Oopps,  2  L.  G.  R.  106, 
Q.B.1861. 

XVn.  Delay  ih. 

284.  Delay  may  be^ven  to  a  defendant  to  plead 
if  it  appear  that  fat*  is  under  a  criminal  charge 


which  may  be  influenced  by  pleading  within 
the  required  delays.  Bum  v.  Fontaine,  15 
L.  G.  J.  144,  S.  G.  1871 ;  140  C.  G.  P. 

285.  It  is  for  the  defendant  to  plead  unneces- 
sary delay  in  bringing  a  redhibitory  action  as  it 
is  a  plea  of  prescription,  and  will  not  be  supplied 
by  the  court.  Danis  v.  TailUfer,  5  R.  L.  404, 
C.  G.  1874;  1630  &  2188  G.  G. 

XIX.  Demurrer. 

286.  An  objection  to  the  le^lity  of  an  excep- 
tion or  plea  cannot  be  urged  but  by  demurrer 
containing  the  grounds  to  Se  urged  against  such 
exception  or  plea.  Trudelle  &  Allara,  2  L.  G .  R. 
178,  S.  G.  1862. 

287.  The  proper  way  of  raising  objections  to 
the  sufficiency  of  the  allegations  of  plaintiff's 
declaration  is  oy  exception  to  the  form  and  not 
by  demurrer.  The  St.  Lawrence  and  Ottawa 
Grand  Junction  Railway  v.  Frothingham  et  al., 
6  L.  G.  R.  140,  S.  G.  1866. 

288.  In  an  action  of  damages  against  several 
defendants,  charged  with  breach  of  contract  to 
convey  a  raft — Seld,  that  the  action  could  not 
be  dismissed  on  demurrer  because  by  the  con- 
clusions it  was  prayed  that  the  defendants  be  con- 
demned jointly  and  severally.  Banger  ei  al.  & 
Chevalier  et  al.,  6  L.  G.  R.  180,  8.  G.  1866. 

289.  A  plea  of  want  of  notice  of  action  is  a 
general  issue,  and  cannot  be  touched  by  de- 
murrer. McNamee  v.  Himes,  3  L.  G.  J.  109, 
S.  G.  1869. 

290.  The  plaintiff  leased  to  the  defendant  for 
several  years  certain  premises  for  the  sum  of 
£670,  the  receipt  whereof  was  acknowledged,and 
action  was  afterwards  brought  to  have  the  lease 
set  aside  as  fraudulent,  tne  plaintiff  alleging 
that  the  only  amount  which  ne  had  ever  re- 
ceived was  X37,  and  that  the  contracts  were 
usurious,  and  that  there  was  Usion  d^autrt 
moiti^,  and  the  defendant  pleaded  by  demurrer 
— Held,  that  the  parties  must  proceed  to  proof 
before  adjudication  on  the  demurrer.  Ferrault 
V.  Malo,  11  L.  G.  R.  81,  8.  G.  1860. 

291.  One  count  in  a  plea  can  be  demurred  to 
although  the  other  counts  may  be  held  to  be 

food.     Rouih  V.  McGuire  &  mcGuire  et  al.,  10 
i.  G.  R.  206,  8.  G.  1860. 

292.  In  an  action  brought  by  a  registrar 
against  a  sheriff  for  the  value  of  certain  certifi- 
cates, but  in  which  action  the  plaintiff  omitted 
to  allege  that  the  sheriff  had  received  the  fees 
therefor — Held,  that  the  validity  of  the  declara- 
tion could  not  be  tested  by  demurrer,  but  must 
be  attacked  by  a  plea  to  the  merits.  Lambly 
et  al.  V.  Quesnel,  16  L.  G.  R.  148,  G.  G.  1864. 

293.  The  use  of  the  present  tense  has,  in- 
stead of  the  past  tense  had,  was  under  the  cir- 
cumstances of  the  case  held  to  be  good  ground 
of  demurrer.  Stephens  v.  Hopkins,  1  L.  G.  L.  J . 
93,  8.  G.  1865. 

294.  And  where  the  declaration  set  up  a  con- 
tract, and  then  claimed  more  than  was  stipu- 
lated in  the  contract  without  asking  that  it  be 
set  aside,  a  demurrer  was  maintained.  Gough 
&  Greaves,  1  L.  G.  L.  J.  93,  8.  Q.  1865. 

296.  Action  was  brought  against  a  third 
holder  by  children  for  their  customary  dower — 
Held,  that  a  demurrer  would  not  lie  on  the 
ground  that  it  was  not  alleged  in  the  declaration 
that  there  was  no  property  of  sufficient  value  in 
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the  Bucceefiion  of  their  father  to  satisfy  the 
dower.  Lepage  ei  al,  v.  Chariier,  11  L.  C.  J. 
29,  S.  C.  1866. 

296.  Where  a  demurrer  was  filed  to  an  action 
on  the  ground  that  the  declaration  was  irregular 
and  contradictory,  and  that  no  amount  of  damage 
was  specified  as  suffered  by  the  plaintiff,  and  the 

Slain  tiff  did  not  pray  for  the  amount  of  such 
amagesif  any,  the  demurrer  was  dismissed  for 
the  reason  that  the  grounds  alleged  should  be 
pleaded  by  exception  to  the  form  and  not  by 
aemurrer.  Cheer eJiU  v.  Les  Syndics  de  ta 
Paroisse  deSte.  H^Une,  2  R.  L.  161,  S.  C.  1869. 

297.  Where  the  defendant  was  sued  es  quah, 
and  pleaded  by  demurrer  the  want  of  such  quality 
— Meld,  that  such  plea  should  be  by  preliminary 
ejfception  and  not  by  demurrer.  Breauli  v. 
Barbeau  et  ah,  2  R.  L.  130,  S.  C.  1870. 

298.  In  cases  of  demurrer  founded  on  the  fact 
that  the  registration  of  the  conveyance  which 
forms  the  basis  of  the  action  is  not  alleged  in  the 
plain tifi^s  declaration,  the  court  has  the  right  to 
reserve  judgment  until  the  parties  are  heard  on 
the  merits.  Desharais  et  al,  v.  Lemieux  et  al., 
16L.  C.  J.  81,  S.  C.  1871. 

299.  But  heldy  in  another  case,  that  proof 
avani  faire  droit  cannot,  under  the  Ordinance  of 
1636,  be  ordered  by  the  court.    lb. 

300.  A  judgment  on  the  merits  leaving  a  de- 
murrer undisposed  of  is  bad.  Harte  v.  Rose.  15 
L.  C.  J.  33,  S.  C.  R.  1871. 

301.  In  an  action  against  a  public  officer  for  a 
saisie  reoendication  of  goods  seized — Held,  that 
proof  avant  faire  droit  would  be  ordered  upon  a 
demurrer  alleging  the  omission  of  one  month's 
notice.  Bathgate  v.  Delisle,  15  L.  C.  J.  250, 
S.  C.1871. 

302.  A  demurrer  will  lie  to  a  petition  to  quash 
a  capias  when  the  petition  is  grounded  on 
irregularities  such  as  should  give  rise  to  excep- 
tion to  the  form.  Lemay  v.  Leniay,  3  R.  L.  32, 
S.  C  1871. 

303.  Prescription  is  not  pleaded  by  demurrer 
but  by  peremptory  exception.  Faucher  v. 
Boulanaer,  4  R.  L.  388,  S.  C.  1872;  136  C.  C.  P. 

304.  When  a  law  issue  is  raised  by  demurrer 
the  demurrer  must  be -heard  before  the  case  can 
be  inscribed  for  enquete.  Burroughs  v.  Bourqet 
2  R.  C.  238,  S.  C.  1872. 

305.  An  allegation  in  a  plea  in  law  denying  the 
allegations  in  the  plaintiff's  declaration  is  Dad, 
and  must  be  struck  out.  Dubois  et  vir.  v.  StalL 
17  L.  C.  J.  24,  S.  C.  1873;  147  C.  C.  P. 

306.  Where  in  an  action  for  dower  dependent 
upon  an  option  arising  out  of  a  contract  of 
marriage  the  defendant  demurred  on  the  ground 
that  the  plaintiff's  declaration  did  not  allege  the 
registration  of  such  contract,  the  action  was  dis- 
missed in  the  court  below,  but  re-established  in 
review  on  the  ground  that  the  allegation  referred 
to  was  specifically  made.  Leroux  v.  Jjeroux,  5 
R.  L.  188,  S.  C.  R.  1873. 

307.  And  where  in  the  same  action  the  defen- 
dant filed  an  exception  on  the  ground  that  there 
resklly  was  no  registration  of  tlie  contract  of 
marriage,  and  the  plaintiff  demurred,  the  de- 
murrer was  dismissed.    lb. 

308.  A  defense  aufonds  en  droit  should  be 
argued  previous  to  the  hearing  on  the  merits, 
but  where,  by  consent,  the  hearing  of  the  de- 
murrer was  reserved  until  the  hearing  on  the 
merits — Held,  that  it  should  be  rejected  but 


without  costs.  Boy  eial.  v.  Gfauihier^  17 L.C.J. 
227,  S.  C.  1873. 

309.  A  demurrer  to  a  declaration  which  gets 
up  a  promissory  note  as  made  by  one  of  the 
defendants,  St.  Julien,  tuteur^  and  prays  for  judg- 
ment against  him  personally  and  the  other 
defendant  as  endorser,  will  not  lie.  Darling  eial. 
v.  St.  JulienetaL,  18 L.  C.J.  190,  S.  C.  R.  18T3. 

310.  The  want  of  authorization  of  a  married 
woman  can  only  be  invoked  by  preliminary 
exception  and  not  by  demurrer.  Anlaya  t. 
Darge  et  al,  6  R.  L.  727,  S.  C.  1873 ;  120  C.  C.  P. 

311.  Where  demurrer  was  brought  to  an  ac- 
tion for  the  recovery  of  $100,  advanced  on  con- 
sideration of  a  transfer  to  be  made  by  defendaDt, 
and  the  agreement  was  never  carried  out»  the 
demurrer  alleging  that  the  action  should  be  one 
for  damages  for  breach  of  contract — Held,  that 
the  action  was  properly  brought,  and  the  demui^ 
rer  was  dismissed,  bougie  v.  Leduc,  5  R.  L. 
548,  S.  C.  1874. 

312.  A  plea  which  is  good  in  part  and  bad  in 
part  should  be  rejected  on  demurrer.  Millar  v. 
Bourgeois  &  Holland,  17  L.  C.  J.  158;  S.  C. 
1873 ;  147  C.  C.  P. 

313.  An  allegation  of  foreign  matter  in  a 
declaration,  as  also  the  absence  of  allegations 
necessary  to  give  rise  to  the  conclusions  of  the 
action,  must  be  attacked  by  demurrer,  and  not 
by  exception  to  the  form.  DestimaucUle  &. 
Tousignant,  1  Q.  L.  R.  39,  S.  C.  1874. 

XX.  Denial  of  Signature. 

314.  If  a  party  who  is  summoned  to  admit  or 

deny  a  signature  appears  and  files  a  dtfenst  en 

fait,  that  is  a  denial  of  the  si^ature.     Hart  v. 

Burn,  3  Rev.  de  Leg.  38,  K.  B.,  &  PerrauU  v. 

Girard,  3  Rev.  de  Leg.  196,  K.  B.  1820. 

315.  In  an  action  against  the  endorser  of  a 
promissory  note  the  defendant  pleaded  that  the 
signature  which  purported  to  be  his  was  not 
written  by  him  or  with  his  knowledge,  consent 
or  authority,  and  that  he  was  not  aware  of  the 
existence  of  the  promissory  note  until  notified 
of  the  protest.    At  the  hearing  it  was  urged  by 
the  plaintiff  that  he  was  entitl^  to  judgment  as 
the  affidavit  was  not  in  the  form  required  by 
law.    The  defendant  thereupon  made  a  motion 
that  the  d6lih&r4  be  discharged,  and  that  he  be 
permitted  to  file  another  aii^avit.    This  moiic)D 
was  rejected,  and  judgment  went  for  plaintiff,  bat 
on  appeal — Held,  that  the  affidavit  was  sufficient, 
and  the  allegations  of  the  plea   being  proved 
the  judgment  of  the  court  below  was  reveT!«d, 
and  judgment  went  for  the  appellant.     Browne 
&  Dowjl  L.  C.  R.  273,  Q.B.  &  lOL.  C.  R.  441, 
8.  C.  1861. 

XXI.  De  novo,  see  Deolaratiok. 

316.  Where  the  plaintiff  was  allowed  to  amend 
his  declaration  during  enqttite — Held,  that  he 
could  not  proceed  with  his  enquiie,  until  the  de- 
fendant  had  been  allowed  to  plead  de  im««. 
Mann  et  al.  v.  Lambe,  6  L.  C.  J.  301 ,  S.  G.  \isSk 
117  C.  C.  P. 

XXn.  Departure  in. 

317.  Where  to  an  action  on  a  policy  of  insuz^ 
ance  the  defendant  pleaded  miedescription,  mis 


ihere  was  misdescription,  it  was  the  l^nlt  of  the 
defendanU  themselves  and  their  agenis^Held, 
;h»l  ;his  waa  no  departure  from  the  declaration, 
bnl  *  mere  jointure  of  isBue  upon  the  plea. 
Smuti  V,  I^  Athenavm  Imurmiee  Society,  3 
L.  C.  J.  67  A  9  L.  C.  R.  61,  8.  C.  1868. 

XSni.  Deecbiptioh  or  Propbbtt. 

318.  In  an  action  in  which  the  law  directa  the 
tataia  and  aboutissaat  to  be  set  out  in  the 
jKlaration  it  is  not  sufficientthat  the  land  ia  so 
dtecribed  that  the  defendant  must  neceBBarily 
know  it.  The  deacription  must  be  such  a«  will 
tnaliie  the  court  to  award  judgment  as  to  what 
If  ariked.  (yConnor  v.  Couture,  3  Rev.  de  I^g. 
M,K.B.1821.  ^ 

319.  Ina  hypothecary  action  the  plaintiff  in 
his  declaration  muMt  describe  the  premises  which 
be  claims  to  be  mortgaged  by  meets  and  bounds 
dpetHede  nulliU.  PerrauU  v.  L'Eeaaue,  3  Rev. 
del^g.72,  K.  B.  1819, 

320.  And  if  he  omits  to  do  so  his  action  will  be 
dismiMed  upon  ezception  to  the  form.    lb. 

XXIV.  Dn^iLs  or  Aotiob. 

321.  The  deUiU  of  an  action  need  not  be  an- 
HMed  to  or  mentioned  at  length  in  the  declara- 
iion,  nor  h&e  any  change  been  eflected  in  this 
iwpect  by  the  Code.  La  Banqvt  NationaU  v. 
Tit  aig  Bank,  3  B.  L.  28  A  17  L.  C.  J.  197, 
.VC.B.187ii  50C.C.P. 

XXV.  DiBODHstoif. 


IS  rightly  pleaded  by  eixeplion 
plotre  temporaire,  in  which  those  who 
to  be  joined  in  the  suit  must  be  named. 
retal.v.  Dtmn  elal,  3  Rev,  de  Lee.  196. 
1812. 

The  beneflle  of  division  and  discussion 
I  be  allowed  if  they  are  not  pleaded  by 
lion.     Tattffuayv.  Aierow,  3  Rev.  de  Leg. 

An  action  may  be  instituted  against  a 
ty  or  emtion  before  the  discussion  of  the 
pal  debtor,  and  in  such  case  the  defendant 


•iUe,  3  Rev.  de  Leg.  71,  E.  B.  1816. 

On  an  exception  dilatoire  claiming  the 
of  discussion,  the  ejicipient  is  bound  to 
ce  to  the  plaintiff  such  sum  of  money  as 
«  nece&sary  to  pay  the  eiperises  of  dis- 
n.  OavtMer  v.  Mouisette,  3  Rev.  de  L^e., 
B.1821.  ^ 

Id  a  commercial  matter  if  it  appear  in 
;ion  of  aesumpeit  that  the  plainlir  has  a 
■r  who  ia  a  party  to  the  contract  and  is  not 
y  to  (he  euit,  the  action  will  be  dismissed, 
eh  the  defendant  has  not  ulended  such 
Pweerrt  o/.  V,  CTqpAom,S.H.  122,K.B. 


A   declinator! 


linatory  exception  which  states 
other  heirs  who  ought  to  be  made 
-" * them,  aver  them  to  be 


328.  Where  a  hypothecary  action  was  brought 

against  a  third  holder^ .Heid,  that  he  might 
validly  plead  the  exception  of  discusaion,  not- 
withstanding the  mortgage  sued  on  was  a  spe- 
cial mortgage,  but  that  he  had  noright  to  claim 
to  hold  the  property  until  the  iraprovementa  and 
ameliorations  had  been  paid  for.  Price  v.  Nel- 
aon  &  MacKau,  i  L.  C.  R.  455,  S.  C.  1851 ;  2066 
C.  C. 

329.  In  an  action  against  sureties  on  a  bail 
bond  in  appeal,  the  question  as  to  the  neceaeity 
of  discussing  the  property  of  the  principal  debtor 
ought  not  to  be  raised  by  i '  '  ■  ' 
ception  deditaugion. 
9L.  C.R.  403,3.  C.l__. 

^  330.  Where  the  defendant  pleaded  the  discus- 
sion of  the  principal  debtor  by  a  preliminary  ex- 
ception en  droit  temporairi — iftid,  iat  such  a. 
plea  should    be   urged    by  dilatory  exception.- 

Wood  et  al  V.  ronExier,  5  L.  C.  J.  102,  S.  C. 
laeO;  1942  C.C.&120,8ec.5,C.  C.P. 

XXVI.  Divisible. 

331.  A  plea  of  peremptory  exemption  admit- 
ting the  making  of  the  promissory  note,  or  the 
sale  and  delivery  of  goods,  and  alleging  pay- 
ment of  the  same,  ia  necessarily  divisible, 
otherwise  no  issue  can  be  raised  upon  it  Mc 
Lean  v.  JfcCorwict,  1  L.  C,  R.  369,  C.  C.  1861. 

XXVn.  Erbeub  de  Droit. 

332.  Error  at  law  must  be  pleaded  by  excep- 
tion and  not  by  demurrer.  Boston  v.  VErigo'r 
4L.  C.R.  404,8.  C.  1854. 

333.  Where,  in  a  rule  for  peremption,  the  first 
name  of  one  of  the  parties  was  written  "  Laait" 
instead  of  Lemii  in  the  endorsation  of  the  rule- 
— Held,  not  to  be  a  fatal  error  aa  the  namea 
were  idem  sonana.  Faraam.  v.  Joyel,  4  L.  C.  J. 
128,8.0.1859. 

3.14.  Words  in  a  plea,  charging  generally- 
gross  errors  and  omiaaiooa  in  plaintiff's  account,, 
without  specifying  clearly  what  those  errors  and 
omissions  are,  will,  on  plaintifTs  motion,  be 
ordered  to  be  struck  out.  Longtin  v.  Tkt 
Mount  Royal  Permanent  Building  SocieUi,  20 
L.  C.J,  297,8,  C.  1876. 

XXVm.  Bbtoppbl. 

336.  Where  an  exception. to  the  form  had 
been  filed  to  plaintiff's  action— /feW,  that  the 
plaintiff'  might  plead  new  facts  in  estoppel  to 
such  exception,  but  that  the  merits  of  such  es- 
toppel could  not  be  heard  upon  motion.  The 
Beacon  Fire  and  lAfe  Iriaiirance  Company  of 
London  &  Whyddon,  1  h.  C.  J.  178,3.  C.  186T. 

XXIX.  Pk*b  of  Trouble. 


Mie  ueienuHUL  may  pieou  uiai  ne  le  irouoiea  or 
molested,  but  that  he  may  be  troubled  is  not  i. 
good  plea,  Dtibi  &,  MiviUe,  3  Rev.  de  Leg.  70, 
K.  B.,  &,  Jfw-tn  V.  Arcand,  3  Rev.  de  L6g.  70, 
K.  B.18l9il608«!(se9.  C.  C. 
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XXX.  FiK^  DE  NoN  Reoeyoib. 

'337.  A  plea  which  states  in  substance  that 
the  defenaant  is  not  the  person  who  is  respon- 
tsible  to  the  plaintiff  for  tne  sum  he  demands  is, 
if  the  matter  be  pleaded  affirmatively,  une  Jin 
de  nonrecevoir  and  not  une  Jin  de  non  procSaer. 
Campbell  v.  Peltier y  3  Rev.  de  L6g.  196,  K.  B. 
1820. 

338.  Where  to  an  action  to  account  against  a 
tutor  the  detetidant  pleaded  that  he  had  already 

*  rendered  an  account  which  had  been  accepted 
— Heldf  ihekt  such  a  plea  did  not  constitute  une 
fin  de  non  recevoir.  Ducondu  v.  Bourgeois,  2 
L.  C.  J.  104,  S.  C.  1858. 

XXXI.  Form  op. 

339.  Matter  essentially  necessary  omitted  is 
subject  to  a  demurrer,  out  matter  essentially 
necessary  which  is  imperfectly  stated  is  subject 
to  an  exception  to  the  form .  Ivagner  v.  Farran, 
3  Rev.  de  Les.  196,  K.  B.  1811. 

340.  And  held,  in  another  case,  that  where 
matter  essential  is  merely  imperfectly  alleged  and 
not  entirely  omitted  the  defendant  should  attack 
the  declaration  by  an  exception  to  the  form  and 
not  by  demurrer.  Walker  et  vir.  &  The  Corpor- 
ation ofSorel,  2  L.  C.  L.  J.  22,  Q.  B.  1866. 

341.  It  is  sufficient  in  any  pleading  to  allege 
the  facts  upon  which  the  party  intends  to  rely 
in  plain  and  concise  language,  to  the  interpre- 
tation of  which  the  rules  of  construction  applic- 
able to  such  language  in  the  ordinary  trans- 
actions of  life  may  apply,  no  particular  form  of 
words  being  necessary  to  express  the  same. 
ffalcro  &  Delesdemiera,  2  L.  C.  R.  326,  Q.  B. 
1862 ;  20  C.  C.  P. 

342.  Where  the  defendants,  calling  themselves 
the  Montreal  Railroad  Gar  Company,  were  sued 
as  co-partners  on  a  note  signed  by  one  of  the 
defendants,  who  styled  himself  trustee  of  the 
company,  and  the  defendants  pleaded  under  the 
general  issue  that  thev  were  a  corporation  duly 
incorporated,  of  whicn  they  made  proof— ficZa, 
that  they  had  a  right  to  prove  so  under  the 
general  plea,  and  the  action  was  dismissed. 
TSdmonsion  et  al.  v.  Childs  et  al.f  2  L.  C.  J.  192, 
fi.  C.  1868. 

XXXII.  Fraud  in  Deed. 

343.  That  a  deed  was  fraudulently  obtained 
<cannot  be  pleaded  as  matter  of  defence  founded 
upon  it,  it  must  be  rescinded  by  an  incidental 
demand,  and  the  proceedings  suspended  until 
euch  demand  is  determined.  Braaly  v.  Blotke, 
3  Rev.  de  L6g.  38,  K.  B.  1812. 

XXXin.  General  Issue. 

344.  In  an  action  for  damages  occasioned  to  a 
wharf  by  the  defendants'  vessel,  to  which  the  de- 
fendants pleaded  the  general  issue — Held,  that 
the  absence  of  responsibility  on  the  part  of  the 
master,  there  bein^  a  pilot  on  board,  could  be  in- 
voked without  being  specially  pleaded.  Lamp- 
son  &  Smith,  9  L.  0.  R.  160,  Q.  B.  1868. 

34^.  A  defendant  cannot  be  allowed  to  plead 
flpecially  that  which  amounts  to  no  more  than 
the  general  issue.  Forbes  et  oZ.  v.  Atkinson, 
P.  R.  40,  Q.  B.  1810. 


XXXIV.  Htpothetioal  Plea. 

346.  Where  to  an  action  for  the  amount  of  is- 
surance  the  defendants  pleaded  inter  aUa  "  that 
'*  no  contract  of  insurance  could  be  made  under 
"  the  powers  possessed  by  the  appellants  except 
'*  in  the  mode  fixed  by  their  charter  and  b^-laws, 
''  and  no  such  contract  had  been  made  with  the 
''  plaintiff,  and  that  if  any  such  contract  had 
'*  oeen  made  it  could  only  have  been  so  made 
"  upon  conditions  usual  in  the  company's  a^u^ 
''  ances,  and  that  tliose  conditions  nad  not  been 
"  fulfilled  by  the  appellant " — Held,  confirmiag 
the  judgment  of  the  court  below  on  a  denmmr 
raised  by  the  plaintiff,  that  this  latter  part  of  the 
plea  was  hypothetical  and  must  be  dismissed.  TU 
Montreal  Assurance  Company  &  JicCHlUvray, 
2  L.  C.  J.  221,  Q.  B.,  &  McFarlane  &  Scriber.i 
L.  C.  J.  260,  8.  C.  1867. 

XXXV.  In  Actions. 

347.  Against  Carriers^ — To  an  action  by  the 
plaintiff  for  the  value  of  certain  jewellery  which 
formed  part  of  her  luggage  as  a  passenger  od 
board  a  vessel  from  Glasgow  to  Montreal  the  de 
fendants  pleaded  the  limitation  of  their  liabilitj 
under  the  603  clause  of  the  Merchant  Shipping 
Act,  and  that  the  plaintifi*  not  having  inserted  ic 
the  bill  of  lading  or  otherwise  disclosed  in  writing 
the  true  nature  and  value  jof  the  articles,  tha 
owners  were  not  liable  for  their  loss.  The  plain- 
tiff demurred  to  the  plea  on  the  ground  that  the 
action  was  taken  under  the  common  law  relating 
to  carriers,  and  that,  consequently,  the  clause  of 
the  Merchant  Shipping  Act  referred  to  did  not 
apply — Held,  that  the  defendants  were  entitle«l 
to  plead  as  they  had  done,  and  the  demurrer  wa« 
dismissed.  McDougall  v.  Allan  et  al.,  6  L.  C.  J. 
233,  S.  C,  &12  L.  C.  R.  321,  Q.  B.  1861 ;  1677 
C.  C. 

348.  Again^st  Consorts. — ^An  action  againn 
a  husband  and  wife  merely  setting  up  a  debt  due 
by  the  wife  previous  to  ner  marriage  and  the 
fact  of  the  marriage,  will  be  dismissed  on  de- 
murrer upon  plea  by  the  wife  to  the  effect  that 
she  has  been  sued  as  common  as  to  property, 
when  in  fact  she  was  separate  as  to  propenj 
from  her  husband  by  marriage  contract  pro- 
duced. Oagnier  v.  Urecier  et  al,,  6  L.  C.  R 
485,  S.  C.  1866. 

349.  Against  Dissolved  Partnersh^. — Action 
was  brought  on  a  promissory  note  against  one  <A 
the  partners  of  a  nrm  which  had  dissolved  sinor 
the  note  was  made.  The  declaration  set  up  that 
the  other  party  had  left  the  country  and  ^ne  to 
the  Unitea  States,  but  did  not  state  mjecificalh 
that  the  partnership  was  dissolved — Hdd,  that 
there  was  no  sufiicient  allegation  of  disaolutioa 
of  partnership,  and  therefore  the  action  a^nst 
one  partner  was  bad,  but  that  the  jplaintiff  would 
be  allowed  to  amend  his  declaration  by  insert- 
ing an  averment  of  the  dissolution  of  the  partner- 
ship on  payment  of  30s.  costs.  CaaseuU  v.  Femf, 
7  L.  C.  J.  108,  S.  C.  1863  ;  1838  C.  C. 

360.  Against  Legatee. — ^In  an  action  againat 
a  universal  leeatee — Held,  that  the  plaintiff  need 
not  set  up  in  nis  declaration  that  tne  defendant 
was  the  sole  legatee,  it  being  the  business  of  the 
defendant  if  there  be  another  to  plead  the  faei. 
Gagnon  v.  Pag4,  1  Rev.  de  Leg.  348,  K.  B. 
1818. 
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351.  A  nniyersal  usufructuai^  legatee  against 
whom  a  creditor  of  the  succession  sets  up  the 
value  of  the  revenue  of  his  legacy  cannot  demand 
the  details  of  such  revenue  which  he  himself 
alone  can  know,  and  it  is  sufficient  if  the 
creditor  in  such  case  |;ive8  some  approximate 
idea  of  its  value.  Desttmaumlle  v.  Tousignant, 
IQ.L.R.39,S.  C.  1874. 

352.  Against  Minors. — ^It  is  not  sufficient  to 
plead  minority  to  an  action  on  a  promissory 
DOte  made  hy  a  minor,  lesion  must  also  be 
pleaded.  Boucher  v.  Girard  et  al.y  20  L.  G.  J. 
134,  C.  C,  &  Bluieau  v.  Couiiery  1  Q.  L.  R.  187, 
C.  C.  1876. 

353.  Againsi  Municipality. — ^In  an  action 
against  a  municipal  corporation  for  neglect  to 
keep  the  roads  in  proper  repair,  it  is  not  neces- 
i»ry  to  alle^  m  the  declaration  that  the 
afiMavit  reauired  by  27  &  28  Vic.  cap.  43,  sec.  1, 
his  been  filed  with  the  fiat.  Pari  v.  The  Cor- 
pcraHon  of  St  CUment,  5  R.  L.  428,  C.  C.  1874 ; 
188  k  793  M.  C. 

354.  Nor  that  the  roads  in  question  are  situ- 
ated in  the  parish  and  under  the  control  of  the 
defendants,  when  it  indicates  where  the  road 
complained  of  is  situated.  lb. 

355.  Agcdnst  Wife. — Where  the  female  de- 
fendant was  describe  in  the  declaration  as  beins 
wparate  as  to  property  from  her  husband,  ana 
she  pleaded  that  she  was  not  separate  as  to  pro- 
perty, and  the  plain tifi^ moved  tnat  that  portion 
uf  the  plea  should  be  struck  out  on  the  ground 
that  It  should  have  been  pleaded  vy  ex- 
ception to  the  form,  the  motion  was  dismissed. 
wheeler  et  al,  v.  Burkitt  et  al,  4  L.  C.  J.  309, 
S.  C.  1860. 

356.  Where  a  wife  separate  as  to  property, 
and  alleged  to  have  been  carrying  on  business 
9aK&  Co.,  was  sued,  and  hernusband  brought 
into  the  case  for  the  purposes  of  authorization 
oTily— Held,  that  an  allegation  in  the  declaration 
thai  the  defendant  under  the  name  of  A  &  Go. 
made  their  certain  promissory  note  was  suffi- 
cient, and  a  defense  en  droit  on  the  ground  that 
uo  debt  against  the  wife  was  set  up  in  the 
declaration  would  be  dismissed  with  costs. 
Adamv.  Fleming  et  vir.,  13  L.  C.  R.  78,  S.  C. 
1862. 

357.  Based  on  fhraitd. — Where  the  defendant 
agreed  to  pay  a  debt  due  by  him  to  the  plaintiff 
in  fonr  instalments,  and  to  give  security,  on  con- 
dition that  he  should  be  allowed  to  cut  timber 
on  certain  timber  limits  of  the  plaintiffs,  and 
havii^  subsequently  cut  the  timber  he  trans- 
^rred  it  to  another  firm  which  had  made  ad- 
vances to  him — Held,  on  an  attachment  before 
judgment  of  the  timber  as  being  still  in  the 
possession  of  the  defendant,  that  the  right  to  sue 
hrihe  whole  of  the  debt,  for  the  first  instalments 
of  which  two  notes  had  been  taken  by  plaintiffs, 
oonld  not  be  based  on  the  alleged  fraud  of  the 
defendant  in  transferring  the  timber  to  another, 
nil  1^0  such  firaud  were  alleged  in  the  declaration, 
the  allegations  of  fraud  in  the  affidavit  being  alone 
bsufficient.  Gibson  et  oL  &  Moffatt  &  zoung, 
2L.  C.L.J.  60,  Q.B.  1866. 

358.  Based  on  Insolvency. — And  held,  also, 
under  the  same  circumstances,  that  the  plaintiffs, 
not  havine  alleged  the  insolvency  of  the  defen- 
dant in  their  declaration,  could  not  base  their 
right  to  sue  for  the  whole  of  the  debt  on  such 
iaaolvency^  and  the  allegations  of  defendant's 


insolvency  in  their  special  answer  could  not 
avail  to  supply  the  deficiency  in  their  declara- 
tion,   lb. 

359.  By  Executrix. ^Action  to  recover  £20,000,. 
balance  alleged  to  be  due  on  advances  for  build- 
ing of  ships.  Drought  in  the  name  of  the  sole  and 
surviving  partner  and  of  the  wife  or  widow  of 
the  creditor  deceased  as  his  executrix  under  his 
will.  Demurrer  on  the  ground  that,  inasmuch 
as  it  appears  bv  the  declaration  that  the  quality 
of  executrix  claimed  by  one  of  the  plaintiffs 
accrued  to  her  under  the  laws  of  a  foreign  coun- 
try, the  declaration  should  have  shewn  what  her 
rights  were  as  executrix  in  that  country — Heldy. 
reversing  the  judgment  of  the  court  below,  that 
the  action  was  rightly  brought  and  also  that  the 

f rounds  of  a  demurrer   ought  to  have  been 
rought  by  exception  to  the  form.     Grainger 
et  al.  &  Parky  10  L.  C.  R.  .350,  Q.  B.  1860. 

360.  By  Heirs. — ^In  an  action  by  an  heir  for  a^ 
debt  due  to  his  ancestor,  the  death  of  the  latter 
must  be  alleged  in  the  declaration  and,  if  it  be 
not,  the  action  upon  an  exception  to  the  form 
will  be  dismissed.  Boss  v.  Wyse,  3  Rev.  de 
Leg.  39,  K.  B.  1820. 

361 .  By  Partners. — Co-partners,  parties  to  a> 
contract,  must  be  co-plaintiffs.  Morrogh  v.  Huot^ 
2  Rev.  de  Leg.  207,  K.  B.  1811. 

362.  By  Partnership. -^W here  an  action  is- 
commenced  by  part  instead  of  the  whole  firm  the 
defendant  by  exception  peremptoire  temporaire 
may  plead  it  or  avail  himself  of  the  objection  at 
the  trial.  Chinic  v.  Gervais,  3  Rev.  de  Leg. 
197,  K.  B.  1820. 

363.  If  it  appear  by  the  evidence  that  the 
plaintiff  has  a  partner  who  is  not  a  party  to  the 
suit  in  an  action  on  behalf  of  the  partnership* 
the  court  will  dismiss  the  action  quant  dprSsent^ 
Rodger  &  Chapman]  3  Rev .  de  Leg .  352,  K .  B .  1 81 7  ^ 

364.  By  Railway  Company. — In  an  action  by 
a  railway  against  a  stockholder  for  calls  upon 
the  stock — Held,  to  be  sufficient  for  the  plaintiffs 
to  state  in  the  caption  of  the  declaration  that  they 
were  a  body  politic  and  corporate,  without  a 
special  allegation  to  that  effect,  and  that  the 
proper  mode  of  raising  such  an  objection  is  by 
exception  to  the  form  and  not  by  demurrer.  7%& 
Si.  Jbatorence  &  Ottawa  Grand  Junction  Rail- 
way V.  Frothingham  et  al.,  5  L.  C.  R.  140,  S.  C. 
1855. 

365.  By  Transferee  of  Debts  due  a  Bank- 
rupt  Estate. — ^In  an  action  by  the  transferee 
of  the  assignee  of  a  bankrupt  estate  who  had 
purchased  the  outstanding  debts  of  the  estate — 
Held,  to  be  necessary  to  aflege  in  the  declaration, 
that  the  sale  was  made  bj^  oraer  of  the  judge,  and 
that  the  formalities  required  by  the  67th  sec.  of 
the  Bankrupt  Act  have  been  complied  with. 
Warner  v.  Memogh,  2  L.  C.  R.  452,  S.  C.  1851 ;. 
Ins.  Act  1875,  sec.  69. 

366.  By  Transferee  of  Personal  Debts. — ^In  a. 
personal  action  by  a  transferee— i?62<2,  unneces- 
sary to  allege  that  he  had  served  on  the  defen- 
dant a  copy  of  the  registration  required  by  arts. 
21  &  27  of  the  Civil  Code,  and  an  allegation 
that  the  service  required  by  art.  1571  was  made  \a> 
sufficient.  Dumont  &  Laforge,  1  Q.  L.  R.  159^ 
S.  C.  1874. 

367.  By  Tutor. — In  an  action  by  a  tutor 'to  a 
minor — Held,  to  be  essential  that  the  declaration 
contain  an  allegation  that  the  appointment  of 
the  said  tutor  or  a  memorial  of  such  appoint* 
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ment  has  been  registered.    Murray  es  qual.  v. 
^(yrman,  2  L.  C.  K.  3,  S.  C.  1851. 

368.  By  Vendor. — Action  was  taken  to  re- 
cover the  price  of  1000  barrels  of  flour  sold  to 
the  defendant,  and  the  plaintiff  joined  to  such 
action  an  attachment  by  conservatory  process, 
praying  in  ordinary  form  that  the  goods  be 
^ized  to  wait  the  decision  of  the  court — Held, 
that  the  action  was  good  and  valid  and  would  be 
maintained.  Baldunn  &  Binmoreeial,,  6  L.  G.  J. 
297,8.0.1861. 

369.  By  Wife. — In  an  action  in  which  the 
husband  is  joined  only  for  the  purpose  of 
authorizing  his  wife,  judgment  can  only  be  de- 
manded in  favor  of  the  wife.  Laforid  et  vir. 
T.  Dealauriers  et  al,  11  L.  C.  J.  122,  S.  C.  R. 
1848. 

370.  In  an   action  by  a  wife  separate  as  to 
property  by  a  marriage  contract,  such  contract 
must  be  alleged  in  the  declaration.     Walker  &, 
The  Mayor  et  al.  of  the  Town  ofS<yreL  6  R.  L. 

-66,  Q.  B.  1866. 

371.  En  Bomage. — ^In  action  en  bomOge  if 
the  defendant  pleads,  as  he  may,  that  he  holds 
the  land  which  is  in  his  poeeession  in  right  of 
another,  he  must  set  tbrth  in  his  exception  the 
name  and  residence  of  the  person  from  whom  he 
holds.  Fortier  &  Reinharat,  3  Rev.  de  L^g.  70, 
<i.  B.  1818. 

372.  The  defendant  in  an  action  en  homage 
cannot  compel  his  neighbor  to  bomer  with  him, 
snd  conclusions  to  that  effect  will  be  held  bad 
on  demurrer.  Fradet  v.  Labrecgue,  8  L.  C.  R. 
218,  S.C.I  858. 

573.  Bn  Exhibition  de  Titre. — In  an  action 
€n  exhibition  de  titre  the  defendant  if  he  be  not 
a  cenHtaire  of  the  plaintiff  must  plead  by  ex- 
ception and  set  forth  what«he  is,  e.  g.  that  he  is 
a  lessee,  and  what  he  alleges  affirmatively  he 
mufltprove.  Blanchet  &  T&inaUj  2  Rev.  de  Leg. 
280,K.  B.1817. 

374.  En  Reprise  d^ Instance. — In  a  demand  en 
reprise  d^insihnceforc6e,  in  an  action  in  revendi- 
•cation  of  moveables,  a  dtfense  en  droit  by  an 
executor  is  no  answer.  Gale  v.  Shepherd,  3 
Rev.  de  JAg.  70,  K.  B.  1817. 

375.  En  r&integrande. — In  an  action  en  ri- 
integrande  to  recover  possession  of  a  lot  of  land 
from  which  the  plaintiff  alleged  he  had  been 
forcibly  ejected  by  the  defendant,  and  for 
damages — HeldythdX  an  allegation  of  possession 
by  the  plaintiff  is  sufficient  to  maintain  such 
action  without  alleging  an  annual  possession. 
Steward  v.  Langley  et  al.,  1  L.  C.  R.  338,  S.  C. 
1851. 

376.  And  held,  in  another  case,  that  where 
the  conclusions  contain  all  that  is  necessary  for 
an  action  en  complainte,  the  action  must  be 
maintained.  Doyon  v.  The  Corporation  of  the 
Parish  of  St.  Joseph,  17  L.  C.  J.  193,  Q.  B. 
1873. 

377.  For  Breach  of  Contract. — A  breach  of 
•contract  insufficiently  alleged  must  be  pleaded 
by  exception  to  the  form.     Pacaud  v.  Hooker, 

2  Rev.  de  Leg.  207,  K.  B.  1811. 

378.  If  the  breach  of  contract  be  imperfectly 
alleged  in  the  declaration  an  exception  to  the 
form  is  the  proper  plea,  but  if  the  breach  is  not 
at  all  alleged,  advantage  may  be  taken  of  the 
omission  uy  demurrer.   Wagner  etcU.& Farran, 

3  Rev.  de  L6g.  196,  K.  B.  1811. 

379.  For   Dcwcr.— The    plaintiff    brought 


action  for  conventional  dower,  and  the  defenjaot 
called  in  the  actual  holders  of  the  property  (l 
which  the  dower  was  claimed,  pretendling'tliat 
the  plaintiff  was  bound  to  proceed  in  the  &ta 
place  against  the  holders  of  such  portions  of  tbe 
property  as  had  been  alienated  last — Heldj  tLu 
sucn  an  exception  could  only  be  pleaded  iritA 
regard  to  customary  dower.  Denoit  v.  Tanguct 
&Tanguay  &  BouihiUier,  1  L.  C.  J.  168,  S.  C 
1857. 

380.  And  in  an  action  for  customarj  dower 
by  children  against  a  third  holder,  to  which  thr 
defendant  pleaded  that  the  plaintiffs  had  m 
alleged  in  their  declaration  that  their  father  bt'j 
not  left  in  his  succession  property  of  suificieti 
value  to  satisfy  their  right  of  aower — Held^  tU; 
such  a  plea  could  not  oe  maintained,  and  that 
in  order  to  set  aside  the  action  it  was  neoef^rr 
to  proceed  by  exception  and  prove  Uiat  the 
father  bad  left  in  his  succession  propertj  of 
sufficient  value  for  that  purpose.  Lmage  ei  d. 
&  Chartier,  11  L.  C.  J.  29, -5.  C.  1866. 

381.  And  held,  also,  that  such  objection  coul-J 
not  be  made  by  demurrer  but  must  be  made  t>T 
peremptory  exception.  lb. 

382.  For  Encroachtnenis, — ^In  an  action  hx  t 
municipality  for  encroachments  on  a  puLic 
road,  where  the  defendants  pleaded  that  the 
encroachment  in  question  was  oommiUed  [>; 
persons  possessing  the  property  on  the  other 
side  of  the  road — Held,  on  demurrer,  that  tb 
defendant  could  not  set  up  that  the  encroadb- 
ment  was  made  by  third  parties.  The  Corpo- 
ration of  St.  Jean  Bapiisie,  Isle  D^  Orleans,  v. 
Lachance,  16  L.  G.  R.  315,  C.  G.  1866. 

383.  For  Freight. — The  non-performance  nu 
stipulation  contained  in  a  charter  party  whkj 
does  not  amount  to  a  condition  precedent  can- 
not be  pleaded  as  an  answer  to  an  action  iA 
indebitatus  assumpsit  for  freight.  CoUman  & 
Hamilton,  2  Rev.  de  L6g.  74,  K.  B.  1819. 

384.  For  Illegal  Seizure. — An  action  vi 
trespass  or  damage  for  the  eeizure  of  goodf 
alleged  to  have  been  illegally  imported  may  it 
stayed  by  dilatory  exception  until  the  qne?^ 
tion  of  forfeiture  or  non-forfeiture,  pendine  in  i 
court  of  Vice-Admiralty,  be  determmed.  Sdr'r 
horn  v.  Scott  et  al.,  3  Rev.  de  Leg.  71,  K.B^ 
1810. 

385.  For  Infringement  of  Pateni.—la  n 
action  for  the  infringement  of  a  right  ofpau*)! 
for  Lower  Ganada,  tne  allegation  of  an  infhn^ 
ment  in  the  county  of '^  Montreal  "  was  held  n 
be  a  sufficient  indication  of  the  place  where  tb 
infringement  took  place.  Prowse  v.  Pagnntk^ 
2  L.  C.  R.  311,  8.  C.  1852. 

386.  And  in  another  action  for  the  infringe 
ment  of  a  patent  right  to  which  the  defendaii) 
demurred  on  the  ground  that  the  decUratiuc 
failed  to  set  out  at  length  the  prelimina:} 
formalities  required  to  be  observed  in  order  u 
obtain  the  patent — Held,  to  be  unneoesBaiy 
and  the  demurrer  was  dismissed.  Bemiar  t 
Beaurchemin,  2  L.  G.  J.  193,  8.  C,  A  Bonier  v 
Beliveau,  8  L.  G.  R.  297,  8.  C.  1858. 

387.  For  Malicious  Arrest. — ^lo  an  actkm  r.i 
damages  for  malicious  arrest  upon  a  capiat  02 
the  ground  that  the  defendant  was  aboal  t: 
leave  the  province,  it  is  not  necessary  to  aikp 
in  the  declaration  that  the  action  in  which  hi 
was  so  arrested  has  been  dismissed.  Boyk  f 
Arnold,  1  Rev.  de  L^.  503,  K.  B.  1821. 
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388.  In  an  action  for  malicious  arrest  of 
propaiy  mediatatioiKB  fugce  it  is  not  necessary 
testate  in  the  declaration  that  the  action  under 
Trhich  the  arrest  was  made  is  determined. 
WMtfiddy.  Hamilton,  3  Rev.  de  lAg.  40, 
K.B.18I1. 

389.  Far  Price  of  Sale. — In  an  action  for  the 
price  of  sale  of  certain  real  property  it  is  not 
necessary  to  aver  the  delivery  of  the  property 
sold.  If  it  has  not  been  delivered  the  defendant 
toast  plead  that  fact,  and  the  plaintiff  may 
reply  by  a  delivery  or  by  an  oner  to  deliver. 
Lmvie  V.  Bruno,  3  Rev.  de  Leg.  40,  K.  B. 
1817. 

390.  For  Bent. — The  lessee  in  an  action 
a^inst  him  for  rent  cannot  put  the  plaintifTs 
title  in  issue.  Hullet  v.  Wrignt,  2  Rev.  de  Leg. 
59,K.B,1817. 

391.  In  an  action  against  the  sureties  of  a 
tenant  for  amount  of  rent  due  under  a  notarial 
lease,  the  defendant  pleaded  that  the  contract' 
was  sygnallagmatique^  imposing  obligations  on 
either  party,  and  that  it  was  not  alleged  in  the 
declaration  that  the  plaintiff  had  performed 
the  duties  incumbent  on  him  in  order  to  enable 
him  to  demand  from  the  defendants  a  fulfilment 
of  their  promi.se — Held,  that  the  plaintiff  was 
not  bound  to  allege  in  his  declaration  the  use 
and  occupation  by  the  lessee  of  the  premises,  or 
that  the  plaintiff  had  fulfilled  the  obligation 
incumbent  upon  him  under  the  lease.  Pirrie 
k  McHuah  et  ah,  1  L.  C.  R.  271,  S.  C.  1851. 

392.  Of  Trespass. — If  the  declaration  in  this 
jctjon  contain  a  statement  of  all  the  material 
facts  it  will  be  sufficient;  but  where  special 
damages  is  the  gist  of  the  action,  and  it  be  not 
HkgiM.,  or,  being  alleged,  be  not  proved,the  action 
will  be  dismissed.  Percival  &  Patterson  et  at., 
8  R.  270,  K.  B.  1628. 

393.  But  where  the  law  gives  a  right  of 
acUoD  for  injury  it  presumes  that  damages  are 
the  consequence,  and  a  conclusion  for  general 
damages  will  be  sufficient.    lb. 

394  In  Rem. — ^AU  joint  owners  in  an  action 
in  rem  must  be  joint  plaintiffs  in  the  process 
od  respondendum.  Bellet  et  al.  v.  Allison,  3 
Rev.  de  Leg.  306,  K.  B.  1818. 

395.  On  Account. — Where,  in  an  action  for 
px)ds  sold,  the  plea  was  of  payment — Held,  that 
as  the  only  proof  of  payment  was  an  acknow- 
ledgment of  $10  on  account,  and  a  statement 
signed  by  plaintiff  that  the  balance  had  been 
cettled  by  note,  the  plea  was  bad  and  judgment 
^nt  (or  plaintiff.  Mercier  v.  Bousquet  et  vir,, 
5R.  L  352,  S.C.  1874. 

396.  On  Bills  and  Notes. — ^In  an  action  a^inst 
to  endorser  of  a  note  of  hand,  the  omission  to 
set  up  th^  protest  in  the  declaration  can  only 
betaken  advantage  of  by  exception  to  the  form 
Of  special  demurrer.  Jones  v.  Pelisson,  2  Rev. 
^efog.  29,  K.  B.  &  3  Elev.  de  Leg.  72,  K.  B. 
1»18. 

397.  In  a  declaration  on  a  promissory  note 
•fce  wordja  "  for  value  received  need  not  be  ex- 
pteBfed  bat  the  fact  of  giving  such  value  is  a 
matter  of  proof.  Whitney  k  Burke,  4  L.  C.  J. 
a08,S.C.  1854. 

398.  Where  a  defendant  to  an  action  on  a 
pomisBory  note  pleaded  want  of  notice  of  pro- 
wt,aiid  the  plamtiff  contended  that  the  plea 
i^ouJd  be  dismissed  on  the  ground  that  it  was 
tted  without  an  affidavit  accompanying  it  under 


sec.  87  of  the  Act  of  1857— ^eW,  that  as  the 
certificate  of  the  notary  making  the  protest 
shewed  that  the  notice  served  was  utterly  use- 
less, that  an  affidavit  such  as  provided  by  the 
statute  was  unnecessary.  Hobbs  in  re  et  al.  & 
Harte  et  al,  5  L.  0.  J.  52,  C.  C.  1860 ;  2322  C.  C. 
&  145  C.  C.P. 

399.  Where  to  an  action  against  the  endorser 
of  a  promissory  note  by  the  endorsee  Uie  defen- 
dant pleaded  that  nc  sufficient  protest  of  the 
note  had  been  made,  and,  moreover,  that  at  the 
time  he  endorsed  it,  the  endorser,  that  is  the 
plaintiff,  verbal Iv  agreed  to  accept  it  on  the 
credit  of  the  maker  alone  without  recourse  to 
defendant — Held,  reversing  the  judgment  of 
the  court  below,  that  alSiough  the  protest 
appeared  to  be  insufficient  on  the  face  of  the 
note,  it  would,  nevertheless,  be  held  to  have  been 
regularly  and  legally  made  unless  with  the 
plea  an  affidavit  had  been  produced  that  such 
notice  was  not  regularly  made.  Chamberlain  & 
Ball,  6  L.  C.  J.  88  &  11  L.  C.  R.  50,  Q.  B. 
1860  ;  145  C.  C.P. 

400.  In  an  action  on  a  promissory  note, 
where  want  of  notice  of  protest  was  raised — 
Held,  that  the  party  pleading  such  want  of 
notice  was  bound  to  produce  therewith  the 
affidavit  required  by  20  Vic.  cap.  44,  sec.  87. 
Ryan  et  al.  &  Malo,  12  L.  C.  R.  8,  Q.  B.  1861. 

401.  Where  the  defendant  in  an  action  on  a 
promissory  note  pleaded  that  the  note  in  ques- 
tion had  been  obtained  from  him  by  surprise 
and  false  representations  and  for  insufficient 
consideration — Held,  that  he  was  not  bound  to 
produce  with  such  plea  an  affidavit  under  the 
C.  S.  L.  C.  cap.  83,  sec.  86.  McCarthy  et  al.  v. 
Barthe,  6  L.  0.  J.  130,  S.  C.  1862. 

402.  An  actjj^n  on  a  note  by  a  person  who 
renewed  it  after  it  became  due — Held,  reversing 
the  judgment  of  the  court  below,  that  to  such 
action  the  defendant  might  plead  all  matters 
which  might  have  been  pleaded  to  the  owner  of 
the  note.  Brooks  et  al,  &  Clegg,  12  L.  G.  R. 
461,  Q.  B.  1862. 

403.  And  where  it  was  proved  that  the  plain- 
tiff was  a  mere  agent  and  prHe  nom  in  the 
matter,  the  same  ruling  was  made.    lb. 

404.  Where  the  defendant  demurred  to  an 
action  on  a  promissory  note  on  the  ground  that 
the  declaration  did  not  allege  that  the  defen- 
dants signed  the  note,  and  that  it  did  not  allege 
that  they  delivered  the  said  note,  etc. — Held^ 
that  the  allegation  that  the  defendant  made  the 
note  was  sufficient  without  alleging  that  the 
note  was  signed  bv  him,  and  as  to  the  delivery, 
although  it  would  have  been  better  to  have 
alleged  the  delivery  by  the  maker  to  thepaveee, 
the  declaration  must  be  considered  to  nave 
been  sufficient.  Bullet  et  al,  v.  Shaw  et  al,,  7 
L.  C.  J.  47,  S.  C.  1863. 

405.  And  where  want  of  notice  of  protest 
was  pleaded,  but  no  affidavit  produced  m  sup- 
port of  such  plea — Held,  that  the  action  wul 
be  maintainea  notwithstanding  that  the  protest* 
produced  contained  no  certificate  that  notice  of 
such  protest  had  been  given.  I7ie  Bank  of 
Upper  Canada  &  Turcotte,  15  L.  C.  R.  276, 
S.  C.  1865 ;  145  C.  C.  P. 

406.  A  plea  to  an  action  on  a  promissory 
note  to  the  effect  that  the  protest  was  illegal,  as 
having  described  the  maker  as  E.  B.  Perry 
instead  of  Joseph  B.  Perry,  is  bad,  and  will  te 
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disroiesed.    Scullion  &  Perry  tt  aZ.,  9  L.  G.  J. 
174  &  1  L.  C.  L.  J.  64,  S.  C.  1865. 

407.  In  an  action  on  a  promissory  note, 
where  the  defendant  pleaded  oy  demurrer  that 
he  had  not  undertaken  or  promised,  as  alleged 
in  plaintiffs  declaration,within  five  years — Heldf 
a  good  plea,  and  the  action  was  dismissed. 
Qiard  v.  Giardy  15  L.  C.  R.  494,  S.  C.  &  S.  C.  R. 
1865. . 

408.  In  an  action  on  a  note  it  is  not  necessary 
to  allege  in  the  declaration  that  the  note  is 
atampea  according  to  law.  Doyle  &  Clement, 
10  L.  C.  J.  332,  S.  C.  1866. 

409.  In  an  action  on  a  promissory  note  to 
which  the  defendant  pleaded  want  of  considera- 
tion— Heldy  that  he  was  bound  to  produce  with 
such  plea  an  affidavit  as  required  by  C.  S.  L.  0. 
cap.  o3,  sec.  86.  Kerry  &  (^  Connelly  16 
L.  C.  R.  140,  S.  C.  1866. 

410.  Where  to  an  action  on  a  promissory 
note  the  defendant  pleaded  minority  simply, 
the  plea  was  held  to  be  insufficient  on  the 
ground  that  he  should  have  pleaded  lesion  and 
asked  to  be  released  from  the  obligation. 
Cariier  v.  PelUtier,!  R.  L.  46,  S.  C.  1868 ;  986 
&  1002  C.  C. 

411.  In  an  action  on  a  promissory  note  pay- 
able at  a  particular  place  therein  mentioned — 
Held,  that  presentation  at  such  place  must  be 
alleged.  Plaintiff  allowed  to  amend.  Partridge 
V.  McLeody  2  R.  C.  237,  S.  C.  1872. 

412.  In  order  to  be  allowed  to  prove  that  the 
stamps  on  a  note  or  bill  were  placed  there  at  the 
time  the  note  or  bill  was  made,  an  affidavit 
must  be  filed  with  such  pleading.  Desilets  v. 
Trahany  5  R.  L.  52,  8.  C.  1873 ;  145  C.  C.  P. 

413.  A  dSfense  en  fait  to  an  action  on  a  pro- 
missory note  will  not  be  rejected  on  motion  as  a 
violation  of  art.  143  of  the  Cod*  of  Procedure,  in 
not  being  supported  by  an  affidavit  denying  the 
signature  to  the  note.  The  Mechanics  Bank  & 
Sealcy  20  L.  C.  J.  196,  S.  C.  1876. 

414.  On  Contracts. — To  a  written  contract  to 
pay  money  nan  numeratos  pecunicB  may  be 
pleaded  under  the  same  circumstances.  Fortier 
T.  Bourhiery  2  Rev.  de  Ug.  78,  K.  B.  1809. 

415.  In  an  action  on  a  contract,  the  contract 
must  be  set  out  in  the  declaration.  Seymour  v. 
MathuHny  2  Rev.  de  Leg.  208,  K.  B.,  &  3  Rev. 
de  Leg.  39,  K.  B.  1812. 

416.  On  Sale. — Where  action  is  brought 
against  a  purchaser  for  the  price  of  sale,  and  he 
pleads  grounds  of  the  rescission  of  the  contract, 
ne  must  not  only  pray  for  the  dismissal  of  the 
action  but  also  that  the  contract  be  rescinded. 
Friaan  v.  Busselly  5  R.  L.  559,  S.  C.  1874. 

417.  Possessory. — In  an  action  en  complaintcy 

Sossession  for  a  year  and  a  day  antecedent  to  the 
ay  on  which  the  trespass  was  committed  must 
be  alleged  in  the  declaration.  Jourdain  v.  Viff- 
neuxy  3  Rev.  de  L6g.  39,  K.  B.  1869. 

XXXVI.  In  Cases  of  Libel. 

418.  In  an  action  d^injures  the  time  and 
place  when  and  where  the  words  were  spoken 
must  be  stated,  otherwise  the  action  may  be 
dismissed  on  exception  to  the  form.  Gouaie  v. 
LSgendre,  3  Rev.  de  Leg.  39,  K.  B.  1820. 

419.  And  in  an  action  of  damages  for  slander 
— Heldy  that  a  plea  in  the  nature  of  a  plea  in 
justification  would  not  be  dismissed  because  it 


did  not  contain  an  admission  of  the  use  of  the 
words  intended  to  be  justified.  GugyA  Fermr 
Sony  11  L.  C.  R.  409,  Q.  B.  1861. 

420.  And  in  another  action  of  dama^  f»* 
libel  and  slander  containing  three  counts  brou^t 
a^inst  three  persons,  described  as  all  of  }k^ 
City  of  New  York,  mercantile  agent«  and  err 
partners,  carrying  on  business  in  the  Citj  o!*| 
Montreal  under  the  name,  style  and  firm  of  R.. 
G.  Dun  h  Co.,    exceptions  to  the  form  w^^* 
filed  by  two  of  the  defendants  on  the  groaiid 
inter  alia  because  the  cause  of  action  was  irri 
sufficiently  libelled,  inasmuch  as  it  was  alle/ai 
that  the  defendant  falsely  and  malicioosir  di<j 
compose  and  write  in  a  certain  book  kept  in  tbul 
office  of  the  defendants  a  certain  false,  scandalous 
and  malicious  libel,  to  the  effect  that  the  8^<i| 
plaintiff^  wa6  not  reliable,  or  that  the  plainiif 
was  insolvent,  or  words  to  that  effect,  but,  as  xh 
defendants  had  refused  to  allow  the  plaintiff  u 
see  the  book,  he  was  unable  to  state  the  ezi 
words  therein  written — Held,  that  the  exceptun 
was  well  founded,  and  the  action  most  be  dis> 
missed.    McDonald  v.  Dun  et  aL,  12  L.  C. 
346,  S.  C.  1862. 

421.  And  where  the  defendant  pleaded  ih 
what  he  actually  said  concerning  the  plaiotil 
differed  from  what  was  alleged  in  the  plain ti^^ 
declaration — Held,  that  the  plea  was  go-*^ 
Delisle  v.  Beaudrv,  12  L.  C.  J.  221,  S.  C.  l^^i 

422.  And  also  tnat  what  he  said  was  true.   I( 
&  C.  37  Vic.  cap.  38,  sec.  5  et  seq. 

XXXVII.  In  Capias. 

423.  Where  to  an  action  of  capias  the  df  l^< 
dant  b^  petition  alter  judgment  set  up  that  tjj 
allegations  of  the  affidavit  on  which  the  capV 
isBued  were  false,  and  prayed  for  his  relea?' 
Hddy  that  exception  to  the  afiSdavit  coaM  M 
he  taken  after  final  judgment  rendered.  Ho^ii 
et  al.  V.  GordoHy  2  L.  C.  J.  162,  S.  C.  18&^;  ^j 
et  seq.  C.  C.  P. 

XXXVUI.  Incidental  Demand. 

424.  In  an  action  for  rent,  in  which  the  pla.*! 
tiff  reserved  his  right  to  new  conclnsions  for  if 
rent  then  accruing  and  that  actually  bccoi 
due  before  the  case  was  ready  for  judgment^ 
Heldy  after  deliberation,  that  such  new  concli 
sions  could  be  added  and  judgment  render 
thereon  without  any  further  service  on  the 
fendant.*  Dubois  v.  GauthicTy  2  L.  C.  J- 
8.  C.  1867. 

XXXIX.  Incompatible. 

425.  The  conclusions  of  two  distinct  acti< 
cannot  be  joined  in  one  and  the  same  decii 
tion.     Gagnon  &  Tremblay,  3  ReT.  de  Leg. 
K.  B.  1811;  146C.  C.P. 

426.  But  several  counts  in  a  declaratioi) 
one  hundred  pounds  each,  founded  on  promi 
which  are  within  the  scope  of  one  and  the  ^i 
action,  with  conclusions  for  £100  only,  is  a  so. 

flea.     Casey  &  Brown,  3  Rev.  de  lAz.  39,  K.\ 
817. 


•  This  Incidental  demand  is  made  by  a  petitioo 
panied  by  the  docomento  in  soppori  thmof  and 
upon  the  opposite  party,    IfiO  CT.  C.  P. 
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427.  HM,  reversing  the  jadment  of  the 
court  below,  that  an  amrmative  plea^  such  as  a 
plea  of  compensation,  may  be  filed  with  the 
geneial  issue.  Clark  ▼.  Johnston,  3  L.  C.  B. 
421,  Q.  B.  1853. 

428.  Where  the  defendant  pleaded  a  peremp- 
toi7  exception  which  commenced  bv  saying  that 
tbeallecationsof  the  plaintiff's  declaration  were 
Qofouuded  in  law  and  in  fact,  and  then  went  on  to 
state  the  grounds  of  his  defence,  founded  entirely 
on  fact,  the  plea  was  rejected  as  irregular  and  in- 
admissible. Addison  v,  Bergeron  et  aL,  1 
L.  C.  J.  m,  S.  C.  1867 ;  146  Cf.  C.  P. 

429.  Where  the  defendant  with  a  plea  of  pay- 
ment filed  also  a  dtfense  aufonds  en  fait,  and 
the  plaintiff  made  motion  tnat  he  be  held  to 
choose  between  them,  they  were  held  to  be  not 
incompatible,  and  the  motion  was  dismissed. 
Sarault  v.  JEUice,  3  L.  C.  J.  137,  S.  C 1869 :  146 
C.  C.  P. 

430.  Where  the  plaintiff  by  his  declaration 
tei  up  a  deed  of  sale  by  him  to  the  defendant 
aud  complained  of  the  dfefendant  for  having  en- 
croached upon  his  property,  asking  that  he  be 
condemned  to  remove  such  encroachment,  and 
also  that  he  be  condemned  to  fill  up  an  excava- 
tion which  he  had  made  and  remove  the  trap- 
door, and  also  to  lower  the  passage,  so  that  it 
could  be  conveniently  used,  and  to  pay  $260 
damages — Held,  that  these  conclusions  con- 
tained three  different  and  incompatible  actions, 
and,  although  rising  out  of  a  deed  of  sale  from 
him  to  defendant,  could  not  be  joined.  Robert- 
*vn  A  Stuart,  13  L.  g.  R.  462,  S.  C.  1863. 

431.  Where  a  plea  to  the  merits  contained  al- 
legations and  conclusions  inconsistent  with  one 
another,  and  belonging  to  two  different  classes  of 
pleas — Beid,  on  demurrer,  that  those  which  did 
Dot  proper Iv  belong  to  the  plea  must  be  dis- 
mis.4d.  Ciapman  v.  Ntmmo,  8  L.  G.  J.  42  &  14 
L,  C.  B.  103,  S.  C.  1863;  146  C.  C.  P. 

432.  In  an  action  against  a  wife  separate  as  to 
property  by  a  grocer  for  necessaries  for  family 
use — tiela,  that  pleas  of  compensation  and  pre- 
fcriptioB  are  inconsistent  witn  pleas  of  never  in- 
debted. lUliot  &  Oremer  ei  ux,,  1  L.  C.  L.  J. 
91,  S.  C.  1866. 

433.  In  an  action  to  be  re-instated  in  a  church 
yt^  (bane patronat)  of  which  the  plaintiff  had 
been  deprived  by  the  Fabrique— ^«W,  that 
there  waa  no  cumulation  of  the  petitory  with  the 
|)osse*»4or7,  in  alleging,  as  defendants  had  done 
an  their  exception, grounds  which  referred  solely 
and  directly  to  the  right  of  property  in  the  pew 
in  que»ftiou.  Dubeau  v.  La  Fabnque  de  Ves- 
ckamJbeauU  et  at,  &  Dubeau,  2  Q.  L.  B.  6,  S.  G. 

mi. 

4:U.  Where  the  plaintiff  by  his  declaration  (or 

Eetition)  allied  that  the  person  elected  and 
oUing  the  position  of  mayor  of  Montreal  was, 
at  the  time  of  his  election,  disqualified  from 
being  so  elected,  and  was  in  consequence  ille- 

glly  occupying  the  position,  and  alleged  also  by 
e  same  declaration  that  the  election  in  ques- 
tioD  was  DuU  and  void  for  reasons  therein  stated, 
and  asked  that  it  be  so  declared — Held,  on 
dilatoiy  exception,  that  such  allegations  and 
oonclustons  were  incompatible  with  each  other, 
within  the  meaning  of  the  provisions  of  the  Gode 
of  Procedure.  Beaudry  v.  Workman,  13  L.  G.  J. 
15,  S.  C.  1869;  120,  sec.  6,  G.  G.  P. 
436.  A  dtfense  en  fait  and  an  exception  of 


payment  may  be  pleaded  together,  and  are  not 
contradictory,  nor  can  the  defendant  be  bound 
by  admissions  in  his  pilea  of  payment.  Leclere 
V.  Durand,  1  QftL.  B.  382,  G.  0. 1873. 

XL.  Ik  Hypothboart  Action. 

436.  Opposition  was  filed  for  the  amount  of  a 
hypothec,  and  the  opposition  was  contested  on 
the  ground  that  no  registration  of  the  hypothec 
was  alleged — Held,  that  where  the  hypothec  was 
oppK)sed  to  chirographic  claims  the  allegation  of 
registration  was  unnecessary.  Duncan  &  Wil- 
son &  McClennan  &  Wilson  &  Wood,  2  L.  G.  J. 
253,  S.  G.  1867. 

437.  In  a  hypothecary  action  against  the  third 
holder  the  defendant  may  validly  plead  the  ex- 
ception of  discussion,  notwithstanding  that  his 
mortgage  sued  on  is  a  special  mortgage ;  but  he 
has  no  right  to  claim  or  hold  the  property  until 
his  improvements  and  ameliorations  nave  been 
paid  for.  Price  v.  Nelson  &  McKay,  2  L.  G.  B. 
464,  S.  G.  1861 ;  2066  G.  G. 

438.  Plaintiff  brought  a  hypothecary  action 
against  the  defendant  as  the  nolder  of  an  im- 
moveable hypothecated  by  a  third  jpart^  for 
a  debt  due  by  him  to  the  firm  of  which  plaintiff 
was  a  member,  the  partnership  having  been  dis- 
solved and  plaintiff  having  become  proprietor  of 
all  the  debts  due  the  partnership-^^Ere^,  that 
the  conclusions  of  the  debtor,  praying  that  the 
holder  be  condemned  to  pay  the  amount  of  the 
mortgage  against  the  saia  immoveable  unless  he 
preferr^  to  abandon  it,  were  illegal.  Renaud  v. 
Proulx,  10  L.  G.B.  476,  S.  G.  1866 ;  2061  G.  G. 

439.  A  hypothecary  action  which  concludes 
by  asking  tnat  the  defendant  be  condemned  to 
pay  the  claim  or  abandon  the  property  is  suffi- 
cient. Homier  v.  Lemoine,  14  L.  C.  J.  68,  8.  G. 
1869. 

440.  The  plaintiff  in  a  hypothecary  action  is 
well  founded  in  demanding  a  personal  condem- 
nation a^inst  the  tiers  dStenteur  unless  he  pre- 
fers to  give  up,  &c.  La  SocUti  de  Construc- 
tion Mstropolitaine  v.  Bourassa,  20  L.  G.  J. 
304,  S.  G.  1876. 

XLI.  In  Improbation. 

441.  If  the  party  who  files  an  acte  or  deed 
which  is  impeached  en  faux  omits  to  declare 
that  he  means  to  make  use  of  it,  he  is  not  fore- 
closed from  doin^  so,  but  may  still  be  admitted 
to  make  his  declaration  on  payment  of  costs. 
Proulx  V.  Proulx,  3  Bev.  de  lAg.  198,  K.  B. 
1818. 

XLII.  In  Information  bt  the  Grown. 

442.  Information  was  laid  on  the  part  of  the 
Grown  to  cause  two  casks  of  planes  seized  by 
the  customs  officers  for  an  infraction  of  the 
revenue  law  to  be  condemned,  the  goods  having 
been  imported  without  the  payment  of  duties — 
Held,  that  in  such  an  information  the  allegation 
that  the  goods  ought  to  be  forfeited,  l>eing 
seized  as  having  been  imported  into  the  province 
without  the  duties  having  been  paid,  was  insuffi- 
cient, and  that  there  must  be  a  substantive  alle- 
gation that  they  were  imported  and  brought  into 
the  province  in  violation  of  the  customs  regula' 
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iions.     The  Solicitor  General  &  Darling  ei  aL^ 
2  L.  C.  R.  20,  S.  C.  1861. 

443.  And  held,  also,  tliat  the  omiBsion  of  the 
words  "against  the  form  of  Ae  statute"  was 
fatal.    lb. 

XLin.  In  Lessor  avd  Lessee  Cases. 

444.  Where  a  lessee  brings  action  in  eject- 
ment under  the  statute  18  Vic.  cap.  108,  it  is  not 
necessary  to  invoke  such  Act  in  tne  declaration. 
Brotcn  v.  Janes,  4  L.  C.  J.  35,  S.  C.  1860;  887 
et  sea.  C.  C.  P. 

445.  There  is  no  incompatibility  between  the 
all^ationsof  a  verbal  lease  and  an  account  for 
lease  and  occupation.  Harrovoer  &  Wilkie,  1 
L.  C.  L.  J.  37,  Q.  B.  1865. 

XLIV.  In  Maritime  Gases. 

446.  An  allegation  in  a  case  of  damage  by 
collision  pleaded  in  general  terms  the  history  of 
the  ship  proceeded  again«it  for  some  days  pre- 
vious to  the  collision,  statements  made  by  the 
mate  and  seamen  of  the  ship  proceeding  with 
respect  to  the  state  of  their  vessel,  the  age  of  the 
latter  ship,  variation  between  the  accounts  given 
in  the  protest  and  libel,  and  delay  in  instituting 
the  proceedings — Held,  that  the  previous  history 
of  tne  ship  was  admissible  as  being  usual  and 
convenient.  The  Mellonain  re.,  2  Kev.  de  Leg. 
288, Q.  B.  1846. 

447.  And  held,  also,  that  such  only  of  the 
statements  as  formed  part  of  the  res  gesta  were 
admissible.    lb. 

448.  Held,  also,  that  the  age  of  the  ship 
might  be  pleaded  to  account  for  her  loss.    lb. 

449.  And  that,  inasmuch  as  the  protest  itself 
was  to  have  been  brought  in,  the  statements 
contained  in  it  need  not  l«  pleaded.     lb. 

450.  And  that  it  was  not  necessary  to  allege 
in  the  responsive  allegation  the  delay  appearing 
on  the  face  of  the  proceedings.    lb. 

XLV.  In  Opposition. 

451.  Held,  on  demurrer,  that  a  plea  to  an 
opposition  afin  d^annuler  founded  on  a  judgment 
in  separation  of  property,  which  attacks  the 
validity  of  the  ground  upon  which  Ruch  judg- 
ment is  rendered,  is  bad.  Routh  v.  Maguire  Sc 
Maguire  et  al,  10  L.  C.  R.  206,  S.  C.  1860. 

452.  Several  lots  of  land  were  seized  and  sold 
and  the  moneys  returned  in  to  court.  None  of  the 
lots  being  advertised,  they  being  held  in  free  and 
eommon  soccage,the  respondent  filed  an  opposi- 
tion and  claimed  on  one  of  the  lots  in  the  usual 
way  as  a  hypothecary  creditor.  The  appellant 
had  a  special  mortgage  on  the  lot  in  question, 
but  in  her  opposition  she  did  not  allege  that  the 
lot  was  held  m  free  and  common  soccage.  On 
a  contestation — Held,  reversing  the  judgment  of 
the  court  below,  that  such  an  allegation  was  not 
necessary,  and  that  to  set  aside  the  collocation  of 
the  respondent,  who  had  been  ranked  before  her, 
it  was  only  necessary  to  allege  the  fact  in  ques- 
tion, and  notwithstanding  such  fact  had  not  oeen 
alleged  she  was  entitled  to  costs  of  contestation 
which  had  been  denied  her  in  the  court  below. 
fivans  &  Boomer,  11  L.  G.  R.  465,  Q.  B.  1861. 
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453.  Where  the  defendant  in  a  petitory  ftcti*>!i 
pleaded  that  before  the  date  of  the  plainti^* 
title  he  had  been  in  possession  of  the  ki  &.* 
proprietor  for  more  than  ten  years,  and  seiiir.? 
up  no  title,  the  plea  was  held  to  be  irregular 
and  insufficient  in  law,  as  failii^  to  alle^  vjih 
sufficient  certainty  an  adverse  title  on  hie  pan. 
Osaood  &  Kellam,  10  L.  G.  R.  22,  Q.  B.  I85d. 

454.  And  in  another  petitory  action— £^/i. 
that  the  plaintiff  could  not  succeed  upon  t  tit> 
which  had  not  been  pleaded,  and  which,  on- 
sequently,  the  defendant  had  had  no  opportuni'^i 
of  answering.  Gibson  &  Wear,  6  L.  C.  J.  78  i 
12L.  G.R.  98,  Q.  B.  1863. 

XL VII.  In  Quo  Warranto. 

455.  The  petition  required  for  the  issuing  of  & 
writ  of  ^o  warranto,  vfhich  sets  forth  genenllr 
the  grounds  of  complaint,  is  sufficient,  withor 
setting  forth  the  details.  Frcuer  &  BtUeau,  !<• 
L.  G.R.  289,  Q.  B.  1860. 

XL VIII.  In  Revendicatiok. 

456.  In  an  action  in  revendication  if  the  de- 
fendant be  in  possession  as  a  lessee  of  Uifi  pT>:>- 
perty  demanded  he  must  plead  his  lea^e  h 
exception  dilatoire.  Clement  v.  Hamet,  1  Re., 
de  Leg.  506,  K.  B.  1817. 

457.  And  where  the  defendant  in  snchacti.r 
pleads  by  exception  temporaire  that  he  hei 
the  property  demanded  as  guardian  appoir.ui 
bv  a  justice  of  the  peace  and  pra^s  tnat  the 

Plaintiff's  action  be  dismissed,  it  is  irregiiU: 
^acaud  v.  Begin,  1  Rev.  de  Leg.  607,  K.  B.  lJ<^. 

458.  And  held,  also,  that  he  could  only  -u/ 
proceedings  until   the  person  from   whom   h' 
derived  authority  to  keep  the  property  cUint-  >: 
is  made  a  partv  to  the  suit,  and  bis  except io: 
therefore,  should  be  an  exception  ^t7ato»re.    I! 

459.  In  an  action  in  revendication  the  title-  ■ 
which  the  plaintiff  claims  mnet  be  distinccr 
stated  in  the  declaration,  and  if  it  is  not  it  i?  -x 
good  cause  of  exception  to  the  form.  Poulhh-'* 
V.  Scott,  3  Rev.  de  L6g.  195,  K.  B.  1820. 

460.  And  where  the  defendant  pleaded  tb&i 
the  plaintiff  did  not  demand  by  his  decUrati  r 
to  have  the  attachment  in  revendication  'i- 
clared  good  and  valid  and  that  the  effects  seijr^ 
be  delivered  up  to  him — Held,  confirming  tr  ^ 
judgment  of  the  court  below,  to  be  unnecessan , 
as,  oy  the  writ,  the  defendant  was  caUed  npoi.  w 
show  cause  why  the  attachment  ahould  nU  Un- 
declared good  and  valid,  which  was  eqaivale^t 
to  a  demand  that  the  effects  seized  be  deliwr^i 
to  the  plaintiff,  and  the  writ  and  declaratitm  t-; 
considered  as  one.  Jackson  &  FiUeau,  15  L.  C .  K 
60,  Q.  B.  1864. 

XtlX.  In  Review. 

461.  A  motion  was  made  by  the  defendant  '•■ 
discharge  the  d6lib4r€,  because  it  was  not  statt  i 
in  the  motion  for  review  that  the  party  appcA^ 
ing  was  aggrieved  by  the  judgment  of  the  coon 
below — Held,  that  it  was  not  necessary  for  tbr 
party  to  tell  the  court  that  he  was  aggrieved,  the 
fact  of  his  bein^  aggrieved  being  suffidoitir 
shown  by  his  askmg  ror  a  revision  of  the  joig- 


L.  IrREG CLARITIES  IK. 

462,  The  court  will  not  allow  a  trivial  irregu- 
lariij  in  the  ger»icB  of  a  capj  of  a  plea  to  pre- 
v»il,  if  it  appear  that  the  plaintiffe  attorney  was 
iH'sre  of  ite  contenbt,  Coaillard  v.  Escham- 
Imlt,  3  Rev.  delAg.  3m,  K.B.  1818. 

463.  Where  a  party  knowing  of  irregularities 
inllie  proceeding  before  the  lower  court  failed 
10  arge  them  there,  bnt  urged  them  before  the 
Court  of  Appeal  and  succeeded  there — Held,  that 
he  could  not  be  allowed  the  cocts  of  his  appeal. 
Daiglt  &  Kintbat,  15  L.  C.  R.  138,  Q.  B.  1834- 

M.  JorNT  Pleas. 

4fi4.  If  the  legal  interest  of  several  pemons 
■ho  are  parties  to  a  contract  be  joint  they  must 
K'in  in  an  action  tvhich  in  form  is  ex  contractu. 
Jfrtd**  V.  iee»,  2  Rev.de  Ug.  1'23,K.  B.  1811. 
Via.  Under  12  Vic.  cap.  38,sec.  25,an  exceptioD 
luthe  form  and  an  cxctption-of  payment  cannot 
hf  pleaded  atone  and  the  same  time.  I>ub6  & 
Prantxk  Pajuin  elal.,  1  L.  C.  R,  364,8.  C.  1851. 
J£6.  And  in  another  case — Held,  that  the 
pl«aofgener&l  issue  is  incompatible  with  theptea 
(■r  peremptory  exceptJon  admitting  the  making 
if  a  promissory  note,  or  the  sale  and  delivery, 
Inl  alleging  p^ment  of  the  same,  and  theallega- 
lioni'orsuchpTeaof  eiLCeptionarenotDecesHanly 
'iivir'ible,  otherwise  no  issue  can  be  raised  npon  it. 
MrLean  v.  McCormick,  1  L.  C.  R.  369, 8.  C.  1851. 

467.  Two  defendants  cannot  bv  ejteeption  to 
ihe  form  filed  by  them  jointly  plead  causes  of 
E'lllity  applicable  to  only  one  of  them,  llie 
Fnioit  Bank  of  Tjover  Canada  v.  McDonald  el 
tl..  19L.  C.  J.275,  S.  C.18T5. 

LII.  Joint  abo  Several. 

468.  In  BQ  action  against  tiro  persons  on  a 
Oiiniract  allied  to  be  joint  and  not  several,  if  it 
»H>ear,on  the  contrary,  that  it  is  several  and  not 
joint,  and  the  declaration  contain  no  other  counts, 
DO  judgment  can  be  given  against  either  of  the 
rietenjantfl.  Boy  \.  Blagdon  &  Boucher,  2  Rev. 
deLeg,  IS3,K. "6.1817. 

Lin.  JcDaMEKT  IN  Conformity  with. 

4^9.  Where  the  plaintiff  had  brought  an 
iclion  «n  bamage,  instead  of  a  petitory  action, 
■nd  the  action  had  been  maintained — Beld,  in 
•ppeal,  that  the  judgment  would  not  be  dis- 
(arbed,  aa  the  question  had  not  been  raised  by 
ibe  pleading,  and  as  (he  judgment  bad  settled 
■  ■:'rrectlv  the  right  of  the  parlies.  Atkinson 
ti  al.  k'Ball  et  ux.,  19  L.  C.  J.  192,  Q.  B.  1874. 

LIV.    Lni SPEND EKCE. 

470.  To  support  a  plea  of  Uiispmdence,  the 
&rft  and  aecond  action  must  be  between  the 
game  pArties,  and  tiie  cause  of  action  must  be 
tlie  ?aiiie,  not  only  as  tothe  thing  demanded  bnt 
m  lo  the  gtonnds  on  which  it  is  asked ;  it  cannot 
otherwise  be  maintained.  Foyer  v.  Guyon,  3 
ftfv.  de  lAg.  197,  K.  B.  1817  ;  136  C.  C.  P. 

471.  The  plea  of  litispendence  is  the  proper 


Elea  when  another  cause  on  thesamegroundsand 
etween  the  same  parties  is  pending  in  another 
jurisdiction,  and  it  is  founded  on  the  fact  that 
another  jurisdiction  is  already  seized  of  the  case. 
When  both  cases  are  depending  in  the  same 
court,  the  ejtception  if  there  be  any  necessity  for 
an  exception,  should  not  be  peremptory  but 
dilatory,  but  a  motion  to  stay  proceedingB  is  a 
better  course.  Racey  &  Oliva,  3  Rev.  de  Lag. 
197, K.  B.  1821. 

472.  Litispendence  in  a  foreign  state  is  no 
bar  lo  an  action  instituted  in  this  province. 
Rusxel  et  al.  &  Field,  S.  C,  558,  K.  B.  1833. 

473.  A  declaration  and  writ  of  summons  filed 
in  the  prothonotary's  office  without  a  return  of 
service  cannot  support  a  plea  of  litispendence 
in  asuitordemandcontainine  the  same  grounds 
and  causes  of  action.  Siephcat  et  al.  v.  Tid- 
marsh,  6  L.  C,  R.  3,  Q.  B.  1856. 

•474.  lAtiependence  may  exist  though  the 
parties,  plaintiff  and  defendant,  occupy  diffbrent 
positions  in  the  two  actionn,  and  although  the 
Bret  action  concludes  lor  a  sale  and  licitation 
while  the  second  conchides  for  a  portage  en 
licitaiion.  Boswelt  v.  Lloyd  el  al.,  12  L.  C.  R, 
447,  S.C.  1862. 

475.  And  AeH.atso,  thai  litispendence  mvi&l\e 
reckoned  from  the  service  of  the  writ  and  not 
from  the  dav  of  the  return.     lb. 

476.  A  plea  of  HHspendenee  which  does  not 
coveJ  the  whole  cause  of  action  cannot  be  main- 
lained.  MUhr  etal.v.I>v,iion,l\  L.  C.  J.  287, 
S.  C.  1866i  136  C.C.  P. 

LV.  Lost. 

477.  Motion  to  Ihe  end  that  the  defendants  do 
file  a  draft  or  copy  of  their  peremptory  excep- 
tion, which  had  teen  lost,  or  a  plea  to  the  same 
effect  and  that,  iu  default,  the  plaintiff  be  per- 
mitted to  proceed  to  trial  and  judgment  on  the 
issues  raised  and  perfected  by  the  general  issua 
and  thestatement  of  facts.  Motion  granted.  The 
aty  Bank  v.  The  Montreal  Bank,  2  R.  C.  237, 
S.  C. 1872, 

LVI.  Minority. 

478.  A  plea  alleging  minority  without  alleg- 
ing lesion  IS  bad,  Shiteauy.  Qauthier,  IQ.  L.R. 
187,  C.  C,  &  Boucher  &  Oirard,  20  L.  C.  J.  134, 
C.C,  1875. 

LVII,  Misnomer. 


479.  A  misnomer  cannot  be  pleaded  by  ex- 
ception to  the  form.  Simoneau  &  CampbeU,  3 
Rev.  de  Leg.  196,  K.  B.  1811 1  llfi  C.  C.  P. 

480.  Misnomer  must  be  pleaded  by  peremp- 
tory exception,  because  it  relates  to  the  defend- 
antand  not  to  the  court,  by  putting  in  Issue  the 
plaintirs  right  of  action  againat  him,  lb.  £  3 
Rev.  deUg.  196,  K,B.  1818. 

481.  But   that   the  declaration   i 


ciently  libelled  must,  on  the  contrary,  be  pleaded 
by  exception  to  the  form  because  it  relates  to 
the  court,  and  inasmuch  an  it  avers  the  declara- 
tion to  be  imperfect,  that  it  is  null  and  void, 
and  the  court  cannot  proceed.    lb. 

432.  And  in  another  case,  held,  that  misno- 
mer cannot  be  pleaded  by  exception  to  the  form. 
Jones  V.  McNally,  S.  R.  66,  K.S.  1811. 


PLEADING. 
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LVni.  NoN-P*riiBBT  or  Costs. 


483.  That 
not  paid  can 
notion  to  BtaT  proc^inga 


forn 


allowed,  if  it 

:,  and  was  heard  upon  the  merits.   CharHer 
■V.  McLeiih,  3  Rev.  de  L6g.  70,  K.  B.  1821. 
484.  Non-payment  or  cosU  in  a  fornier  action 


be  pleaded  bv  exoeptic 
ST  proc^ingH  nil)  be  allon 
appear  that  the  former  action  v 


Leg.  71,K.B.  1817. 
LIX.  Notice  of  Act  i  ok. 

485.  Where  a  statute  requires  notice  of  action 
to  be  given  to  defendant  before  issuing  the  writ, 
it  is  not  necesHsry  to  allege  ia  the  declaration 
that  Buch  notice  has  been  giveu.  Simard  v. 
Utile,  4  L,  C.  E.  193,  S.  C.  1854, 

466.  And  in  another  case— Beld,  that  such 
notice  need  not  be  recited  in  full  length  in  the 
declaratton.  Davrav.  McOuire,*  L.C.R.3il, 
S. C.  1854. 

LX.  Nfi.iTT  OF  Dbbd, 

487.  If  an  action  be  instituted  upon  a  notarial 
deed  fraud  and  the  conseqnent  nullity  of  the 
deed  cannot  be  pleaded  by  exception,  but  an 
incidental  demand  in  Tesriaston  must  be  filed. 
Bradley  y. Blake,  1  Rev,  de  Leg,  505,  K.  B.  1812. 

468.  Jn  an  action  to  recover  (he  amount  of  an 
obligation  e.'iecuted  by  delendant,  to  which  he 
pieced  that  at  the  lime  it  was  entered  int«  he 
was  of  unsound  ntind — Held,  reversing  the 
judgment  of  the  court  below,  that  such  cause  of 
nullity  could  be  pleaded  at  any  time  by  excep- 
tion, and  that  neither  an  incidental  demand  nor 
direct  action  was  necessarv  for  that  purpose. 
Jlalcro  v.  Oeleaderniei-s,  2  L.  C.  R.  325,  Q.  B. 
1852. 

1^1.  Nuu.iTV  OF  Retirk. 

489.  A  sheritTs  return  is  an  aathenlic  act, 
and  cannot  be  impeached  without  an  inscripljon 
en  faux  and  an  incidental  demand  in  rescission 
founded  on  Bfii<lavit.  Boulaager  &  Hobnei,  3 
Rev.  del^g.  19e,K.  B.  1818. 

LXII.    NCILITV    OF    TlTLK. 

490.  A  defendant  may  by  exception  invoke 
the  nullity  of  the  title  set  up  by  the  adverse 
party  without  proceeding  directly  by  action  on 
incidental  demand  to  rescind  such  title.  The 
Principal  Officer*  of  Artilleru  &  Ttmlor  et  al., 
1  L.CR.  45l,Q.  B.  1851, 

LXm,    PiTMEMT. 

491.  A  plea  of  payments  allied  to  have  been 
tnadeatdifTerentperiodswhicli  does  not  shew  the 
dates  and  amounts  of  such  payments  is  had, 
and  will  be  dismissed  on  demurrer.  Let  UoTna 
lUligiaae*  Uriulitie*  de  Quebec  v.  Perry,  ID 
L.  C.R.  194.  S,C.  1860. 

492.  A  plea  of  payment  or  compensation  by 
contra  account  is  a  sufficient  admission  of  the 
plaintifl"B  demand.  Thayer  &,  WUseam,  9 
L.  C.J.  1,Q.  B.  1861. 


493.  But  a  plea  of  prescription  alleging  paj- 
ment,  and  accompanica  br  a  dtfeate  en  fill,  it 
not  an  admission  of  the  plainti^s  deraaitd.    lb. 

494.  Payment  and  tender  must  be  [beaded  tr 
way  of  perpetual  peremptory  exception,  jbrier 
elal.  Sl  Alkituon,  P.  R.  40,  K.  B,  1810  ;  i36,sN, 
3,  C.C.P. 


LXIV.  Pleas  t 


I  Heuits. 


495.  A  demurrer  is  a  plea  to  the  meriu. 
Normand  ».  Buot,  9  L.  C,  R.  405,  S.  C.  1859 

496.  Where  defendant  after  being  forecloeed 
was  allowed  on  affidavit  (o  file  a  plea  to  the  mer 
its  on  payment  of  costs — Seld,  that  a  plea  deny- 
ing the  fraud  and  dieonfiUtre  set  up  by  Ihr 
plaintiff  would  be  deemed  a  plea  to  the  meriti. 
Leimingetal.  v.  Robertson,  11  L.  C.  H.  49!, 
S.  C.  1861. 

LXV.  Pbesobiptiom. 

497.  Where  on  the  face  of  the  pleading-i  it 
appears  that  a  note  of  hand  is  of  more  tliac 
five  years  standing,  and  prescription  is  pleadol. 
the  court,  on  oath  made  by  the  defendant,  wil' 
dismiss  the  action.*  Baiton  v.  Stylet,  3  B«r. 
deL6g.^,  E.  B.  1812. 

498.  Where  to  an  action  for  seaman's  wigw 
the  defendant  pleaded  prescription,  under  tlx 
127th  Art.  of  the  Coutumede  Paris— .ffeW,  ihii 
such  plea  was  insufficient  as  not  containing  ic 
aflirmation  of  payment  or  ofl'er  of  parnira'. 
Barbeau  v.  Grant,  4  L.  C.  J.  297,  S.  C  Ifiiifl ; 
2267  C.  C.  I 

499.  A  plea  of  prescription  all^io^  paymfa:  ' 
and  accompanied  by  a  dt/etue  en  , 
admission  of  the   plaintift  s  demand 

&  WiUcam,  Sh.C.i.  1,  Q.  B.I861. 

600,  In  an  action  for  attorney's/ 
thaL  where  the  defendant  pleaded  pi 
that  the  plea  would  be  dismissed  on 
unless  the  party  also  paved  and  I«i 
oath.  Bo»*  V.  Gunn,  if  L.  C.  ft. 
1861. 

501.  Where  to  establish  aplea  of  p 


1862. 

502.  A  plea  of  prescription  is  not 
brought  before  every  other  plea  or  ol 
lion.  Beaudry  v.  BrouUlet  et  «ir.,  '. 
50,  8.  C.  1866;  136C.  C.  P. 


503.  Pleas  of  prescription  cannot 
by  demurrer  butljy  peremptory  e 
eher  v.  Bilamger,  4R.  L.  388,  S. 


LXVI.  Pois 


CoHTIHfAin 


504.  While  an  action  oa  a  bill  o 
was  pending,  the  plaintiff  received  froi 
rupt  estate  of  the  acceptor  of  the  bil 
of  the  sum  demanded  by  the  action.  1 
ant  thereupon  filed  a  proceeding,  calli 
vention,  and  the  plamtiff,  after  filio) 
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on  it  as  payable  to  their  order  and,  in  an  affidavit 
for  attachment,  alleged  it  to  be  payable  to  them- 
eelvee.  On  a  motion  by  the  defendant  to  quash 
the  writ  of  attachment — Held,  that  this  was  not 
a  material  variance  so  as  to  destroy  the  action. 
Sharpley  et  al,  v.  Rosa,  17  L.  C.  B.  39,  S.  C. 
1867. 

523.  In  cases  of  simple  contract  where  there 
is  no  written  agreement,  a  variance  between  the 
pleading  and  the  proof  is  not  fatal,  it  is  sufficient 
that  the  substance  of  the  matter  in  issue  be 
proved.  Guerin  v.  Maihe,  15  L.  G.  J.  253, 
8.  C.R.  1871;  320  CO.  P. 

LXXVm.  Waiver  op. 

524.  The  plaintiff  after  plea  replied  by  general 
answer  and  replication  and  the  case  was  in- 
scribed for  enquSte  by  consent  of  the  parties — 
Held,  that  the  defendant  had  thereby  waived 
the  necessity  of  a  replication  to  the  gener&l 
answer  of  plaintiff,  dreenshidd  et  al,  v.  Oau- 
ihier,  2  L.  C.  J.  288,  S.  C.  1858. 

LXXXI.  Want  of  Status  in  Plaintiff  or 
Defendant. 

525.  That  the  plaintiff  is  an  alien  must  be 
pleaded  by  peremptory  temporary  exception. 
Bellmghurat  v.  Lee,  3  Rev.  de  Leg.  197,  K.  B. 
1813. 

LXXXn.  When  Admissible. 

526.  The  plaintiffs,  husband  and  wife,  were 
married  in  the  State  of  New  York  without  a 
contract  of  marriage,  and  immediately  i^eturned 
to  Lower  Canada,  where  they  resided  and  where 
they  w^re  a^ain  married,  but,  with  a  contract, of 
marriage,  stipulating  separation  of  property  be- 
tween tliem — Held,  on  an  action  by  the  wife,  as 
separate  as  to  property,  against  her  former  tutor, 
that  the  latter  had  a  right  as  a  creditor  of  the 
husband  to  plead  the  nullity  of  the  contract  of 
marriage  so  executed  between  the  parties  in 
Lower  Canada,  and  that,  notwithstanding  that 
he  himself  was  a  party  thereto.  Languedoc  et 
ux.  &  Laviolette,  1  L.  C.  J.  240,  S.  C.  1857 
&8L.  C.  R.  267,  Q.  B.  1858. 

527.  And  fieldj  also,  that  the  parties  them- 
selves could  not  plead  the  nullity  of  the  first 
marriage  in  order  to  establish  the  validity  of  the 
second.    lb. 


PLEDGE. 

I.  Effect  of,  528. 

II.  Privilege  of  Pledgee,  529. 
UL  Right  of,  530. 

lY.  Rights  of  Pledgee,  531,  533. 

I.  Effeot  of. 

528.  A  particular  pledge  given  by  a  debtor 
to  his  creditor  as  security  for  the  debt  does  not 
deprive  the  latter  of  his  privilege  on  the  other 
moveables  of  the  debtor,  if  he  have  any.  Ter- 
roux  V.  Gareau  et  al,  10  L.  C.  J.  203,  C.  C. 
1866. 


n.  Privilege  of  Pledgee. 

529.  Where  an  agent  to  whom  gpods  had 
been  entrusted  ple(%ed  them  to  a  third  partj 
for  advances,  and  an  attachment  in  revendica- 
tion  was  sued  out  to  recover  the  goods  from  tbf 
possession  of  such  third  party — Held,  confirn)- 
mg  the  judgment  of  the  court  below,  that  the 
proprietor  could  not  claim  the  goods  while  tbt? 
were  in  the  hands  of  another  for  advanctri 
made,  and  that  the  lien  of  the  pledgee  was  goal 
against  the  owner  under  10  &  II  Vic.  cap.  10. 
sec.  4,  when  made  for  the  pledgor's  private  pa^ 
poses  or  to  carry  out  a  contract  between  tbf 
pledgor  and  the  pledgee,  although  the  pledgee 
Knew  that  the  ownership  was  not  in  the  pledgor, 
at  least  where  the  pledgee  had  no  notice  from 
the  owner,  that  the  pledgor  had  no  authority 
to  pledge.  Johnson  et  al.  &  Lomer,  6  L.  C.  J. 
77,  K.  B.,  &  Clark  v.  LoTmr  &  Clark  et  al,  4 
L.  C.  J.  30,  S.  C.  1861;  1739,  1748  &  1751 
C.  C. 

ni.  Right  or. 

530.  Where  the  plaintiff  had  pledged  hi^ 
watch  to  his  brother-in-law  for  the  repayment 
of  a  loan  of  forty  dollars,  and  afterwards  set  up 
that  such  a  pledge  was  null,  inasmuch  as  h:^ 
brother-in-law  was  not  a  ^licensed  pawnbroker, 
and  sought  to  revendicate  the  watch — Held, 
that  such  a  contract  was  not  prohibited  by  tl.r 
Pawnbroker's  Act  which  applied  only  to  tbo'« 
persons  who  made  a  business  of  pawnbroking.* 
Laviolette  v.  Duverger,  3  R.  L.  444,  S.  C.  IStl. 

IV.  Rights  of  Pledgee. 

531.  Where  a  party  who  had  advanced  $200 
on  a  piano  provea  to  be  worth  $500,  the  person 
pledging  having  only  the  use  of  the  piano  at  .«o 
much  per  month — Held,  that  the  piano  having 
been  sold  by  the  pledgee  without  public  notice 
or  advertisement  that  no  property  in  the  piano 
was  transferred  by  the  sale,  and  the  owner  nad  a 
right  to  revendicate  it.  Nordheimtr  ▼.  Fraser, 
IL.  C.L.J.  92,  S.C.  1865. 

532.  Action  was  brought  against  the  def^^n- 
dant  to  restore  to  the  plaintiff  a  timber  license 
which  had  been  deposited  with  the  defendant  a« 
securitv  for  moneys  due  to  the  Crown  and  lor 
ground  rent,  which  had  since  been  paid  <>r 
tendered,  and  the  defendant  pl^^led  that  plain- 
tiff had  since  become  indented  to  him  ioft  a 
further  amount  of  money,  and  that  he  bad  a 
right  to  retain  the  pledge  until  the  farther  debt 
was  paid.  The  plea  of  the  defendant  was  held 
to  be  good  in  law,  and  maintained  with  cos^. 
McDonald  v.  Hall  et  al.,  17  L.  C.  R.  168,  S.  C 
1867;  1975  C.C. 


*  Ko  person  shall  exercise  the  trade  of  a  pawnbrokv 
in  this  province  without  a  license,  and  ererj  pa«&> 
brolcer  contravening  this  section  shall  Inoar  a  penaltr  of 
two  handred  dollara  for  every  pledge  he  taket  wfuioat 
such  license.  Q  84  Vic.  cap.  2,  see.  09.  Eieij  perwa  vto 
receives  or  takes,  by  way  of  pa¥nii,  pledgn  or  excfaaagr^ 
any  goods  for  the  repay OM^nt  of  mooey  lent  ttencn. 
otherwise  than  in  the  ordinary  boslneM  of  ****"*g  or 
the  usoal  course  of  commercial  dMiliigs  IwHiiat  Mer^ 
chants  or  traders,  shall  be  deemed  a  pawnbroker 
themeaningof  this  Act.  QS^TIo.  capTs,  tee.  m 


I,  Appeal  fbom  Deoisioh  of  Inspbotor  or, 
53J, 
n.  Liability  of. 
To  Pay  Toxea,  534. 

m.  LlABIUTT  OF  CORPOKATIOH  FOR  AcTS  OP, 

535. 
IT.  Power  op  Scperihtesdent  of,  636. 

I.  Appbai.  from  Dbcisiosof  Ihspbotorof. 

533.  An  appeal  lies  (rotn  the  inspector  of 
police  at  Uotitreal  to  the  Circuit  Court  on  a 
<»mpUtntornuiaBBceandobatructiDK  Uiehigh- 
nj.  The  Tnutea  of  the  Montreal  Turnpike 
Hood  V.  Bernard,  4  L.  C.  J.  326,  C.  G.  1860. 

II.  Liability  or. 

5M.  To  Ptm  Tcaei.—The  members  of  the 
Quebec  Legislative  police  force  are  liable  as 
inch  to  pay  peraoDal  taxes  under  the  hy-laws 
(iflheCityorQuebec.  Mathaot  exp .,  I  Q.  L.  B. 
353,  S.  C.  18T5. 

in.  LiASiuTY  OF  CoRPORiTiOH  FOB  Aoia  OF, 


535.  In  an  action  a^insl 
poratloQ — Beld,  that  it  was  liable  for  .  . 
CLimmitted  by  its  ofllceni  and  servants,  such  as 
policemen,  when  the  MsaultH  are  proved  and 
a\i*nipted  to  be  justified  by  the  corporation. 
Tit  Gorporatum  of  Montreal  v.  Doolan,  18 
L.  C.  J.  124,  Q.  B.,  &  13  L.  C.  J.  71,  S.  C.  R. 
1-71;  356&1054C.  C. 

IV.  Power  op  Sofebihtekdemt  of, 

536.  In  an  action  by  a  seaman  for  wages — 
HeM,  that  the  inspector  and  superintendent  of 
jjolice  for  the  city  of  Montreal  had  the  same 
power  as  two  Justices  of  the  peace.  Warner 
txp.,  11  L.  C.  E.  115,  S.  C.  1860. 

POLICE  COUET. 
I.  JrusDioTiOH  UF.iw  JURISDICTIUN. 

POLICE  MAGISTRATE. 

].  JcTBimioTioii  or. 

53T.  Where  the  police  magistrate  imposed  a 
Sue  or  f  100  for  an  assault,  and  the  defendaot 
fcroQght  certiorari— flisM,  that  the  maeielrate 
luul  not  exceeded  his  juriadlctioD.  Eai  exp., 
5  E.  L.  452,  8.  C.  1B74. 

POLICEMEN. 


POLICY, 
r.  Op  IncBANOE,  »ee  INSURANCE. 


POLYGAMY— See  MARRIAGE, 
VAUDnr  OF  Indun  Customs. 


POSSESSION— Sec  DELIVERY. 

I.  AOTS  or,  638. 

ir.  By  Sql-attbrb,  539. 

ni.  CotrSTHUOTITB,  640. 

IV.  Effect  of,  541,  542. 

V.  Op  Absektee  Estate,  643. 

VI.  Of  Moveables,  544-549. 

Vn.  UpVAOAitTSccoEBaioH,  jmofAssenteb 
Estate. 
Vni.  Though  hot  Sdpfioiekt  forPbescrip- 

TIOM    MAY   BE    A  PrBSOHFTIOH    OF  GoOD    PaITH, 


538.  In  a  case  which  turned  on  a  title  to  iand 
—Beld,  by  the  Privy  Council,  that  acta  of 
enjoyineat  or  [MWBesdion  could  only  be  made 
use  of  to  explain  the  terms  of  a  grant,  enppos- 
'ng  them  to  be  ambiguouH.  Chandler  A  The 
'    *  Rev.  de  Leg.  371,  P.  C. 


Atlamey  General,  3  \ 


H.  By  SonATTBRB, 

639.  A  mere  natural  possession,  such  as  that 
of  a  squatter  without  title,  raises  no  presumption 
of  right  of  property,  and  it  is  not  necessary, 
therefore,  th^t  a  purchaser,  claiming  under  a 
valid  title,  should  rebut  such  possession  by  ataew- 
ing  a  title  in  his  vendor.  Stanart  &  Icei,  1 
L.  0.  R.  193,  Q.  B.  1854. 

III.  Consirbctive. 

n  for  damages  due  tothejilaii 


Rev.  de  L6g.  380,  K.  B.  1811. 
IV.  Effect  OF. 

641.  A  purchaser  of  an  immoveable  who 
has  been  put  into  possession  and  has  had  his 
title  registered  may  invoke  the  prescription  of 
ten  years  against  a  purchaser  who  has  r^s- 
tered  hia  title  previously,  but  who  never  was  in 
poeeession.  Thouin  &  Leblanc,  10  L.  C.  R. 
370,  Q.  B.  1860. 

642.  Where  a  person  had  with  his  land 
enclosed  a  portion  of  a  public  road,  and  has  bad 
possession  of  it  for  a  year  and  a  day — Held, 
that  his  posaeesion  wse  sufficient  to  bring  an 


_  the  object  of  the  road  had  never  been 
changed.  Ball  &  The  Corporation  of  the  Toten^ 
of  Levi*  tt  al.,  3  R,  *L.  389,  Q.  B.  1871 ;  946 
C.  C.  P. 

V.  Of  Absentee  Estate. 

64.3.  The  period  at  which  tbe  heirs  of  an 
absentee  are  entitled  to  be  put  in  possession 
mnst  be  determined  by  the  legal  direction  of 
the  court  according  to  circumstancea.  Beilet 
«Ep.,2Rev.deLfeg.  277,  K.  B.  1817  j  94  A  96 
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POSSESSION. 


VI.  Of  Moveables. 

544.  In  an  action  in  reTendication  of  a  qaan- 
iity  of  lumber  belonging  to  the  plaintiff,  to 
which  the  defendants  plef^ed  good  faith  and  the 
presumption  of  ownership  arising  from  posses- 
sion in  the  parties  from  whom  tney  purchased 
— Held,  connrming  the  judgment  of  the  court 
below,  that,  except  in  cases  of  violence,  theft,  or 
perhaps  accidental  loss,  possession  of  moveables 
raises  a  presumption  of  title  or  right  of  property 
therein,  and  the  purchaser  of  such  moveables 
in  good  faith  and  in  the  usual  course  of  busi- 
ness acquires  a  right  of  property  in  them,  al- 
though sold  by  one  who  is  not  the  owner  of 
them.  Fawcett  et  al.  &  Thompson  et  al.,  6 
L.  C.J.  139,  Q.  B.  1861;  1487,^1739,  2lS4  & 
2268  C.C. 

645.  And  in  an  action  in  revendication  of  cer- 
tain horses  sold  by  an  agent — Held,  that  the 
possession  of  the  agent  was  sufficient  to  ^ive 
title  to  the  purchaser  in  good  faith  as  aeamst 
the  owner.  Dams  v.  Beaudry,  6  L.  G.  J.  163  & 
12  L.  C.  R.  18,  Q.  B.  1862;  1739,  1740  &  1761 
C.C. 

646.  Where  the  opposant  by  his  opposition 
alleged  that  he  had  purchased  the  ^oods  seized 
as  belonging  to  the  aefendant  at  a  judicial  sale 
of  the  defendant's  property  held  some  years 
previously,  and  had  leased  them  to  the  defend- 
ant for  one  year,  but  the  defendant  had  continued 
in  possession  ever  since — Held,  that  the  defend- 
ant could  have  no  right  of  property  in  the  goods, 
and  that  the  opposition  must  therefore  be  main- 
tained. Plingfut  &  Kimpion,  16  L.  C.  R.  266, 
Q.  B.  1864. 

547.  Mere  possession  of  a  moveable  is  not 
equivalent  to  a  title,  but  is  merely  presumptive 
of  title,  a  possession  of  three  years  oeine  neces- 
sary to  render  such  possession  equivsQent  to 
actual  title.  Gould  et  ah  v.  Cowan,  10  L.  C.  J. 
345,  S.  C.  R.  1866  ;  2268  C  C. 

648.  But  the  possession  of  moveables  is 
equivalent  to  a  commencement  of  proof  in  writ- 
ing, sufficient  to  allow  the  possessor  to  explain 
his  possession  by  parol  evidence.  Lefebvre  v. 
Bruneau,  14  L.  C.  J.  268,  S.  C.  R.  1868. 

549.  The  saving,  that  of  moveables  the  posses- 
sion is  equivalent  to  the  title,  is  not  true  under 
the  Code,  except  in  commercial  matters.  Le- 
blanc  &  Rasconi  et  al,,  4  R.  L.  595,  Mag.  Ct. 
1873;  2268  C.  C. 

Vni.  Though  not  Sufficient  for  Prescrip- 
tion, MAY  BE  A  Presumption  of  Good  Faith. 

550.  In  an  action  to  rescind  a  deed  of  sale — 
Held,  that  although  open  possession  for  a  period 
a  little  short  of  the  term  necessary  for  prescrip- 
tion was  not  a  le^l  ground  of  defence  to  an 
action  to  rescind  tne  deed  of  sale  under  which 
Uw  property  had  been  hefd,  yet  a  presumption 
of  gooa  faith  on  the  part  of  the  possessor  was 
thereby  created,  whicn  might  be  urged  in  the 
decision  of  the  case.  Jjemoine  v.  idonais,  2 
L.  C.  L.  J.  163,  8.  C.  1866. 

IX.  What  is. 

561 .  Where  the  plaintiff,  a  raftsman ,  seized  the 
raft  for  his  wajges,  and  an  intervention  was  filed 
Jby  third  parties  claiming  possession  of  and  a 


POSTAGE. 


m 


right  of  detention  of  the  raft  for  money  adTanced 
— Held,  that  although  by  their  agreement  de- 
livery of  the  rafl  was  only  stipnlatM  to  the  ad- 
vancers in  their  booms  an  actual  deliver? 
before  the  arrival  of  the  timber,  in  coosequeoce 
of  laches  on  the  part  of  the  contractor,  was 
sufficient  to  establish  possession,  and  the  seizure 
afler  such  delivery  could  not  be  maintaioed. 
Ruel  V.  Henry  &  Anderson  et  al.,  12  L.  C.  B. 
149,  C.  C.  1862. 

X.  Writs  OF. 

652.  To  obtain  an  order  for  a  writ  of  poaaei^ 
sion  for  an  adiudicataire  there  must  be  a  retnrn 
by  the  sheriff  that  he  has  not,  and  cannot,  |yut 
him  in  possession.  Bernhardt  &  Haussemm,  3 
Rev.  de  Ug.  473,  K.  B.  1821 ;  712  C.  C.  P. 

663.  W'^^^  ^h®  possession  of  certain  pro|>eTiT 
then  in  licitation  was  in  dispute,  and  a  bill  of  io- 
dictment  was  found  against  the  defendant  at  a 
term  of  the  court  of  general  sessions  of  the  peace 
for  forcible  detainer,  and  upon  such  indictmerii 
being  found  the  plaintiff  by  petition  and  afii- 
davit  sought  to  be  put  in  possession  of  the  pre- 
mises— Sdd,  that  a  judge  out  of  sessions  cgdU 
not  grant  a  writ  of  restitution  or  jx)S8eB9ioD, 
whicn  could  only  be  awarded  in  sessions  and  in 
the  discretion  of  the  court.  BosweU  el  al.  k 
Lloyd,  13  L.  C.  R.  6,  Q.  S.  1862 ;  549  C.  C.  P. 


POSSESSOR. 

I.  Riobts  of,  for  Improvemekts. 

664.  In  a  petitory  action  to  recover  the  pod^ea- 
sion  of  a  lot  of  lana,  the  defendant,  by  peremp- 
tory exception,  pleaded,  asking  that  the  plaintiff 
'be  condemned  to  pay  him  the  value  of  the  im- 
provements he  had  made  on  the  property — Heid, 
that  a  possessor  in  bad  faith  has  no  right  of  de- 
tention for  improvements.  Laneetal,  r.Deh^, 
1  L.  C.  J.  3,  S.  C.  1866  ;  417,  462,  1640  42072 
C.C. 

655.  But  in  a  petitory  action  brought  by  the 
plaintiff  to  recover  possession  of  a  portion  of  h-i 
number  ten  in  the  8th  range  of  the  township  of 
Ely — Held,  that  the  possessor  in  good  iaitb 
was  entitled  to  his  improvements,  and  was  noi 
liable  for  rent  and  profits  accru^  previous  io 
the  service  of  process.  Knowlion  eial,  A  Ciari 
et  vir.,  9  L.  C.  J.  243,  K.  B,  1864. 


POSTHUMOUS  CHILD. 

I.  EIfbct  of  Birth  of,  os  the  Wnx  or  the 
Father,  see  WILLS. 


POSTAGE. 
I.  Between  Canada  and  United  States. 

656.  In  an  action  on  a  promiaeoiy  node  dated 
at  Montreal  and  payable  at  a  bank  in  Albany,  \h 
the  State  of  New  York,  a  notice  of  protest  wv 
mailed  at  Albany  addressed  to  an  endorser  ai 
Montreal — protest  being  made  and  notice  maileJ 
according  to  the  laws  of  the  State — Heid,  con- 
firming tne  judgment  of  the  conri  below,  to  be 


iiwiiffieMnt,iDaniiiichuthepc«ta]ftmngem«nt« 
between  the  two  conn  tries  required  pre-payment 
of  (he  postage  &t  leaH  from  Albaor  to  the  line. 
Bofxird  T.  Sabowin,  2  L.  C.  B.  121,  3.  C,  t  6 
I.  C.  R.  46,  Q.  B.  1864. 


POSTMASTER. 

I,  L14BILITT  OF. 

567.  A  poetmaster  \b  responaible  Tor  a  regie- 
kred  letter,  loet  through  bie  neelect  or  through 
Ihe  neglect  ofa  minor  eon  employed  bv  him  u 
his  usistant,  in  leaTine  it  in  Kn  eipooeJ  place  in 
(be  office,  contrary  to  tiie  regulatione  of  the  poat 


(. 


POWER  OF  ATTORNET— to 
AGENCY. 


PRACTICE. 
I.  Rdlw  Of,  »tt  BULE8  OP  PRACTICE. 


PRECIPE— See  PROCEDURE,  FuT. 
PEATICIEN— See  EXPERTS. 


PKEAMBLE— See  ACTS  OF  PARLIA- 
MENT. 


PRECEDENCE. 
I.  Of  Actions,  tee  COTTRTS,  Powers  o 


lEOIPUT—See  MARRIAGE 
CONTEACTS. 


REHOQATIVE  CASES— See 
AS,  Rights  of  Defendant. 


PRESCRIPTION. 

laouDTE,  558. 
.oiiNsT  Absentee,  669. 
lOAiNBT  Prbsbnts,  660. 
SvTVEEii  Consorts,  661. 
T  THE  Cbowk,  563. 
3r  Third  Pabit,  663. 
GOMifiactHUT  OP,  664,  666. 
.  DnsiKO  HiNDKirr,  666. 
EsBLiSB  LiAW  OP,  667,  66i. 

Sow  AcQDiBBD,  670,  671. 

Ih  Cohmsboial  Hattbm,  672. 

.  InsEBumov  or,  673-686. 


XIV.  Uw  OF,  686,  587. 

XV.  Or  Action. 
AgaiTUt  Ocrrporation,  688. 
Agaiiut  Public  Officer,  689, 690. 
Agavut  BegUtrar,  691. 

By  Farmtrt,  692. 

By  Baiheai/  Cotitpaniei,  693. 

Bv  School  Teachers,  694. 

En  Beirait  I^odal,  696. 

For  Ooodt  Sold,  596,  597. 

For  Penalty,  598. 

In  Nullity  of  Tutor's  Aeeount,  699. 

^Damages,  600-604. 

Quanto  Mmcris,  606. 

XVI.  Uf  Arbearb  of  iNTraEST  OB  Bbhtk 
CONBTirniE,  606. 

XVI!.  Of  Aitobnkt'8Fmb,607, 
XVIII.  Op  BtiUFP'a  Febs,  608,  609. 
XTX.  Of  Bills  akd  Notes,  610-626. 

XX,  Of  BoDHDARiBS,  627-634. 

XXI.  Court  Houbk  Fees,  636, 
XXn.  OfDowbb,  636. 

XXIII.  OfFibwiko  BiaHT8,637, 

XXIV.  Of  Forbiqk  Jddomknt,  638, 639. 

XXV.  Of  Lakd,  640-646. 

XXVI.  OfLabdloih>'bBiohtopAotiob,64C. 

XXVII.  Of  Lanrh  amd  Wats,  6*7. 

XXVIII.  Of  Loak,  648. 

XXIX.  OfMasdate,  649. 

XXX.  Of  Handatob'b  Claim,  660. 

XXXI.  Op  Miibd  Action,  661. 
XXXn.  Of  HoviABLEB,  652^64. 
yx)tnf   Of      Oblioatioh     8oca      SiiMO 

PuivfeE,  666.  ■►* 

XXXIV.  Op  Physician's  Acoonirr,  666-668. 

XXXV.  Of  Reht,  659-662. 

XXXVI.  Of  Bbpriseb  Matbihohi&lbs,  663, 
664. 

XXXVn.  Of  Bbsolhtort  Aotionb,  666. 

XXXVm.  OfRoai>b,666. 

XXXIX.  Of  Seiokioriai.  Bigbtb,  667. 

XL.  Of  Titbbs,  668-671 .  ' 

XLI.  Op  Title,  672. 

XLD.  Of  Waobs,  673-680. 

XLIII.  Obdihanoeof  1670,681. 

XLIV.  Pleadiho,  682,  G83. 

XLV.  RKNOiroiATiON  OP,  684. 

XLVI.  What  Conbtitdtes,  686. 

XLVU.  Who  may  Plead,  686. 

I.  Absolute. 

666.  Wb^re  the  defendanlA  to  an  action  agaioat 
them  hy  a  bailiff  for  fees  dne  by  a  deceased 
advocate,  of  whom  they  were  the  legal  repre- 
sentativeB,  pleaded  the  prescription  of  three 
years  under  12  Vic.  cap.  44,  such  prescriptioa 
was  held  to  be  abaolate  and  the  action  dis- 
missed. Lepaille^^^f.S<!Qitet<a.,ll..C.3.^^&, 
8.  C.  1856;  2267  C.C. 

n.  AOAIHST  Absbxtee.  • 

659.  Id  a  hypothecary  action  in  which  the 
defendant  set  np  a  plea  of  ten  years,  and  the 
plaintiff  replied  that  the  property  was  situated 
in  HontreaJ,  and  he  himBelf  had  always  resided 
in  Quebec,  that  a  prescription  of  twenty  year* 
as  between  abeenteea  was  required  as  within  the 
116th  Art.  of  the  Custom  of  Parie— fTeU,  maio- 
taining  the  decisiiHi  of  the  court  below,  the  court 
of  appeal   being  equally  divided,  that  as  both. 
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YI.  Of  Moveables. 

544.  In  an  action  in  revendication  of  a  qaan- 
tity  of  lumber  belonging  to  the  {>laiDtiff,  to 
which  the  defendants  piei^ed  good  faith  and  the 
presumption  of  ownership  arising  from  posses- 
sion in  the  parties  from  whom  they  purchased 
— Heldy  connrming  the  judgment  of  the  court 
below,  that,  except  in  cases  of  violence,  theft,  or 
perhaps  accidental  loss,  possession  of  moveables 
raises  a  presumption  of  title  or  right  of  property 
therein,  and  the  purchaser  of  such  moveables 
in  good  faith  and  in  the  usual  course  of  busi- 
ness acquires  a  right  of  property  in  them,  al- 
though sold  by  one  who  is  not  the  owner  of 
them.  Fawcett  et  al.  &  Thompson  et  al.,  6 
L.  C.  J.  139,  Q.  B.  1861 ;  1487,^1739,  2lJ4  & 
2268  C.C. 

545.  And  in  an  action  in  revendication  of  cer- 
tain horses  sold  by  an  agent — Held,  that  the 
I»08se8sion  of  the  agent  was  sufficient  to  ^ive 
title  to  the  purchaser  in  good  faith  as  aeamst 
the  owner.  Dams  v.  Beaudry,  6  L.  0.  J.  163  & 
12  L.  G.  R.  18,  Q.  B.  1862;  1739,  1740  &  1761 
C.C. 

546.  Where  the  opposant  by  his  opposition 
alleged  that  he  had  purchased  the  ^oods  seized 
as  belonging  to  the  aefendant  at  a  judicial  sale 
of  the  defendant's  property  held  some  years 
previously,  and  had  leased  them  to  the  defend- 
ant for  one  year,  but  the  defendant  had  continued 
in  possession  ever  since — Held,  that  the  defend- 
ant could  have  no  ri^ht  of  property  in  the  goods, 
and  that  the  opposition  must  therefore  be  main- 
tained. Plinguei  k  Kimpton,  15  L.  C.  B.  256, 
Q.  B.  1864. 

547.  Mere  possession  of  a  moveable  is  not 
equivalent  to  a  title,  but  is  merely  presumptive 
of  title,  a  possession  of  three  years  l>eine  neces- 
sary to  render  such  possession  equivalent  to 
actual  title.  Gould  et  ah  v.  Cowan,  10  L.  C.  J. 
345,  S.  C.  R.  1866 ;  2268  C  C. 

548.  But  the  possession  of  moveables  is 
equivalent  to  a  commencement  of  proof  in  writ- 
ing, sufficient  to  allow  the  possessor  to  explain 
his  possession  by  parol  evidence.  Lefdn)re  v. 
Bruneau,  14  L.  C.  J.  268,  S.  C.  R.  1868. 

549.  The  saving,  that  of  moveables  the  posses- 
sion  is  equivalent  to  the  title,  is  not  true  under 
the  Code,  except  in  commercial  matters.  Le- 
blanc  &  Rasconi  et  al.,  4  R.  L.  595,  Mag.  Ct. 
1873;  2268  C.  C. 

Vni.  Thottoh  not  Sufficient  for  Prescrip- 
tion, MAY  BE  A  Presumption  of  Good  Faith. 

550.  In  an  action  to  rescind  a  deed  of  sale — 
Held,  that  although  open  possession  for  a  period 
a  little  short  of  the  term  necessary  for  prescrip- 
tion was  not  a  lesal  ground  of  defence  to  an 
action  to  rescind  the  deed  of  sale  under  which 
th0  property  had  been  hefd,  yet  a  presumption 
of  good  faith  on  the  part  of  the  possessor  was 
thereby  created,  which  might  be  ur^ed  in  the 
decision  of  the  case.  Xiemoine  v.  Idonais,  2 
L.  C.  L.  J.  163,  8.  C.  1866. 

IX.  What  is. 

551 .  Where  the  plaintiff,  a  raflsman ,  seized  the 
raft  for  his  wa^ges,  and  an  intervention  was  filed 
Jby  third  parties  claiming  possession  of  and  a 
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right  of  detention  of  the  rafl  for  money  advanerf 
— Held,  that  although  by  their  agreement  de- 
livery of  the  rafl  was  only  stipulate  to  the  ai. 
vancers  in  their  booms  an  actual  deliveiy 
before  the  arrival  of  the  timber,  in  coneequeooe 
of  laches  on  the  part  of  the  contractor,  wm 
sufficient  to  establish  possession,  and  the  seizoze 
afler  such  delivery  could  not  be  maiBtainel 
Ruel  V.  Henry  &  Anderson  et  tU.,  12  L.  C.  IL 
149,  C.  C.  1862. 

X.  Writs  OF. 

552.  To  obtain  an  order  for  a  writ  of  poaaei- 
sion  fbr  an  adjudicataire  there  must  be  a  reion 
by  the  sheriff  that  he  has  not,  and  cannot,  pet 
him  in  possession.  Beinhardt  &  Haussemmk,  3 
Rev.  de  I^g.  473,  K.  B.  1821 ;  712  C.  C.  P. 

553.  Where  the  possession  of  certain  propn^ 
then  in  licitation  was  in  dispute,  and  a  bill  dm- 
dictment  was  found  against  the  defendant  at  a 
term  of  the  court  of  general  sessions  of  the  peMi 
for  forcible  detainer,  and  upon  such  indictmeot 
being  found  the  plaintiff  by  petition  and  affi- 
davit sought  to  be  put  in  possession  of  the  pif- 
mises — Held,  that  a  judge  out  of  sessions  «^ 
not  grant  a  writ  of  restitution  or  jioaseed^ 
which  could  only  be  awarded  in  seaaions  and  ii 
the  discretion  of  the  court.  Boswell  et  el.  4 
Lloyd,  13  L.  C.  R.  6,  Q.  S.  1862 ;  549  C.  C.  P. 


POSSESSOR. 
I.  Rights  of,  for  Improvements. 

554.  In  a  petitorv  action  to  recover  the  po«ee» 
sion  of  a  lot  of  I  ana,  the  defendant,  by  p^ifW 
tory  exception,  pleaded,  asking  that  the  plainul 
'^be  condemned  to  pay  him  the  value  of^tbe  ii» 
provements  he  haa  made  on  the  property — Edit 
that  a  possessor  in  bad  faith  has  no  right  of  de 
tention  for  improvements.  Ltmeetal.  v.  Dehott 
1  L.  C.  J.  3,  S.  C.  1856  ;  417,  462,  1640  &2671 
C.C. 

555.  But  in  a  petitory  action  brought  by  t 
plaintiff  to  recover  possession  of  a  portion  of  1 
number  ten  in  the  8th  range  of  the  township 
Ely — Held,  that    the  possessor  in  good  i  ' 
was  entitled  to  his  improvements,  and  wa» 
liable  for  rent  and  profits  accrued  previons 
the  service  of  process.    KnowUon  et  al.  k  ^ 
et  vir.,  9  L.  C.  J.  243,  K.  B.  1864. 


POSTHUMOUS  CHILD. 

I.  Ef  feot  of  Birth  of,  on  the  Will  or  na 
Fathbr,  see  WILLS. 


POSTAGE. 
I.  Between  Canada  and  Ukitsd  Statb. 

556.  In  an  action  on  a  promiasoiy  noteditdl 
at  Montreal  and  payable  at  a  buik  m  AIbaiiy>  >• 
the  State  of  New  York,  a  notice  of  protest  wm 
mailed  at  Albany  addressed  to  a&  endorMr  il 
Montreal — protest  being  made  and  notioe  biM 
according  to  the  laws  of  the  BM»-^SMf  cear 
firming  tne  judgment  of  the  coast  Mam,  to  lii 
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iosaffieienty  inasmuch  as  the  postal  arrangements 
between  the  two  countries  required  pre-payment 
ff  the  postage  at  least  from  Albany  to  the  line. 
^vard  y/Sabounn,  2  L.  C.  R.  121»  S.  C,  it  5 
L  C.  R.  45,  Q.  B.  1864. 


POSTMASTER. 

I.  Liability  of. 

557.  A  postmaster  is  responsible  for  a  regis- 
tered  letter,  lost  through  bis  neglect  or  through 
the  neglect  of  a  minor  son  employed  by  him  as 
his  assistant,  in  leayine  it  in  an  exposed  place  in 
the  office,  contrary  to  tne  regulations  of  the  post 
loe  department.  Delaporte  et  al,  &  Madden, 
L.  C.  J.  29,  S.  C.  1872;  1064  C.  C. 


POWER  OF  ATTORNEY— fife« 
AGENCY. 


PRACTICE. 

m 

I.  RuLBS  OP,  see  RULES  OP  PRACTICE. 


PRiECIPE— See  PROCEDURE,  Flit. 


PRATICIEN— See  EXPERTS. 


PREAMBLE— See  ACTS  OF  PARLIA* 

MENT. 


PRECEDENCE. 

I.  Of  Actions,  see  COURTS,  Powers  of. 


PRECIPUT— See  MARRIAGE 
CONTRACTS. 


PREROGATIVE  CASES— See 
CAPIAS,  Rights  of  Defendant. 


PRESCRIPTION. 

I.  Absolute,  658. 

II.  AoAiKST  Abseittee,  659. 

m.  AOAINST  PRBSBKTS,  560. 

IV.  Bbtwbbk  Consorts,  661. 

V.  By  the  Crown,  562. 

VI.  Bt  Third  Party,  563. 

Vn.   GOMMEVCBMBNT  OF,  564,  565. 

Vni.  During  Minority,  566. 

IX.  Enolibh  Law  of,  567, 668. 

X.  FoRBioN,  669. 

XI.  How  AcQUiRBD,  570,  571. 

XII.  In  Commercial  Matters,  572. 
Xni.  Interruption  of,  573-686. 


XIV.  Law  of,  586,  587. 

XV.  Of  Action. 
Against  Oorporati&ny  588. 
Against  Public  Officer,  589,  690. 
Against  Registrar,  691. 

By  Farmers,  592. 

By  Railway  Oompanies,  593. 

By  School  Teachers,  594. 

l!n  Retrait  Fiodal,  595. 

F<yr  Goods  Sold,  596,  597. 

For  Penalty,  b9S. 

In  Nullity  of  Tutor's  Account,  599. 

Of  Damages,  600-604. 

Quemto  Minoris,  606. 

XVI.  Of  Arrears  of  Interest  or  Rbntc 
Constitute,  606. 

XVII.  Of  Attorney's  Pees,  607. 
XVin.  Of  Bailiff's  Fees,  608,  609. 

XIX.  Of  Bills  and  Notes,  610-626. 

XX.  Of  Boundaries,  627-634. 

XXI.  Court  House  Fees,  635. 

XXII.  Of  Dower,  636. 

XXIII.  Of  Fishino  Rights,  637. 

XXIV.  Of  Foreign  Judgment,  638, 639. 

XXV.  Of  Land,  640-646. 

XXVI.  Of  Landlord's  Right  of  Action,  64€-* 

XXVII.  Of  Lanes  and  Ways,  647. 
XXVm.  Of  Loan,  648. 

XXIX.  Of  Mandate,  649. 

XXX.  Op  Mandator's  Claim,  650. 

XXXI.  Of  Mixed  Action,  651. 
XXXn.  Of  Moveables,  652-654. 
XXXni.  Of      Obligation     Sous      86ino 

PRIYEE,  655.  ^^ 

XXXIV.  Of  Physician's  Account,  656-658. 

XXXV.  Of  Rent,  659-662. 

XXXVI.  Of  Reprises  Matrimonialbs,  663^ 
664 

XXXVn.  Of  Resolutory  Actions,  665. 
XXXVIU.  Of  Roads,  666. 
XXXIX.  Of  Seigniorial  Rights,  667. 
XL.  Of  Tithes,  668-671.  ' 

XLI.  Of  Title,  672. 
XLII.  Of  Wages,  673-680. 
XLIII.  Ordinance  OF  1570,681. 
XLIV.  Pleading,  682,  683. 
XLV.  Renunciation  of,  684. 
XL VI.  What  Constitutes,  685. 
XL VII.  Who  may  Plead,  686. 

• 

I.  Absolute. 

568.  Where  the  defendants  to  an  action  against 
them  by  a  bailiff  for  fees  due  by  a  deceased 
advocate,  of  whom  they  were  the  legal  repre- 
sentatives, pleaded  the  prescription  of  tnree 
years  under  12  Vic.  cap.  44,  such  prescriptioR 
was  held  to  be  absolute  and  the  action  dis- 
m  issed .  Lepailleur  v.  Scott  et  aL, I  L,  C.J.  21^, 
8.  C.1866;2267C.  C. 

II.  Against  Absentee.  « 

559.  In  a  hypothecary  action  in  which  the 
defendant  set  up  a  plea  of  ten  years,  and  the 
plaintiff  replied  that  the  proprty  was  situated 
m  MontreaJ,  and  he  himself  nad  always  resided 
in  Quebec,  that  a  prescription  of  twenty  years 
as  between  absentees  was  reouired  as  within  the 
116th  Art.  of  the  Custom  of  Paris— HIs^,  main- 
taining the  decision  of  the  court  below,  the  court 
of  appeal  being  equally  divided,  that  as  botk 
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plaintiff  and  defendant  were  resident  and  domi- 
ciled in  Lower  Canada,  that  thev  could  not  be 
considered  absentees,  and  the  plea  of  prescrip- 
tion of  ten  years  was  maintained  witL  costs. 
Stewart  &  Blair,  2  L.  C.J.  123,  Q.  B.  1867; 
^6C.  C. 

III.  Against  Presents. 

560.  And  in  the  same  case — Heldy.ihdX  in 
matters  of  prescription,  under  the  116th  Art.  of 
the  Custom  of  Paris,  persons  residing  within  the 
limits  of  the  same  couiume^re.  reputed  jpresen^, 
irrespective  of  the  jurisdiction  of  the  courts,  and 
that  therefore  the  prescription  of  ten  years  runs 
against  persons  residing  in  Lower  Canada, 
jilthough  in  different  districts.  Stewart  &  BUdr, 
«  L.  C.  E.  433,  Q.  B.  1866. 

IV.  Between  Consorts. 

661.  Ifi  an  action  b^  the  universal  legatee  of 
the  wife  for  the  r^onses  matrimoniales  which 
had  been  established  by  the  judicial  separation  of 
property  had  between  iier  and  her  husband  dur- 
ing nis  lifetime,  and  the  defendant  pleaded  a  pre- 
scription of  thirty  years — Held,  confirming  the 
judgment  of  the  court  below,  that  prescription 
does  not  run  between  consorts  ouring  their 
lives,  and  that  no  prescription  had  been  acquir- 
ed since  the  death  of  the  husband.  Meneclier  & 
Gauthier,  16  L.  C  R.  181  &  1  L.  C.  L.  J.  82, 
<J.  B.  1866  ;  2233  k  2236  C.  C. 

V.  By  the  Crown. 

662.  The  plaintiif  brought  petitory  action  to 
recover  possession  of  a  tract  of  land  in  Upper- 
town,  Quebec,  upon  which  had  been  erectea  and 
had  existed  for  a  great  number  of  years  works  of 
importance  for  the  military  defense  of  the  coun- 
try, and  which  also  for  years,  namely  for  upwards 
•f  thir^  years  prior  to  the  transfer  under  which 
plaintiff  claimed,  the  military  government  of 
Her  Majesty  for  such  purposes  of  defense  was 
seized  and  possessed  of,  and  in  defense  to  the 
action  the  defendants  pleaded  all  the  rights  of 
prescription  by  which  property  may  be  acquired 
— Heldy  that  the  Crown  might  acquire  property 
by  prescription  of  thirty  years,  but  the  owner 
mi^ht  have  interrupted  such  prescription  by 
petition  of  right,  a  remedy  which  mi^t  have 
been  used  as  well  in  the  colonies  as  in  the  mother 
country;  but  the  property  in  question  having 
been  so  held  by  the  Crown  lor  upwards  of 

•thirty  years  for  Ihe  military  defense  of  the 
country  could  not  now  be  claimed  by  petitory 
action.  Lapcrte  &  The  Ptindpal  Officers  of 
ArtiUerVy  7  L.  C.  R.  486,  S.  C.  &  Q.  B.  1867  ; 
2211  &  2212  C.  C. 

VI.  By  Third  Party. 

663.  In  order  to  profit  by  the  prescription  of 
ten  years  it  is  sufficient  that  the  third  party, 
ipto  whose  possessioD  the  property  has  passed, 
.uras  in  good  faith  at  the  time  of  his  acquisition, 
and  a  knowledge  of  defects  in  his  title,  or  that 
4>f  his  autewr,  acquired  only  since  die  acq^uisi- 
tion  of  the  property  will  not  vitiate  his  right. 
tepage  et  aL  v.  ChartieTy  11  -L.  C.  J.  29,  S.  C. 
Hm-y  2263  C.C. 


VII.  Commencement  of. 

664.  The  long  prescription  of  thirty  yean  to 
a  debt  by  obligation  must  be  calculated  from 
the  date  of  the  instrument,  if  it  be  payable  ob 
demand.  Young  v.  Siewarty  2  Rev.  de  L^g.76, 
K.  B.  1820. 

666.  In  an  action  for  arrears  of  eetgniorial 
dues  against  the  husband  of  the  donee  of  the 
property  on  which  they  had  accrued,  and  who 
haa  accepted  the  property  subject  to  snob 
charge— Heldy  on  the  plea  of  prescription  of 
thirty  years  by  defendant,  that  prescription  runs 
only  from  the  time  when  a  debt  is  exigible,  and 
not  from  the  date  of  a  deed,  whether  it  be  an 
original  covenant,  or  only  in  acknowledgment  of 
the  existence  of  the  debt.  For  tier  es  qual.  ▼. 
Oouiin  et  ux.,  17  L.  C  R.  337,  S.  C.  1867. 

Vni.  During  Minority. 

666.  In  an  action  en  homage  by  the  appel- 
lant or  plaintiff  to  establish  the  boundaries 
between  himself  and  the  defendant — Held^  thai 
the  prescription  of  ten  years  with  title,  to  have 
the  effect  of  acquiring  the  proprietorahip  of  an 
immoveable,  does  not  run  during  the  minoritv 
of  the  party  to  whom  it  is  opTOsed.  Deooyauit 
Watson  &  Dubuc  et  ux.  &]  Dubue  &  Deoayant, 
1  L.  C.  J.  137,  Q.  B.  1856 ;  2232  &  2269  C.  C. 

IX.  English  Law  of. 

667.  The  English  Statute  of  Limitations  is  a 
g[Ood  peremptory  perpetual  exception  to  an  ae- 
tion  for  the  recovery  of  a  debt  contracted  in  Lon- 
don. Hogan  v.  WUsony  3  Rev.  de  Leg.  197,  K.  B. 
1820. 

668.  But  in  an  assumpsit  action  by  one  mer- 
chant i^inst  another,  the  English  Statute  of 
Limitations  was  declared  not  to  be  law  in  Canada. 
Butler  &  McDougall,  2  Rev.  de  Leg.  70,  K.  B. 
1836. 

X.  Foreign. 

669.  Where  to  an  action  on  a  foreign  iodg 
ment  the  defendant  pleaded  among  other  thingt 
the  prescription  acquired  in  the  state  where  tnr 
original  action  was  brought — Heldy  thai  the 
Statute  of  Limitations  of  a  foreign  country  couM 
not  be  judicially  noticed,  but  must  be  proved  at 
a  fact  before  the  courts  here  can  decide  upoo 
its  nature  and  effect.  Addams  k  Warden,  6 
L.  C.  R.  237,  Q.  B.  1866. 

XI.  How  Acquired. 

670.  In  a  petitory  action  to  which  the  defen- 
dant pleaded  the  prescription  of  thirty  year?— 
Heldy  in  the  Superior  Court,  that  he  had  a  right, 
for  the  purpose  of  establishing  such  piescrtp- 
tion,  to  avail  himself  of  the  poflseaskiD  of  hit 
antecedents,  without  establishing  anything  to 
connect  the  two  possessions;  but  in  appeal, 
though  the  judgment  was  maintained  on  another 
^und,  the  right  of  the  defendant  under  the 
circumstances  to  set  up  the  possessioD  of  hii 
predecessors  was  denied.  Stoddard  et  aL  A 
Lefebvre,  13  L.  C.  R.  481,  Q.  B.  1863; 
C.C. 

671.  And   where  the  plaintiff  contested 
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oppoeition  claiming  the  land  he  had  seized  by 
netting  up  a  prescription  of  ten  years  acquired 
\i\  the  defendant,  and  it  appeared  that  the 
defendant  had  possessed  only  from  the  third  of 
July,  1848,  to  the  twenty-seoond  of  June,  1858, 
the  contestation  was  dismissed  both  on  that 
ground  and  also  on  the  ground  that  the  plaintiff 
could  not  invoke  a  prescription  acquired  by 
defendant.  Buiierv.  Thibodeau  &  Torrance, 
U  L.  C.  R.  306,  S.  C.  1863. 

Xn.  Ih  Commeroial  Matters. 

572.  In  an  action  for  loss  under  a  marine 
ir^snnnce  policy — Heldy  that  the  prescription 
0!* claims  of  a  commercial  nature  is  so  absolute 
thatareserveofplaintiffs'recourse  in  a  judgment 
R'fidered  in  appeal,  after  the  lapse  of  the  prescribe 
ir.g  period,  dismissing  their  action  for  tne  same 
drbt  brought  within  tne  prescribing  period,  will 
not  avail  against  such  prescription.  James  et  al. 
S:  The  Sun  Mutual  Insurance  Company  of  New 
Yifrk,  20  L.  C.  J.  194,  S.  C.  1875 ;  2267  C.  C. 

Xin.  Interruption  op. 

573.  Where  to  an  action  on  a  note  the  defend- 
Ht:t  pleaded  prescription,  and  the  plaintiff  filed 
a  letter  which  he  claimed  interrupted  the  pre- 
Krription,  but  which,  though  referring  to  a  note, 
o'i  not  specify  any  particular  note — Held,lh9Xy  in 
t!:c  absence  of  proof  to  the  contrary  it  would  be 
j>.esQm<\l  to  refer  to  the  note  in  question,  and 
tL<f  piea  was  dismissed.     Thompson  v.  McLeod, 

I.  C.  J.  165,  S.  C.  1867 ;  2224  C.  C. 

'iH.  But  in  another  ca&e  of  the  same  kind  in 
Htijch  proof  of  the  letter  and  of  its  meaning  was 
r.ade — Hekl,  that  there  was  no  legal  interruption 
ih  the  prescription.  CoUet  al.  v.  Sforison,  2l.  G. 
J.  207  &  8  L.  C.  R.  262,  S.  C.  1868;  2227 
C  C. 

o75.  But  in  an  action  for  goods  sold  and  de- 
I.v^red — Held,  that  payments  on  open  account 
«  thin  the  time  of  limitation,  interrupted  pre- 
sription.  Benjamin  et  <il.  v.  Duchesnay  etmr. 
ii  L  C.  J.  168,  C.  C.  1860 ;  2266  C.  C. 

J76.  Where  in  answer  to  pleas  of  prescription 
tv  plaintiff  showed  that  the  defendant  had 
ff  ptied  to  a  demand  of  payment  by  saying  that 
h^  had  a  larger  account  a^inst  the  plaintiff— 
//>/d,  that  this  was  a  sufficient  acknowledgment 
to  interrupt  the  prescription,  and  the  action  was 
fiiaiotained.  DeUsle  v.  McGinnis,  4  L.  G.  J. 
UrsS.  0,1860;  2227  G.C. 

577.  Where  action  was  brought  for  the  ba- 
lacice  of  a  promissory  note,  and  the  defendant 
pinuied  prescription — Held,  that  payments  on 
account  of  a  promissory  note  within  five  years 
uisemipted  the  prescription,  notwithstanding  no 
acuon  had  been  brought  within  that  period. 
Tifrrmee  v.  PA*/Wit,  4L.  C.  J.  287,  8.  G.  1860; 
nn  C.  C. 

578.  And  in  another  case  of  the  same  kind, 
where  the  plaintiff  answered  that  the  defendant 
had  acknowledged  the  debt  in  an  action  instituted 
•tjme  time  before,  and  which  had  since  suffered 
peremptioD — Held,  that  the  admission  referred 
to  did  not  of  itself  constitute  an  interruption  of 
tbe  prescription, especially  as  the  cause  in  which 
it  WB8  made  had  since  been  ejctinguished  by 
feiemptioQy  and  also  as  such  acknowledgment 


/* 


was  made  upwards  of  five  years  previous  to  the 
institution  of  the  present  action,  the  answer  of 
plaintiff  must  be  dismissed,  and  the  plea  of  de- 
fendant maintained  with  costs.  McUo  v.  (J^Heir, 
7  L.  C.  J.  79;  S.  C.  1862  ;  2224  et  sey.  G.  G. 

679.  In  an  action  for  dower  to  which  prescrip* 
tion  was  pleaded — Held,  that  a  payment  maae 
under  a  judgment  rendered  in  favor  of  one  of  the 
claimants  by  the  proprietors  of  immoveables 
burdened  with  dower  does  not  interrupt  the  pre- 
scription with  respect  to  the  other  portions  of 
the  dower  not  claimed.  Bisson  et  al,  v.  Michaud 
etal.,  12  L.  G.  R.  213,  S.  G.  1862. 

680.  Entries  made  in  a  book  by  a  creditor,  of 
a  payment,  will  not  prove  interruption  of  pre- 
scription.   Legault  v.    Ftav,  14  L.  G.  J.  66,     . 
G.  C.  1869;  1229  G.G. 

681.  Payment  on  account  either  of  capital  or 
interest  is  sufficient  to  interrupt  prescription. 
Hall  V.  Devany,  3  R.  L.  463,  S.  C.  R.  1871. 

682.  But  such  payments  must  be  accompanied 
by  circumstances  of  such  a  nature  as  to  justify 
the  plaintiff  in  believing  that  there  was  an  inten- 
tion to  pay  the  balance.    lb. 

583.  A  payment  made  of  the  donee  of  an  im- 
moveable property,  as  agent  of  the  donor,  towards 
the  discharge  of  a  hypothec  on  the  immoveable  in 
question  does  not  interrupt  the  right  of  the  donee 
to  the  benefit  of  the  ten  years'  prescription. 
Kaigle  &  Pierce,  1  R.  L.  697,  S.  G.  R.  1868  &  16 
L.  C.J.227,  Q.  B.  1871. 

584.  Nor  does  the  knowledge  by  the  donee  of 
the  existence  of  the  hypothec  at  the  time  he 
acquired.    lb. 

685.  Where  certain  parties  were  collocated  on 
the  proceeds  of  the  sale  of  the  real  estate  of  the 
defendant,  and  the  plaintiff  contested  the  collo- 
cation on  the  ground  that  the  arrears,  which  were 
the  arrears  of  such  collocation,  were  prescribed, 
with  the  exception  of  five  years,  and  plaintiff 
answered  that  by  deed  of  donation  the  plaintiff 
promised  to  pay  the  arrears  and  thereby  inter- 
rupted the  prescription — Held,  that  as  tne  deed 
of  donation  mentioned  no  amount,  that  the  pre- 
scription was  not  interrupted,  and  the  colloca- 
tion was  reduced  accordingly.  Lanthier  &  Mo- 
Donald  &  The  Heirs  De  Beaujeu,  6  R.  L.  186, 
S.  G.  1873. 

XIV.  Law  or. 

686.  The  plaintiff  sued  the  defendant  for  the 
amount  of  a  double  emploi  in  an  account,  and  also 
for  the  recovery  of  moneys  paid  to  the  defend- 
ant's use  with  interest,  etc.  The  defendant  filed, 
among  other  pleas,  a  plea  of  prescription  of  action 
in  commercial  matters  for  six  years,  a  plea  of 
five  years  with  re^rd  to  the  note  and  accept- 
ances sued  on,  without  tendering  the  oath,  a 
plea  of  prescription  of  hwe  years'  tendering  the 
oath — Held,  that  the  English  Statute  of  Limita- 
tions was  never  in  force  in  Lower  Ganada,  and 
that  the  Provincial  Statute  10  A  11  Vic.  cap.  11, 
had  no  retroactive  effect.  Russel  &  Fisher,  4 
L.  G.  R.  239,  Q.  B.,  ^  Langlois  et  al.  v.  JohnsUm, 
4  L.  G.  R.  367,  S.  G.  1864. 

687.  And  no  prescription  exists  as  to  promis- 
sory notes  due  and  payable  more  than  five  years 
before  the  coming  into  force  of  the  statute  12 
Vic.  cap.  20.  Wing  v.  Wing,  4  L.  C.  R.  261, 
8.  G. 1862. 
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XV.  Of  Aotiok. 

588.  Against  Corporations. — Plain tiif  brought 
action  in  demolition  of  a  bridge  which  the  de- 
fendant had  constructed  over  the  River  St. 
Charles  to  his  preiadice  and  for  damages,  and 
the  defendant  pleaded  prescription  of  six  months 
— Held,  that  such  prescription  did  not  apply. 
Bell  V.  The  Corporation  of  Quebec,  2  Q.  L.  K. 
305,  8.  C.  1876. 

689.  Against  Public  Officer.— In  an  action 
against  a  collector  of  customs  to  recover  money 
exacted  by  him  as  fees  of  office — Held,  that  he 
could  not  object  that  such  action  should  have 
been  commenced  within  three  months  from  the 
time  on  which  such  fees  were  paid.  Price  & 
Perceoal,  S.  R.  179,  K.  B.  1824. 

590.  An  action  of  trespass  against  a  road 
surveyor  who  has  acted  under  a  judgment  of  the 
Court  of  Quarter  Sessions  for  entering  the  plain- 
tiflfs  close  and  destroying  certain  buildings  must 
be  brought  within  three  months  after  the  right 
of  action  accrued.  Cannon  &  Larue  et  al.,S.  R. 
338,  K.  B.  1828. 

591.  Against  Registrar. — Where  action  was 
brought  against  a  registrar  for  neglect,  etc.,  in 
furnishing  an  erroneous  certificate— iZ«W,  that 
he  was  not  entitled  to  revoke  the  six  months' 
prescription  referred  to  in  the  Act  for  the  pro- 
tection of  justices  of  the  peace,  etc.,  C.  S.  L.  C. 
cap.  101.  Dorion  v.  Robertson  et  al.  &  Robert- 
son et  al.  &  Rgland,  15  L.  C.  R.  459,  S.  C.  1865. 

592.  Bp  Farmers.— The  action  was  for  the 
recovery  of  the  price  of  a  pair  of  oxen  sold  bv 
the  plamtiff,  a  farmer,  to  the  defendant— ^^ii^, 
that  the  prescription  of  a  year  under  the  127th 
art.  and  of , six  months  under  the  126th  art.  of 
the  Custom  of  Paris  did  not  extend  to  farmers 
who  raise  what  they  sell.  Gagn^  v.  Bonneau, 
P.R.  39,  K.B.  1810. 

593.  Btf  Railway  Companies, — In  an  action 
by  a  foreign  railway  company  against  a  share- 
holder for  the  amount  of  nis  shares,  where  the 
defendant  pleaded  prescription  of  six  vears — 
Held,  that  such  prescription  did  not  apply.  The 
Connecticut  &  Passumpsic  Rivers  Railway  Com- 
pany &  Comstock,  I  R.  L.  589,  Q.  B.  1870. 

594.  By  School  Teachers. — Actions  by  school 
teachers  are  prescribed  by  one  year.*     The  Cor- 

f  oration  of  the  College  of  St.  Ann  &  Taschereau, 
Rev.  de  Leg.  112,  Q.  B.  1845. 

595.  En  Setrait  FSodal.— In  an  action  en 
retraitfSodal  by  the  seigniors  of  the  seigniory  of 
Vaudreuil — Held,  that  no  prescription  could 
begin  to  run  against  the  exercise  of  the  right  of 
retrait  fiodal  until  after  due  exhibition  of  the 
title  deeds  and  copies  thereof  to  the  seignior.. 
Harwoodetux.  &  Whitlock  et a^,  6  L.  C.  J.  259 
k  12  L.  C.  R.  294,  Q.  B.  1862  J  C.  8.  L.  C.  cap.  41. 

596.  Fiyr  Goods  Sold.— The  plaintiff  brought 
action  on  a  promissory  note  dated  upwards  of 
fiveyears  previously,  and  in  his  declaration  added 
general  counts  for  goods  sold  and  delivered — 
Held,  on  proof  of  the  goods  sold  and  delivered, 
that  the  action  must  be  maintained,  as  the  note 
was  not  a  novation  of  the  claim,  and  the  sale 
itself  could  not  be  prescribed  under  six  years.f 
Beaudoin  v.  Dalmasse,  7  L.  C.  R.  47, 8.  C.  1867. 

*  Under  the  Code  such  actions  are  prescribed  in  two 
yean.  2261,  sec.  4,  C.  C— Ed. 

t  Under  the  Code  all  oommerdal  transactions  are  now 
prescribed  by  five  yean.  2a60  C.  C— Ed. 


597.  Where  action  was  brought  for  goods  sol}, 
and  the  defendant  pleaded  the  prescription  of 
six    years — Held,  to  apply.     Molson  ei  cd.  . 
Walmsley,  5  L.  C.  J.  26,  C.  C.  1860. 

598.  For  Penalty. — Where  a  qui  tewactior 
was*  brought  asainst  certain  defendants  for  hav. 
ingcarriS  on  c>nsines6  together  in  partnen^hip 
without  registering  a  co-partnership  decl&:&- 
tion,  and  the  defendant  pleaded  that,  under  the 
statute  52  Geo.  UI.  cap.  7,  the  action  was  p»- 
scribed  by  the  lapse  of  two  years  and  iipw«ra3— 
Held,  that  there  were  no  grounds  to  etipport  the 
plea  of  prescription  which  had  been  alleged  br 
defendant,  as  tne  limitation  of  actions  for  pen);.- 
ties  alluded  to  in  the  statute  could  not  be  niii'J? 
to  apply  to  the  present  action,  for  the  offence  for 
which  it  was  taken  was  continuing  and  did  D>t 
cease  until  the  defendants  had  registered  their 
partnership,  which  they  had  not  done  until  attrr 
the  institution  of  the  action.  Handsly  v.  MhT- 
gan  et  al,  5  L.  C.  J.  54,  S.  C.  1860;  C.  S.  L.  C. 
cap.  65,  sec.  4. 

699.  In  Nullity  of  Tutor's  Account— In  tn 
action  demanding  among  other  thin^  the  nuliiij 
of  the  settlement  between  the  plamtiff  and  h^^ 
tutor  some  years  previously — Heldf  revereinj 
the  judgment  of  the  Superior  Court,  that  su(  h 
action  was  prescribed  by  ten  years  from  the 
date  of  the  settlement.  Moreau  A  Moiz,  7 
L.  C.R.  147,  Q.  B.  1857. 

600.  Of  Damages. — Action  was  brought  bt 
the  plaintiff,  a  laborer  working  for  the  defendant, 
to  recover  damages  for  injuries  sustained  \^} 
him  on  their  railroad.  The  defendant  plead^l 
the  prescription  of  six  months — HM,  that  fac.n 
a  prescription  did  not  apply  to  actions  for  dar;.- 
ages  caused  by  the  neglect  or  malfeasance  of  *X-fi 
company's  servants  in  the  ordinary  managemt^'ti 
of  the  road,  and  that  the  breaking  of  a  \yM 
whereby  the  rear  wheels  of  the  car  were  eepaT&it"«i 
from  it,  and  the  car  thrown  off  the  track  in  cc-r* 
sequence,  was  sufficient  evidence  of  neglect,  &Li 
of  the  insufficiency  of  the  car,  the  tram  having 
just  left  the  station  and  proceeding  only  ai 
the  rate  of  four  or  five  miles  an  hour,  there  t-- 
ing  no  obstructions  on  the  track  or  anything 
out  of  the  usual  way  to  cause  such  an  occDrren«t. 
and  that,  notwithstanding  the  evidence  of  defeQ^ 
ants'  servants  that  the  car  had  been  examine'} 
before  leaving  the  station  and  no  defects  k6it 
visible.  Oermain  &  The  Montreal  and  S^ 
York  Railway  Company,  6  L.  C.  R.  172,  S.  0. 
1856. 

601.  The  plaintiff  by  his  declaration  alk^c^) 
that  a  laree  quantity  of  fire  wood  belonging  !<• 
him,  which  had  been  placed  on  the  line  of  the 
defendants'  road}  had  been  destroyed  hj  fire  ovu^ 
to  the  neglect  of  defendants  and  their  aervante, 
etc.,  in  setting  fire  to  rubbish  along  the  lineoftbe 
road,  and  claimed  damages  therefor.  The  deftii4- 
ants  pleaded  prescription  of  six  months  under  I* 
Vic.  cap.  25,  sec.  49  A  14  &  15  Vic.  cap.  51,  &ic. 
25,  and,  after  hearing,  the  plea  was  held  to  t>e 
Kood  and  the  action  dismissed.  B&uchemillt  k 
The  Grand  Trunk  RaiUomf  Chmpami,  1  L.  C  J. 
179,  S.  C.  1857  ;  Q.  32  Vic  cap.  51,  aec,  21. 

602.  The  plaintiff  as  tutrix  to  miD<»«  hroutbt 
action  for  the  recovery  of  damages  for  the  death 
of  the  father  who  had  been  kUled  by  an  aocr 
dent  on  the  railway — HeUd^  that  the  actioo  vas 
prescribed  by  one  year  and  mast  therelore  he 
dismissed.     FaiatraM  y.  The  Oramd  Thnk 
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KdhHUf  of  Canada,  2  L.  G.  J.  97,  S.  G.  1857  ; 
Q  32  Vic.  cap.  51,  eect  21. 

603.  In  another  action  of  damages  against  a 
railway  company  for  personal  injury — Held,  on 
xlii^  (iefendanta'  plea  ofprescription  of  six  months 
un'ier  8  Vic.  cap.  25  that  sucn  prescription'  did 
DOl  apply  to  actions  for  personal  injuries.  Mar- 
shiiU  k  The  Grand  Trunk  Railway  Company  of 
Canada,  1  L.  G.  J.  6,  S.  G.  1855;  1056  G.  G.  k 
Q.  32  Vic.  cap.  51,  sec.  21. 

ti04.  Plaintiff  brought  action  of  damages 
&<;aiDi>t  the  city  of  Montreal  for  neglecting  to 
niiike  fences  and  ditciies  along  the  nne  of  the 
aqiedact  from  Lachine  to  Montreal,  by  which 
TK';;lect  the  plaintiff  was  deprived  of  the  use  of 
tifteen  arpents  of  land.  The  action  wasdisinissed 
in  the  Superior  Gourt  on  the  ground  that  it  was 
pr<¥cribed  by  the  lapse  of  six  months  from  the 
time  the  allied  damage  ceased.  Pigeon  &  The 
M'W<n-ydtc.,of  Monireal,3L  G.J.  94  &  9  L.  G.  K. 
:m,  Q.  B.  1859 ;  2261,  sec.  2,  G.  G.  &  Q.  37  Vic. 
cap.  51,  sec.  234. 

ti05.  Qiumio  Minoris. — ^Where  a  sale  was 
ijiade  by  a  sheriff  of  a  fief  as  containing  400 
arpents,  whejeas  in  fact  it  only  contained  188 — 
Held,  that  the  purchaser's  right  of  action  for  the 
recovery  of  excess  of  price  could  not  be  barred 
I'V  any  prescription  short  of  ten  years.  Dea- 
jardins  &  La  nanque  du  Peuple,  8  L.  G.  J.  103 
A  10  L.  G.  R.  325,  Q.  B.  1860. 

XVI.  Of  Arrears  of  Interest,  or  Rente 

ColSTITU^B. 

606.  Where  the  opposant  was  collocated  for 
nine  years  arrears  of  interest  d  titre  de  rente  con- 
*Uiuit,  in  a  deed  pas.sed  before  the  coming  into 
operation  of  the  statute  4  Vic.  cap.  30,  and  for  five 
vears  of  such  arrears  he  had  a  judgment  which 
Lad  not  been  registered,  and  the  collocation  was 
contested  on  the  ground  that  he  could  not  claim 
k'F  more  than  five  years,  the  rest  bein^  barred 
by  prescription,  and  no  registration  having  been 
^\^t—Held,  that  the  law  which  existed  prior  to 
iht:  passing  of  the  above  statute  established  a 
preHcription  of  thirty  years  for  arrears  of  interest 
<>«' the  price  of  an  immoveable  sold,  and  not  of 
fire  vears.  Brown  v.  Clark  &  Montizambert,  10 
L.  Cf.  R.  379,  S.  G.  1860,  and  note  to  art.  441, 
I«ig:e  668,  svpra, 

XVn.  Of  Attorney's  Fees. 

607.  In  an  action  for  the  recovery  of  attorney's 
teen  to  which  prescription  was  pleaded — Heidy 
that  the  prescription  laid  down  in  the  statute 
12  Vic.  cap.  44,  sec,  2,  is  not  an  absolute  pre- 
ecription,  and  a  plea  invoking  such  prescrip- 
tioDwill  be  dismissed  on  demurrer,  if  by  such 
plea  the  party  does  not  urge  payment  and  ten- 
der his  oath.  Ross  v.  Quinn,  11  L.  G.  R.  175, 
S.  a  1861 ;  2260,  sec.  1  &  2267  G.  G. 

XVm.  Of  Bailiff's  Fees. 

608.  A  ]»«8cription  against  bailiffs'  fees  under 
iht  statute  12  Vic.  cap.  44  is  absolute,  and  it  is 
not  necessary  to  support  the  same  or  tender 
the  oaUi  of  the  defendant  as  to  payment. 
LqwUsw  V.  Seoit,  6  L.  G.  R  59,  S.  G.  1856. 

609.  And  in  another  action  by  a  bailiff  for 
hie  fees,  to  which  a  prescription  of  tliree  years 


was  pleaded  under  G.  S.  L.  0.  cap.  82,  sec.  34, 
ss.  ^-—Held,  that  bailiffs  are  officers  of  justice 
whose  fees  are  prescribed  under  such  section.* 
mhert  V.  Pentland,  14  L.  G.  R.  155,  G.  G. 

XIX.  Of  Bills  and  Notes. 

610.  A  promissory  note  payable  on  demand  is 
due  from  its  date  without  demand,  therefore 
prescription  run s  from  that  date.  Larocque  et  al, 
v.  Andres  et  al,  2  L.  G.  R.  33^  S.  O.  1851  ; 
2260  G.G.  ^ 

61 1.  In  an  action  on  a  promissory  note — Held, 
reversing  the  judgment  of  the  court  below,  that 
the  maker  could  set  up  in  compensation  an- 
other note  made  by  the  payee  ana  barred  more 
than  five  years  previously,  but  endorsed  to  the 
maker  of  the  first  note  before  the  expiration  of 
the  time  required  by  prescription,  and  that  in 
such  case  no  prescription  could  be  invoked. 
Hays  &  Daoid,  3  L.  G.  R.  112,  Q.  B.  1852. 

612.  A  prescription  of  five  years  against  a 
promissory  note,  acquired  before  the  coming 
into  force  of  the  statute  12  Vic.  cap.  22,  may  be 
pleaded  to  an  action  for  the  recovery  of  such 
note,  notwithstanding  the  repeal  of  the  statute 
34  Geo.  III.  cap.  2,  under  which  the  said  prescrip- 
tion was  acquired.  Olackmeyer  et  al.  v.  Per- 
rault,  4  L.  G.  R.  397,  Q.  B.  1854. 

613.  In  an  action  for  the  recovery  of  a  pro- 
missory note  made  in  1824,  the  action  being 
brought  in  December,  1853,  the  plea  that  at 
the  time  of  the  institution  of  the  action  more 
than  Ave  years  had  elapsed  since  the  said  note 
had  become  due,  and  that  therefore  the  said  note 
must  be  taken  and  considered  to  be  paid  and 
discharged,  is  a  good  plea  under  12  Vic.  cap.  22. 
Hoyle  £  Torrance,  7  L.  G.  R.  312,  Q.  B.  1857. 

614.  Where  the  defendant  had  pleaded  the 
prescription  of  five  years  under  the  statute  12 
Vic.  cap.  22  to  an  action  on  a  promissory  note, 
and  the  plaintiff  replied,  alleging  that  the  act  in 
(]^uestion  did  not  apply,  and  that  the  prescri]r 
tion  was  interrupted  by  a  letter  which  defen- 
dant wrote  to  plaintiff,  recognising  the  existence 
of  the  debt — Held,  that  as  five  years  had 
elapsed  between  the  time  the  act  came  into 
force  and  the  institution  of  the  action  that  the 
plea  was  good,  and  the  action  was  dismissed. 
CoU  et  al  V.  Morrison,  2  L.  G.  J.  207  &  8 
L.  G.  R.  252,  S.  G.  1858;  2227  G.  G. 

615.  The  prescription  of  five  years  established 
by  the  statute  12  Vic.  cap.  22,  is  applicable  to 
negotiable  instruments  previously  made,  and  it 
is  not  necessary  to  prove  payment  by  oath. 
LavoU  &  Cremer,  9  L.  G.  R.  418,  Q.  B.  1859. 

616.  In  an  action  on  a  promissory  note — Held, 
that  the  defendant's  absence  from  the  country 
for  seven  or  eight  year»  did  not  interrupt  pre- 
scription. Darah  v.  Church,  14  L.  G.  R.  295, 
G.  C.  1861. 

617.  And  in  another  action  on  a  note,  to 
which  prescription  was  pleaded— JTieZd,  that 
payments  on  account  during  the  five  years 
interrupted  the  prescription,  notwithstanding 
no  action  was  brought  within  that  period. 
Torrance  v.  PhiUnn,  4  L.  G.  J.  287,  S.  G.  1860. 


*  By  Art  2200  of  the  Civil  Code  all  aotloDg  for  profies. 
sional  servioea  and  disbursements  of  notaries  and  fees  of 
officers  of  Justice,  reckoning  from  the  time  thev  are  to  be* 
come  payable,  are  prescribed  by  Ave  years.— £d. 
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618.  The  plaintiff  sued  on  a  promispory  note 
pasBed  before  notaries,  and  the  defendant 
pleaded  the  prescription  of  five  years — Held, 
that  the  fact  of  its  having  been  pa?sed  before 
notaries  did  not  alter  its  effect,  and  the  plea  was 

food.     Crevier  v.  Sauriole,  6  L.  C.  J.  267,  S.  C. 
862  ;  2260,  sec.  5,  C.  C. 

619.  A  note  passed  before  a  notary  is  not 
prescribable  by  five  years,  although  drawn  to 
order.  Gravelle  &  Seaudoiriy  7  L.  C.  J.  289  & 
Lacoste  v.  Chmivin,  7  L.  C.  J.  339,  C.  C.  1863. 

620.  Notes  made  to  order  and  executed  before 
notaries  are  subject  to  the  prescription  of  &ve 
years.  De  la  Salle  v.  Bergevin,  8  L  .C.  J.  94, 
S.  C.  1864. 

621.  But  heldy  in  appeal,  reversing  this  de- 
cision, that  such  instrument  was  subject  to  the 
prescription  of  five  vears.  Seguin  v.  Bergemn, 
16  L.  C.R.  415,  Q.'b.  1866. 

622.  The  prescription  of  five  years  under 
C.  S.  L.  C.  cap.  64  is  so  absolute  that  no 
acknowledgment  of  indebtedness  or  partial  pay- 
ment will  take  the  case  out  of  the  statute,  and 
if  no  suit  or  action  be  brought  on  a  not€  w^ithin 
five  years  after  its  maturity,  it  will  be  held  to 
be  absolutely  paid  and  discnarged .  Bowker  & 
Fenn,  10  L.  C.  J.  120  &  16  L.  C.  R.  73  &  I 
L.  C.  L.  J.  83,  Q.  B.  1865  ;  2267  C.  C. 

623.  And  in  another  case — Held,  that  a  pro- 
misHor}'  note  would  be  held  absolutely  paid  and 
discharged  in  five  years  after  it  became  due, 
and  that  no  action  upon  it  could  be  maintained, 
even  against  a  defendant  making  default. 
Giurd  et  al.  &  Lamoureux^  16  L.  C.  K.  201  &  1 
L.  C.  L.  J.  86,  Q.  B.  1866. 

624.  And  in  another  case — Held,  that  a  pro- 
missory note  must  be  considered  to  be  absolutely 
paid  and  discharged  if  no  suit  has  been 
instituted  upon  it  within  five  years  from  the 
time  it  became  due.  Giard  v.  Giard,  16 
L.  C.  R.  494,  S.  C.  R.  1865. 

625.  Where  a  promissory  note  was  made  in  a 
foreign  country  and  was  payable  there,  and  the 
debtor  about  the  time  of  the  maturity  of  the 
note  absconded  from  his  domicile  in  such 
foreign  country,  and  came  to  Lower  Canada, 
where  his  domicile  was  discovered  by  the  credi- 
tor, afler  diligent  search,  only  about  the  time 
of  the  institution  of  the  action,  and  it  appeared 
that,  under  these  circumstances,  the  plamtiff's 
recourse  on  the  note  would  not  be  barreti  by 
the  Statute  of  Limitations  in  a  foreign  country 
where  the  note  was  made  and  where  it  was  pay- 
able— Held,  reversing  the  judgment  of  the 
court  below  (11  L.  C.  J.  106  &  10  L.  C.  J.  261 
&2  L.  C.  L.  J.  251),  that  the  action  was  not 
barredjby  the  Statute  of  Limitations  in  force  in 
Lower*  Canada,  though  more  than  five  years 
had  elapsed  since  the  maturity  of  the  note  and 
before  the  bringing  of  the  action.  Wilson  v. 
Demers,  14  L.  C.  J.  317  &  2  L.  C.  L.  J.  251, 
Q.  B.  1870. 

626.  But  held,  in  a  later  case,  that  the  pre- 
scription of  a  promissory  note  mside  in  a  foreign 
country  and  payable  there  is  governed  by  the 
lex  fori  and  not  by  the  lex  loci  contraxitus. 
HilUhurgh  v.  May&,  18  L.  C.  J.  69, S.  C.  1874. 

XX.  Op  Boundaries. 

627.  In  appeal  from  a  judgment  in  an  action 
to  establish  the  boundaries  between  the  plain- 


tiff and  the  defendant — Held,  that  twenty  years' 
existence  of  a  fence  between  two  properties  can- 
not defeat  a  demand  en  homage.  Deooyav  k 
Watson  &  Dubuc  et  ux.  &  Dtwuc  &  DemfOK, 

1  L.  C.  J.  137,  Q.  B.  1867 ;  2242  C.  C. 

628.  And  in  another  action  &t  bamag<^ 
Held,  that  the  existence  of  a  inur  miioyen  tor 
upwards  of  ten  years  between  the  properties  of 
the  plaintiff  and  defendant  was  no  bar  to  thf* 
plaintififs  right  of  action,  Macfarlane  v.  Thayer, 

2  L,  C.  J.  204,  S.  C.  1868 ;  2242  &  2251  C.  C. 

629.  Nor  would  the  existence  of  a  fence  for 
upwards  of  forty  years  as  a  dividing  line 
between  the  two  properties  prescribe  either 
the  right  to  institute  proceedings  en  homage. 
or  the  right  of  the  lawful  owner  to  such  p'^r- 
tion  of  the  property  as  may  have  been  impro- 
perly enclosed  by  such  fence.  Les  Cur^  ei  Mar- 
guilliers  de  VCEuvre  ei  Fabrique  de  VIsle  PemA 
kRicard,  9  L.  C.  J.  99,  S.  C.  1864  &  1865 ;  lUt 
C.  C. 

630.  In  an  action  against  a  cure  to  compel 
him  to  remove  his  fences  in  such  a  manner  &^ 
would  necessitate  the  cutting  down  of  .*'everal 
fruit. trees — Held,  on  proof  that  the  fences  hal 
existed  as  they  were  for  upwards  of  forty  year*, 
that  the  boundaries  were  established  hv  pre- 
scription and  the  action  was  dismissed.  Jiieard 
V.  La  Fabrique  de  Ste.  Jeanne  d^  ChantaL  I 
R.  L.  713,  Q.  B.  1868 ;  2242  C.  C. 

631.  In  an  action  en  bornage,  the  exi.«teT«p 
of  a  fence  between  the  two  properties  for  u\r 
wards  of  thirty  years  before  action  brougiit 
entitled  the  defendant  to  claim  such  fence  a^»  tue 
legal  boundary  or  division  line  between  the  pri.»- 
perties.  Eglaugh  &  The  Society  of  the  Montr t  *rl 
General  Hospital,  12  L.  C.  J.  39,  Q.  B.  K^,** 

632.  And  that  prescription  hold^  good  al- 
though the  defendant's  possession  dates  bark  a 
little  over  four  years,  and  although  the  titlv 
deeds  of  the  property  show  the  line  of  divisri«/n 
to  be  a  straight  line  throughout  its  entire  length, 
whereas  the  fence  was  constructed  to  form  ly* 
irregular  encroachment  on  the  plaintifl'*s  ]an<i. 

633.  And  held,  also,  that  verbal  evidence  thai 
the  fence  had  been  for  upwards  of  thirty  yeaiv 
in  the  same  line  as  it  was  at  the  inetitution  •  t 
the  action  was  sufficient,  although  it  be  pro%  ^J 
that  such  fence  was  destroyea  by  fire  and 
remained  so  destroyed  for  upwards  of  a  year  ar.d 
more,  and  none  of  the  witnesses  can  tesstifv  ^^> 
having  seen  a  vestige  of  the  old  fence  afler  :he 
fire,  nor  to  have  feen  present  when  the  ntw 
fence  was  built.    lb. 

634.  A  division  fence  between  the  propert.e^. 
which  has  existed  for  upwards  of  thirty  year-, 
will  be  held  to  mark  the  proper  boundary  Vitl- 
out  regard  to  title.  Patenaude  v.  Charron.  t 
R.  L.  62  &  17  L.  C.  J.  85,  S.  C.  1870;  tin 
C.C. 

XXI.  Op  Court  House  Fees. 

636.  In  an  action  by  the  protboiiotanf.s 
against  an  attorney  for  fees,  to  which  the  (o^ 
scription  of  three  years  was  pleaded — Held,  that 
such  plea  must  be  supported  by  evidence  \\\h\ 
final  judgment  was  rendered  in  each  of  the  cai«4 
for  more  than  three  years  before  the  institntjaa 
of  the  action.  Ferrault  ei  al.  &  Sacqwi*  1 
L.  C.R.  328,  S.C.  1861. 


1005 


PRESCRIPTION, 


PRESCRIPTION. 


100^ 


XXn.  Op  Dowes. 

^6.  In  a  petitonr  action  a^inst  an  heir-at- 
Iftw,  in  which  the  plaintiffs  claimed  to  be  placed 
in  possession  of  one-sixth  of  an  undivided  im- 
moveable  as  their  share  of  dower,  and  the  defen- 
dant pleaded  the  prescription  often  years — Held, 
that  proof  of  ten  years  naving  elapsed  from  the 
death  of  the  father  and  mother  the  action  would 
be  dismissed,  and  that, notwithstanding  the  pay- 
meot  made  in  favor  of  ooe  of  the  claims  by  the 

SroprietoTS  of  the  immoveable  so  burdened  with 
ower,  which  had  not  the  effect  of  interrupting 
the  prescription.  Bissan  et  al.  v.  Michaud  et 
d.,12  L.  C.  R.  214,  S.  C.  1862 ;  1449  &  2236 
C.C. 

XXTTT.  Op  Fishing  Rights. 

637.  A  censitaire  who  has  been  in  possession 
of  the  right  of  fishing  in  the  River  St.  Lawrence, 
in  front  of  his  property,  for  thirty  years  and  up- 
iranis,  and  whose  title  declares  that  he  is  the 
proprietor  of  such  right,  may  bring  a  possessory 
action  when  disturb^  in  his  possession,  without 
hein^  obliged  to  produce  a  title  from  the  Grown, 
mch  title  as  for  as  third  parties  are  concerned 
heing  presumed.  Qagnon  &  Hudon,  6  L.  G*  R. 
2^2,  Q.  B.  1856. 

XXIV.  Op  Foreign  Judgment. 

6.'t8.  Actions  on  foreign  judgments  are  not 
pref»cribed  by  anything  contained  in  the  Ordi- 
nanceof  1629.  King  v:  Demurs,  16  L.  G.  J.  129, 
SCR.  1871. 

639.  Nor  are  there  any  shorter  prescriptions 
a^inst  foreign  judgments  than  against  our  own. 
lb. 

XXV.  Of  Land. 

^.  In  an  action  in  revendication  of  a  piece  of 
land — Htldy  on  proof  of  thirty  years'  possession, 
that  the  defendant  was  not  bound  to  produce  a 
Utk  or  to  offer  any  evidence  to  show  that  he 
held  ammo  damini  or  de  bonne  foi  until  the 
contrary  was  proved  by  the  plaintiff.*  The  Semin- 
ary of  Quebec  V.  Pater8on,S.  R.  146,  K.  B.  1820. 

(^41.  A  purchaser  of  an  immoveable  who  has 
been  put  in  possession,  and  who  has  had  his 
tide  registered,  may  set  up  the  prescription  of 
tp&  years  against  a  purchaser  whose  title  is 
aoterior  and  who  has  r^stered  previously,  but 
who  was  never  put  in  possession.  Tkouin  &, 
LebUmc,  10  L.  C.  B.  370,  Q.  B.  1860 ;  2261  et 
<M.  C.  C. 

642.  In  a  petitory  actiom  in  which  the  defen- 
dant was  unable  to  prove  title  from  his  pre- 
^eeessors  or  a  possession  of  thirty  years,  but  who 
bad  been  in  possession  for  upwards  of  that 
length  of  time,  the  action  was  nevertheless  dis- 
miied.  Stoddart  et  al.  v.  Lefebvre,  8  L.  G.  J. 
3i,Q.B.  1863;  2200  G.G. 

643.  And  in  another  petitory  action  by  the 
tecdee  of  a  person  to  whom  the  lancl  was 
patented,   the  defendant  having   proved   more 

*  Ail  thlngt,  riffhtt  and  actioM^the  pi«8crlption  of  whioh 
h  Bot  oCberwtee  reflated  by  law,  are  prescribed  by 
Iftinj  reara  withOBt  the  party  preeoribing  being  bound 
la  Btbdaee  any  title,  and  notwitostanding  any  exception 
pUadmg bad fkltb.   2212 C.C. 


than  ten  years  of  an  uninterrupted  and  peace- 
able possession  under  title  by  himself  and  hi» 
predecessors — Heldy  confirming  the  judgment  of 
the  court  below,  that  prescription  was  acquired,, 
and  the  plaintifTs  action  accordingly  could  not 
be  mai ntained .  Hogle  &  Mc Corkill,  2  L.  G .  L.  J. 
108,  Q.  B.  1866 ;  2193  &  2261  G.  G. 

644.  Action  was  brought  by  a  seignior  to 
recover  possession  of  a  piece  of  land  forming 
part  of  nis  seigniory  against  a  party  claiming 
under  an  informal  deed  from  one  who  had  no 
title  deed,  but  who,  with  the  defendant,  had  been 
in  undisturbed  possession  for  thirty  years — 
Held,  confirming  the  judgments  of  the  courts 
below,  that  &  plea  of  prescription  by  thirty  years 
possession  was  a  bar  to  the  action,  because,  first, 
it  made  no  difference  that  during  the  time  of 
such  adverse  possession  the  seignior  had,  under 
the  statute  Geo.  IV.  cap.  69,  for  the  extinction 
of  feudal  and  seigniorial  rights  in  the  Province 
of  Lower  Ganada,  surrendered  the  seigniory  to 
the  Grown  for  the  purpose  of  commuting  the 
tenure  into  that  of  free  and  common  soccage,  the 
issuing  of  the  letters  patent  regranting  the  same 
being  unoflatu  with  the  surrender  to  the  Grown, 
and  that  both  by  the  ancient  French  law  in 
force  in  Lower  Ganada  and  the  English  law 
prescription  ran  in  favor  of  a  party  m  actual 
possession  for  thirty  years  ;  and,  secondly,  that 
such  adverse  possession  ran  in  favor  of  a  party 
deriving  title  to  the  land  through  his  pre- 
decessor in  possession.  Maedonaldk  Lamoe&. 
Nickle  et  al,  U  L.  G.  J.  335  &  17  L.  G.  R.  293 
&  4  G.  L.  J.  8,  P.  G.  1866. 

645.  And  heldy  also,  that  such  junction  of 
possession  does  not  require  a  title  in  itself 
translatif  de  propri^iS  from  one  possessor  to 
another,  but  that  any  kind  of  informal  writing 
soiu  seing  priv^  supported  by  verbal  evidence 
was  sufficient  to  establish  the  transfer.  lb.  As 
2242  G.  G. 

XXVI.  Op  Landlord's  Right  of  Action^ 

646.  Prior  to  the  Gode  no  prescription  short 
of  thirty  years  existed  against  the  landlord's 
right  of  action  for  damages.  AlUs  v.  Foster,  15 
L.  G.  J.  13,  S.  G.  R.  1871 ;  2261  G.  G. 

XXVII.  Of  Lanes  and  Ways,  see  or  Roads. 

647.  In  the  absence  of  direct  evidence  of  a 
particular  title,  a  lane  or  passage  recognized  as 
such,  and  open  as  such  for  thirty  years  and 
more,  will  be  considered  public  property,  al- 
though no  title  or  proc^-verbal  establishes  that 
it  is  such  public  property.  Johnson  et  al.  v. 
ArchambatUt,  14  L.  G.R.  222,  Q.  B.  1864. 

XXVni.  Of  Loan. 

648.  Where  the  plaintiff  was  a  bourgeois  and 
the  defendant  &n  ouvrier,  and  the  defendant 
pleaded  the  pre  -(cription  of  six  years  to  an  action 
on  a  loan— jETe'd,  not  to  apply,  as  the  parties 
were  not  traders.  Asselin  v.  Monqeau,  6  L.  C.  J. 
26,  G.  G.  1860. 

XXIX.  Of  Mandate. 

649.  In  a  case  of  mandate  under  the  civil  law, 
the  only  prescription  that  can  apply  is  that  ot 
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thirty  years,  unless  the  defendant  shows  that 
0onie  exception  exists  in  his  favor.  Phillips  y. 
Jasephy  16  L.  C.  J.  104,  S.  C.  1872. 

XXX.  Op  Mandator's  Claim. 

650.  By  the  action  to  account  the  tnandator's 
«]aim  for  moneys  collected  by  his  mandatory, 
and  not  paid  over,  will  not  be  prescribed  under 
thirty  years.  Joseph  k  Phillips  et  al.,  19 
L.  C.  J.  162,  Q.  B.  1876. 

XXXI.  Of  Mixed  Action. 

651.  Where,  to  an  action  both  personal  and 
hypothecary,  the  defendant  pleadecf  the  prescrip- 
tion of  thirty  years,  holding  that,  notwithstand- 
ing the  plaintiff  had  joined  the  hypothecary 
action  with  the  personal  one,  the  ttirtjr  years' 

Srescription  had  the  effect  of  extinguishing  the 
emand,  and  the  plaintiff  replied  that  no  pre- 
scription short  of  forty  years  would  hold  in  such 
action,  the  court  maintained  the  plea  and  dis- 
missed the  action.  DSlard  v.  Par6  et  ux.,  1 
L.  C.  J.  271,  S.  C.  1853;  2247  C.  C. 

XXXII.  Of  Moveables. 

652.  Where  a  violin  had  been  attached  as 
being  the  property  of  the  plaintiff  by  a  writ  of 
revendication,  ana  the  Question  of  prescription 
was  raised — Heldy  that  tne  prescription  of  three 
years  in  the  case  of  moveables  could  not  be 
maintained  without  proof  of  good  faith .  Herbert 
▼.  Fmnell,  7  L.  C.  J.  302  £  13  L.  C.  R.  385, 
Q.  B.  1863. 

653.  And  held,  also,  that  the  knowledge  of  a 
party  invoking  such  prescription,  that  the  per- 
son from  whom  he  acquired  such  moveable  was 
not  the  owner  thereof  was  evidence  of  bad  faith, 
lb.,  &  2268  C.  C. 

654.  Nothing  short  of  three  years'  possession 
of  moveables  can  deprive  the  real  proprietor  of 
a  moveable  from  exercising;  his  right  in  the 
hands  of  a  third  Darty.  Oomd  et  al.  v.  Cowan, 
10  L.  C.  J.  345,  S.  C.R.  1866;  2268  C.  C. 

XXXni.  Of  Obligation  Sous  Ssing  Peiv£. 

655.  Where  defendant  gave  to  plaintiff  a  paper 
writing  sotis  seing  prioi  by  which  he  acknow- 
iedgea  himself  to  owe  to  plaintiff,  thereto  pre- 
senting and  accepting,  the  sum  of  $81.60  for 
value  received  by  settlement  of  notes  given  be- 
fore such  date,  and  which  defendant  obliged 
himself  to  pay  to  plaintiff  or  order  in  one  year 
from  the  date  of  said  writing,  with  interest  at 
seven  per  cent,  per  annum,  to  count  from  said 
•date  until  complete  payment,  the  said  interest  to 
be  payable  semi-annually — Held,  that  it  was 
subject  to  the  prescription  of  ^we^  years,  even 
though  the  wora  obligation  was  written  on  the 
back  of  the  said  paper  writing.  WurteU  v. 
^rouard,  18  L.  C.  J.  154  &  6  R.  L.  737,  S.  C.  R. 
1873;  2200,  sec.  4,  C.  C. 

XXXIV.  Of  Physician's  Account. 

656.  Where,  to  an  action  by  the  representa- 
tives of  a  physician  for  professional  services 
rendered  and  medicines  supplied,  the  defendant 
pleaded  the  prescription  of  six  years  under  the 


statute  10  &  11  Vic.  cap.  ll—Held,  thsA  iht 
plea  could  not  be  maintained,  and  ludgmeot 
went  for  plaintiff.  Buchanan  et  ei-  v.  Coir- 
mick,  1  L.  C.  J.  181,  8.  C.  1857;  2260,  eec.  7. 
C.  C. 

657.  In  an  action  by  the  physician  himedi 
for  the  recovery  of  his  account  for  services,  etc 
— Held,  that  the  prescription  laid  down  by  the 
statute  10  &  11  Vic.  cap.  26  is  an  absolute  baru) 
the  action  and  not  a  mere  presumption  of  mt- 
ment.  Bardy  v.  Huot,  11  L.  G.  K.  200,  $/C. 
1861. 

658.  And  in  another  case — Held,  to  be  pT^ 
scriptible  by  five  years.  Valois  v.  Roy,  1  R.  L. 
198,  S.  C.  R.  1869 ;  2260,  sec.  7,  C.  C. 

XXXV.  Of  Rent. 

659.  Arrears  of  house  rent  are  subject  to  i 
prescription  of  five  years.  Sinjohn  v.  Rou  k 
Christopherson,  8  L.  C.  R  509,  C.  C.  1858 ;  2250 
C.  C. 

660.  In  an  action  to  recover  a  balance  of  rest 
accrued  more  than  five  years  previous  to  the  id- 
stitution  of  the  action,  to  which  defendant 
pleaded  prescription  under  the  142nd  art.  of  th^ 
Ordonnance  of  1629— i?«W,  that  the  plea  ws* 
eood,  but  defendant  having  said  in  answer  to  a 
demand  of  payment  that  he  had  a  large  accouni 
against  the  i>laintiff,  operated  as  an  intemiptioii 
of  the  prescription,  and  plaintiff  was  not  entitH 
to  recover.  Delisle  v.  McGinnis,A  L.  C.  J.  145. 
8.  C.  1860;  2227  &  2250  C.  C. 

661 .  The  defendant  being  sued  for  the  rent  o' 
a  pew  in  the  ^rish  church,  pleaded  the  fivt 
years'  prescription — Held,  that  the  five  jed^' 
prescription  did  not  apply  to  such  case.  Lc.* 
Ouri  et  Marguilliers  de  VCEucre  et  Fabriqu^  4* 
la  Paroisse  de  la  Ville  Marie  de  Montreal^ 
Minier,  8  L.  C.  J.  133  &  15  L.  C.  E.  419,  S.  C. 
1864;  2250  C.  C. 

662.  The  prescription  of  the  arrears  of  a  ren* 
constUu6e  as  the  price  of  an  immoveable  m>1<i. 
does  not  take  place  under  thirty  years.*  TV- 
cotte  V.  Pappans  et  al.,  7  L.  C.  J.  272  k  13 
L.  C.  R.  153,  S.  C.  1863. 

XXXVI.  Of  Reprises  Matbimohlales. 

663.  Action  was  brought  for  the  amount  c' 
the  r&prises  matrimoniales  of  the  wife,  who  had 
obtained  separation  of  propertj  from  the  )i\i*- 
band,  but,  according  to  the  plaintiff^  such  jod^r 
ment  had  never  been  executed — Held,  that  t&e 
prescription  of  riprises  matrimoniales  of  the 
wife  dia  not  run  during  marriage,  whale  the  wi^ 
continued  under  the  power  of  the  husband 
Qauthter  v.  Marchand,  7  L.  C  J.  320,  S.  C. 
1863. 

664.  And  held,  also,  that  the  universal  legate* 
in  usufruct  of  the  wife  separate  as  to  property 
could  claim  such  r&prises  matrimoniaies  froa 
the  succession  of  the  husband  alter  the  lapee  oi' 
thirty  years  from  the  judgment  of  separaticn. 
lb. 


*  With  the  exception  of  what  is  doe  to  the  Gkowa.  tO 
arrears  of  rents  Inclading*  lifb  rents,  all  arrean  o^  iai 
of  house  rent  or  land  rent,  and  geMraOy  aU  fi^Us  i 
ral  or  civil  are  prescribed  by  Ave  yeara,  •  •  • 
scription  of  the  orincipal  carries  with  It  tbal  of  the  t^ 
rears.    22&0  C.  C. 
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XXXVn.  Of  Resolutory  Actions. 

665.  Ad  action  in  rescission  of  a  contract  of 
wle  is  prescribed  by  ten  years.  Wainwrighi  et 
tu.  &  The  Mayor,  d^c,  of  Sorel,  5  R.  L.  66d, 
S.C.  1864;  1648  C.C. 

XXXVin.  Of  Roads,  see  of  Streets,  Ao. 

666.  On  a  petition  to  set  aside  a  by-law  au- 
thorizing the  opening  of  a  municipal  by-road — 
Held,  that,  however  long  a  road  might  have 
been  opened  and  used  by  the  public,  no  right 
therein  was  thereby  acquired.  Foran  et  al.  eacp., 
4L.  C.  R.52,  C.  C.  1854. 

XXXIX.  Of  Seigniorial  Rights. 

667.  Under  the  seigniorial  system  no  prescrip- 
tion begins  to  run  against  the  risht  of  reirait 
f^odal  until  afler  the  exhibition  of  the  vassals' 
title  and  delivery  of  copies  thereof  to  the  pur- 
clia^^er.  Hdrwood  et  ux.  v.  Whiilock  et  at,,  6 
L.  C.  J.  259  &  12  L.  C.  R.  294,  Q.  B.  1862. 

XL.  Of  Tithes. 

668.  In  an  action  for  tithes,  to  which  the  de- 
ten'iant  pleaded  the  prescription  of  one  year,  the 
exception  was  held  to  be  mal  fofuUe,  and  was 
dismissed.  Blanehei  v.  Martin,  3  Rev.  de  L^g. 
i3,K.  B.  1833;  2219  C.C. 

<69.  The  action  for  tithes  in  Canada  is  not 
!?ulject  to  the  prescription  of  one  year.  Brunei 
T.  Deiijardins,  3  L.  C.  R.  81,  C.  C.  1849. 

670.  But,  held,  in  a  later  case,  that  8u«h  action 
was  ^object  to  the  prescription  of  one  year.* 
niberge  v.  Vilbon,  3  L.  C.  R.  62,  S.  C.  1&62. 

671.  Tithes  are  not  subject  to  an  annual  pre- 
scription, and  the  cure  to  whom  they  are  due 
ma?  collect  for  arrears  unpaid.  Roy  v.  Berge- 
ron, 2  B.  L.  632,  C.  C.  1867. 

XLf.  Of  Title. 

672.  To  sustain  a  plea  of  prescription  without 
title,  the  evidence  must  show  peaceable  and 
unintemipted  ownership  and  possession  for 
upwards  of  thirty  years.  Herrick  v.  Sixby,  11 
L.  C.  B.  129,  &  17  L.  C.  J.  146,  P.  C.  1867; 
2242  C.  C. 

XLII.  Of  Wages. 

673.  In  an  action  for  servants*  waces — Held, 
that  the  annual  prescription  would  apply. 
Bafjin  eiux.  v.  Caron&  Peltier,  2  Rev.  de X^g. 
166,  Q.  B.  1847 ;  2262,  sec.  3,  C.  C. 

674.  In  an  action  by  a  domestic  for  wases,  to 
vhich  the  defendant  pleaded,  among  other  things, 
the  prescription  of  one  year  and  compensation, 
and  the  plaintifiFa,  in  answer  to  the  plea  of  com- 
pt;n<ation,  reduced  the  amount  of  tneir  claim — 
Heldythai  the  plea  of  prescription  was  insufficient 
witboat  a  tender  of  tne  oath  oTthe  defendant  as 
tt>  the  payment  of  wages,  and  an  averment  that 
2  look  was  kept  in  which  the  payments  were 

*Tlm  riffbt  to  titli«8,  and  the  rate  of  the  tithe  are  im- 

CeriptSble.  Podthre  preseriptlon  by  thirty  yean  mns 
reen  M^gfaboftofr  leotors.  Arrears  of  tlthee  can  only 
I  ke  demmded  fbr  one  year.  Tithes  mtiBt  he  paid  at  the 
■fetor's n:fidaMe.    2219 C.C. 


entered.*    Hogan  et  al,  v.  Scott  et  al.,  1  L.  C.  J. 
83,  S.  C.  1866. 

675.  The  plaintiff  brought  action  for  waees  as 
purser  of  a  steamboat — Held,  on  the  plea  of 
the  defendant,  that  the  claim  was  prescrihed  by 
three  years  under  the  statute  10  £  11  Vic.  cap. 
11,  and  that  such  plea  was  not  waived  by  pleas  of 
payment  or  compensation.  Struther  v.  Tor' 
ranee,  2  L.  C.  J.  163  &  8  L.  C.  R.  302,  S.  C. 
1858;  2262  &  2406  C.  C. 

676.  In  an  action  for  wages — Held,  that  the 
prescription  of  one  year  did  not  apply  except 
where  the  plaintiff  had  ceased  to  be  in  the 
employ  of  the  defendant  during  the  year. 
Ghmieney  v.  Lussier  et  al.,  2  L.  C.  J.  185  &  8 
L.  C.  R.  295,  S.  C.  1858. 

677.  But  held'm  the  same  case  in  appeal  that 
the  prescription  of  one  ^ear  is  absolute,  and  that 
no  such  condition  existed.  Lussier  et  al.  & 
Oloutenev,  3  L.  C.  J.  299  &  9  L.  C.  R.  433, 
Q.  B.  1869, 

678.  Action  was  brought  by  the  plaintiff  afler 
the  expiration  of  a  year  for  the  recovery  of 
wages  aue  to  him  as  master  of  a  steamer  plying 
between  Montreal  and  Laprairie,  and  the  defen- 
dant met  the  case  by  the  plea  of  prescription  of 
one  year  under  the  127th  Art.  of  tne  CotUume  de 
Paris — Held,  that  the  prescription  established 
by  such  article,  did  not  apply  to  seamen's  wages. 
Barbeau  v.  Grant,  4  L.  C.  J.  297,  S.  C.  1860: 
2262  &  2406  C.  C. 

679.  And  held,  also,  that  such  plea  would  in 
any  case  be  insufficient,  as  containing  no  affir- 
mation of  payment  or  offer  of  payment.  lb.,  & 
note  to  art.  674  supra. 

680.  In  an  action  for  services  between  a 
nephew  and  his  aunt,  with  whom  the  nephew 
lived  as  one  of  the  family,  behaving  been  brought 
up  by  her — Held,  that  his  claim  for  such  ser- 
vices was  prescribed  by  one  year.  Beaudry  v. 
BrouilUt,  3  L.  C.  L.  J.  19,  S.  C.  1867. 

XLin.  Ordinakoe  of  1570. 

681 .  In  an  action  for  fees  of  office  due  the 
plaintiff  as  clerk  of  the  Court  of  Appeals — Held, 
that  the  prescription  established  dy  the  Ordi- 
nance of  1570  and  by  the  statute  12  Vic.  cap. 
44,  was  not  an  absolute  prescription  but  merely 
a  presumption  of  payment,  and  in  pleading 
such  prescription  it  was  necessary  to  plead  pay- 
ment also  and  tender  the  oath.  Scott  et  ci.  A 
Stewart,  1  L.  C.  R.  167,  S.  C.  1860. 

XLIV.  Plead iKO. 

682.  In  a  petitory  action  where  property 
was  claimed  under  a  thirty  years'  prescription, 
and  to  establish  such  prescription  the  possession 
of  predecessors  was  invoked — Held,  that  the 
names  of  such  predecessors  must  be  set  forth  in 
the  pleading.  Lampson  v.  Taylor  et  al.  k 
Hughes  et  al.,  13  L.X!.  R.  154,  S.  C.  1862. 

683.  Prescription  is  not  pleaded  by  demurrer 
but  by  peremptory  exception .  Foueher  v.  Bour 
longer,  4  R.  L.  388,  S.  C.  1872 ;  136  C.  C.  P. 


*  Obsolete.  Under  the  Code  all  such  debts  s  re  now  abso- 
lutely extingoished,  and  no  action  can  be  maintained  on 
them  if  the  delay  of  prescription  has  expiMd.  ^7  C.  C. 
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XLV.  Renunciation  op. 

684.  In  an  action  for  dower  to  which  prescrip- 
tion was  pleaded — Held,  that  a  payment  made 
under  a  judgment,  in  favor  of  one  of  the  claim- 
ants, by  the  proprietors  of  the  immoveable 
burdened  with  the  dower  does  not  interrupt  the 

Prescription  with  respect  to  other  portions  of  the 
ower  not  claimed,  and  that  such  payment  was 
not  ecjuivalent  to  the  renunciation  of  the  pre- 
scription already  acquired.  Bisson  ei  at.  & 
MacLean  ei  at,  12  L.  C.  R.  214,  S.  C.  1862; 
2186  C.  C. 

XLVI.  What  Constitutes. 

686.  Where  the  proprietor  of  a  servitude  has 
proved  that  he  always  availed  himself  of  it 
since  its  creation  bv  act  of  donation,  and  that 
such  act  had  been  duly  registered,  the  servitude 
cannot  be  prescribed,  and  the  defendant,  though 
a  third  holder,  cannot  claim  to  be  liberated 
therefrom.  ArchambeauU  v.  Archambeault, 
16  L.  C.  J.  297,  S.  C.  1871  ;  662  C.  C. 

XLVII.  Who  May  Plead. 

686.  On  the  contestation  of  an  opposition 
claiming  land  seized,  a^inst  which  the  plaintiff 
set  up  a  prescription  or  ten  years,  acquired  bv 
ten  years  possession  of  the  defendant — Held, 
that  the  plaintiff  could  not  invoke  the  posses- 
sion of  the  defendant,  to  whom  he  had  sold  the 
land,  in  order  to  make  up  the  ten  years  posses- 
sion required  by  law.  Ruiter  v.  Thiboaeiau  & 
Torrance,  14  L.  C.  R.  306,  S.  C.  1863. 
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I.  Of  Aobnot,  687. 
n.  Of  Bad  Faith,  688. 
ni.  Of  Evidence,  689. 

IV.  Of  Fraud,  690-695. 

V.  Of  Knowledge  of  Insolvent,  696-700. 

VI.  Of  Malice,  701,  702. 

VII.  Of  Negligence,  703-706. 

VIII.  Of  Nullity  of  Marriage,  706. 

IX.  Of  Payment,  707. 

X.  Of  Reoonoiliation,  708. 

XI.  Of  Undue  Influence  in  Matters  of 
Wills,  709,  710. 

XII.  With  Regard  to  the  Laws  of  a  For- 
eign Country,  71  L. 

I.  Of  Agency. 

687.  An  action  of  damage  was  broueht  for 
the  non-delivery  of  flour  sold  by  defendant  to 
plaintiff  under  a  contract  between  them  made  bv 
a  firm  of  brokers — Held,  that  the  fact  that  such 
firm  were  regular  brokers  constituted  no  legal 
presumption  of  their  being  a  mutual  a^nt  of 
the  parties,  and  in  the  absence  of  direct  evidence 
4>f  their  being  authorized  to  sign  the  bought  and 


sold  notes,  such  notes  do  not  constitute  a  valid 
memorandum  in  writing  within  the  Statute  of 
Frauds.  Syme  ei  al.  v.  Heward,  1  L.  C.  J.  17, 
S.  C.  1856;  1736  C.C. 

II .  Of  Bad  Faith. 

688.  Held,  on  the  contestation  of  an  oppM^itioi^ 
to  a  report  of  distribution,  that  knowledge  hy  a 
creditor  when  registering  his  claim  of  the  exist- 
ence of  a  debt  not  registered  is  not  a  ptesamp- 
tion  of  bad  faith,  such  as  will  deprive  him  of  the 
advantage  he  acauires  by  reigistration,  nnle:^  he 
be  guilty  6f  fraua  and  collusion .  Rest  v.  Dal^tf 
&  Killaly,  3  L.  C.  R.  136,  S.  C.  1863. 

III.  Of  Evidence. 

689.  Where  the  defendant  pleaded  prescriDtioo 
to  an  action  on  a  promissory  note,  and  the 
plaintiffs  filed  a  letter  referring  to  a  note, without 
specifying  what  note,  which  they  claimed  inter- 
rupted the  prescription — Held,  that,  in  the  ab- 
sence of  proof  to  the  contrary,  the  note  referrett 
to  in  the  letter  would  be  presumed  to  be  the 
one  in  question,  and  the  plea  was  dismi^ed. 
Thompson  \,McLeod,l  L.C.J.  155,Sw  C.  1??67; 
1239  C.  C. 

IV.  Of  Fraud. 

690.  A  donation  made  by  a  weak  and  a^ 
person  for  a  small  annual  rent  not  exceeding 
naif  of  the  annual  revenue  of  the  property  given 
may  be  set  aside  for  fraud,  if  the  inference  ot 
fraud  be  not  rebutted  by  evidence  of  circum- 
stances which  plainly  show  that  such  inference 
is  unfounded.  Bemier  v.  Boisseau,  2  Rev.  Je 
L6g.  209,  Q.  B. 1813. 

^1.  The  apnellants  against  whom  an  attach- 
ment  in  garnisnment  was  taken  made  a  declara- 
tion claiming  certain  of  the  effecte  seized  under 
a  transfer  from  one  P  to  the  appellant,  McFai^ 
lane,  who  had  in  turn  transferred  lo  his  co-ap- 
pellant.  The  respondents  contested  the  decla- 
ration, on  which  contestation — Held,  reversing 
thejudgmentof  the  court  below,  that  the  fact  that 
these  sales  were  made  without  warranty,  did  not 
give  rise  to  a  presumption  of  fraud,  and  the 
transfers  having  been  made  by  notarial  deeds 
were  no  evidence  that  the  sales  were  not  hona 
fide.  Mc  Far  lane  et  al.  v,  Leckare  ei  al.,  11 
L.  C.  R.  374,  P.  8.  1862. 

692.  The  fact  that  a  sale  of  moveables  betwe^ 
relations  has  not  been  followed  by  displacement 
or  delivery  will  give  rise  to  a  presumption  of 
fraud  with  respect  to  third  parties  who  are  ere* 
ditors  of  the  vendor,  and  the  sale  will  be  set 
aside.  Davis  v.  Shaw,  2  R.  L.  623,  S.  C.  R.  1^7«. 

693.  Where  an  insolvent  gave  to  a  relati^Mt^ 
hypothec  on  his  property  just  before  his  as^ajsa* 
ment — Held,  that  the  relationship  would  give 
rise  to  a  presumption  of  fraud.  fFhiiuejf  ib 
Shaw,  3  R.  L.  439,  Q.  B.  1871. 

694.  In  an  action  in  rescission  of  an  unfim^hed 
contract — Held,  reversing  the  judgment  of  the 
court  below,  that  no  presumption  of  fraad  va» 
created  by  the  fact  that,  in  the  transfer  of  the 
money  due  on  account  of  the  contract,  the  atuoaat 
transferred  exceeded  the  value  of  the  vork  re- 
maining to  be  done,  as  the  creditor  of  the  traii*» 
fer  could  compel  the  transferee  to  reftuid  the 
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surplus.    Berlinguet  v.  Drolet^  12  L.  G.  R.  432, 
Q.B.  1862. 

695.  Where  in  an  action  by  an  assignee  to 
recover  propeiDty  transferred  by  an  insolvent  the 
dar  previous  to  his  assignment,  but  before  any 
act  of  insolvency  had  been  committed — Heliy 
that  there  Was  no  public  knowledge  of  the  in- 
ctolvency  so  as  to  create  a  presumption  of  fraud. 
Mayrand  v.  Salvos,  6  S.  R.  60,  S.  G.  1874  ;  Ins. 
Act  1875,  sec.  130  et  seq. 

V.  Of  Knowledge  of  Insolvency. 

696.  But  held,  that  the  brother-in-law  of  an 
ineK>Ivent  taking  transfer  from  him  of  a  portion 
of  his  property  would  be  presumed  to  know  of 
his  insolvent  condition,  liiminer  &  Bouchard 
ti  al,  7  L.  C.  J.  219,  S.  C.  1863. 

697.  And  after  public  notice  has  been  given 
of  the  issue  of  a  writ  of  attachment  in  insolvency, 
the  public  is  held  to  know  of  the  incapacitv  of 
the  insolvent  to  dispose  of  his  estate.  Malfetie 
&  Whyie  es  oual,  12  L.  G.  J.  229,  Q.  B.  1868. 

698.  And  tnis  even  during  the  pendency  of  an 
appeal  from  a  judgment  quashing  the  attach- 
ment,   lb. 

699.  And  where  one  enters  into  a  contract 
with  an  insolvent,  to  the  prejudice  of  his  credi- 
tor*, a  knowledge  of  his  insolvency  will  be  in- 
ferred from  the  circumstances  of  tlie  insolvent 
at  the  time  of  making  the  contract.  Whiineu 
Jc  S'Aw,  4  R.  L.  483,  Qi^B.  1871. 

700.  And  where  an  insolvent  was  selling  off  all 
bi«  furniture  and  tools,  this  was  held  to  create 
a  presumption  of  the  knowledge  of  his  insolvency 
in  the  party  purchasing  from  him.  Trahan  v. 
Gadbcis  &  McCaffrey  et  al.,  6  R.  L,  690,  8.  C. 
h74. 

VI.  Of  Malice. 

701.  In  an  action  of  damages  for  illegal  attach- 
ment the  court  was  of  opinion  that  tne  allega- 
tiims  of  secretion,  etc.,  in  the  aflSdavit  were  not 
proved,  but,  on  the  contrary,  the  attachment  had 
Mtied  on  altogether  insufficient  grounds  and  in- 
formation, and  that  the  plaintiff  had  suffered 
damage  thereby— -SeW,  reversing  the  iudgment 
of  the  court  below,  that  malice  would  be  pre- 
nimed,  and  that  Uie  defendant  was  liable  in 
damages  and  costs.  Denu8&  Glass, 11  L.  C.R. 
4n,Q.  B.1867. 

702.  And  where  action  of  damages  for  slander 
m  brought  by  plaintiff,  on  the  ground  that  de- 
fendant had  accused  him  of  setting  fire  to  his 
premises,  the  defendant  being  agent  of  the  com- 
pany in  which  the  premises  were  insured — 
Bed,  that,  under  the  circumstances,  it  was 
Mceswy  to  establish  malice,  as  the  defendant 
&tmi  his' position  had  a  right  to  discuss  the  indi- 
eations  ot  fraud  which  presented  themselves  and 
that  nght  destroyed  the  presumption  of  malice 
fto  htf  part.  Rimayne  v.  Wood,  5  R.  L.  301, 
B.  C.  1874. 

VII.  Of  Negligence. 

703.  When  leased  premises  have  been  injured 
Drde!>troyed  by  fire  tnere  is  a  legal  presumption 
that  the  fire  was  caused  by  the  negligence  of  the 
kv^  or  those  for  whom  he  is  responsible, 
which  can  only  be  destroyed  by  proof  of  the 


contrary.  Bapin  &  McKinnon,  17  L.  G.  J*  54, 
S.  C.  R.,  &  Boulanger  v.  McArthur,  19  L.  C.  J. 
181,  S.  C.  R.  1875. 

704.  But  where  part  of  the  building  only  is 
occupied  by  the  lessee,  while  the  other  part  is 
occupied  by  the  lessor  himself,  there  is  no  le^al 

{)resuraption  of  negligence  on  the  part  of  the 
essee  in  cases  of  fire.  AlHs  v.  Foster,  15  L.  C.  J. 
13,  S.  C.  R.  1871  &  16  L.  C.  J.  113,  Q.  B.  1872. 

705.  And  where  a  person  was  injured  by  the 
fall  of  a  beam  from  a  buildine  which  was  in 
course  of  construction—  Held,  uksX  there  was  a 
presumption  of  negligence  on  the  part  of  the  con- 
tractor and  those  lor  whom  he  was  responsible, 
which  could  only  be  destroyed  by  proof  of  pure 
accident  and  irresistible  force.  Holmes  v.  Mc 
Neven,  5  L.  C.  J.  271,  S.  C.  1861. 

Vin.  Of  Nullity  of  Marriage. 

706.  The  fact  that  the  husband  has  been 
accused  of  bigamy  and  acquitted  does  not  create 
a  presumption  of  nullity  of  the  second  marriage. 
Bum  v.  Fontaine,  4  R.  L.  163,  S.  C.  1872. 

IX.  Of  Payment,  see  PRESCRIPTION. 

707.  Payment  may  be  presumed  by  the  lapse 
of  time  or  by  any  otfier  circumstance  that  would 
render  the  fact  probable.  Allard  &  Legault  et 
al.  &  e  contra,  13  L.  C.  J.  80,  C.  C.  1968. 

X.  Of  Reconciliation. 

708.  To  an  action  of  damages  for  verbal  slander 
the  defendant  pleaded  reconciliation  founded  on 
a  meeting  he  nad  had  with  the  plaintiff  at  a 
hotel,  where  they  drank  together,  but,  according 
to  proof  made,  there  was  nothing  said  by  plaintiff 
to  indicate  that  he  had  abandoned  his  ri^ht  of 
action— -j£re2c2,  that  there  was  no  presumption  of 
reconciliation  created  by  the  meeting,  and  the 

?tea  of  defendant  must  be  dismissed.    Pepin  v. 
'acaud,  8  L.  C.  J.  218  &  14  L.  C.  R.  364,  S.  C. 
1864. 

XI.  Of  Undue  Influence  in  Matters  of 
Wills. 

709.  The  fact  that  a  legatee  is  aware  that  the 
testator  has  altered  his  will  in  his  favor  does 
not  create  a  presumption  of  undue  influence 
on  the  part  of  the  legatee.  Lacombe  et  al.  v. 
Dambourges,  3  C.  L.  J.  10,  S.  C.  1867. 

710.  Nor  does  anv  presumption  of  undue  in- 
fluence arise  from  tne  fact  that  the  testator  has 
bequeathed  une  part  cTenfans  in  his  succes- 
sion to  two  nieces  who  liberallv  and  constantly 
attended  and  nursed  him  and  nis  wife  for  sev- 
eral years  prior  to  their  decease.    lb. 

XII.  With  Regard  to  the  Laws  of  a  For- 
eign Country. 

711.  In  the  absence  of  proof  to  the  contrary, 
the  court  will  presume  the  law  of  a  foreign 
country  to  be  tne  same  as  its  own.    Brodieet  . 
ux.  V.  Cowan,  7  L.  C.  J.  96,  S.  C.  1862. 
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PEIEST— fife€  CJ.ERGYMEN. 
I.  May  Reoeite  Leoaoy,  am  LEGACY. 


PRIMOGENITURE  — See   SUCCES- 
SIGN,  Rights  of  Eldest  Son. 


PRINCIPAL— fifee  INTEREST. 


PRISON— See    CONVICTION,    IM- 
PRISONMENT,   &c. 


PRISONER. 

I.  CONFESSIOK  OF,  8M  EVIDENCE. 


PRIVATE   SIGNATURE— See  CON- 
TRACT Sous  Seing  PRIVfc. 


PRIVILEGE. 

I.  Concerning  Bridges,  see  BRIDGES. 

II.  Consensual,  712. 

III.  For 

Advances  to  Build  Vessels,  713,  714. 
Funeral  Expenses,  715,  716. 
Rent,  717. 

IV.  Granted  by  Statute,  718,  719. 

V.  Of 
Advocates,  720. 

Bailleur  defonds,  see  Of  Vendor. 
Builders,  721-724. 
C(srriers,  725-727. 

Carters,  728.  , 

Clerks,  729,  730. 

Consignee  under  Insurance  Policy,  731 . 
Crown,  732-737. 
Dernier  Equipeur,  738. 
Hotelkeepers,  739-744. 
Interim  Assignee  for  Costs,  see  INSOL- 
VENCY. 

Landlord,  745-763. 

Lessor  by  Emphyteutic  Lease,  764. 

Lessor  of  Wharf,  765. 

Members  of  Parliament,  766-768. 

Municipal  Corporations,  769. 

NeighJScring  Proprietors,  770, 

PJwsicians,  771-774. 

Pilol^,  775. 

Pledgee,  776,  777. 

Raftsmen,  778. 

Railway  Companies,  see  CARRIERS. 

Seamen,  779-787. 

ShantyTnen,  788, 789. 

Vendor,  790-813. 

Witnesses,  814,  815. 

VI.  Upon  Vessels  for  Supplies,  816. 
Vn.  Waiver  qf,  see  Of  Vendor. 

I.  Consensual. 

712.  On  the  contestation  of  an  opposition  for 
the  collocation  of  certain  moneys,  arising  from 


the  sale  of  the  goods  and  effects  of  the  defend- 
ant— Held,  that  a  privil€^  consensnel  should 
be  restricted  to  the  terms  of  the  agreement  io 
the  most  liberal  manner.  Whitney  t.  Craia  t 
Craig  &  Whitney,  1  L.  C.  J.  97  4  7  L.  C.R. 
272,*S.  C.  1857 ;  1983  C.  C. 

ni.  For 

713.  Advances  to  Build  Vessels.— The  ^ 
vancer  of  money  to  build  a  ship,  being  not  sim- 
ply a  privilege  creditor  but  a  transferee  of  the 
vessel,  is  entitled  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  vessel,  in  preference  to  tne  work- 
men employed  in  building  and  coDipleting  her, 
and  art.  2383,  sec.  8,  of  me  Civil  Code  cannot 
be  construed  to  postpone  his  claim  to  others,  not- 
withstanding that  the  vessel  has  not  yet  made 
a  voyage.  Germain  v.  Gingras  &  JameSy  1 
Q.  L.  R.  349,  S.  C.  R.  1869 ;  2376  et  seq.  C.  C. 
and  note  to  art.  368,  page  826,  supra. 

-714.  And  in  another  case  in  which  the  plain- 
tiff seized  a  vessel  in  course  of  construction  bj 
the  defendant,  and  an  intervention  was  filed  bj 
a  third  party  who  had  advanced  the  money  to 
build  it,  relymgon  an  Agreement  sous  seing prit^, 
but  which  was  not  in  accordance  with  the  sta- 
tute 19  Vic.  cap.  50,  in  that  it  was  neither  wit- 
nessed nor  registered — Held,  that  it  did  not  con- 
fer an}'  risht  to  the  vessel,  and  could  nut  avul 
against  the  rights  of  the  creditor,  even  on  a 
subsequent  registration.,  Peters  k,  OUter  k 
Lane,  2  Q.  L.  K.  231,  S.  C.  1876 ;  2376  et  seq. 
C.  C. 

715.  Funeral  Expenses. —  Privileged  funeral 
expenses  comprise  only  those  which  are  suitabir 
to  the  rank  and  station  of  the  deceased  at  the  tiuit 
of  his  death.  Beaudry  v.  Desjardins  &  Desiar- 
dins  et  al.  &  Thomas,  4  R.  L.  555,  S.  C.  R-  hill 

716.  And  held,  also,  that  the  registration  ct 
such  expenses  against  the  immoveable  profit) 
of  the  oeceased,  though  under  seizure,  if  withii 
the  delay  fixed  by  law  is  good  and  valid.  Ib.,^ 
2106  4&  2107  C.C. 

717.  Rent. — On  an  opposition  by  a  landlord  tc> 
be  collocated  by  privilege  for  his  rent — Held,  that 
he  could  only  have  a  lien  by  verbal  lease  fur 
three  terms  expired  and  the  current  term 
Ricard  v.  St.  Denis,  3  R.  L.  456,  S.  C.  1826 ; 
2005  C.  C. 

IV.  Granted  by  Statute. 

718.  The  auteur  of  the  plaintiff  obtained  from 
the  L^islature  the  right  to  build  a  bridge  over 
the  river  Yamaska,  and  to  charge  toll  there- 
for,  prohibiting  at  the  same  time  all  other  pe^ 
sons  to  build  a  similar  bridge  within  a  mile  or 
upwards,  or  half  a  league  or  under,  from  the 
bridge  to  be  erected  bv  tlie  grantee  under  a  pea- 
altv  of  fine,  but  added  **  that  nothing  in  the  said 
"  Act  shall  deprive  the  public  of  the  right  bi 
'*  cross  said  river  within  the  limits  mentiooed 
*'  by  means  of  ford  or  canoe,  or  in  any  othtf 
*'  manner  without  payment  or  charxe  " — BdL  j 
that  the  rights  of  the  grantee  which  had  beec 
ceded  to  plaintiff  consisted  simply  m  the  right  I 
to  collect  the  tolls  of  his  brieve,  and  that  a&v 
other  person  ma^  construct  a  bridge  within  tiie| 
said  limits,  provided  it  was  not  for  the  P^^F^ 
of  gain .     Ovrard  v.  Boulanger  et  al.,  17  L.  C.  i. ' 
263,  S.  C.  1872. 
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719.  And  held,  also,  that  the  defendants  hav- 
ing constructed  a  bridge  for  the  use  of  thera- 
seives  and  four  other  co-proi)rietor8,  without 
charging  tolls,  was  not  a  violation  of  the  privi- 
lege of  the  plaintiff.    lb. 

V.  Of 

720.  Advocates. — An  advocate  or  attorney, 
being  garnishee  in  a  ca^^e,  cannot  refuse  to 
declare  what  money  or  effects  he  has  in  his 
hands  belonging  to  the  defendant,  his  client,  on 
the  ground  that  his  doing  so  would  be  a  betrayal 
of  professional  confidence.  McKenzie  ei  ah  v. 
McKemie  &  McKenzie  etal.,  9  L.  C.  J.  87,  8.  C. 
1864. 

721.  Builders — A  mason  has  a  special  privi- 
lege in  the  nature  of  a  mortgage  upon  any  build- 
ing erected  by  him  or  for  repairs.  Jourdain  & 
MirUU,  S.  R.  263,  K.  B.  1827  ;  2013  C.  C. 

722.  But  this  privilege  will  not  be  allowed  to 
the  prejudice  of  other  creditors  of  the  property, 
unless  within  a  year  and  a  day  there  be  something 
specific  to  shew  the  nature  of  the  work  done,  or 
the  amount  of  the  debt  due  thereon .    lb. 

723.  Where  a  transferee  of  a  builder's  privi- 
lege on  an  immoveable  claimed  to  be  collocated 
for  the  amount  of  his  claim  at  the  distribution  of 
the  money  arising  out  of  the  sale  of  the  immovea- 
ble, and  his  claim  was  opposed  by  the  vendor,  on 
the  ground  that  he  was  entitled  to  be  collocated 
according  to  the  full  value  of  the  naked  proper- 
ty, it  was  ordered  thtft  an  expertise  be  made, 
and  that  the  bailleur  de  fonds  be  so  collocated 
according  to  the  full  value  of  the  naked  proper- 
ty. Doutre  v.  Green  &  Elmdge,  6  L.  C.  J.  i62, 
8.  C.  1861 ;  2109,  sees.  7  &  8,  C.  C. 

724.  And  on  an  opposition  by  a  builder  for 
his  claim  on  the  property  seized,  the  plaintiff 
contesting — Heldy  that  the  builder  is  without 
privilegje  upon  real  estate  when  he  has  not  com- 
plied with  the  requirements  of  C.  S.  L.  C.  requir- 
ing A  proems-verbal  to  be  made  before  the  work  is 
commenced,  for  establishing  the  value  of  the 
premises,  and  a  second  j^oc^-verhal  within  six 
months  after  the  completion  of  the  work,  in  order 
to  establish  the  value  of  the  work,  and  also  that 
the  acceptance  of  the  work  be  registered  within 
thirty  days  from  the  date  of  iheproc^verhal  in 
order  to  secure  the  privilege.  Ulapin  v.  Nagle 
&  McGmnia  &  Clapin, 6  L.  G.  J.  1%,  S.  G.  1861 ; 
2013  C.  C. 

725.  Carriers. — ^A  common  carrier  has  a  pri- 
nlege  upon  every  poYtion  of  the  goods  carried 
for  the  payment  of  the  whole  freight  due  by  the 
owner  or  consignee  of  the  goods.  Brearier  v. 
Hooker  et  al.,  7  L.  G.  R.  66,  S.  C.  1857;  1679 
C,C. 

726.  The  garnishees,  a  railway  company,  in 
answer  to  an  attachment  in  garnishment,  made 
a  declaration  claiming  a  privilege  on  the  pro- 
ceeds of  the  goods  of  the  defendant  for  a  balance 
of  freight  due  according  to  a  printed  condition  on 
certain  receipt  notes,  the  goods  having  been  sold 

S  consent  of  defendant  after  his  insolvency  for 
e  benefit  of  whom  it  might  concern — Heidi 
that  proof  that  the  defendant  had  received 
receipt  notes  containing  the  condition  referred  to, 
aod  that  such  receipt  notes  had  been  issued  by 
the  company  for  years,  and  had  not  been  objected 
to  by  the  defendant,  did  not  constitute  an  agree- 
ment that  the  company  should  have  a  general 


Hen  on  the  goods,  and  that,  consequently,  the  pro- 
ceeds of  the  saler  were  properly  attached,  and 
were  available  to  the  creditors  of  the  defendant. 
Fiizpatrick  v.  Cusack  &  The  Grand  Thmnk 
Railway  Company  of  Canada,  12  L.  G.  B.  306, 
S.  C.  1862;  1679  G.G. 

727.  Where  a  bill  of  lading  contained  a  condi- 
tion that  demurrage  would  be  charged  on  all  cars 
not  unloaded  within  twenty-four  hours  after  arri- 
val— Held,  that,  under  such  condition,  there  was 
a  privilege  upon  the  goods  carried  as  well  for 
demurrage  as  for  freight.  Murray  v.  The 
Grand  Think  Railway  ZJompany  of  Canada,  6 
R.  L.  746,  G.  G.  1874 ;  2463  G.  C. 

728.  Carters. — ^A  carter  who  has  the  care  of  a 
carriage  has  a  right  of  retention  on  such  car- 
riage for  payment  of  his  wages.  Ryland  v. 
Gingrasy  3  Rev.  de  L6^.  300,  K.  B.  1848. 

729.  Clerks. — The  privilege  of  a  clerk  in  a  com- 
mercial house  on  the  stock  of  his  employer  is 
confined  to  the  wages  due.  Earl  et  al.  v.  Ca^ey 
&  <itt?6r«,  4  L.  G.  R.  174,  S.  G.  1853 ;  Ins.  Act  1875, 
sec.  91,  &  G.  40  Vic.  cap.  41,  sec.  22. 

730.  A  merchant's  clerk  has  no  lien  or  privi- 
lege upon  the  goods  of  his  employer  for  a  sum  of 
money  wliich  may  accrue  and  become  due  to 
him  as  such  after  the  institution  of  the  action. 
P&uire  &  Poutre  et  al.  &  Laviolette,  6  L.  G.  R. 
463,  S.  G.  1866. 

731.  Consignee  under  an  Insurance  Policy. ^^ 
To  an  action  upon  a  policy  of  insurance  on  a 
cargo  of  peas,  to  which  the  want  of  insurable  in- 
terest was  pleaded — Held,  that  a  person  who  in- 
sures as  agent  for  another  cannot  recover  on 
such  policy  in  his  own  name  as  principal,  and, 
consequently,  before  a  consignee  can  sue  for  in- 
demnity under  a  policy  effected  in  his  own  name 
upon  goods  belonging  to  another,  he  must  shew 
such  insurable  interest  in  the  goods  as  would 
entitle  him  to  recover ;  but  if  he  lias  a  lien  upon 
the  goods  for  advances,  or  otherwise,  he  can  re- 
cover to  the  extent  of  his  lien,  provided  the  lien 
attaches  specially  to  those  goods.  Cusack  v.  The 
Mutual  Insurance  Company  of  Buffalo,  6 
L.  G.  J.  97,  S.  G.  1862  ;  1740  &  2472  G.  C. 

732.  Crown. — A  claim  of  the  Grown  for  mon- 
eys belonging  to  it  carries  a  privilege  on  the  per- 
sonal property  of  the  debtor  insolvent.'  Benja- 
min V.  Brewster  &  Cartier,  7  L.  G.  J.  281,  8.  G. 
1862;  1994,  sec.  10,  G.G. 

733.  Wherejproceedings  are  had  effecting  the 
rights  of  the  Grown,  the  court  has  a  right  to  or- 
der that,  before  proceeding,  notice  be  given  to 
the  Attorney-General.  Clark  v.  Kelly  &  The 
Mayor,  Sc,  of  Sorel,  12  L.  G.  J.  206,  8.  G.  R. 
1868. 

734.  Under  the  old  law  (which  has  been  con- 
firmed by  the  Gode  without  extension)  the  Grown 
has  a  privilege  only  on  the  property  of  those  im- 
mediately accountable  to  it  for  the  mana^ment 
of  the  moneys  belonging  to  the  Grown,  anawhich 
is  under  the  entire  control  of  the  sovereign,  and 
a  sheriff  under  the  judicial  system  of  Lower 
Ganada  is  not  so  accountable,  but  is  simply  an 
officer  of  the  courts  of  that  Province,  and  the 
Grown  has  no  privilege  on  his  property.  The 
Attorney  General  v.  Marchand  et  al.,  6  R.  L. 
361,  8.  C.  1874 ;  1994,  sec.  10,  &  2032  G.  G. 

735.  And  held,  also,  that  the  surety  given  by 
a  sheriff  is  not  a  penalty,  which  by  law  must  go 
exclusively  to  the  Grown  when  forfeited,  but  . 
must  in  terms  of  the  law  and  the  Act  of  Surety- 
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ship,  CO,  not  only  to  the  Crown,  but  to  all  persona 
who  have  suffered  by  the  defalcation  of  that 
functionary.    lb. 

736.  The  privilege  of  the  Crown  for  its  claims 
over  those  or  private  individuals,  being  one  of  the 
minor  prerogatives  of  the  Crown,  is  governed  by 
the  law  of  Canada  derived  from  France,  and  not 
by  the  law  of  England.  Monk  &  Ouimet,  19 
L.  C  J.  71,  Q.  B.  1874. 

737.  And  the  French  Ordonnance  of  1669  is  not 
the  original  of  the  le^l  hypothec  of  the  Crown, 
but  sucn  privilege  existed  m  France  by  the  juris- 
prudence of  the  country  before  the  creation 
of  the  Censeil  Sup&rieurt  in  1663.  lb.,  k  1989, 
1994  &  2032  C.C. 

738.  Dernier  JEqvipeur. — The  dernier  4(mi- 
peur  is  entitled  to  a  writ  of  attachment  berore 
judgment  for  the  amount  of  his  claim  on  the 
vessel  subject  to  it,  even  when  several  months 
have  elapsed  since  the  debt  was  incurred,  and 
the  proprietor  has  been  in  possession  of  his  vessel. 
Gerard  v.  Si.  Louis,  6  R.  h,  46,  C.  C.  1874; 
2383,  sec.  6,  C.  C. 

739.  Hoielkeeners. — A  person  hired  a  room 
from  the  defendants,  hotelkeepers,  and  gave  a 
concert  therein,  for  which  purpose  the  plain  tiff 
lent  the  use  of  a  piano  of  wnich  he  kept  the  key 
until  the  concert  was  over,  after  which  it  was 
again  locked.  The  person  failed  to  pay  for  the 
room,  and  the  defendant  seized  the  piano  for 
the  rent.  On  an  attachment  in  revendication 
issued  by  the  plaintiff— ^62(2,  that  the  hotel- 
keeper  had  n#  privilege  on  the  piano  to  the  pre- 
judice of  the  owner.  Brown  v.  Hogan  et  al.,  4 
L.  C.  R,  415,  S.  C.  1864,  &  Pierce  &*  The  Mayor, 
Ac,  of  Montreal,  3  L.  C.  J.  122,  S,  C.  1859; 
1640  &  1622  C.  C.  &  Q.  39  Vic.  cap.  23,  sec.  1. 

740.  And,  in  a  similar  case,  where  the  piano 
had  been  brought  into  the  hotel  by  a  permanent 
boarder — Held,  that  the  hotelkeeper  had  no 
privilege  on  the  piano,  or  right  of  retention  as 
against  the  owner  of  the  piano.  Nordheimer  et 
€U.  V.  Hogan  etal.,  2  L.  C.  J.  281,  8.  C.  1858. 

741.  In  an  action  by  the  plaintiff  to  re vendicate 
his  trunk  detained  by  the  landlord  of  a  hotel  for 
his  account  for  plaintiff's  board,  which  was  by 
the  month — Held,  that  the  art.  175  of  the  Cou- 
tumede  Paris, on  which  defendant  relied,  did  not 
apply  to  the  case  of  a  boarder  by  the  month,  and 
that  the  hotelkeeper  had  a  privilege  only  on  the 
effects  of  travellers  and  others  who  remained 
from  day  to  day.*  BUau  v.  Belliveau,  4  L.  C.  J. 
366,  S.C.  1860. 

«  Every  innkeeper,  boarding-lfottse  keeper,  and  lodging- 
hoiiae  keeper  shall  have  a  lien  on  the  Daggaae  and  pro- 
perty of  hte  ffueet,  boarder,  or  lodj^r,  for  the  valoe  or 
prioe  of  anv  food  or  aocommodatlon  nirnlshed  to  such 
ffiiest,  boarder  or  lodger,  and,  in  addition  to  all  other  reme- 
dies provided  by  law,  nhall  have  the  right,  in  case  the 
same  shall  remain  unpaid  for  three  months,  to  sell  by 
publio  auction  the  bagj^age  and  property  of  such  guest, 
boarder,  or  lodger,  on  giving  one  week's  notice  by  adver- 
tisement in  a  newspaper  published  in  the  municipality  in 
which  such  inn,  boarding-hon»e,  or  lodging-house  is  situ- 
ate, or,  in  case  there  shall  b**  no  newmaper  published  in 
snoh  munidpality.  in  a  newspaper  publishea  nearest  to 
such  inn,  board!  ug-house  or  lodging-nonse,  of  such  intend- 
ed sale,  stating  the  name  of  the  guest,  boarder  or  lodger,  the 
amount  of  his  indebtedness,  a  description  of  the  baggage 
or  other  property  to  be  sold,  the  time  and  place  ofssJe, 
and  the  name  of  t lie  auctioneer,  and,  after  such  sale,  such 
innkeeper,  boarding-huuse  k«>eper,or  lodging-house  keep* 
er  may  apply  the  proceeds  of  such  sale  in  payment  of  the 
amount  due  to  him.  and  the  costs  of  such  advertising  and 
sale,  and  shall  pay  over  the  surplus  (if  any)  to  the  person 
entitled  thereto,  on  application  oeing  made  by  him  there- 
for,    Q.  8B  Vio.  cap.  SBt  sec.  1. 


742.  Where  an  attachment  in  revendication 
was  made  b^  the  plaintiff  for  the  purpoc^  of 
recovering  his  wearing  apparel,  which  bad  been 
seized  by  the  landlord  or  the  inn  where  he  lived 
— Held,  that  the  latter  had  a  right  to  seize  tht 
effects  of  a  person  boardine  from  day  to  dav,  bm 
not  of  boarders  by  the  week,  and  the  attachment 
was  therefore  maintained,  but  without  cosu. 
Verbois  &  Saucier,  7  L.  C.  J.  126,  S.  C.1860. 

743.  A  hotelkeeper  has  a  privilege  and  righi 
of  retention  for  hotel  charges  on  effects  deposited 
with  him,  and  that  even  when  they  do  not  be- 
long to  the  person  charged,  but,  on  the  contraiy, 
belong  to  another,  to  the  knowledge  of  the  hotel- 
keeper.  Lachapelle  &,  Benaud,  6  B.  L.  217, 
Mag.  Court,  1873. 

744.  But  this  privilege  exists,  however,  only 
for  necessary  and  reasonable  expenses.    lb. 

746.  Landlord.'-^lf  a  defendant,  pending  & 
seizure  of  his  furniture  for  rent,  removes  what 
is  so  seized  to  other  lodgines,  the  new  landk>ni 
acquires  no  privilege  to  the  prejiidice  of  tht! 
former  landlord.  Sagnon  v.  McLeish,  2  Rev. 
de  Leg.  &  Campbell,  2  Bev.  de.  Leg.  440,  K.  B. 
1811. 

746.  The  landlord's  privilege  for  rent  do^s 
not  extend  to  horses  seized  on  the  preniiFe:*  in 
the  case  of  a  dwelling  leased  in  town.  ValHhes 
V.  Bagloj  &  Burkitt,  2  Bev.  de  L4g.  440,  K.  B. 
1820. 

747.  Where^the  lessor  had  got  judgment  bv 
saisie  gagerie'tLnd  execution  was  issued,  bat 
before  the  day  of  sale  the  money  was  paid  iii 
and  deposited  in  court,  and  another  creditor  bv 
opposition  claimed  a  dividend  on  the  niooe} 
paid  in  on  the  ground  that  there  was  no  pri\  i- 
lege  on  money  paid  in  that  manner,  but  only 
on  the  proceeds  of  the  sale — Held,  that  tbt 
opposition  must  be  dismissed  on  the  grouD<i 
that  the  money  paid  represented  the  guua- 
which  had  been  seized,  and  which  were  tU 
lessor's  pledge  for  his  rent.  Wilson  ▼.  Spencet 
&  Smith,  3  B.  L.  466,  S.  C.  1828 ;  1619  C.  C. 

748.  And  where  the  lease  was  a  verbal  one— 
Held,  that  the  lessor's  privile^  oould  only  U 
claimed  for  three  months  expired  and  the  cur 
rent  one,  etc.  Ricard  v.  Si.  Vents,  3  B.  L.  430. 
S.  C.  1826;  2005  C.C. 

749 .  Under  a  writ  of  saisie  gaaerie  the  plaintif 
seized  a  quantitv  of  brick  and  nearth  stones  vl 
the  whan,  for  the  rent  of  which  the  action  «a>* 
brought.  A  third  party  intervened  and  c]aimt^l 
the  bricks,  etc. — Eteld,  reversing  the  judgmeni 
of  the  court  below,  that  the  seizure  was  good,  a- 
the  effects  seized  were  subject  by  law  to  th- 
privilege  of  the  landlord  as  goods  and  merchaa* 
dise  stored,  kept  and  placed  for  deposit  and 
sale  upon  the  said  whan  by  the  agent  or  fhcxo: 
of  the  owner,  who  had  power  to  pledge  the  goodi*. 
and  the  intervention  was  dismiss^.  Jones  ^ 
Anderson  &  Carr,  2  L.  C.  B.  154,  Q.  B.  1852. 

750.  Where  a  landlord  opposed,  claiming  a 
privilege  for  his  rent  for  the  quarter  then  alou: 
to  expire  and  for  the  three  quarters  which  would 
be  due  on  the  first  of  May  following — Hehi, 
m ai n tain ing  the  opposition .  Earl  et  al.y.  Ca^fy 
&  Baisseau,  4  L.  C.  B.  30,  S.  C,  &  4  L.  C.  R 
466,  Q.  B.  1855. 

751 .  A  lessor  has  a  right  to  follow  the  eflect« 
of  his  tenant  when  they  have  been  removed 
from  the  premises  subject  to  his  privilege,  aiKi 
that  as  well  for  the  rent  due  as  for  that  to  be 
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come  due  thereafter.    Aylufin  et  al.  &  Gilloran, 
4  h.  C.  R.  360,  Q.  B.  1854. 

752.  In  August,  1853,  the  respondent  took 
oat  a  saisie  gagerU  against  the  goods  and 
chattels  of  one  M,  his  tenant.  In  September, 
1854,  be  obtained  Judgment,  but  did  not  execute 
it  at  that  time.  In  May,  1855,  the  goods  were 
removed  into  the  premises  of  the  appellant. 
1^0  saisie  gagerie  par  droit  de  suite  was  taken 
OQt  bj  the  respondent  within  eight  days,  but 
some  time  after  the  expiration  of  the  eight  days 
he  took  out  a  writ  of  venditioni  exponas  in 
virtue  of  which,  after  several  contestations,  the 

rs  and  chattels  were  sold — Held,  reversing 
judgment  of  the  court  below,  that  the 
respondent  had  lost  his  privilege  as  lessor,  and 
that  the  appellant  had  acquired  a  privilege  upon 
■the  goods  to  his  prejudice.  Johnston  &  Bonner, 
7  L.  C.  R.  80,  Q.  B.  1857. 

753.  Action  in  revendication  was  brought  to 
recover  possession  of  a  piano  which  had  been 
let  for  the  purpose  of  a  concert,  and  the  defen- 
dant had  seized  it,  claiming  a  lien  for  the  rent 
of  the  hall  in  which  the  concert  was  held — 
Held^  that  they  could  not  claim  such  a  privi- 
lege under  the  circumstances,  and  the  action  ' 
was  maintained.  Pearce  v.  The  Mayor,  Ac, 
of  Montreal^  3  L.  C.  J.  122,  S.  C.  1859  j  1620 
JL- 1622  C.  C. 

754.  In  an  action  of  saisie  gagerie  by  a  land- 
lord for  rent,  the  f\irniture  seized  was  claimed 
bv  the  intervening  party  as  guardian  ander  the 
assiznee  of  the  estate  of  defendant  who  was 
insolvent  and  had  made  an  assignment  the 
year  previous,  of  the  lease  in  question.  The 
plaintiff  contended  he  had  a  privilege  upon  the 
property]  seized,  it  being  upon  the  leased  pre- 
niises  with  the  knowledge  and  consent  of  the 
intervening  party,  where  it  had  remained  over 
-eifrht  months  previous  to  the  seizure.  At  the 
trial  a  witness  of  the  intervening  party,  and  his 
80D  proved  that  the  furniture  seized  was  carried 
bv  his  Other's  team  and  put  into  the  premises 
in  question.  Judgment  for  intervening  parties 
with  costs.  Cole  v.  Williams  &  Woods,  3 
C.  L.  J.  144,  C.  C.  1867. 

755.  The  privil^e  given  to  a  landlord  by 
the  Coutunie  de  Paris  over  moveables  found  on 
the  premises  leased  bv  him  is  founded  on  the 
presuraptioD  that  such  moveables  are  the  pro- 
perty ot  the  lessee,  and  do  not  extend  to  such 
goods  as  the  lessor  must  have  known  do  not 
belong  to  the  lessee.  Easttu  &  Les  CurS  ei 
Marguilliers  de  VCEuvre  et  Fdbriaue  de  la  Pa- 
Touise  de  Montrial,  12  L.  C.  J.  U  &  17  L.  C.  R. 
418  &  3  C.  L.  J.  125,  Q.  B,  1867 ;  1622  C.  C. 

756.  The  privilege  of  the  landlord  does  not 
extend  to  goods  stored  in  the  premises  under  an 
arraagement  with  the  lessee  except  for  the 
amount  of  such  stor^e  as  remains  due  under 
such  arrangement.  Senaud  et  al.  &  Hood,  12 
L.  C.  J.  197,  Q.  B.  1868 ;  1621  C.  C. 

757.  The  privilj^  of  the  landlord  on  the 
proceeds  oi  the  enecta  fodnd  on  the  premises 
leased  is  not  affected  by  the  Insolvent  Act  of 
1864,  and  has  precedence  over  the  privilege  of  the 
assignee  and  the  insolvent  for  the  costs  of  their 
nispective  discharges  under  the  Act.*    Morgan 

^*Tto  preflaraitial  lien  of  the  landlord  fbr  rent  in  the 
Pravtnces  ot  Ootarlo,  New  Bmnswiok,  Nova  Scotia, 
Bntiflb  Coluabla,  Prinoe  Kdward  Island  or  Manitoba,  is 
Rstrieted  to  the  arrean  of  rent  dae  during  the  period 


in  re  &  Whyte  &  Biron,  13  L.  C.  J.  187,  S.  C. 
1867. 

758.  A  landlord's  gage  on  the  effects  in  the 
premises  leased  will  not  prevent  the  sale  of 
such  effects  to  a  third  party,  even  when  rent  is 
due,  unless  the  landlord  seizes  and  prosecutes 
the  seizure  to  judgment.  Archibald  v.  Sfuiw  & 
Macdonald  et  vir.,  14  L.  C.  J.  277,  C.  C.  & 
S.  C.  R.  1869j  1619  C.C. 

759.  Goods  which  have  been  sold  at  judicial 
sale,  and  are  allowed  to  remain  where  they  were 
sold  as  part  of  the  furniture  of  the  place,  are 
subject  to  the  landlord's  privilege  for  rent. 
L4vdlU  V.  LahelU,  16  L.  C.  J.  54,  S.  C.  1872 ; 
1622  C.  C. 

760.  In  an  action  by  a  lessor  for  rent — Held, 
that  the  landlord's  privilege  extends  to  the 
moveable  property  of  the  sub-tenant  found  on 
the  premises  as  well  as  of  the  lessor  himself,  if 
the  latter  by  his  lease  was  forbidden  to  sublet. 
Amoldi  et  al.  v.  Grimard  &  Bolay,  5  R.  L. 
748,  C.  C.  1874;  1621, 1638  &  1639  C.  C. 

761.  The  articles  enumerated  in  article  ]r622 
of  the  Civil  Code,  as  exempt  from  the  landlord's 
privilege,  are  only  illustrative  of  the  description 
of  effects  which  are  so  exempt,  and  a  piano 
stored  with  a  piano  dealer  by  a  third  party  is 
only  transiently  on  the  premises,  and  is  there- 
fore not  subject  to  the  landlord's  privilege.  Ire- 
land k  Henry  et  al.,  20  L.  C.  J.  327,  Q.  B. 
1876. 

762.  And  in  another  case  in  which  the  land- 
lord seized  all  the  goods  and  effects  found  on 
the  leased  premises,  including  those  of  a  sub- 
tenant, and  the  latter  intervened,  claiming  that 
he  was  only  liable  in  so  far  as  he  was  indebted 
to  his  immediate  lessor,  but  it  was  proved  that 
the  sub-lease  was  made  without  the  consent  of 
the  landlord  and  in  violation  of  the  conditions 
of  the  principal  lease — Held,  reversing  the 
judgment  of  the  court  below,  that  the  sub-lessee 
was  liable,  and  that  all  the  goods  found  on  the 
premises  were  subject  to  the  landlord's  privilege 
for  rent.*  Les  Saeurs  de  la  Chariti  de  VHopi- 
tal  O&n&ral  de  Montreal  &  Yuile  et  dl.,  20 
L.  C.  J.  329,  Q.  B.  1875. 

763.  Deals  manufactured  for  saw  logs  and 
sent  to  a  mill  to  be  satrn  are  not  subject  to  the 
landlord's  privilege  for  rent,  but  com  *■  within 
the  exception  declared  in  article  1622  of  the 
Civil  Code.  Price  ei  al,  &  Hall,  2  Q.  L.  R. 
88,  Q.  B.  1876. 

764.  Lessor  by  Emphyteutic  Lease. — The 
lessor  of  an  emphyteutic  lease  cannot  claim 
arrears  due  in  virtue  of  such  lease  in  preference 
to  a  creditor  of  the  lessee  who  has  registered 
before  him.  T6tu  v.  Martin  &  La  Soci6t6  de 
Construction  de  Quebec,  7  L.  C.  R.  42,  S.  C. 
1857. 

766.  Lessor  of  Wharf. — The  lessor  of  a  wharf 
has  a  ri^ht  of  seizure  on  the  thing  found  on  the 
wharf  tor  the  payment  of  his  rent.    Jones  & 


of  six  months  last  previous  to  the  oxeoution  of  a  deed  of 
atfsignmeDt,  or  the  issue  of  a  writ  of  attachment  under 
this  Act,  as  the  case  mav  be,  and  from  thence  so  long  ss 
the  assignee  shall  retain  the  premise  leatied.  In  the 
province  of  Qni^bec  the  preferential  lien  or  privilege  of 
the  lessor  shall  be  governed  by  the  provisions  of  the 
Civil  Code.  Ins.  Act,  1875,  sec.  74  A  CT  40  Ylo.  cap.  41, 
s.  19. 

•The  right  inoludes  also  the  effects  of  the  under 
tenant  in  so  /kr  cu  he  is  imeMted  to  the  <eisee.  1621 
C.C. 
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Lemesurier  et  al.,  2  Rev.  de  L6g.  31 7^  Q.  B. 
1840. 

766.  Members  of  Parliament. — Where  a  de- 
fendant, arrested  and  imprisoned  under  a  capias, 
petitioned  for  his  release  on  the  ground  of  privi- 
lege as  a  member  of  the  Legislative  Council  of 
Canada — Held,  that  such  privilege  did  not  attach 
to  members  of  the  Canadian  Legislature  in  virtue 
of  any  law  or  usage  or  by  reason  of  any  analog 
between  it  and  the  Parliament  of  Great  Britain, 
but  that  it  attached  solely  on  the  ground  of 
necessity,  within  which  the  case  of  the  petitioner 
did  not  fall,  the  Assembly  having  been  prorogued 
some  time  previously,  and  the  petitioner  not  be- 
ing then  engaged  in  any  parliamentary  duj^  or 
service.  Ouvulier  et  al.  v.  JHfunro,  4  L.  C.  R. 
146,  Q.  B.  1848. 

767.  On  a  motion  for  habeas  corpus — Held, 
that  a  member  of  the  Provincial  rarliament 
held  at  Quebec,  the  place  where  he  is  resident, 
arrested  eighteen  days  after  its  dissolution  for 
treasonable  practises,  and  during  his  confinement 
elected  a  member  of  a  new  Parliament,  is  not 
entitled  lo  privilege  from  such  arrest  by  reason 
of  his  election  to  either  Parliament.  Bedard 
exp.y  S.  R.  1,  K.  B.  1810. 

768.  And  held,  also,  that  two  paners  purport- 
ing to  be  indentures  of  election  proaucea  in  sup- 
port of  such  motion  were  not  sufficient  evidence 
of  his  being  such  member,  so  as  to  entitle  him  to 
the  benefit  of  the  writ.    lb. 

769.  Municipal  Corporations. — The  corpora 
ation  of  the  city  of  Quebec  has  no  privilege  up- 
on immoveable  property  for  the  assessments 
imposed  u]x>n  the  same,  such  privilege  not  hav- 
ing been  given  by  the  act  of  incorporation,  and 
having  no  existence  at  common  law.  Ensor  v. 
Orkney  &  The  Mayor  et  al.  of  Quebec,  3  L.  C.  R. 
289,  S.C.  1851. 

770.  Neighborina  Proprietors.  —  Opposition 
for  payment  was  hied  by  the  opposant  against 
moneys  arising  from  the  judicial  sale  of  property 
adjoining  his  own,  claiming  to  be  paid  by  privi- 
lege the  amount  of  one-half  the  cost  of  a 
wall  which  had  been  erected  between  the  two 
properties,  the  whole  of  the  money  for  which  had 
been  advanced  by  himself — //eld,  that,  as  no  ex- 
per(ise  had  been  filed,  showing  the  condition  of 
the  property  prior  to  the  construction  of  the 
wall,  and  that  such  a  wall  was  necessary  and, 
moreover,  as  the  claim  had  not  been  registered, 
that  the  opposition  must  be  dismissed  with  costs. 
Stillings  et  vir.  &  McOillis  &  Coveney,  14 
L.  C.  R.  129,  S.  C.  1863. 

771.  Physicians. — Since  the  passing  of  the 
Provincial  Act  32  Vic.  cap.  32,  amending  art. 
2260  of  the  Civil  Code,  a  physician  has  the  right 
to  prove  the  nature  and  auration  of  his  services 
for  fiw^  years,  where  such  services  have  been 
rendered  before  tlie  passing  of  the  said  Act. 
Whyte  V.  DeBonald,  14  L.  C.  J.  133,  C.  C.  1869 ; 
2003  C.  C. 

772.  A  physician's  account  for  professional 
services  rendered  during  the  la?-t  iUness  is  not 
reducible  by  reason  of  the  insolvency  of  the 
deceased.  Beaudry  v,  De^ardins  &  divers  & 
Desjardins  &  Thomas,  16  L.  C.  J.  267,  S.  C.  R. 
1871. 

773.  Nor  is  such  claim  for  professional  ser- 
vices during  the  last  illness  reducible  by  rea- 
son of  relationship  between  him  and  the  de- 
ceased,   lb. 


774.  And  the  registration  of  such  claim 
against  the  immoveable  property  of  the  de- 
ceased, though  under  seizure  within  the  delay 
fixed  by  law,  is  good  and  valid.  lb.  &  2107 
C.  C. 

776.  Pilots, — A  pilot  has  a  privilege  for  hb 
wages  upon  a  vessel,  althoaeh  she  may  have 
changed  owners  in  the  interval  between  iIm  per- 
formance of  the  pilotage  and  the  institution  of 
the  action.  ITie  Premier  in  re,  6  L.  C.  R.  493, 
S.  C.  1864;  2383  C.C. 

776.  Pledgee—The  pledgee  of  goods  for  ad- 
vances made  has  a  lien  on  such  goods,  and  can 
hold  them  even  against  the  owner,  and  that 
even  where  the  gocxls  are  pledged  by  an  aeent 
to  the  knowledge  of  the  pledgee,  at  least  where 
the  agent  has  not  had  notice  from  the  owner  o( 
want  of  authority.  Johnston  et  al,  &  Lamer,  6 
L.  C.J.77,Q.B.  1861. 

777.  Nor  is  the  lien  extinguished  by  the 
pledgee  transferring  for  value  negotiable  notea 
whico  he  had  taken  for  advances,  if  the  notes 
come  back  again  into  the  pledgee's  hands,in  con- 
sequence of  their  not  being  paid  at  mataritv. 
lb.,  1739, 1748  &  1761  C.  C. 

778.  Raftsmen. — On  a  contestation  arisiajj 
out  of  the  seizure  of  a  quantity  of  timbei^— 
Held,  that  raflsmen  have  no  privil^e  or  rigbt 
of  retension  as  to  the  raft  upon  the  timber  of 
which  they  have  been  empWed.  Duguof  v. 
Fleurant  k  Bennett  et  al,  I  Q.  L.  R.  87,  S.  C. 
1872. 

779.  Seamen, — On  a  contestation  of  the  dis- 
tribution of  the  proceeds  of  a  vessel  sold  by  ju- 
dicial authority — Held,  that  the  master  had  a 
privilege  to  the  amount  of  his  wa|ge8  against  the 
vessel,  preferable  to  a  party  claiming  under  a 
transfer  by  way  of  mortage  but  that  the  men 
preserve  their  privilege  upon  the  vessel  for  tber 
wages  and  materials  furnished  only  so  loDga^^ 
they  retained  possession  of  the  ship.  Frichetic 
k  Gosselin  et  al.,  1  L.  C.  R.  146,  S.  C.  1851. 

780.  Seamen's  wages  are  privileged,  and  are 
payable  in  preference  to  the  mortgages  due  upc-r. 
a  steamboat  navigating  Canadian  waters. 
Mitchell  &  Cousineau  &  mvers,  7  L.  G.  J.  21 '^^ 
8.  C.  1868 ;  2383  C.  C. 

781 .  In  an  action  to  obtain  possession  of  a 
vessel  of  which  the  owner  claimed  to  have  been 
wrongfully  deprived  by  a  bailiff — Held,  inUr 
alia  tiiat  a  maritime  lien,  such  as  that  of  a  sea- 
man for  wages,  was  not  indelible,  but  mieht  U 
lost  by  delay  to  enforce  it,  when  the  rights  ofoiherH 
have  intervened .  The  Haidee in  re,  10  L.  C.  B. 
101  &  2  S.  V.  A.  C.  26,  V.  A.  C.  1860. 

782.  A  captain  of  a  vessel  has  no  lien  for  h> 
wages  on  the  vessel.  Jasmin  &  Le^antmsie.  ' 
L.  C.  J.  119  &  13  L.  C.  R.  226,  S.  C.  I8d3 ;  23^3. 
sec.  4,  C.  C. 

783.  On  a  motion  made  to  quash  a  writ  •* 
saisie  arrit  on  the  ground  of  the  insuflScieDcv  o 
the  affidavit — Held,  that  under  the  common  j&v 
in  force  in  Lower  Canada,  a  captain  of  a  bar^e 
has  a  lien  upon  it  for  his  wages,  so  long  as  he  it- 
mains  on  board ;  and  that  right  includes  therigiit 
of  seizure  before  judgnient,  without  the  fiwroali-j 
of  an  affidavit  as  required  by  C.  S.  L.  O.  cap.  63. 
such  seizure  beine  in  the  nature  of  a  saiae 
conservatoire.  DuoeauU  v.  Robertson,  8  L.  C  J 
333,  C.  C.  1864. 

784.  But,  on  an  exception  to  the  f<MTii  nrg^i 
the  following  month  before  another  judge,  it  va* 
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decided  that  the  captain  had  no  lien  for  the 
same  for  his  wa^e8  according  to  the  decisions  of 
the  courts  in  this  province,  during  thirty  years, 
but  that  a  sailor  nad  such  a  lien  by  a  recent 
statute.  lb.,  &  8  L.  G.  J.  334  & 2383,  sec.  4,  G.  C. 

785.  But  heldy  also,  that  a  seaman  even  could 
not  attach  the  vessel  before  judgment  without 
makine  the  aflSdavit  usual  in  attachments  be- 
fore judgrnent.    lb. 

786.  The  master  or  captain  of  a  vessel  has  no 
lien  or  privilege  on  the  vessel  for  his  wages. 
DelisU  &  VBcveutT  et  cd.,  15  L.  G.  J.  262, 
S.C.R.1871. 

787.  The  captain  of  a  barge  has  no  right  or 
privilege  of  conservatory  process  on  the  oarge 
for  his  wages.  Dagenods  v.  Douglas,  16  L.  G.  j . 
109,S.  G.R.  1871. 

788.  Shantifmen, — Lumbermen  or  shantymen 
employed  in  the  woods  in  Ganada  have  no 
right  of  retention  or  lien  byway  of  seizure,  privi- 
lege or  right,  of  dernier  iquipear  on  which  to 
base  a  conservatory  attachment  against  the  rails  - 
of  timber  which  they  have  assisted  to  make. 
Graham  &  05U,  16  L.  G.  J.  307,  Q.  B.  1872; 
552  C.  G.  P. 

789.  A  shantyman  has  no  privilege  for  his 
wages  which  would  give  him  a  right  m  retention 
00  the  stuff  manufactured  by  him.  Sawyers  & 
CoimoUyy  1  Q.  L.  R.  383,  G.  G.  1873. 

790.  Vendor, — The  seller  of  an  immoveable 
has  a  preference  upon  it,  notwithstanding  he  has 
given  a  term  for  nayment,  and,  if  the  thing  is 
seized  in  the  hands  of  the  debtor,  he  may  pre- 
vent the  sale  and  is  preferred  to  the  other  credi- 
tors. McClure  &  Kelly  et  al.,  2  Rev.  de  Leg. 
126,  K.  B.  1830 ;  1998  C.  G. 

791.  The  seller  of  an  immoveable  which  is 
8till  in  the  hands  of  the  purchaser  does  not 
lose  his  privilege  as  aeamst  a  hypothecary 
creditor  aiid  registered  beK>re  him.  Steven  in  re 
&  Potion  &  Buchanan,  3  Rev.  de  Leg.  36,  E.  B. 
1847 ;  2098  G.  G. 

792.  Id  an  action  in  declaration  of  a  hypothec 
—Held,  that  a  bailleur  defonds  who  has  brought 
an  action  a^inst  his  personal  debtor,  and 
caused  the  sale  of  an  immoveable  acquired  by 
sach  debtor  in  exchange  for  the  one  subject  to 
the  privile^  of  the  haiueuT  defonds,  is  not  in  law 
to  te  considered  as  having  ratified  the  exchange 
or  as  having  consented  to  the  substitution  of  one 
immoveable  property  for  the  other,  or  as  hav- 
ing incurred  or  abandoned  his  privilege  on  the 
Mopertv  sold  by  him.  Bouchard  &  Blais,  4 
LC.  R.  371,Q.  B.  1864. 

793.  A  merchant  cannot  claim  to  be  collo- 
cated by  jMrivilege  upon  the  proceeds  of  goods 
sold  by  him  to  tne  aefendant,  if  such  goc3s  at 
the  time  of  the  seizure  have  been  taken  out  of 
tlie  bales  and  distributed  among  other  goods  in 
the  shop  for  the  purpose  of  sale.  T^tu  et  cU.  & 
PairchOd  et  al.  &  Demers,  6  L.  G.  R.  269,  S.  G. 
1856 :  1999  G.  G. 

794.  To  a  seizure  and  sale  of  the  defendant's 
immoveable  property,  on  which  was  a  mill,  the 
oppofoints  filed  opposition,  claiming  a  cylinder 
machine  and  other  machinery  whic£  they 
had  sold  to  the  defendant  and  pla^  in  the 
mill  and  were  not  yet  paid  for.  The  plain tifis 
were  mort^gees  anterior  to  the  placing  the 
machinery  in  the  mill,  and  the  question  arose, 
did  the  placing  the  machinery  there  for  use 
affect  or  change  the  contractual  relation   be- 


tween the  defendant  and  the  opi>08ant,  or,  in 
other  words,  did  the  machine  which  the  latter 
claimed,  by  placing  il  there,  become  a  portion  of 
the  realty  subject  to  the  plaintiffs'  mortgage  ? — 
Held,  that  it  was  not  an  immoveable  or  changed 
in  any  way,  and  the  privilege  of  the  vendor  re- 
mained. The  Union  Building  Society  Y .  Russet 
&  Qoddard  et  al.,  7  L.  G.  R.  374,  S.  C.  1867. 

796.  And  held,  also,  that  the  sale  to  the  defen- 
dants  constituted  them  the  tenants  only,  and  did 
not  deprive  the  vendor  of  the  absolute  property 
until  afler  payment  of  the  price.    lb. 

796.  In  a  contestation  between  a  bailleur  de 
fonds  and  ajudgment  creditor — Held,  that  the- 

privilege  of  the  bailleur  defonds  was  posterior 
to  that  of  the  judgment  creditor,  whose  judgment 
was  registered  tefore  the  deed  of  the  vendor^ 
Lemesurier  et  al.  &  McCaw  &  Dolan,  2  L.  G. 
J.  219,  S.  G.  1858  ;  2130  G.  G. 

797.  The  plaintiff  alleged  the  sale  and  de- 
livery to  the  aefendant  of  twenty-two  boxes  of  tea- 
on  his  note  of  three  months.  That  the  note  when 
it  became  due  was  protested  for  non-pavment. 
That  the  defendant  was  insolvent,  ana  tnat  the 
twenty-two  boxes  of  tea,  or  a  large  number  of 
them,  still  remained  unbroken  and  in  the  same- 
condition  as  when  sold,  and  that  they  had 
tendered  back  the  note  to  the  defendant,  who 
accepted  it  before  action  brought — Held,  that 
the  vendor  on  credit  could  revendicate  the  goods 
in  the  possession  of  the  vendee  insolvent,  al- 
though the  goods  had  ceased  to  be  en  totality  at 
the  time  of  the  seizure.  Robertson  et  al.  v^ 
Ferguson,  8  L.  G.  R.  239,  S.  G.  1868 ;  1999  C.  G. 

798.  And  in  another  case,  where  the  plaintiff^ 
attached  certain  chei^ts  of  tea  which  he  had  sold 
to  the  defendant,  and  which  the  defendant  had 
failed  to  pay  for,  according  to  the  terms  of  the 
sale,  and  which  remained  in  his  hands  unbroken 
— Held,  that  where  the  buyer  had  become  in- 
solvent the  vendor  had  the  privilege  and  could 
attach  the  goods  by  conservatory  process,  not- 
withstanding they  had  been  sold  on  time.  Tor^ 
ranee  et  al  &  Thomas,  2  L.  G.  J.  99,  S.  G.  1868. 

799.  And  in  several  similar  cases — Held,  that 
the  vendor  could  revendicate  the  goods  in  the 
hands  of  the  insol  vent  though  sold  on  term.  St, 
Clerc  &  divers  et  al.  v.  Ferguson,  2  L.  G.  J.  101,. 
S.  G.  1858. 

800 .  The  special  pr  i  vilege  of  a  bailleur  defonds 
is  preferable  to  the  general  privilege  of  the 
physician  for  the  last  illness  upon  the  proceeds  of 
immoveables,  even  though  tnere  should  be  no 
moveables  out  of  the  proceeds  of  which  the 
physician  can  be  paid.  Tajschereau  v.  Dela- 
gorgendih-e  &  Proulz,  9  L.  G. R.  497,  S.  G.  1869  ; 
2009  G.G. 

801.  The  respondent  sold  to  the  defendant  a 
certain  floating  dock,  of  which  part  was  paid  in 
cash,  and  for  the  balance  accepted  two  notea 
signed  bv  the  appellants,  opposants,  and  two  by 
the  vendee.  The  notes  being  dishonored,  and 
the  floating  dock  being  seizea  and  sold  by  the 
sheriff,  the  vendor  claimed  to  be  paid  by  privilege- 
the  balance  remaining  unpaid,  and  the  appel- 
lants, opposed  on  the  CTOund  that  the  notee 
had  efiected  a  novation  of  the  claim,  and  as  the 
floating  dock  had  since  been  pledged  to  them  for 
advances  with  the  knowledge  of  the  respondent 
that  his  privilege  as  unpaid  vendor  was  lost — 
Held,  that  there  was  no  novation,  and  that 
neither  the  exercise  by  the  vendee  of  the  rights 
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of  property  over  the  articles  sold,  nor  the  mak- 
ing of  repairs  thereupon,  could  defeat  the  privi- 
lege of  the  vendor  so  long  as  the  identity  of  the 
article  could  be  estabiisiied.  Wood  et  al.  & 
Lampson,  11  L.  C.  R.  29,  Q.  B.  1860. 

802.  The  vendor  of  a  quantity  of  oats  brought 
action  in  revendication  for  non-pavment  of  price 
against  the  purchaser  who  had  placed  the  oats 
on  board  his  barge,  and  against  the  master  of 
the  barge,  and  the  purchaser  made  default,  but 
the  master  appeared  and  pleaded,  and  the  parties 
to  whom  the  purchaser  resold  intervened  and 
pleaded  that  the  grain  had  been  sold  with  a  term 
lor  payment,  and  having  been  mixed  with  other 
^rain  of  a  like  sort  that  the  identity  was  lost, 
■and  that  having  purchased  in  good  faith,  the 
plaintiffs,  for  these  reasons,  could  not  revendi- 
cate — Heldy  that  there  being  no  proof  that  the 
grain  was  sold  on  time,  the  fact  that  it  had  been 
mixed  with  other  grain  of  the  same  kind  did 
not  destroy  the  vendor's  privilege  and  the  action 
was  maintained.  Sinical  v.  Mul  et  aL  &  Taylor 
^i  al.,  4  L.  C.  J.  301,  S.  C.  1860  ;  1999  C.  C. 

803.  The  vendor  of  a  chattel  with  a  term  for 
payment  has  a  privilege  on  the  proceeds  of  such 
ohattel  sold  ana  in  the  hands  of  the  purchaser. 
Douglas  &  Parent  &  Lareau,  12  L.  G.  R.  142, 
C.  C.  1861. 

804.  The  vendor  or  bailleur  defonds  of  an  im- 
moveable, who  has  a  claim  for  the  balance  of 
the  price  of  sale,  and  who  causes  the  immove- 
able to  be  sold  in  satisfaction  of  such  claim,  is 
entitled  to  be  collocated  according  to  the  full 
value  of  the  price  of  the  naked  property,  as 
opposed  to  a  holder's  privilege  on  the  same  im- 
moveable. Doutre  v.  Green  &  Elvidge,  6 
L.  C.  J.  162,  S.  C.  1861 ;  2009,  sees.  1  &  8,  C.  C. 

805.  A  merchant  sold  to  the  husband  of  the 
•defendant  a  quantity  of  flour  on  credit,  and  after 
the  expiration  of  the  term  of  credit  the  purchaser 
died  insolvent,  and  the  vendor  brought  action, 
alleging  that  a  portion  of  the  flour  was  still  in 
the  possession  of  the  defendant,  unbroken  and 
in  exactly  the  same  condition  as  when  delivered 
by  the  plaintiff— -HieW,  that  the  vendor,  even 
when  the  sale  has  been  made  on  credit,  has  a 
right  to  attach  the  goods  still  in  the  hands  of 
the  purchaser,  when  the  latter  has  become  in- 
solvent since  the  sale.  Leduc  v.  Tourignvy  6 
L.  C.  J.  324,  S.  C.  1861 ;  1998  &  1999  Cf.  C.  & 
•art.  221,  p  631,  ^upra. 

806.  On  an  opposition  for  payment  out  of  the 
proceeds  of  a  judicial  sale  of  a  barge,  by  the  pre- 
vious owner  of  the  barge,  who  had  sold  to  the 
defendant  for  a  balance  of  the  price  of  sale — 
Held,  that  where  the  barge  did  not  exceed  fifteen 
tons  the  vendor  could  not  clarim.  Meloche  v. 
HainauU  &  Barr^&  Nicholson,  16  L.  G.  R.  61, 
S.  C.  1866. 

807.  Where  the  opposant,  an  unpaid  vendor, 
claimed  an  ox  which  nad  been  taken  in  execu- 
tion as  belonging  to  the  defendant — Held,  that 
the  unpaid  vendor  of  goods  sold  on  credit  has 
no  right  of  revendication  of  such  goods.  Eyan ' 
V.  Ckantal  &  Belley,  17  L.  G.  R.  207,  C.  C. 
1867 ;  164.3, 1544, 1994  &  1998  C.  C. 

808.  In  a  case  in  the  Superior  Gourt  wherein 
certain  immoveable  property  belonging  to  the 
defendant  was  taken  m  execution  and  sold,  and 
the  appellant  claimed  to  be  paid  by  privilege  of 
baiMeur  defonds  out  of  the  proceeds  of  the  pro- 
perty— Heia,  confirming  the  judgment  of  the 


court  below,  that  where  the  baiUeur  de  fondf 
co-operates  in  creating  a  subsequent  hypothec 
upon  the  property  his  bailleur  defonds  cmim  » 
thereby  postponed  to  the  hypothec  thus  creatM. 
Robertson  &  Young  es  qual.,  17  L.  G.  fi.  458, 
Q.  B.  1867. 

809.  The  expression  "  fifteen  days  after  sale" 
used  in  article  1998  G.  G.  means  after  the  sale 
and  delivenr.  Ihe  Bank  of  Toronto  y.  Singsim 
et  al.  &  Allan  et  al,  12  L.  G.  J.  216,  S.  C.  im. 

810.  The  unpaid  vendor  could  not,  even  before 
the  coming  into  force  of  the  Givil  Gode,  reveDdi- 
cate  goods  for  the  payment  of  which  credit  had 
been  given.  Broum  et  al.  &  Hawkesworth  et  al, 
14  L.  G.  J.  114,  Q.  B.  1870  ;  1999  C.  G. 

811.  Where  the  purchase  of  a  lot  of  stoDe  for 
building  purposes  nad  been  made  by  defendant, 
a  contractor,  and  he  had  neglected  to  pay  for 
them,  and  the  plaintiff  had  attached  them  b? 
conservatory  process — Held,  that  as  the  thid 
party  into  whose  hands  they  had  passed  had 
not  paid  for  them,  that  the  vendor  had  a  prtvikft^, 
even  after  the  eight  days.  Lavoie  v.  Casisnik 
Clendinneng,  14  L.  G.  J.  226,  G.  G.  1870;  1990 
&  2000  G.  C. 

812.  In  matters  of  insolvency  an  attachmenr 
in  revendication  must  be  made  within  fiftnti 
days  after  the  day  of  sale  and  within  eight  dar^ 
after  the  delivery  of  the  goods  to  be  revenii- 
cated.  Sylvestre  v.  Sanders  et  dL,  3  R.  L.  2S1. 
S.  G.  1871 ;  1998  &  1999  G.  G. 

813.  The  unpaid  vendor  of  an  immoveable 
who  institutes  a  resolutory  action  on  the  wouni 
of  non-payment  of  the  price,  though  jnaj^meiit 
be  not  yet  rendered,  has  a  right  to  be  paid  in  pr<r 
ference  even  to  a  mortgagee  whose  hypothec  ha- 
been  registered  two  veare  prior  to  the  registration 
of  the  deed  of  safe,  (fauthier  &  Valois,  lb 
L.  G.  J.  26,  Q.  B.  1874 ;  2014  G.  G. 

814.  Witnesses. — An  action  of  damages  for 
slander  will  not  lie  against  a  person  on  aocouDt 
of  words  uttered  by  him  as  a  witneKs  in  a  conn 
of  justice.  Rochon  v.  Fraser,  3  L.  G.  R»  81, 
S.  C. 1857. 

816.  A  witness  summoned  on  suspicion  of 
incendiarism  may  refuse  to  answer  anj  question 
which  will  have  a  tendency  to  crimmate  him. 
Dixon  exp.,  2  R.  G.  231,  Q.  B.  1872. 

VI.  Upon  Vessels  for  Sitpplies. 

816.  In  an  action  against  a  vessel  forsupplie- 
brought  before  the  Gourt  of  Vice-Admiraftr— 
Held,  that  persons  furnishing  supplies  to  ehif^ 
in  this  country,  technically  cal led  material  men, 
had  no  lien  upon  ships  for  such  supplies,  and  thai 
the  Vice-Admiralty  court  of  Lower  Canada  h»*l 
no  jurisdiction  to  enforce  their  claims.  Tht 
Mary  Jane  in  re.,  3  Rev.  de  L6g.  436,  V.  A.  C. 
1848 ;  2383  G.  G. 


PRIVILEGED     COMMUNICA- 

TIONS. 

I.  What  are. 

817.  A  communication  made  by  an  emplovpr 
in  his  own  private  office  to  one  of  his  clerit« 
r^arding  the  conduct  or  character  of  a  woman, 
concerning  her  relations  with  another  of  thf 
employees  clerks,  is  a  privii^ed  commusict- 
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tioD,  and  doea  not  form  eround  for  damages  as 
far  slander.  Ferguson  &  Gilmoury  5  L.  C.  B. 
145,  S.  C.  A  1  L.  C.  J.  131,  Q.  B.  1857. 

818.  The  private  account  of  a  person  at  a 
banker's  is  not  privileged,  and  may  be  made 
matter  of  evidence  where  it  is  eetablished  that 
money  at  issue  in  the  cause  has  been  lodged  at 
the  banker's  by  the  party  in  question  to  the 
credit  of  his  private  account.  McKenzie  & 
Taylor,  6  L.  C.  J.  83,  S.  C.  1862. 

819.  Where    the    provincial    secretary    was 
summoned    to   produce   a    certain  paper,  and 
objected,  on  the   ground  that    its    production 
would  be  injurious  to  the  public  service — Held, 
confirming   the  judgment  of  the  court   below, 
that  the  provincial  secretary  could  not  be  com- 
pelled to  produce  official  documents  connected 
with  the  afiairs  of  state,  if  their  production 
would  be  injurious  to  the    public    service,  of 
which  he  was  the  sole  judge,  and  the  power  of 
(he  secretary  of  state  to  withhold  such  docu- 
ments was  not  waived  by  the  fa^t  that  a  copy 
of  the  paper  in  question  had  already  been  oe- 
livered  to  one  of  the  parties  by  the  assistant 
secretary    of  state.     Guy  on   v.    Maguire,    13 
L.  C.  R.  33,  Q.  B.  1863. 

820.  An  advocate  or  attorney  cannot  refuse 
to  declare  in  answer  to  a  writ  of  attachment  in 
^rnifihment,  what  moneys  or  effects  he  has 
in  his  hands  belonging  to  the  defendant,  on  the 
ground  that  his  doing  so  would  be  a  betrayal 
of  professional  confidence.  McKenzie  et  al.  v. 
McKtmxie  ei  al,  9  L.  C.  J.  87,  S.  C.  1864. 

><'ll.  A  physician  cannot  refuse  to  disclose 
information  acquired  by  him  confidentially  in 
his  profes-nional  character.  Brown  v.  Carter^  9 
L  C.  J.  163,  S.  C.  1866  ;  275  C.  C.  P. 

822.  The  answer  of  a  person  to  enouiries  in 
the  interests  of  the  partj  alleged  to  be  slandered 
are  privileged  communications,  and  not  ground 
for  an  action  of  damages.  Poiievin  v.  Morgan, 
10  L.  C.  J.  93  &  1 L.  C.  L.  J.  120,  S.  C.  1866. 

^23.  But  where  the  defendant  wrote  a  letter 
to  the  plaintiff's  brother-in-law,  accusing  the 
plaintiff  of  dishonesty  and  trickery,  and  having 
broken  up  a  sale  from  the  brother-in-law  to  the 
defendant,  this  was  held  not  to  be  a  privileged 
ammunication.  L^Heureux  &'  Brunei,  3 
C.  L.J.61,  Q.  B.  1867. 

824.  Where  a  member  of  a  benefit  society 
stated  in  a  meeting  of  the  society  that  a  person 
who  was  a  candidate  for  admission  haa  been 
Convicted  of  theft — Held,  to  be  a  privileged 
communication,  even  though  five  or  six  years 
had  elapsed  since  the  conviction.  Durette  v. 
Girdiwoi,  4  R.  L.  232,  8.  C.  1872. 

825.  Communications  between  principal  and 
agent  in  cases  of  insurance  will  be  regarded  as 
privileged  if  they  form  part  of  the  preliminary 
investigation  which  the  parties  made  in  reference 
to  the  case.  The  Pacific  Mutual  Insurance  Corn- 
yam  V.  Butters,  17  L.  C.  J.  309,  8.  C.  1873. 

826.  Ad  attorney  ad  litem  is  not  obliged  as  a 
witness  to  disclose  what  has  been  communicated 
to  him  professionally  by  his  client.  Forsyth 
ei  al.  ▼.  CharMois  &  Forsyth  et  al.  &  Ler 
f^>tre,  12  L.  C.  J.  264,  8.  C.  1868 ;  276  C.  C.  P. 

827.  But  such  communication  is  not  privi- 
leged where  the  attorney  is  himself  a  party  to 
mSt  traofiaction  as  well  as  adviser.  Ethier  v. 
Homier,  18  L.  C.  J.  83;  276  C.  C.  P. 

828.  A  private  telegraphic   despatch  is  not 


a  privileged  communication,  notwithstaiiding 
the  provisions  of  C.  8.  C.  cap.  67,  sec.  16.  Leslie 
V.  Hervey,  16  L.  C.  J.  9,  8.  C.  1871. 

829.  And  where  the  telegrams  were  between 
the  principal  and  his  agent — Held,  not  to  be 
privileged  communications  in  a  suit  in  which 
the  principal  was  a  party.    lb. 


PRIVY  COUNCIL, 

I.  Appeal  to,  see  APPEAL. 

II.  Decrees  of. 

830.  A  decree  of  her  Majesty  in  her  Privy 
Council,  reversingthe  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada,  which  con- 
firmed a  judgment  of  the  8uperior  Court  for 
Lower  Canada,  dismissing  an  action  therein 
brought,  and  directing  the  8uperior  Court  to 
enter  up  judgment  for  plaintifi,  is  inoperative, 
and  a  judgment  entered  up  accordinjgly  by  the 
8uperior  Court  will  be  reversed  in  appeal. 
Cuvillier  et  al.  &  The  Bank  of  British  North 
Amenca,  8  L.  C.  J.  21  &  11  L.  C.  R.  495,  8.  C. 
&  Q.  B.  1863. 
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I.  Op  Wills,  see  WILLS. 


PROCEDURE. 

I.  Against  Jddomekts  taken  in  Vacation, 
831. 

II.  Amendment  of,  832-834. 

III.  Answers,  835-840. 

IV.  Appearance,  841-862. 

V.  Articulation  of  Facts,  863-876. 

VI.  Commission  Rooatoire,  876-889. 

VII.  Confession  of  Judgment,  890-^93. 

VIII.  Conge  D£faut,  894-896. 

IX.  Deoisory  Oath,  897-903. 

X.  Declaration,  904-908. 

XI.  Default,  909-914. 

XII.  Delaissement,  916. 

XIII.  Delay  in,  916-933. 

XIV.  Demand  of  Plea,  934-937. 

XV.  Depositions,  938. 

XVI.  Description  of  Parties,  939-946. 

XVII.  Desistement,  947-952. 

XVIII.  Disavowal,  953-955. 

XIX.  Discontinuance,  956-961 . 

XX.  Election  of  Domicile,  962-964. 

XXI.  Endorsation  of,  966-966. 

XXII.  Enqu£te,  967-986. 

XXIII.  Enqu^te  Days,  987. 

XXIV.  Erasures  and  Notes,  988-990. 

XXV.  Evidence    in    Rebuttal,    see  EVI- 
DENCE 

XXVI.  Evocation,  991,  992. 
XXVn.  Exceptions. 

Declinatory,  993-996. 
Dilatory,  997-1003. 
Peremptory,  1004-1007. 
Preliminary,  1008-1017. 
To  the  Farm,  1018-1044. 
XXVin.  Exhibits,  1046-1061. 

XXIX.  Expartb,  1062-1063. 

XXX.  Fiat,  1064. 
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XXXT.  Filing  op  Papers,  1066. 

XXXII.  Filing  of  Pleas,  106(>. 

XXXIII.  Foreclosure,  1067-1078. 

XXXIV.  Form  of  Writ,  1079. 

XXXV.  Forms  in,  1080. 

XXXVI.  Hearing,  1081,  1082. 
XXXVn.  In  Appeal,  1083-1085. 
XXXVm.  In  Attachment,  1086-1088. 
XXXIX.  In  Certiorari,  see  CERTIORARI. 
XL.  Incidental  Demand,  108^-1096. 

XLI.  In   Criminal  Cases,  see  CRIMINAL 
LAW. 
XLII.  In  Ejectment,  1097. 
XLIII.  In  Election  Cases,  1098. 
XLIV.  In  Forma  Pauperis,  1099-1108. 
XLV.  Informalities  in,  1109. 
XLVI.  In  Intervention,  1110, 1111. 
XLVII.  In  Jury  Trials,  see  JURY. 
XLVm.  In  Mandamus,  see  MANDAMUS. 
XLIX.  In  Review,  1112. 
L.  Inscription,  1113-1141. 
IjI.  Interrogatories  sur   Faits   et  Arti- 
cles, 1142-1179. 
Lll.  In  Vacation,  see  VACATION. 
LIXI.  Issue  Joined,  1180-1186. 
L^V.  Marginal  Notes,  see  Erasures,  &c, 
LV.  Motions,  1187-1209. 
LVI.  Non-Juridical  Days,  1210. 
LVII.  Notice. 

By  Opposani  for  Parties  to  declare,  1211. 

Delay  on,  1212. 

Iri  dmcial  Gazette,  1213. 

In  Urgent  Ca^es,  1214. 

Of  Action,  1215,  1237. 

Of  Exceptions,  1238. 

Of  Inscnption,  1239. 

uf  Intervention,  1240. 

Of  Rule  for  Contrainte  par  Cm-ps,  1241. 

^  Rule  for  Folle  Enchhre,  1242. 

Of  Security  in  Appeal,  1243, 1244. 

Of  Withdrawal  of  Moneys,  1245. 

On  Application  for  Moneys,  1246. 

To  Produce  Papers  Ac,  1247. 
LVin.  Notices  at  Church  Doors,  see  SALE, 
Judicial. 
LIX.  Of  the  Ordinance  of  1667, 1248. 
LX.  On  Writs  of  Capias,  see  CAPIAS. 
LXI.  Option  for  Proof  and  Hearing,  1249. 
LXII.  Petitions. 

For  Attachment,  1250. 

For  Habeas  Corpus,  1251. 

For  Improbation,  1252. 

For  Quo  Warranto,  1253-1256. 

In  Capias,  see  CAPIAS. 

In  Election  Gases,  1256. 

In  Insolvency,  1267, 1258. 

To  the  Croion,  1259. 
LXIII.  Pleas,  1260-1264. 
LXIV.  Re-opening  of  Case  after  Appeal 
Taken,  1265. 
LXV.  Replication,  1266-1269. 
LXVI.  REPRISE  d'iNSTANCE,  1270-1280. 
LXVII.  Return  of  Service,  see  Service. 
LXVin.  Rule  for  Folle  ENcnisRE,  1281. 
LXIX.  Rule  against  Bailiff,  1282. 
LXX.  Service  of,  see  Service. 
LXXI.  Service. 

At  Prothonotary's  Office,  1283,1284. 

By  Relations,  1285. 

Bu  Sheriff,  1286. 

dompetency  of  Bailiff,  1287. 

Delays  in,  1288-1294. 


Effect  of,  1295, 1296. 

Evidence  of,  1297. 

Fees  of,  1298, 1299. 

Hours  of,  1300. 

In  Actions  Against  Curator  to  Ahsentet, 
1301. 

In  Election  Cases,  1302. 

In  Envelope,  1303,  1304. 

Irregularities  in,  1305,  1306. 

Manner  of,  1307-1310. 

Of  Assignee,  dkc,  in  Insolvency,  1311,1312. 

Of  Attachment,  1313-1318. 

Of  Attorney,  1319. 

Of  Consorts,  1320, 

Of  Contestation,  1321 . 

Of  Co7^<yration,  1322-1327. 

W"  Declaration,  1328-1330. 

(^Demurrer,  1331. 

Of  Foreign  Partnership,  1.^32. 

Of  Insurance  Agent,  \3X^,  1334. 

Of  Interrogatories  Sur  Faiis  et  Articles, 
1336-1341.      . 

Of  Intervention,  1342. 

Of  Motion  for  Security  for  Co*te,  1343. 

uf  Municipal  Corpordion,  1344. 

Of  Notice  of  Motion,  1345. 

Of  Parties  tn  Another  District^  1346. 

Of  Partnership,  1347, 1348. 

Of  Railway  Companies,  1 349 . 

Of  Rule  for  Contrainte  par  Corps,  1350. 

Of  Rule  for  Folle  Enc)&re,  1351-1354. 

Of  School  Commissioners,  1355. 

Of  Wife  Sepitraie  as  to  Property,  1366, 

Out  of  the  Province,  1357. 

Place  of,  1358-1363. 

Return  of,  1364-1.394. 
LXXII.  Special  Answer,  1395. 
LXXIII.  Special  Replication,  1396-139^. 
LXXIV.  Stamps,  1399, 1400. 
LXXV.  SuBPosNAS,  1401. 
LXXVI.  Supplementary  Reasons,  1402. 
LXXVn.  Transaction,  1403-1408. 
LXXVm.  Verbal  Omissions  in,  1409. 
LXXIX.    Under    Agricultural    Act,  w 
AGRICULTURAL  ACT. 

I.  Against  Judgments  Taken  w  Vacatios. 

831 .  Where  the  defendant  sought  to  set  a?id«r 
a  judgment  obtained  in  vacation — Held,  thai  btr 
was  lK)und  to  deposit  only  the  amount  of  co^t** 
incurred  by  the  plaintiff  from  the  return  of  thr 
action  up  to  obtaining  judgment  inclu^ivelv, 
and  that  without  the  fees  of  the  plaintiff's  at- 
tornev,  and  that  he  was  not  bound  to  furnish  lo 
the  plaintiff  a  copy  of  the  affidavit  filed  with  hi* 
opposition.  Gauthier  v.  Marchand,  5  L.  C.  J. 
101,  S.C.  1861;  484  C.  C.  P. 

II.  Amendment  of. 

832.  Where  an  opposant  moved  to  amend  h\* 
opposition  by  altering  a  number  on  the  endorsa- 
tion,  and  the  plaintiff  moved  to  reject  the  opposi- 
tion as  having  been  filed  under  a  wrong  auic' 
her,  the  former  motion  was  dismiased  and  the 
latter  granted  with  costs.  Jos^k  v.  Coy  k  (Xy, 
1  L.  Cf:  J.  2,  S.  C.  1866. 

833.  The  defendant  was  summoned  to  appeu 
by  his  copy  of  the  writ  on  the  24th  April,  looO, 
instead  of  1861,  and  pleaded  by  perempcoiy  ex- 
ception  to  the  form — Hetd,  that  the  defendant 
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not  having  been  properly  summoned  the  court 
had  no  power  or  juriediction  to  permit  the  plain- 
titif  to  amend  his  writ.  Blais  &  Lcanpson,  12 
L.  C.  R.  23,  S.  C.  1861 ;  1 18  C.  C.  P. 

834.  A  motion  to  amend  a  writ  by  inserting 
the  proper  domicile  of  the  plaintiff,  who  has  been 
def^cnbed  as  livins  in  a  parish  different  from  that 
in  which  he  really  resided,  will  be  granted  on 
payment  of  costs  of  the  exception  to  the  form. 
Giguire  v.  Beauparlant  ei  al.,  5  R.  L.  51,  C.  G. 

i>73;  inc. C.P. 

in.  Answers,  see  PLEADING. 

8.^5.  In  the  Circuit  Court  the  defendant  can 
foreclope  a  plaintiff  who  neglects  or  refuses  with- 
in the  delays  prescribed  to  file  answers  to  his 
plesf,  after  demand  thereof  duly  made,  and  can 
thereupon  inscribe  the  caee  upon  the  role  for 
enquete,  on  hie  plea  o^  defense  enfaitsy  declare 
that  he  has  no  witnesses  to  examine,  proceed  to 
hf^aring,  and  obtain  ju(^i en t  exparte.    Mead  v. 
Battle,  6  L.  C.  R.  68,  C.  C.  1854;  138  C.  C.  P. 
//  836.  Held,  on  motion,  that  one  general  answer 
/(cannot  be  pleaded  to  four  separate  exceptions. 
\  Bradford  v.  Henderson,  6  L.  C.  R.  488,  S.  C. 
1?56. 

837.  A  plaintiff  who  has  failed  to  file  an  an- 
swer to  an  affirmative  plea,  is  not  under  23  Vic. 
cap.  57,  sec.  37,  in  consequence  of  that  failure,  to 
be  considered  in  the  same  condition  as  he  would 
have  been  had  he  been  formally  foreclosed  under 
12  Vic.  cap.  38,'  sec.  86,  from  answering  such 
plea.  La  Grange  &  Carlisle,  8  L.  C.  J.  182, 
Q.  B.  1863. 

H38.  A  special  answer  cannot  be  filed  to  a 
special  answer  without  leave  of  the  court,  and 
where  such-  answer  has  been  filed  and  been  de- 
marred  to,  and  the  demurrer  has  been  inscribed 
for  hearing,  the  court  will  discharge  the  inscrip- 
tion and  order  a  repleader.     Harte  et  al.  &  The 
Northern  Insurance  Company,  18  L.  C.  J.  189, 
S.  C.  1873 ;  148  C.  C.  P. 
/    839.  An  answer  in  law  does  not  lie  to  a  plea 
/  denving  the  allegations  of  fact.     Lynch  v.  La- 
\ff€mb<nse,  5  R.  L.547,  C.  C.  1874;  148  C.  C.  P. 
840.  And  an  aniswer  in  law  based  on  new  facts 
which  require  evidence  cannot  be  heard  before 
the  hearing  on  the  merits.    lb. 

IV.  Appear ANOE. 

m  841 .  The  appearance  of  the  defendant  without 
■  pleading  a  defect  in  the  service  of  the  summons 
1 1<  a  waiver  of  the  irr^ularity.  B6langer  v. 
1  PerrauU,  3Rev.  de  Leg.  360,  K*  B.  1817. 

842.  If  the  notice  endorsed  on  the  declaration 
be  irregular  the  irregularity  is  cured  by  the  ap)- 
pearance  on  the  return  day,  notwithstanding  an 
exception  to  the  fonn.  Chamberland  v.  Say- 
mondy  3  Rev.  de  L6g.  195,  K.  B.  1820. 

843.  If  the  defendant  appears,  the  non-service 
of  the  copy  of  the  declaration  will  only  authorize 
the  defendant  to  move  for  a  copy,  and  the  right 
to  plead  should  date  from  the  day  of  service. 
Mimhnagny  v.  Tappin,  3  Rev.  deL6g.  308,  K.  B. 

844.  The  day  of  a  return  into  court,  the  defen- 
4ant  being  called,  but  the  court  not  having  sat 
until  11.30  at  nighty  the  majority  of  the  court 
decided  that  the  plaintiff  could  not  proceed  by 
de&ult,  and  the  action  would  be  dismissed.  The 


City  Bank  v.  Laurin,  2  Rev.  de  Leg.  48,  Q.  B. 
1847. 

845.  A  defendant  cannot  be  compelled  to  ap- 
pear before  the  return  day,  or  to  show  cause  why 
certain  witnesses  about  to  leave  the  Province 
should  not  be  examined.  JSfalon^  &  Tate,  2 
L.  C.  R.  99,  Q.  B.  1851.  . 

846.  Where  the  defendant,  five  months  after  \ 
the  service  of  the  action,  made  a  motion  to  be  I 
allowed  to  appear  and  plead — Held,  that  as  the  I 
action  was  one  of  damages  that  he  would  be/. 
allowed  to  do  so  on  paying  full  costs  of  the*aotionf 
Hayden  v.  Fitzsimmons,  1  L.  C.  J.  9,S.  C.  1856, 
87  C.  C.  P. 

847.  Where  the  defendant  had  lefl  the  Prov- 
ince before  the  service  of  the  writ,  which  was 
made  at  his  last  domicile,  and  appearance 
was  filed  for  him* by  an  attorney — ffeld,  that 
such  appearance  covered  the  irregularity  of  ser- 
vice, and  all  proceedings  had  afterwards  by  the 
plaintiff  exparte,  who  called  in  the  defendant  by 
advertisement  and  ignored  the  Eippearance,  were 
null  and  must  be  set  aside.  McKercher  &  Simp- 
son, 6  L,  C.  R.  311,  Q.  B.  1856. 

848.  Since  the  Ordinance  of  1667  an  appear- 
ance by  a  defendant  does  not  cover  a  nullity  in 
the  service  of  the  writ  and  declaration.  The  Trust 
and  Loan  Company  of  Upper  Canada  v.  Mac- 
Kay  et  vir.,  3  L.  C.  J.  164,  S.  C.  1869. 

849.  Where  an  action  had  been  taken  by  a  firm 
of  two  attorneys  as  of  record,  but  the  return  was 
signed  by  one  of  them  only,  while  the  other  ap- 
peared for  the  defence,  and  confessed  judgment 
— Held,  on  motion  to  set  aside  the  judgment,  as 
based  on  proceedings  which  were  irregular,  that 
the  fact  of  the  same  attorney  appearing  for  both 
plaintiff  and  defendant  was  not  such  an  irregu- 
larity as  would  involve  an  absolute  nullity  in 
the  proceedings.  Molson  et  al.  v.  Burrough,  2 
L.C.J.  107,8.  C.  1858. 

860.  And  where  the  defendant  appeared  fliough 
not  served  with  a  copy  of  the  writ  and  declar- 
ation, and  the  plaintiff  moved  to  reject  the  ap- 
pearance on  that  ground — Held,  that  an  attor- 
ney ad  litem  has  a  right  to  appear,  even  where 
the  defendant  was  not  served  with  a  copy  of  the 
writ  and  declaration.  Whitney  v.  Dunning 
et  al,  k  Mulholland  H  al.,  6  L.  C.  J.  30,  S.  Cf. 
1861. 

861.  The  Attorney-General  in  appearing  for 
Her  Majesty  cannot  appear  bv  attorney.  Cartier 
V.  Laviolette  et  al.,  6  L.  C.  S.  309,  S.  C.  1862. 

862.  In  cases  appealable  to  the  Circuit  Court 
notice  of  appearance  is  unnecessary.  Duvernay 
ei  al.  &  The  Corporation  of  the  Parish  of  Si. 
Bariholemy,  10  L.  C.  J.  136,  &  2  L.  C.  L.  J.  36, 
8.  C.R.1866. 

863.  But,  where  appearances  have  been  irregu- 
larly filed,  a  judge  in  chaml)ers  has  no  power  to 
reject  it  from  the  record.    lb. 

854.  After  an  appearance  filed  judgment  can- 
not be  taken  in  the  cause  in  vacation.    lb. 

865.  A  motion  for  a  rule  nisi  for  peremption 
made  by  a  defendant  in  person,  who  has  ceased 
to  be  represented  by  his  attorney  ad  litem,  and 
who  has  not  subsequently  appeared  by  another 
attorney  or  in  person,  is  irregular,  null  and  void. 
Johnston  v.  Bimmer  &  Zockwood  ei  al.,  13 
L.  0.  J.  131,  S.  C.  R.  1869;  455  C.  C.  P. 

856.  Where  the  clert^  of  the  Police  Court  was 
conducting  the  prosecution,  and  the  defendant 
objected — Held,  that  only  the  parties  themselves 
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or  their  attorn^s  could  so  plead.  The  Captain 
of  the  Vessel  Manger  Anna  Delius  v.  Faulsoth 
3  R.  L.  623,  Po.  Ct.,  1869. 

857.  Where  two  defendants  have  appeared 
separately,  but  by  the  same  attorney,  they  may 
nevertheless  join  in  their  defence  and  file  the 
same  pleas.  Arsenauli  v.  Rousseau  et  a^,  3 
R.  L.  28,  S.  C.  1871. 

858.  Where  a  real  action  was  brought  in  a 
diflerent  district  to  that  in  which  the  immoveable 
in  question  was  situated — Held,  that'an  appear- 
ance by  a  defendant  without  pleading  to  the 
form  or  to  the  merits  of  the  action  was  a  waiver 
of  an  exception  to  the  jurisdiction.  Whyie  es 
quah  &  iMnch  et  al.,  17  L.  C.  J.  76,  S.  C.  1873  ; 
37  C.  C.  P. 

869.  It  is  not  necessary  in  an  order  of  a  judge 
for  a  writ  of  quo  warranto  that  the  respondent 
should  be  directed  to  appear  at  the  place  men- 
tioned in  the  petition,  nureau  &  lyormand  & 
Gouin,  5  R.  L.  40,  S.  C.  1873. 

860.  Where  two  attorneys  ad  litem  had  ap- 
peared for  the  same  party  in  the  same  cause — 
Held,  that  the  court  would  not  take  cognisance 
of  the  case  until  it  was  decided  who  was  the 
attorney  o^  Zt^em  representing  the  party  in  ques- 
tion. Giauere  &  Beauparlant  et  at.,  4  K.  L .  686, 
C.  C.  1873. 

861.  Where  two  parties  have  raised  separate 
and  distinct  issues  m  appeal  jointly,  by  one  and 
the  same  writ,  the  respondent  may  with  leave  of 
the  court  file  separate  appearances  on  each  issue. 
The  Glen  Brick  Company  &  Walker  &  Shackel, 
16  L.  C.  J.  257,  Q.  B.  1872. 

862.  In  a  case  returned  on  the  12th  August, 
1866 — Held,  that  the  defendant  was  not  bound 
to  appear  between  the  10th  of  July  and  the  31st 
of  August,  both  inclusive.  Bell  A  Leonard,  1 
L.  C.  J.  17,  S.  C.  1866  ;  3  C.  C.  P. 

V.  ^TIOULATION  OF  FaCTS. 

863.  An  articulation  of  facts  whioh  contains 
matters  not  to  be  found  in  the  pleadings,  or 
matters  admitted  by  such  pleadings,  is  not  good. 
BeauKeu  &  Bacquet,S  L.  C.  R.  164,  S.  C.  1868  : 
207  C.  C.  P. 

864.  Where  the  plaintijQfhas  neglected  to  an- 
swer the  articulation  of  facts  filed  by  the  defen- 
dant in  support  of  a  plea  of  compensation,  such 
statement  should  be  taken  as  admitted  by  the 
plaintiff  under  20  Vic,  cap.  44,  sec.  74.  Archam- 
bault  &  Archambault,  4  L.  C.  J.  284,  Q.  B. 
1860;  212C.  C.  P. 

866.  Held,  reversing  the  judgment  of  the 
court  below  in  a  case  in  which  compensation 
was  pleaded,  that  the  default  of  the  piaintifiT  to 
answer  the  articulations  of  facts  of  the  defendants 
was  an  admission  of  the  facts  alleged  so  as  to 
make  the  claim  set  up  in  compensation  claire 
et  liquide,  and  extinguish  the  adverse  claim, 
lb.,  &  10  L.  C.  R.  422,  Q.  B.  1860. 

866.  Where  the  defendant  moved  that  an  in- 
scription for  proof  and  hearing  be  discharged, 
inasmuch  as  no  articulation  of  facts  had  been 
filed  by  one  of  the  parties  in  the  case — Held, 
that  the  omission  to  file  articulation  of  facte  did 
not  prevent  the  case  from  being  heard  in  term. 
Botuanger  &  Mayer,  6  L.  C.  J.  61,  Q.  B.  1861 ; 
216  C.  C.  P. 

867.  A  general  articulation  of  facta  will  be 
rejected  from  the  record  as  contrary  to  law,  which 


requires  all  articulations  of  facts  to  be  clear  and 
distinct.  The  Mblsans  Bank  &  FaUtner  et  al.  k 
Falkner  et  al,  6  L.  C  J.  120,  S.  C.  1862;  208 
C.C.  P. 

868.  Where  a  party  in  a  cause  has  failed  to 
answer  the  articulations  of  facts  filed  by  the 
opposite  party,  such  articulations  of  facts  will  be 
taken  pro  confessis.  Owens  &  Dubfic  A  Camp- 
bell, SL.  C:J,  121  A  12  L.  C.  R.  399,  S.  C. 
1862;  21?C.  C.  P. 

869.  A  party  will  be  allowed  to  produce  and 
file  answers  to  articulations  of  facts,  even  after 
the  final  hearing  of  the  case,  upon  payment  of 
costs,  the  motion  for  leave  belns  founded  on  ao 
affidavit  to  the  effect  that  such  answers  hare 
not  been  produced  through  oversight  or  inad- 
vertence. Boswell  &  Lloyd,  13  L.  G.  R.  121, 
8.  C.  1862. 

870.  A  motion  to  reject  articulation  of  has 
must  be  presented  at  the  enqu^te.  Th^  QuAec 
Bank  k  Holland  et  cd.,  14  L.  C.R.  95,  S.  C.  I8o3. 

871.  A  party  faihng  to  produce  articalations 
of  facts  must  bear  the  expenses  of  his  enqaete. 
AtkiTison  &  Wood,  14  L.  C.  R.  159,  S.  C.  18<i3. 

872.  A  party  will  not  be  allowed  to  file 
answers  to  articulations  of  facts  after  thecal 
has  been  inscribed  for  review  by  the  opposite 
party.  Sicotte  v.  Beeves,  1  L.  C.  L.  J.  107, 
S.  C.  R.  1865. 

873.  An  articulation  of  facts  in  the  word.<}: 
**  Is  it  not  true  that  the  all^ations,  matters  and 
''  things  set  forth  in  the  plaintifi^s  declaration  in 
"  this  cause  filed  are  true  and  well  founded  in 
**  fact,"  will  be  rejected  with  costs,  as  being 
no  articulation  of  facts  under  the  statute,  and  as 
being  insufficient  and  irregular.  Dew  v.  Harie, 
16  L.  C.  R.  397,  S.  C.  1866 ;  208  C.  C.  P. 

874.  In  cases  instituted  under  the  Code  of  Civil 
Procedure  between  lessors  and  lessees,  articula- 
tions of  facts  are  not  allowable.  Mitchell  k 
Saucier  et  al,  17  L.  C.  J.  66,  8.  C.  1872. 

876.  In  a  case  of  enquete  on  a  petition  to 
quash  a  capias,  the  party  succeeding  will  not  be 
entitled  to  costs  of  enquSte  unless  articulations 
of  facts  have  been  filed.  Ogilvy  &  Jones,  17 
L.  C.  J.  25,  8.  C.  1873;  216  C.  C.  P. 

VI.  Commission  Rogatoibx. 

876.  In  the  absence  of  a  commission  rogaiwre 
issued  by  the  plaintiff  the  defendant  cannot  be 
compelled  to  proceed  with  his  enquete.  3fr- 
Farlane  v.  Bresler,  2  L.  C.  R.  238,  S.  C.  1852; 
316  C.  C.  P. 

877.  In  a  case  of  capias— ^«W,  that  a  con^t 
motion  for  a  commission  rogatovre  to  examine 
witnesses  in  Upper  Canada  would  be  granted  in 
chambers,  moss  et  al  v.  Wilson,  14  L.  C.  R. 
26,  8.  C.  1863. 

878.  A  commission  rogatoire  may  issue  de 
piano  on  motion  therefor  without  affidavit  of 
any  kind.  Willis  et  al  v.  Pierce^  2  L.  C.  J. 
77,8.  C.  1868;  308  C.C.  P. 

879.  Where  the  defendant  in  an  oppositioa 
to  judgment  against  him  by  default  made  * 
motion  on  the  day  fixed  for  the  evidence  tM 
final  hearing  for  a  commission  rogatoire  to  ex- 
amine witnesses  in  Australia,  without  any  ^^ 
davit  produced  in  support  of  the  motion — Held, 
that  the  motion  could  not  be  mnted.  Lanedt 
al  V.  Ross  et  al  &  Boss  et  al.,  4  L.  C.  J.  2*^^* 
8.  C.  1860 ;  308  C.  C.  P. 
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880.  Where  a  motion  for  a  commission  rogor 
toire  to  New  York  was  resisted  on  the  ground 
that  it  was  not  supported  by  affidavit — Held, 
tiiat  DO  affidavit  was  required.  Johnston  v. 
Whiiney,  6  L.  C.  J.  29,  S.  C.  1861 ;  308  C.  C.  P. 

881.  A  motion  b^  a  plaintiff  for  a  commission 
rogaioire  to  examine  certain  witnesses  at  or 
near  St.  Paul,  Minnesota,  is  well  founded  in  law 
and  practice,  and  such  commission  may  be 
grant^  on  the  application  of  the  plaintiff,  though 
nn.<apported  by  affidavit.  Lane  &  Campbell,  8 
L  C.  J.  68,  Q.  B.  1863. 

882.  But  it  seems  that  such  commission 
applied  for  by  defendant  should  be  supported  by 
aflidavit.* 

883.  The  plaintiff  by  her  action  claimed  cer- 
tain shares  of  stock  as  belonging  to  her  first 
hu.«band  in  the  estate  of  the  defendant,  and  the 
defendant  pleaded  that  at  the  time  of  the  mar- 
riage of  the  plaintiff  with  her  first  husband  the 
latier  was  already  married  to  a  person  in  England 
then  still  living,  and  the  commission  rogatoire 
issued  to  establish  the  fact  of  such  marriage — 
Held,  that  the  costs  of  such  commission  must 
W  paid  by  the  plaintiff,  inasmuch  as  these  &cts 
vere  witfiin  their  knowledge  and  should  have 
^<tn  admitted  by  them.  Cathcart  v.  Hie  Union 
Building  Society,  15  L.  C.  R.  467,  S,  C.  1864. 

884.  The  mere  order  for  a  commission  rogatoire 
granted  to  defendant  is  sufficient  to  prevent 
plaintiffs  inscribing  the  case  for  ju(^ment, 
although  the  plaintiffs  formally  notify  the 
iJefeDdant  in  writing  to  use  due  diligence,  and 
although  an  interval  of  fifteen  days  have 
6 lapsed  between  the  date  of  the  order  and  the 
day  named  in  the  inscription  for  hearing,  with- 
out any  attempt  being  made  by  defendant  to 
r^iie  out  the  commisflion  so  allowed  to  issue. 
Tarrat  ei  al  &  Barber  ei  at,  10  L.  C.  J.  27, 
S.  C.  1865. 

885.  Where  a  writ  of  commission  rogatoire  has 
been  addressed  to  six  commissioners  of  whom 
three  have  been  named  by  each  party,  and  the 
writ  directs  that  any  two  of  the  commissioners 
mav  execute  it,  the  execution  of  the  writ  by  two 
of  the  plain  tiff's  commissioners,  without  explana- 
tion why  the  others  did  not  join,  is  sufficient. 
Tairaiei  al,  &  Foley  et  al,  11  L.  C.  J.  129, 
S.  C.  1867  ;  309  C.  C.  P. 

886.  An  application  by  a  defendant  for  a  com- 
mission  rogatoire  must  be  made  within  the 
delay  specined  in  art.  308  of  the  Ck>de  of  Civil 
Procedure,  and  will  not  be  granted  afterwards 
except  on  special  cause  shown,  and  in  the  dis- 
cretion of  the  judge.  Harvey  v.  Philips,  14 
L  C.J.  279,  S.C.  1869. 

887.  Where  a  rule  for  faits  ei  articles  was 
>erved  on  the  attorney  of  one  of  the  parties  who 
wag  ao  absentee — Held,  that  a  mere  indication 
by  such  attorney  of  the  residence  of  his  client 
wa?  a  sufficient  compliance  with  art.  223  of  the 
Code  of  Procedure,  and  that  he  was  not  bound 
to  take  ste|i6  to  have  his  client  examined  under 
a  commission.  Walters  &  Lyman  et  ah,  17 
L.  C.  J.  246,  S.  C.  1873. 

888.  Under  the  statute  of  Canada,  31  Vic. 
cap.  76  the  court  has  power  to  compel  the  attend- 
ance under  the  penalty  of  contramie  par  corps 

*  It  may  be  stanted  lij  the  court  or  by  a  Jadse  in  vaca- 
boB  vpoB  ll>  Mtng  satisfhctorUy  shewn  by  afflaavit  that 
the  eonmtaion  is  naceesary.  and  after  notloe  to  the 
808  C.  C.  P. 


for  examination  under  letters  rogatoire  from  a 
foreign  court.  Smith  et  al.  exp.  &  Hempstead, 
10  L.  C.  J.  140,  S.  C.  1872. 

889.  An  application  for  a  commission  rogatoire 
to  adduce  evidence  against  the  validity  of  a 
power  of  attorney,  not  attacked  bv  any  pleading, 
cannot  be  allowed.  The  Canada  Tanning  Extract 
Company  &  Foley,  20  L.  C.  J.  180,  Q.  B.  1875. 

VII.  Confession  of  Jubqment. 

890.  A  confession  of  judgment  to  which  th&  \ 
defendant  haB  set  his  cross,  countersigned  by  his  1 
attorney  ad  litem,  is  invalid  and  insufficient,  as  I 
the  defendant  must  attach  his  signature  to  the  / 
confession,  and,  if  unable  to  sign,  the  confession  / 
must  be  made  by  means  of  a  notarial  instru-y 
ment.  McKenzie  &  Jobin,  6  L.  C.  R.  64,  8.  Or 
1855  ;  94  C.  C.  P. 

891.  Where  a  firm  of  two  advocates  harl 
appeared  for  the  plaintiff  and  taken  action,  and 
suDsequently  the  action  was  returned  signed  by 
one  of  them  only,  while  the  other  appeared  for 
the  defendant  and  confessed  judgment — Held, 
on  a  motion  to  set  aside  the  judgment  as  based 
on  proceedings  which  were  wholly  irregular,, 
that  the  judgment  could  not  be  set  aside  for 
irregularities  which  had  accrued  previous  to 
judgment  having  been  entered.  Molson  et  aL 
&  Burroughs,  2  L.  C.  J.  107,  S.  C.  1858. 

892.  The  defendant  confessed  judgment  for  a 
part  of  the  amount  claimed,  and  tendered  the 
same  with  his  plea.  After  contestation  judg- 
ment waa  rendered  for  a  larger  sum  than  that 
tendered,  but  not  for  the  full  amount  of  plaintiff's 
demand — Held,  that  the  plaintiff  must  pay  the 
costs  of  contestation  from  the  time  of  filing  the^ 

flea.    Routh  v.  Dougall,  2  L.  C.  J.  286,  S.  C. 
858. 

893.  Action  was  taken  against  the  members 
of  a  dissolved  partnership  on  a  promissory  note 
and  one  of  the  defendants  confessed  judgment 
for  both  jointly  and  severally — Held,  that  a 
partner  after  dissolution  could  not  confess  judg- 
ment in  an  action  brought  against  the  late 
partnership,  and  iudgment  entered  upon  such 
confession  would  be  set  aside  on  opposition. 
The  Canada  Lead  Mine  Company  &  Walker  et 
al.  &  Stemen,  11  L.  C.  R.  433,  S.  C.  1861. 

Vm.  Cong6  D6faut. 

894.  Crnigi  difaut  cannot  be  granted  in  the 
Superior  Court.     Ballantyne  et  al.  &  Woerden, 

4.  L.  C.  R.  320,  S.  C.  1853 ;  82  C.  C.  P. 

895.  On  motion  the  court  will  accord  cong6 
dtfaut.    Gari&py  &  Couvrette,  15  L.  C.  J.  82, 

5.  C.  1871 ;  82  C.  C.  P. 

896.  On  a  motion  for  cong^  dtfaut  no  notice  is 
necessary.  Oagnon  &  Sin^cal  &  Gouin,  4 
R.  L.  537,  S.  C.  R.  1873;  82  C  C.  P. 

IX.  Decisoby  Oath. 

897.  If  the  defendant  is  ordered  to  answer  on 
the  decisory  oath,  it  is  the  duty  of  the  plaintiff 
to  serve  the  rule  to  appear  upon  him,  and  if  he 
do  not  appear  the  plamtiff  may  then  move  the 
court  to  refer  the  oath  to  himself.  Pr4vost  & 
Derousseau,  3  Rev.'de  L6g.  356,  K.  B.  1813 ;  446 
C.  C.  P. 

898.  The  court,  however,  if  it  see  fit  may 
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order  the  defendant  to  appear  on  another  day. 
lb. 

899.  If  an  authority  to  defer  the  decisory 
•oath  is  filed  by  the  attorney,  and  is  not  im- 
peached by  his  opponent,  it  must  be  received  on 
the  attorney's  oatn  of  office,  and  bind  his  client 
until  he  is  disavowed.  Jeanne  &  Caldwell,  3 
Rev.  de  Leg.  356,  K.  B.  1816. 

900.  Atler  final  hearing  the  decisory  oath 
•cannot  be  allowed.  Burns  &  Giroiuc,  3  &ev.  de 
L^g.  367,  K.  B.  1817. 

901.  In  an  action  by  a  servant  for  arrears  of 
-wages — Heldy  that  in  the  absence  of  an  agree- 
ment the  decisory  oath  could  be  referred  to 
the  master.  Lussier  &  Glouteney,  3  L.  C.  J. 
299  &  9  L.  C.  R.  433,  Q.  B.  1859 ;  1669  C.  C. 

902.  Where  the  defendant  after  demand  of 
plea  moved  to  dismiss  the  action  for  want  of 
particulars,  and  the  plaintiff  immediately  after- 
awards  moved  to  defer  bis  claim  to  the  decisory 
oath  of  tlie  delendantr— ^e/d,  reversing  the 
jud^^ment  of  the  court  below  and  granting  the 

£laintitrs   motion.    Lenfesty   &    Mitivier,    10 
,.  C.  R.  199,  Q.  B.  1860;  443  C.  C.  P. 

903.  The  Court  of  Queen's  Bench  has  the 
same  right  to  submit  the  decisory  oath  to  one 
of  the  parties  iri  the  case  as  a  court  of  original 
jurisdiction.  Ferrier  &  Dillon,  12  L.  C.  J.  202, 
S.  C.  1868;  1246  C.C. 

X.  Declaration,  see  PLEADING. 

904.  When  the  particulars  of  plaintiflPs  de- 
Tnand  are  not  disclosed  b|^  the  declaration,  and 
no  bill  of  particulars  is  therewith  filed,  such 
bill  of  particulars  may  be  filed  at  the  enquete, 
if  the  defendant,  instead  of  moving  to  dismiss, 
pleads  to  the  action.  Westrop  &  Isichols  et  al. 
2  L.  C.  J.  194,  S.  C.  1858;  60  C.  C.  P. 

905.  In  a  case  of  capias — Held,  that  the  30th 
Rule  of  Practice,  allowing  the  defendant  to  move 
to  dismiss  the  action  when  the  particulars  of  the 
demand  are  not  disclosed  by  the  declaration, 
and  no  bill  of  particulars  is  filed  therewith,  does 
not  apply,  even  in  the  case  when  the  defendant 
is  in  jail  under  capias,  where  a  paper  purporting 
to  be  a  bill  of  particulars  is  fiiea  with  the  de- 
claration, though  such  papers  do  not  contain  a 
detailed  statement  of  che  whole  of  plaintifi^s 
demand,  or  even  to  the  amount  of  £10  of  such 
demand,  aside  from  the  first  item,  "  balance  of 
former  account  rendered."  Henderson  &  Ennis, 
2  L.  C.  J.  187,  S.  C.  1858 ;  60  C.  C.  P. 

906.  A  duplicate  declaration  is  equivalent  to 
A  certified  copy.  Ghiyon  &  Brown,  3  R.  L.  446, 
fl.  C.  1871. 

907.  The  filing  of  a  declaration  with  a  writ 
of  attachment  in  compulsory  liquidation  under 
the  Insolvent  Act  of  1869  is  irregular.  Mcintosh 
A  Danis  et  al,  14  L.  C.  J.  236,  S.  C.  1870. 

908.  Action  was  brought  by  a  widow  against 
the  executors  of  lier  husband  in  destitution  of 
their  quality.  After  plea  no  proceeding  were 
taken  for  a  considerable  time,  but  at  last  the 
plain  tifi^  made  motion  to  be  allowed  to  file  a 
supplementary  declaration,  based  on  facts  that 
hadjsince  arisen.  The  application  was  granted 
in  the  Superior  Court  but,  on  appeal,  the  jadg- 
luent  was  reversed,  on  the  ground  that  it  was 
not  competent  to  add  to  the  declaration  facts 
nrhicb   had^ansen  since  the  institution  of  the 


/action.     Gadbois  v.  Trudeau  et  al.,  3  R.  C.  52, 
Q.  B.  1872. 

XI.  Default. 

909.  The  court  will  set  aside  a  default  and 
dismiss  the  action  if  it  appears  on  the  dSUheri 
or  at  the  hearing  that  the  default  has  not  been 
regularly  obtained)  and  the  defendant  has  not 
been  regularly  summoned.  Shepherd  v.  Tim- 
nancour,  3  Rev.  de  Leg.  350,  E.  B.  1818. 

910.  A  defendant  who  does  not  appear  admit« 
by  default  the  character  in  which  he  is  soed. 
Auld  V.  Milne,  3  Rev.  de  L6g.  351,  K.  B.,  A;  2 
Rev.  de  lAg.  333,  K.  B.  1819. 

911  Where  the  defendant  had  made  defaaU 
— Held,  that  he  could  not  have  the  default  set 
aside  for  the  purpose  of  obtaining  peremption  of 
the  instance.  Courtille  v.  Levar  &  Lecar,^ 
L.  C.  J.266,  S.C,  1862. 

912.  Where  default  'has  been  entered  in  an 
action  and  judgment  pronounced  expco'te  during 
term,  such  iudgnie^t  and  default  may  be  set 
aside  and  defendant  allowed  to  appei^r  and 
plead,  on  motion  to  that  effect,  supported  by  an 
affidavit  that  it  was  through  error  or  neglect  oo 
the  part  of  the  defendant's  attorney  that  an  ap- 
pearance and  plea  had  not  been  filed.  Dert- 
peniigny  v.  Doherty,  7  L.  C.  J.  287,  S.  C.  lti^3, 
87  C.'C.  P. 

913.  Where  in  an  action  on  a  capias  the  d<>- 
fend  ant  had  failed  to  appear,  owing  to  an  acci- 
dent, his  instructions  to  appear  not  being  com- 
municated to  his  attorney  until  after  default 
was  entered,  it  was  allowed  to  the  defendant  oij 
motion,  supported  by  aflidavit,  to  appear  an<i 
plead  to  the  action  on  payment  of  fifty  8hiniii<r? 
costs.  Brisson  v.  Mciitieen,  7  L.  C.  J.  70,  S.  C. 
1862;  87  C.C.  P. 

914.  The  afiidavit  on  which  judgment  br 
default  is  granted  by  the  clerk  of  the  court  !p 
equivalent  to  the  deposition  of  a  witness  in 
court,  and  holds  the  place  of  proof  by  enquete 
D* Amour  et  al.  v.  Bourdon,  17  L.  'C.  S,  85, 
C  C.  1873;  91  C.C.  P. 

Xn.  Delaissembnt. 

915.  Where  a  motion  was  made  to  reject  a 
diUdssement  filed  afler  the  fifleen  days  aliownj 
by  law — Held,  to  be  premature,  and  that  th^ 
plaintiff  should  proceed  with  his  execution  aini 
test  the  matter  m  that  way.  B^langer  v.  IH- 
rocher,  2  L.  C.  J.  283,  S.  C.  1858. 

XIII.  Delays  in. 


916.  If  the  rule  to  plead  upon  the  demand  in 
chief  be  a  six  days'  rule  the  ri^ht  to  plead  upon 
an  incidental  cross  demand  in  the  same  suit 
will  also  be  a  six  days'  rule.  Plamondon  r. 
Shephard,  3  Rev.  de  Leg,  200,  K.  B.  1813. 

917.  Where  a  defendant  on  the  last  day  o' 
the  delay  to  plead  to  the  merits  made  a  mocioc 
to  have  the  ^elay  enlarged  as  he  was  about  to 
file  a  special  demurrer,  and  could  not  plead  to 
the  merits  without  prejudice  unUl  the  CKmurr^r 
was  disposed  of-^Mela,  that  dSfenset  en  dr'4i 
should  be  accompanied  by  pleas  to  the  merius, 
but,  as  this  was  the  first  time  the  questioo  had 
been  raised,  the  court  would  allow  tne  defendaat 
the  rest  of  the  day  to  file  such  pleas.    JPhrrie  v. 
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HcHugh  et  oZ.,  1  L.  C.  R.  216,  8.  C.  1851  j  137 
C.  C.  P. 

918.  A  demurrer  is  not  a  preliminary  plea, 
and  need  not  therefore  be  filed  within  the  fonr 
da?8  laid  down  bv  the  statute.  Benson  v.  Evan, 
4LC.R.  156,  g^.  C.  1853. 

919.  The  delay  for  filing  an  exception  to  the 
form,  when  security  for  costs  is  demanded,  will 
run  from  the  day  when  such  security  is  ^iven. 
Smith  y.  Merrill,  6  L.  C.  R.  199,  S.  C.  1855. 

920.  Where  a  defendant  files  an  exception  to 
the  Ibrm,  in  a  case  where  a  rule  has  been  made 
absolute,  staying  all  proceedings  until  the  plain- 
tiff  shall  have  put  insecurity  for  costs,  the 
plaintiff  is  not  entitled  to  a  hearing  upon  the 
merits  of  such  exception  until  he  puts  in  secu- 
rity for  costs.  Boston  v.  Benson,  5  L.  G.  R. 
34^,8.  C.  1865. 

921 .  In  a  case  in  which  the  plaintiff  moved 
to  reject  preliminary  pleas  from  the  record  as 
Qot  filed  within  the  four  days  next  after  the  re- 
iiirD  of  the  action,  the  action  having  been  re- 
lumeii  in  August — Held,  that  the  delays  for  the 
tiling  of  such  pleas  did  not  run  during  the  long 
vacation.  Booth  &  The  Montreal  and  Bytown 
Railway  Company,  4  L.  C.  J.  296,  S.  C.  1^58 ; 
2&3Cf.C.  Pf 

922.  An  application  by  the  defendant  to  en- 
large the  delay  to  plead,  presented  after  act  of 
tbreclosure  granted,  cannot  be  entertained  by  a 
jud^  while  the  foreclosure  exists,  and  notice  of 
such  application,  served  on  the  plaintiffs  before 
the  expiration  of  the  delay  to  plead,  does  not 
j^uspend  the  plaintiff's  right  to  obtain  foreclos- 
ure. Miller  et  al.  v.  McDonald  et  al.,Sh.C,R. 
303,  S.  C.  1858. 

913.  The  delay  on  a  writ  of  attachment  after 
jndgnient  is  the  same  as  on  an  ordinary  writ  of 
summons.  McLaren  et  al.  v.  Hutchinson  & 
fraser,  6  L.  C.  J.  45,  8.  C.  1861 ;  551  C.  C.  P. 

924.  Where  a  defendant  set  up  by  affidavit 
that  it  would  be  necessary  for  him  to  search  for 
[•apers  in  several  registry  ofiices,  and  that  such 
f«apch  would  occupy  him  six  months,  to  the  best 
of  his  belief,  without  which  delay  he  would  be 
unable  to  prepare  his  defence  in  a  proper  man- 
ner— Held,  that  he  was  entitled  to  a  oelay  ac- 
cordingly to  plead.  Bell  et  al.  v.  Knowlton  et  al., 
13  L.  C.  R.  232,  8.  C.  1863. 

925.  When  the  delay  for  inscribing  a  case  for 
review  would  expire  on  a  Sunday  it  is  prolonged 
until  the  next  juridical  day.  Scateherd  & 
Allan,  1  L.  C.  L.  J.  96,  S.  C,  R.  1865. 

926.  A  non-juridical  day  may  be  conoputed  in 
the  delay  on  a  petition.  'Orebassa  y.JSthier,  2 
K.  L.  332,  S.  C.  1870;  24  C.  C.  P. 

927.  The  delay  of  eight  days  mentioned  in  art. 
497  of  the  Code  of  Procedure  runs  during  the 
l'«og  vacation.*  Whalley  &  Kennedy j  12  L.  C.  J. 
224, 8.  C.  R.  1868,  &  Foumier  &  Ledoux,  13 
L.  C.  J.  332,  S.  C.  R.  1869. 

928.  The  delay  required  on  the  service 
motions  is  at  least  one  clear  day,  and  a  notice  o 
luotioD  given  on  Saturday  to  be  presented  on 
the  next  juridical  dav  is  insufficient.  Boucher  v. 
Bertrana,  6  R.  L.  2^2,  C.  C.  1869. 

929.  The  court  may  extend  the  delay  of  three 


*  NotwftlutandiDg  art.  468  of  the  said  Code  any  days 
between  tlie  month  of  July  and  the  l»t  of  September 
shall  bereekoned  intbn  dolavof  eight  days  flx^  by  art. 
«»7  4  600  of  the  aaid  Code.  Q.  84  Yto.  cap.  4,  sec.  4. 


days  allowed  for  service  of  petition  in  cases  of 
intervention.  Fraser  v.  PouUot  v.  Lavoie,  3 
R.  L.  446,  S.  C.  1871 ;  157  C.  C.  P. 

930.  The  sureties  in  appeal,  against  whom 
action  is  brought  for  costs,  are  not  entitled  to* 
fifteen  days  delay  from  the  day  of  judgment. 
Larose  et  al.  &   Wilson,  16  L.  C.  J.  29,  Q.  B.. 
1872. 

931.  An  inscription  for  review  may  be  made 
on  the  ninth  day  after  judgment  when  the  eighth 
day  falls  on  Sunday.  Lenoir  v.  Desmarats  et 
vir.,  17  L.  C.  J.  81,  S.  C.  R.  1873 ;  497  C.  C.  P. 

932.  The  delay  after  service  of  a  writ  of  quo 
warranto,  when  in  conformity  to  art.  1000  of 
the  Code  of  Procedure,  is  three  days.  Bureau 
&Normand&Gouinetal.,6IL.L.  40,^.  C.  1873. 

933.  A  petition  in  intervention  must  be  served 
within  the  three  days  allowed  for  its  reception. 
Coumoyer  &  Tranchemontagne  et  al.  &  Dart,  5k 
R.  L.  327,  S.  C.  R.  1874. 

XIV.  Demand  of  Plea. 

934.  If  a  rule  to  plead  expires  in  vacation,  a 
demand  of  plea  must  be  made  before  a  fore- 
closure can  be  filed.  Lee  v.  Whitfield  et  al.,  3 
Rev.  de  Leg.  303,  K.  B.  1812 ;  137  C.  C.  P. 

935.  A  demand  of  plea,  though  irregularly 
made,  cannot  be  rejected  from  the  -record  on 
motion,  as  it  does  not  affect  the  case,  and  the 
recourse  of  the  defendant  will  only  arise  on 
the  subsequent  proceedings.  Armstrong  v. 
Barthe,  1  R.  L.  49,8.  C.  1868. 

936.  Where  a  preliminary  plea  had  been  filed, 
and  the  plaintiff  had  demanded  a  plea  to  the 
merits  under  20  Vic.  cap.  44,  sec.  72 — Heid, 
that  the  plaintiff  might  foreclose  the  defendant 
after  the  eight  days  from  such  demand  without 
serving  the  demand  of  plea  required  by  12 
Vic.  cap.  38.  McOUl  v.  WeUs,  2  L.  C.  J:  290, 
S.  C.  1858 ;  131  C.  C.  P. 

937.  A  demand  of  plea  to  the  merits  under 
article  131  of  the  Code  of  Procedure,  may  be 
made  after  the  expiration  of  eight  days  from  the 
filing  of  a  prelimmary  plea,  in  the  absence  of 
any  answer  to  such  plea.  The  Canada  Tanning 
Extract  Ccmvpany  v.  Foley,  20  L.  C.  J.  180,  Q 
B.  1875. 

XV.  Depositions— «cc  DEPOSITIONS 

938.  A  deposition  is  not  null  for  want  of  certi«> 
fication  of  marginal  notes  which  have  been  duly 

Saraphed,  but  it  is  so  for  want  of  mention  of  the 
egree  of  relationship,  if  any,  the  witness  is  to  the 
parties  to  the  suit.  !Lataon  v.  Stuart,  4  L.  C.  J. 
126,  S.  C.  1859 ;  268  &  295  C.  C.  P. 

XVI.  Description  of  Parties. 

939.  Where  a  writ  of  summons  described  the 
fendant  as  of  St.  Hyacinthe,  whereas  he  in 

fact  lived  in  the  parish  of  St.  Hyacinthe  la  Con- 
fesseur,  and  there  were  three  distinct  places  in 
ihe  district  of  Montreal  known  respectively  as 
the  town  of  St.  Hyacinthe,  the  Parish  of  St. 
Hyacinthe  and  the  Parish  of  St.  Hyacinthe  la 
Confesseur — Held,  on  an  exception  to  the  form, 
that  such  description  was  auite  sufficient,  and 
the  exception  was  dismissed.  Lyman  et  al.  v. 
Chamard,  1  L.  C.  J.  183,  S.  C.  1857. 

940.  Where  in  an  action  on  a  promissory  note 
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gainst  two  defendaDt8|  one  of  them  residing  in 
4ne  town  of  Sherbrooke  was  described  as  of  the 
township  of  Orford — RtJdy  reversing  the  judg- 
ment of  the  court  beJow,  on  an  exception  to  the 
form,  that  as  the  township  of  Orford  included 
that  part  of  Sherbrooke  in  which  the  defendant 
Jived,  that  he  had  been  properly  described,  and 
the  exception  to  the  form  must  therefore  be  dis- 
aniseed.  Morse  &  Brooks  et  aL,2lj,  C.  J.  39, 
<Q.  B.  1^7;  49C.  C.  P. 

941.  la  an  affidavit  for  capias  where  the 
creditor's  oame  was  written  ''  Justius  "  instead 
of  "  Jontras" — Held,  to  be  good.  Joniras  & 
Dvrdop,  7  L,  C.  R.  420,  S.  C.  1867. 

S42,  Where  exception  to  the  form  was  filed 
in  an  action,  on  the  ground  that  the  defendant 
^as  described  as  residing  in  the  village  of  St. 
Jean  Baptiste,  whereas  the  proper  name  of  the 
parish  m  which  he  resided  was  St.  Jean 
baptiste  de  Bouville,  and  it  was  proved  that 
there  were  two  parishes  of  that  name,  one  of 
Rouville  and  one  of  Roxton,  the  description  was 
held  to  be  sufficient.  Giqon  &  Hotle,  2  L.  C.  J. 
193  &  8  L.  C.  R.  271,  S.  C.  1868 ;  49  C.  C.  P. 

943.  In  a  case  of  capias  where  motion  was 
made  to  quash  the  writ  on  tlie  eround  of  irregu- 
Arities  in  the  affidavit — Held,  Uiat  the  plaintiff 
■being  described  as  "  of  the  city  of  Kingston, 
C!an^a  West,"  was  a  sufficient  indication  of  his 
domicile.  Bury  &  May,  13  L.  C.  R.  1,  S.  G. 
1859. 

944.  A  defendant,  styled  in  the  writ  and  de- 
claration menuisier,  pleaded  by  exception  to  the 
form  that  he  was  not  and  never  had  been  a 
fne7iuisiert  but  that  he  was  a  contractor  and 
trader,  and  on  proof  the  exception  was  maintained 
in  the  court  lielow,  but  in  appeal  held,  that  the 
quality  of  menuisier  was  made  out  in  evidence, 
the  defendant  having  in  authentic  deeds  de- 
signated himself  by  such  quality,  and  that,  even 
if  lie  were  a  contractor, such  quality  is  reconcil- 
able with  that  of  a  menuisier,  Boucher  &  Se- 
maine  et  al.,  10  L.  C.  R.  456,  Q.  B.  1860. 

946.  In  a  case  in  appeal  from  a  judgment  dis- 
missing an  exception  to  the  form  on  several 
pounds — Held,  confirming  the  judgment  of  the 
court  below,  that  the  declaration  need  not  neces- 
sarily contain  the  domicile  and  description  of 
the  parties  when  it  is  annexed  to  the  writ. 
■Ouyon  y.  Donaghue,  11  L.  C.  R.  421,  Q.  B. 
J861. 

•  346.  In  an  action  against  the  master  of  a 
■vessel  then  at  Quebec — Held,  on  an  exception  to 
the  fonu,  that  having  described  the  defendant  by 
the  initials  of  his  Christian  name  such  as  he  had 
^iven  him  at  the  custom  house  where  his  occu- 
pation, &G.,  were  also  correctly  given,  was  suffi- 
cient, and  the  exception  was  dismissed.  Cloony 
-&  NeU,  17  L.  C  R.  262,  S.  C.  1867. 

JtVIL  Desistement. 

'9t7..  The  withdrawal  of  an  action  by  a  plain- 
tiff personally,  in  the  absence  of  and  without 
Jthe  intervention  of  his  attorney,  is  good  and  valid, 
although  tli€  attorney  may  haveprayed  for  dis- 
traction of  costs.  Ryan  &  Ward  ei  al.,  6 
L.  C.  R.  201,  Q.  B.  1856  J  450  C.  C.  P. 

948.  Where  the  plaintiff  had  desisted  from  a 
judgment  on  a  demurrer,  obtained  in  the  absence 
of  defendant's  counsel  from  the  courti^nd  the 
case  was  inscribed  for    another  hearing,  the 


court  was  of  opinion  that,  as  judgment  had  once 
been  rendered,  there  was  an  endof  the  matter, 
and  the  inscription  was  discharged.  Clarke  ti 
al.  &  Clarke  et  ux,,  2  L.  C.  J.  209,  S.  C.  1858. 

949.  Where  there  is  a  manife^it  error  in  a 
judgment,  and  the  plaintiff  in  whoee  favor  the 
error  was  desisted  before  appeal  brought  from 
the  benefit  of  such  error,  ana  served  notice  there- 
of on  the  defendant — Held,  that  the  dMstentmi 
was  good,  and  theplea  was  dismissed  with  co?t«. 
Brown  ei  al.  &  Wood,  8  L.  C.  J.  63,  Q.  B.  1863. 

950.  Where  one  desists  from  a  ju(kinent 
rendered  in  the  Superior  Court,  and  which  has 
been  inscribed  in  revision,  the  Court  of  Reviev 
will  discharge  the  d6lih&r6  and  return  the  record 
to  the  Superior  Court.  Ward  ^  NewhaU,  3 
R.  L.  446,  S.C.R.  1871. 

ff  961.  The  attorney  of  one  of  the  parties  in  the 
case,  as  such,  may  renounce  the  whole  or  part 
of  tne  judgment  given  in  his  favor,  but  such 
renunciation  to  be  valid  must  be  siened  by  the 
party  himself  or  by  his  attorney  ad  hoc.  Prt- 
ontaine  &  Brown,  I  Q.  L.  K.  60,  S.  C.  R.  1875. 

962.  An  application  for  leave  to  withdraw  at 
the  moment  wnen  judgment  is  being  pronounced 
will  not  be  granted.  Dorbt  &  My  arson,  I 
Q.  L.  R.  219,  C.  C.  1876. 

XVin.  Disavowal. 

963.  A  demand  for  disavowal  cannot  be  heani 
or  received  by  the  court  before  the  day  of  the 
return,  unless  notice  have  been  given  to  the 
opposite  party,  nor  can  it  be  received  when  tbe 
principal  cause  is  en  diliberi.  The  Canadian 
Building  Society  of  Montreal  &  Lafrenayt,  3 
L.  C.  J.236,  S.  C.1864;193C.  C.  P. 

961.  Proceedings  in  disavowal  are  in  tbe 
nature  of  a  suit  between  client  and  attorney,  and 
the  matter  to  be  adjudged  is,  has  the  altornej  a 
right  to  act  or  not.  Moss  et  al.  &  Ross  &  Ron 
V.  Mank,  9  L.  C.  J.  328,  S.  C.  1865 ;  192  et  seq. 
C.  C.  P. 

955.  And  a  plaintiff  in  disavowal  is  bound  to 
prove  all  the  allegations  of  his  declaration,  and 
particularly  that  no  autliority  or  power  to  act 
was  given  oy  him  to  the  attorney. 

XIX.  Discontinuance. 

956.  Where  a  wife  suing  for  aeparation  from 
bed  and  board  desisted  from  the  first  pan  of 
her  action  but  adhered  to  the  separatioa  cf 
property— ^«2(2,  that  the  dificontinuance  wa« 
good,  and  the  separation  of  property  was  granted. 
Dud^ooir  k  Turcot,  8  L.  C.  R.  453,  S.  C.  1864. 

967.  A  plaintiff,  as  a  general  rule,  can  di$«OQ- 
tinue  his  action  only  on  payment  of  cosi^. 
Greenshields  v.  Leblcmc  et  al.,  12  L.  G.  J.  343, 
S.  C.  1868;  450C.  C.  P. 

958.  An  answer  to  an  exception  to  the  ii'mi 
is  a  waiver  and  discontinuance  of  a  motion  pnr 
viously  made  to  reject  the  exception.  Copelatd 
et  al,  &  Cauchon  et  al,,  14  L.  C.  J.  242,  C.  C. 
1869. 

959.  The  abandonment  of  part  of  a  ciaiiD 
sued  on  is  not  a  discontinuance*  Salt€u  Jc 
Gu6cremont,  4  R.  L.  233,  S.  C.  B.  1870. 

960.  A  discontinuance  is  not  a  chose  jug^t 
and  does  not  deprive  the  plaintiff  of  his  right  to 
brinf^nother  action.    lb.,  &  452  &  453  C.  C.  P 

A    party  may  proceed  in    virtue  o{  a 
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settlement  arrived  at  in  a  case  before  discon- 
tioaing  the  action,  and  it  is  sufficient  that  he 
oftere  to  discontinue  if  the  other  party  carries 
out  the  settlement.  King  &  Pinsoymeauliy 
«  R.  L.  703,  P.  C.  1875 ;  460  ei  seq.  C.  C.  P. 

XX.  Elsotion  of  Domicile. 

962.  On  an  inscription  in  improbation — Held, 
to  l>e  necessary  to  make  an  election  of  domicile. 
Martineau  v.  Harrigan,  3  L.  C.  J.  190,  S.  C. 
1859;  161  C.  C.  P. 

963.  Art-  1081  of  the  Code  of  Civil  Procedure, 
coDceming  elections  of  domicile  by  a  bailiff 
sizing,  applies  onlv  to  cases  susceptible  of  ap- 
peal.* LegarS  &  DurochesA  Duroches,  1  R.  L. 
51,8.0.1870;  1081  C.  C.  P. 

964.  An  opposition  not  containing  an  election 
of  domicile  at  a  place  within  a  mile  of  the  court- 
house will,  on  motion,  be  rejected  with  costs. 
Boyer  v.  Migneauli  A  MigneauU,  5  R.  L.  473, 
S.  C.  1873. 

XXI.   EXDOBSATIOK  OF. 

965.  The  oppoeant  moved  to  amend  his  oppo- 
sition by  altering  a  number  on  the  endorsation, 
and  the  plaintiff  moved  to  reject  the  opposition, 
it  having  been  filed  under  a  wrong  number — 
Htld^ihAi  the  former  motion  must  be  dismissed 
and  the  latter  granted  with  costs.  Joseph  v. 
Coy  &  Coy,  1  L.  C.  J.  2,  S.  C.  1856. 

966.  Where  in  a  motion  to  dismiss  an  excep- 
tion to  the  form,  the  plaintiff  urged,  amongst 
other  thinly  that  it  was  endorsed  with  a  wrong 
Ti\\m\xr—^eld,  that  the  exception  would  not  be 
dismissed  on  that  ground,  as  uie  proper  number 
was  not  required  on  pain  of  nulhty,  but  only  to 
facilitate  tne  proceedings.  Leslie  &  Fraser, 
15L.  C.  R.  43,3.  C.  1864. 

XXII.  Enquete.  ^ 

967.  The  Court  of  Appeal  may  order  and 
revise  an  enquete  on  the  facts  contained  in  a 
regu^ie  en  riprise  cTinstance.  McKillop  ei  al, 
^  Kauniz,  1  Rev.  de  Leg.  152,  Q.  6.  1845. 

968.  Where  there  were  several  issues  such  as 
a  plea  to  the  action  and  a  special  answer  to  such 
plea,  and  a  general  inscription  for  the  adduc- 
tion of  evidence,  although  the  proof  of  the  special 
answer  alleging  chose  jugie  as  to  the  matters 
contained  in  the  plea  to  the  action  if  made  out 
would  be  a  bar  to  any  farther  proceedings  upon 
snch  plea,  ajud^  in  chambers  has  no  power 
to  restrict  and  limit  the  proof  in  the  first  in- 
stance to  the  special  answer,  as  such  limitation 
can  only  be  oroered  by  the  court.  Brush  et  al. 
v.  Wilson,  4  L.  C.  R.  454,  S.  C.  1854. 

969.  The  court  cannot  order  that  in  any 
panicuLar  case  the  defendant  should  be  allowed 
to  proceed  with  his  enquete  from  day  to  day 
nntil  the  same  be  completed,  as  the  law  requires 
that  the  matter  of  enquete  should  be  regulated 
by  rules  of  practice,  applicable  to  all  cases. 
Brown  &  Gugy,  4  L.  C.  R.  46,  S.  C.  1854. 

970.  i)ik  a  motion  by  the  defendant  in  the 
action  to  re-open  an  enquSte — Held,  that  it  was 


*  By  sn  mmendment  to  the  art.  of  the  Code  herein 
nftared  to  tike  claaM  requiring  an  election  of  domicile 
hf  tta«  baiUITMiziDir  is  atruok  oat,  Q.  86  Vic.  cap. «,  seo. 


not  competent  for  the  plaintifi^  to  compel  the 
defendant  to  go  on  with  the  enqu§te,  in  the 
absence  of  certain  of  plaintiff's  exhibits,  attached 
to  a  commission  rogatoire  issued  by  them  and 
not  returned,  and  that  defendants  were,  under 
any  circumstances,  entitled  to  adduce  evidence 
after  the  return  of  the  commission.  Foster 
et  al.  V.  Chamberlain,  2  L.  C.  J.  285,  S.  C. 
1858;  316  C.  C.  P. 

971.  A  judge  of  the  Superior  Court  sitting 
in  banco  may  revise  and  reverse  the  rulings 
of  another  judge  in  the  same  court  sitting  at 
enquete.  Scott  et  al.  v.  Scott  et  al.,  3  L.  (J.  J. 
132,S.  C.  1859. 

972.  And  held,  also,  in  the  same  case  in 
boAco,  reversing  the  ruling  of  the  judge  at 
enquete,  that  proceedings  would  not  be  sus- 
pended, in  order^to  enable  one  of  the  parties  who 
wished  to  appeal  from  an  interlocutory  judg- 
ment, to  apply  to  the  Court  of  Appeals  for  the 
allowance  of  an  appeal  of  which  be  has  given 
notice  to  the  other  side.  lb.,  &  3  L.  C.  J.  134, 
S.  C. 1859. 

973.  Where,  after  the  closing  of  the  plaintiff's 
enc^uete,  statute  22  Vic.  cap.  57  became  law,  by 
which  parties  to  an  action  are  allowed  to  ex- 
amine their  relations  as  witnesses,  and  the 
defendant  having  in  his  enqudte  availed  him- 
self of  this  new  law,  and  the  plaintiff  made 
motion  to  re-open  his  enquete  for  the  same  pur- 
pose, the  motion  was  granted.  Vennier  & 
Falkner,  6  L.  C.  J.  251,  S.  C.  1861. 

974.  Where  a  disavowal  was  raised  in  a  case 
pending  before  the  Court  of  Appeal — Held, 
that  the  court  could  order  an  enquSte  on  the 
issue  raised.  The  Oar 6  et  al.  of  the  Parish  of 
St.  Ann  de  Varennes  &  The  Koman  Catholic 
BUhop  of  Montreal,  4  R.  L.  127,  Q.  B.  1861. 

975.  Where  the  plaintiff,  himself  an  advocate, 
contested  the  opposition  of  the  opposant  and, 
though  represented  by  an  attorney  ad  litem, 
wished  to  conduct  the  examination  of  the  wit- 
nesses himself— £f«2<i,  maintaining  the  objec- 
tion of  the  adverse  party,  that,  having  appeared 
by  counsel,  the  examination  could  only  be  con- 
ducted through  such  attorney  ad  litem.  Ramsay 
&  David  &  Walker  &  Ramsay,  6  L.  C.  J.  295, 
S.  C.  1862;  270C.  C.P. 

976.  The  court  on  cause  shewn  will  discharge 
a  case  from  the  role  for  hearing  on  the  merits, 
and  permit  the  enqu§te  to  be  re-opened  for  the 
examination  of  a  witness,  and  will  also  permit 
the  plaintiff  to  file  his  declaration  that  he  intends 
to  make  use  of  the  defendant's  deposition,  not- 
withstanding that  a  declaration  to  tiiat  effect  has 
been  previously  rejected  from  the  record  on  the 
defendant's  motion  as  irregularlv  filed.  Beaudry 
V.  OuimetU  et  al.,  14  L.  C.  R.  449,  S.  C.  1864. 

977.  In  a  hypothecary  action,  which  is  of  its 
nature  a  real  action,  the  parties  thereto  have  a 
right  to  have  the  evidence  reduced  to  writing. 
J^jpon<c<aZ,v.G'ran^€,16L.C.R.  146, Q.B.  1865. 

978.  Justices  of  tne  peace  to  whom  a^oc^- 
verbal  of  a  water  course  is  submitted  for  homo- 
logation should  take  the  proof  in  writing  when 
the  homologation  is  opposed.  Smith  et  al.  & 
Ogilvy  et  al,  11  L.  C.  J.  84,  C.  C.  1867. 

979.  A  party  to  a  case  may  at  any  time  pro- 
duce and  file  at  enquete,  without  notice  to  the 
adverse  partv,  papers  and  documents  not 
pro^d,  provided  they  appear  to   bear  on  the 

I  case,  and  the  materiality  of  such  documents 
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will  be  adjudicated  upon  at  the  final  hearing. 
Mills  V.  The  Ghranby  Red  Slate  Company,  13 
L.  C.  J.  166,  S.  C.  1869 ;  245  C.  C.  P. 

980.  A  motion  to  reject  evidence  taken  at 
enquSte  under  a  reserve  of  objections  gannot  be 
TOfule  unti  1  the  fi  na  1  hear  i  ng  of  th  e  case .  Millar 
V.  Darling^  al,  14  L.  C.  J.  Ill,  S.  C.  1869. 

981.  Objections  decided  at  enquSte  cannot  be 
revised  until  the  final  hearing  on  the  merits,  if 
the  deposition  has  been  closed.  Oaylq/  v. 
Camur^,  16  L.  C.  J.  126,  S.  C.  1872. 

982.  The  omission  of  the  age  of  a  witness 
from  a  deposition  is  not  a  cause  of  nullity  in 
his  evidence.  Barsalo  v.  Masaicotte,  5  R.  L. 
526,  S.C.R.  1873}  288  C.  C.  P. 

983.  Where  a  motion  was  made  to  open  an 
enqudte  before  a  private  individual  in  another 
district  the  court  held  that  it  had  no  power 
to  delegate  an  enquSte  to  any  one  b^t  to  a 
judge.  Mc  Vittie  &  Ouiiing  &  Clarke,  6  R.  L. 
465,  S.  C.  1874. 

984.  In  cases  susceptible  of  appeal,  the  evi- 
dence must  be  taken  in  writing.  HouU  & 
Martin,  6  R.  L.  70  k  641,  C.  C.  1874. 

985.  No  appeal  will  be  allowed  from  a  judg- 
ment dismissmg  a  motion  to  revise  a  ruling  at 
enquSte,  parties  in  such  case  proceeding  at 
their  own  risk,  and  if  one  of  them  be  aggrieved 
the  case  may  come  up  at  appeal  at  a  later  stage 
of  the  proceedings.  Hudon  v.  Painchaud,  15 
L.  C.  R.  437,  Q.  B.  1865 ;  1116  C.  C.  P. 

986.  During  the  sittings  of  the  Superior  Court 
in  Montreal,  a  partj^  may  be  compelled  to  pro- 
ceed at  enquete  sittings.  The  Molsons  Bank  & 
Converse,  20  L.  C.  J.  302,  8.  C.  1876. 

XXIII.  Enquete  Days. 

987.  In  the  absence  of  any  tiling  to  the  con- 
trarv  in  the  Rules  of  Practice,  or  of  any  order 
confining  enquete  days  in  term  to  cases  exparte, 
the  court  has  no  power  to  prevent  a  narty  from 
proceeding  with  a  contested  case  during  the 
enqudte  days  in  term.  La  Banque  du  Peuple  v. 
Boy  et  al,  2  L.  G.  R.  239,  S.  G.  1852;  285 
G.  G.  P. 

XXIV.  Erasures  akd  Notes. 

988.  In  a  notice  of  security  in  appeal  the  date 
for  filing  such  security  •was  chanera  by  erasing 
that  ^iven  in  the  body  of  the  document  ana 
insertmg  another  in  the  margin,  no  mention  of 
such  change  being  made  at  the  foot  of  the  paper 
— Held,  that  this  was  not  material,  so  as  to  avoid 
the  service,  and  the  court  would  maintain  it 
according  to  circumstances.  Demers  &  Parant 
et  ah,  5  L.  G.  R.  36,  Q.  B.  1854. 

989.  On  a  motion  to  reject  certain  depositions 
as  containing  erasures  and  marginal  notes  in 
material  portions  of  the  deposition  not  noted  or 
certified  in  the  jurat — Held,  that  where  the 
marginal  notes  were  duly  paraphed  that  the 
deposition  would  not  be  rejected  for  want  of  a 
certification  of  such  marginal  notes  in  the  jurat. 
Lauzon  v.  SUiort,  4  L.  G.  J.  126,  S.  G.  1859 ;  295 
G.  G.  P. 

990.  An  exception  to  the  form  containing 
erasures  and  marginal  notes  which  were  not  re- 
ferred to  at  the  bottom  of  the  paper  was  held 
nevertheless  lo  be  good.  Blackision  v.  Rosa,  10 
Ji.  G.  R.  399,  S.  C.1860. 


XXVI.  Eyocation. 

991.  Evocation  of  causes  from  t^e  C* 
Gourt  to  the  Superior  Court  can  only  be 
the  cases  mentioned  in  articles  1054  to 
the  Code  of  Procedure.     The  OorpanUi- 
County  of  Drutnmond  v.  The  Oorpi, 

the  Parish  of  St  Guillaume,  4  R.  L.  T 
1873. 

992.  In  a  non-appealable  case,  retor 
of  term,  the  defendant  may  evoke  it  at 
before  plaintiff  has  obtained  ucteoffo* 
DeBeaujeu  et  vir.  v.  McNamee,  17  L. 
S.  G.  1873;  1054G.  C  P. 

XXVII.  Exceptions. 

993.  Declinatory, — Where  a  declin. 
ception  has  been  filed  to  an  action  whic 

J)roof,  and  the  defendant,  instead  of  . 
or  proof,  insciibes  for  hearing  oa  the 
the  exception,  it  will  be  dismissed  for 
proof.      Elliott  V.  Bastien  e<  a/.,  2  L.  *■ 
S.  G. 1858. 

994.  In  proceedings  affecting  corpoi 
public  ofiices,  the  defendant  may  set  u . 
the  information  a  declinatory  except!* 
the  same  time  pleas  to  the  merits  of  t})» 
The  Attorney- General  v.  Grcq/,  15  L.  < 
S.  G.  R.  1871. 

995.  And  where  an  action  was  broi 
promissory  note  in  Montreal,  which  \' 
at  Montreal,  but  actually  made  in  an< 
trict — Held,  that  a  declinatory  except 
lie  even  without  an  affidavit.    Hudott 
paane,  17  L.  G.  J.  45,  S.  G.  1873;  14:. 

996.  Where  the  plaintiff  resides  ok 
Province  of  Quebec,  and  fails  to  furu 
ity  for  costs,  and  the  power  of  attome\ 
by  the  Code  of  Procwure,  the  defen'l 
by  a  declinatory  exception,  have  all  fii 
ceedings  stayed  until  such  security  an 
ation  are  furnished.^  CaUnn  et  al.y.  ' 
17  L.  G.  J.  226,  G.  G.  1873;  29  C,  C. 

997.  Dilatory^ — Where  a  suit  was  j 
the  Admiralty  against  certain  goodt: 
forfeited,  and  an  action  of  trespass  wa- 
against  the  assessors  for  illegal  seizu 
that  the  defendants  were  entitled  to  an 
dilatoire  to  stay  the  proceedings  unti 

'  action  was  deciaed.    Hartshorn  et  al. 
Somerville,  P.  R.  5,  K.  B.  1810. 

998.  A  dilatory  exception  founder 
benefit  of  discussion,  claimed  by  tk  am 
be  decided  before  proceeding  with  thi 
the  merits,  and  the  proof  must  be  lini 
facts  set  up  in  such  exception.  Cu 
et  al.  V.  Ferrie  et  al.,  2  Rev.  de  L6g.  1  • 
1842, 

999.  In  an  action  brought  to  reoov 
policy  of  insurance  the  defendant  pi- 
dilatory  exception  that  a   true  bill  1 
found  bv  a  grand  jury  against  the  plai 
was  still  pending,  charging  him  wita  ar 
a  view  to  defraud  them,  the  defendant^, 
therefore  all  proceedings  in  the  case 
stayed  and  suspended  until  the  plaint  i' 
have    been  tried  upon  the   inaictmc-i 
that  the  existence  of  a  criminal  char^ 

*  By  the  Code  of  Procedure  the  proper  ler- 
ing  tbeiprooeedingt  is  by  an  txc^^tUm^a' 
C.  C.  P.— Ed. 
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the  plaifljiiff  «o«]d  not  operate  aa  a  suBpension  of 
iJtfVfooeediagB  in  an  actiou  against  the  defend- 

▼.   The  Liverpool  and  London 
*wrance  Oompanjf,  7  L.  C.  R. 

-^n    for  thirty-eix   dollars, 

*Tned  by  the  plaintiff,  a 

ry  exception  bj  the  de- 

!>.       -  -  e  clerk    has  collected 

,  for  which  he  has  not 
t  is  entitled  to  a  stay  of 
iccount  should  be  ren- 
>urgei,  17  L.  G.  R.  269, 

iant,  sued  for  the  price 

he  has  purchased,  and 

1  a  hypothec,  pleads  his 

thee  discharged  before 

,  he  must  do  so  by  a 

not  by  a   'peremptory 

mirey  6  R.  L.  67,  C,  0. 

.  &  The  Mayor,  d:c.,  of 

1874;120C.  C.  P. 

ant  wishes  to  avail  him- 

of  actions  in  the  plain* 

^t  do  so  by  a  dilatory  ex- 

lurrer.    iiiihoi  es  qual. 

..  696,  S.  C.  1874  ;  120 

ption  to  call  in  a  gi  rant 
the  exclpient  is  within 
has  taken  the  necessary 
'»<.  Belle  V.  Dolan,  20 
• 

:  'rescri  ption  can  not  be 
lit  by  fleremptory  excep- 
nger,  4  R.  L.  388,  S.  C. 
P. 

ties  had  agreed  to  sub- 
arbitrators,  and  to  abide 
atter  under  a  penalty  of 
rties,  after  the  award  was 
>t  the  decision,  and  sued 
>ient  without  paying  the 
I Qt  filed  a  peremptory  ex- 
raire — Hecd,  that  the  de- 
e,  and  that  a  dilatory  ex- 
Allard  v.  Benoit,  16 

■ 

iction    of  damages    was 
>rporal  of  the  British  ser- 
nmanding  officer  on    the 
st  and  imprisonment,  and 
by  peremptory  exception, 
.  month's  notice  under  art. 
'dure — ffeld,  on  demurrer, 
1  id  not  lie,  even  thouzh  it 
Iant  acted  legally,  without 
.enable  or  probable  cause. 
L.  C.  J.  288,  8.  C.  1873. 
er,  who  is  sued  for  the  pur- 
ear  of  eviction  or  trouble  in 
st  do  so  by  peremptory  ex- 
'  atory  exception .    Matthieu 
14,  8.C.1876;120C.C.  P. 
. — Where  the  defendants  en 
>yed  by   the   plaintiffs  en 
rs  and  manufacturers  and 
e   plain tifib  en  garantie-^ 
them  to  plead  by  prelimin- 
«.^  ley  were  not  such  contra©- 

turs  and  maiiu—    urers  and  co-partners,  and 


also  by  the  same  exception  to  attack  the  correct- 
ness of  the  names  and  designation  assumed  by 
the  plaintiffs,  and  on  proof  of  the  truth  of  such 
all^ations  to  be  entitled  to  a  dismissal  of  the 
action  of  the  plaintiffs  en  garanHe.  Edmoneton 
et  eU.  v.  Childs  A  ChUde  et  al.  v.  Chapman  etal., 
1  L.  C.  J.  249,  S.  C.  1857  ;  116  C.  C.  P. 

1009.  Where  motion  was  made  to  reject  certain 
preliminary  pleas  because  not  filed  within  the 
four  days  next  after  the  return  of  the  action— 
Held,  that  as  the  action  was  returned  in  vaca- 
tion the  delay  did  not  run.  Booth  &  The  Mon- 
treal and  By  town  Baihoay  Company,  4  L.  C.  J. 
296,  S.  C.  1868 ;  2  A  3  C.  C.  P. 

1010.  An  exception  to  the  form  filed  on  the 
fifth  day  after  the  return  day  of  the  action,  the 
fourth  being  a  Sunday,  will  be  rejected  on  motion 
under  the  statute  16  Vic.  cap.  194,  sec.  21.  Brock 
&  Th^berge,  9  L.  G.  R.  231,  S.  G.  1859. 

1011 .  Where  a  party  has  answered  without  re- 
serve to  a  prelimmary  exception  which  has  not 
been  accompanied  by  the  necessary  deposit,  he 
is  foreclosed  from  demanding  its  rejection  on 
that  ground.  Quintal  &  Boy  et  al.,  14  L.  G.  J. 
67,8.  G.  1868;  112  G.C.  P. 

1012.  [n  cases  under  sixty  dollars  no  deposits 
are  required  with  the  preliminary  exceptions. 
Alie  k  PameUn,  14  L.  G.J.  134,'  G.  G.  1869; 
112  G.  G.  P. 

1013.  In  an  action  under  sixty  dollars  an  ex- 
ception to  the  form  might  be  filed  without  de- 
posit. Denardins  &  Chretien,  15  L.  G.  J.  56, 
C.  G.  1871. 

1014.  But  held,  later,  that  a  deposit  is  required 
with  such  preliminary  pleas.  Lusher  &  Par- 
eons,  17  L.  C.  J.  196,  G.  G.  1873. 

1015.  And  held,  also,  that  in  such  cases  a 
copy  of  the  exceptions  must  be  served  on  the 
plafntiff's  attorney.    lb. 

1016.  Want  of  authorization  of  a  married 
woman,  party  to  an  action,  can  only  be  invoked 
by  preliminary  exception  and  not  by  demurrer. 
Antcma  et  vir.  &  Dorge  et  aL,  6  R.  L.  727,  8.  G. 
1873. 

1017.  Where  the  evidence  on  a  preliminary 
exception  is  identical  with  that  which  must  arise 
on  the  merits,  it  will  still  be  allowed.  Lamb  & 
Brewster  et  aL  v.  Conners  et  aL,  5  R.  L.  531, 
8.  G. 1873. 

1018.  To  the  Form. — An  exception  to  the  form 
cannot  be  received  atter  a  motion  for  appeal,  as 
every  motion  is  an  act  of  submission  to  tne  juris* 
diction  of  the  court  and  consequently  a  waiver 
of  all  objections  to  the  form  of  the  summons,  and 
a  motion  for  particulars  admits  the  sufiiciency 
of  the  declaration.  Monroe  et  al.  v.  LaliberU, 
3  Rev.  de  L6g.  72,  K.  B.  1810 ;  107  G.  G.  P. 

1019.  A  defendant  has  a  right  to  object  by 
exception  to  the  form  to  the  sufficiency  of  the 
return  made  upon  process  ad  respondendum, 
but  he  cannot  pleaa  that  no  return  has  been 
made.  Jones  et  al.  v.  Morin,  3  Rev.  de  L^g.  72, 
K.  B.  1812;116G.  G.  P. 

1020.  It  is  no  ground  for  an  exception  to  the 
form  that  the  sheriff  did  not  certify  the  copy  of 
the  writ  of  summons  which  was  served  on  the 
defendant.  Wilson  v.  Arnold,  3  Rev.  de  Leg. 
195,  K.B.  1817;116G.  G.  P. 

1021.  To  an  irregular  incidental  demand  ex- 
ception may  be  taken  by  exception  to  the  form. 
Turner  v.  Whitfield,  3  Rev.  de  L6g.  196^  E.  B. 
1811. 
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will  be  adjudicated  upon  at  the  final  hearing. 
Mills  V.  The  Granby  Red  Slate  Company,  13 
L.  C.  J.  166,  S.  C.  1869 ;  245  C.  C.  P. 

980.  A  motion  to  reject  evidence  taken  at 
enquSte  under  a  reserve  of  objections  gannot  be 
mfule  until  the  final  hearing  of  the  case.  Millar 
V.  Dm-lincfM  al.y  14  L.  C.  J.  Ill,  S.  C.  1869. 

981.  Objections  decided  at  enquSte  cannot  be 
revised  until  the  final  hear  ins  on  the  merits,  if 
the  deposition  has  been  closed.  Cayley  v. 
CarnyrS,  16  L.  C.  J.  126,  S.  C.  1872. 

982.  The  omission  of  the  age  of  a  witness 
from  a  deposition  is  not  a  cause  of  nullity  in 
his  evidence.  Barsalo  v.  Massicotte,  5  R.  L. 
526,  S.  C.  R.  1873 ;  288  C.  C.  P. 

983.  Where  a  motion  was  made  to  open  an 
enqudte  before  a  private  individual  in  another 
district  the  court  held  that  it  had  no  power 
to  delegate  an  enqudte  to  any  one  btit  to  a 
judge.  Mc  Vittie  &  Cutting  &  Clarke,  5  R.  L. 
465,  S.  C.  1874. 

984.  In  cases  susceptible  of  appeal,  the  evi- 
dence must  be  taken  in  writing.  Soule  & 
Martin,  6  R.  L.  70  &  641,  C.  C.  1874. 

985.  No  apjpeal  will  be  allowed  from  a  judg- 
ment dismissmg  a  motion  to  revise  a  ruling  at 
enquSte,  parties  in  such  case  proceeding  at 
their  own  risk,  and  if  one  of  them  be  aggrieved 
the  case  may  come  up  at  appeal  at  a  later  stase 
of  the  proceedings.  Hudon  v.  Painchaud,  15 
L.  C.  R.  437,  Q.  B.  1865 ;  1116  C.  C.  P. 

986.  During  the  sittings  of  the  Superior  Court 
in  Montreal,  a  part^  may  be  compelled  to  pro- 
ceed at  enquete  sittings.  The  Motsons  Bank  & 
Converse,  20  L.  C.  J.  302,  b.  C.  1876. 

XXIII.  Enquete  Days. 

987.  In  the  absence  of  anything  to  the  con- 
trary in  the  Rules  of  Practice,  or  of  any  order 
confining  enquete  days  in  term  to  cases  exparte, 
the  court  has  no  power  to  prevent  a  party  firom 
proceeding  with  a  contested  case  during  the 
enquSte  days  in  term.  La  Banque  du  Peuple  v. 
Boy  et  al.,  2  L.  C.  R.  239,  8.  C.  1862;  285 
C.  C.  P. 

XXIV.  Erasures  and  Notes. 

988.  In  a  notice  of  security  in  appeal  the  date 
for  filing  such  security  •was  chanff^i  by  erasing 
that  ^iven  in  the  body  of  the  document  ana 
insertmg  another  in  the  margin,  no  mention  of 
such  change  being  n)ade  at  the  foot  of  the  paper 
— Held,  that  this  was  not  material,  so  as  to  avoid 
the  service,  and  the  court  would  maintain  it 
according  to  circumstances.  Demers  &  Parant 
et  al.,  5  L.  C.  R.  36,  Q.  B.  1854. 

989.  On  a  motion  to  reject  certain  depositions 
as  containing  erasures  and  marginal  notes  in 
material  portions  of  the  deposition  not  noted  or 
certified  m  the  jurat — Held,  that  where  the 
marginal  notes  were  duly  paraphed  that  the 
deposition  would  not  be  rejected  for  want  of  a 
certification  of  such  marginal  notes  in  the  jurat. 
Lauzon  v.  SUiairt,  4  L.  C.  J.  126,  S.  C.  1859 ;  295 
CO.  P. 

990.  An  exception  to  the  form  containing 
erasures  and  marginal  notes  which  were  not  re- 
ferred to  at  the  bottom  of  the  paper  was  held 
neverthele?»ft  to  be  j^ood.  Blackiston  v.  i^o^a,  10 
Ji.  C.  R.  399,  S.  C.  1860. 


XXVI.  Etooatios. 

991.  Evocation  of  causes  from  the  Circuit 
Court  to  the  Superior  Court  can  only  be  had  in 
the  cases  mentioned  in  articles  1064  to  1058  of 
the  Code  of  Procedure.  The  Oorporaiion  of  the 
County  of  Drummond  v.  The  CbrpcraiUm  of 
the  Parish  of  St  Ouillaume,  4  R,  L.  706,  S.  C. 
1873. 

992.  In  a  non-appealable  case,  returnable  oot 
of  term,  the  defendant  may  evoke  it  at  any  tim^ 
before  plaintiff  has  obtained  ocfe  of  foreclosure. 
DeBeaujeu  ei  vir.  v.  McNamee,  17  L.  C.  J.50- 
S.  C.  1873;  1054C.  C.  P. 

XXVII.  Exceptions. 

993.  Declinatory, — Where  a  declinatorr  ex- 
ception has  been  filed  to  an  action  which  requires 
proof,  and^  the  defendant,  instead  of  inscribiQg 
for  proof,  inscribes  for  hearing  on  the  merits  oi 
the  exception,  it  will  be  dismissed  for  want  (>t 
proof.  Elliott  V.  Bastien  et  al.,  2  L.  C.  J.  202, 
S.  C.  1858. 

994.  In  proceedings  affecting  corporatioos  or 
public  offices,  the  defendant  may  set  up  against 
the  information  a  declinatory  exception  and  at 
the  same  time  pleas  to  the  merits  ot  Uie  petitioit. 
The  Attorney- General  v.  Gray,  15  L.  C.  J.  255. 
S.  C.  R.  1871. 

995.  And  where  an  action  was  brought  on  a 
promissory  note  in  Montreal,  which  was  dBtei 
at  Montreal,  but  actually  made  in  another  dis- 
trict— Held,  that  a  declinatory  exception  wou-.d 
lie  even  without  an  affidavit.  Hudon  v.  Cham- 
paane,  17  L.  C.  J.  46,  S.  C.  1B73 ;  145  C.  C.  P 

996.  Where  the  plaintiff  resides  out  of  the 
Province  of  Quebec,  and  fails  to  furnish  secur- 
ity for  costs,  and  the  power  of  attorney  required 
by  the  Code  of  Proce<lure,  the  defendant  may, 
by  a  declinatory  exception,  have  all  further  pn^ 
ceedings  stayed  until  such  security  and  procur- 
ation are  furnished.*  Calvin  et  al.  v.  Berinnvl. 
17  L.  C.  J.  226,  C.  C.  1873;  29  C.  C. 

997.  Dilatory^ — Where  a  suit  was  pending  ir. 
the  Admiralty  against  certain  goods  eeizea  &= 
forfeited,  and  an  action  of  trespass  was  bn<tLgh: 
against  the  assessors  for  illegal  seizure — Mthi- 
that  the  defendants  were  entitled  to  an  excepiioH 
dilatoire  to  stay  the  rat>ceedings  until  the  6r>t 
action  was  decided.  Hartshorn  et  al,  v.Scvit  & 
Somerville,  P.  R.  6,  K.  B.  1810. 

998.  A  dilatory  exception  founded  on  il-: 
benefit  of  discussion,  claim^  by  a  surety,  nm^ 
be  decided  before  proceeding  with  the  plea.'  (•- 
the  merits,  and  the  proof  must  be  limit^  x<.»  lii^ 
facts  set  up  in  sucn  exception.  Ounmnt/ktim 
et  al.  V.  Ferrie  ei  al,  2  Rev.  de  lAz.  169,  li  B 
1842. 

999.  In  an  action  brought  to  recover  up^'r  & 
policy  of  insurance  the  defendant  pleaded  (^ 
dilatory  exception  that  a  true  bill  bad  b^r. 
foutid  bv  a  grand  jury  against  the  plaintiff,  ac  i 
was  still  pending,  charging  him  with  arson.  wtUi 
a  view  to  defraud  them,  the  defendants,  and  xhtti 
therefore  all  proceedings  in  the  case  must  ['■* 
stayed  and  suspended  until  the  plaintiff  shou.  i 
have  been  tried  upon  the  indictment — Hil^* 
that  the  existence  of  a  criminal  charge  agam^ 

*  By  the  Code  of  Procedure  tbe  propermctde  ot  iav> 
ing  thejprooeedingB  ia  by  an  exo^^iUm  diimMn.  V» 
C.  C.  P.— Ed. 
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the  plaintiff  ooald  DOtoperkteasft  auapeneionof 
ihe  proceedings  in  an  actiou  against  tbe  derend- 
ml.  Magtdre  y.  Tlit  lAvtrpool  and  London 
Firtand  JA/« Intnranee  Company,  T  L.  C.  R. 
34:t,8.  C.  1867. 

1000.  On  an  action  for  thirtv-eix  dollars, 
btiance  of  salarj  claimed  bj  the  pluntiff,  a 
<:\fr\—R«ld,  on  a  dilator;  exception  bj  the  de- 
feiuiant,  that  where  the  clerk  hae  collected 
mooe;  for  his  emplorer,  lor  which  he  has  not 
accounted,  the  detenaant  is  entitled  to  a  Bta?  of 
prDccedineii  until  auch  account  should  be  ren- 
dered. TKoapton  v.  Bourget,  IT  L.  C.  K.  269, 
«.  C.  IM7. 

1001.  Where  a  defendant,  sued  for  the  price 
.of  in  immoveable  which  he  haa  purchased,  and 
which  Tia  burdened  with  a  hypothec,  pleada  his 
ri^bt  to  hare  auch  hypothec  discharged  before 
being  compelled  to  par,  he  must  do  so  by  a 
dilalorr  exception  and  not  by  a  peremptorj 
«De.  ihammant  v.  Lemirt,  5  R.  L.  67,  C.  C. 
1873,  A  Wainright  el  ux.  &  The  Mayor,  Ac,  of 
&>i-ri,5R.  L.S68.S.C.  1874(120  0.  C.  P. 

1002.  Where  a  defendant  wishes  to  avail  him- 
wirofsD  accDDiulation  of  actiona  in  the  plain- 
titTs  declaration,  he  must  do  eobv  adilatory  ex- 
ception and  not  by  demurrer.  Milkol  ei  qual. 
y.  Penia  eleU.,  6  R.  L.  G95,  S.  C.  1874  ;  120 
C.  C.  P. 

100.1.  A  dilatory  exception  to  call  in  a  ^c  rant 
/bmeJ  mnat  ahow  that  the  exclpient  is  wiihia 
the  delaya,  and  that  lie  hia  taken  the  neceaeary 
.aiepa  lo  call  in  hi«  gtirant.  Belh  v.  Dolan,  20 
h.  C.  J.  3(W,  8.  C.  1876. 

1001.  Peremptory. — Prescriplion  cannot  be 
pleaded  by  demurrer  but  by  peremptory  excep- 
tioo.  Fauehtr  v.  Btlanga;  4  R.  L.  3S8,  S.  C. 
l«2il36,sec.3,C.C.  P. 

1006.  Where  the  parties  had  agreed  to  sub- 
mit their  differences  to  arbitrators,  and  to  abide 
hy  the  deciaion  of  the  latter  under  a  penalty  of 
f  100,  and  one  of  the  parties,  after  the  award  was 
niade,  refused  to  accept  the  decision,  and  sued 
Ilie  other  for  a  settlement  without  paying  the 
forfeit,  and  the  defendant  filed  a  peremptory  ex- 
eeplioo  en  droit  temparaire — Held,  that  the  de- 
fense waa  a  correct  one,  and  that  a  dilatory 
<eption  would  not  lie.  Allard  v.  BenoCt,  16 
L.  C.J.  79,  S.  C.  1872. 

1006.  Where  an  action  of  damans  waa 
brought  by  a  retired  corporal  of  the  British  ser- 
Tice  against  his  commanding  officer  on  the 
groundof  illegal  arrest  and  imprisonment,  and 
the  detendant  pleaded  by  peremptory  exception, 
aoil  also  the  want  of  a  month'x  notice  under  art. 
22  of  the  Code  of  Procedure— fleid,  on  demurrer, 
thai  such  exception  did  not  lie,  even  though  it 


Bama  k  Mottyn,  17  L.  C.  J.  288,  8-  C,  1873. 

1007.  Where  a  buyer,  who  is  sued  for  the  pui^ 
chase  raouey,  pleads  fear  of  eviction  or  troii.ble  in 
his  posseaiion,  he  must  do  ao  by  peremptory  ex- 
ception and  not  by  dilatory  exception.  Matihieu 
V.  Vigneau.i  B.L.6U,  8,  C.  1875  ;  120  C.  C.  P. 

1008.  iVeiiminoru.— Where  thedefendanta  en 
garaittie  were  employed  by  the  plaintiffs  en 
jMrontu  as  contrwitore  and  manufacturers  and 
cn-partoere  with  the  plaintiff^  en  gtxrantie — 
Held,  cMUpetent  for  them  lo  plead  by  prelimin- 
ary eicn)Uoii  that  th^  were  not  such  contrac- 
tors aud   manufacturers  and  co-partnera,  and 
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also  bj  the  same  exception  toat 
nees  of  the  names  and  deaignal 
the  plaintiff,  and  on  proof  of  tl 
all^tiona  to  be  entitled  to  a 
action  of  the  plaintiffs  engarani 
et  oj.  V.  Child!  A  Childi  et  al.  v. 
IL.  C.J.  249,  8.  C.1857;  116 

1009.  Where  motbn  was  mad< 
preliminary  pleas  because  not 
four  days  next  afUr  the  return 
Held,  that  as  the  action  was  n 
tion  the  delay  did  not  run.  Be 
treat  and  Byttmm  Roilviau  Com 
296,8.  C.  1858j2&3C.  O.P. 

1010.  An  exception  U>  the  fi 
fifth  day  afler  the  return  day  o 
fourth beingaSunday,  will  bert 
under  the  statute  16  Vic.  cap.  \i 
&  Theberge,  9  L.  C.  B.  231,  8.  < 

lOlt.  Whereapartyhaaanet 
serve  to  a  preliminary  exceptio 


that  ground.  Qmntal  &  Roy 
67.8.  C.  1868  r  112  C.  C.  P. 

1012.  In  cases  under  sixty  dc 

are  required  with  the  prelimi 
Alie  &  PamcJin,  14  h.  C.J. 
112  C.C.  P. 

1013.  In  an  action  under  six 
ception  to  the  form  might  be 
posit.  Denardtju  &  ChriUm 
C.C.  1871. 

1014.  ButAeH  later,  that  ad 


1015,  And  held,  also,  that 
copv  of  the  exceptions  must 

plaintiff's  attorney.     lb. 

1016.  Want  o!  authorizati< 
woman,  iwrty  to  an  action,  cai 
bv  preliminary  exception  and 


1873 , 


ir.  &  Dorge  el  al.,  i 

1017.  Where  the  evidence 
exception  is  identical  with  that 
on  the  merits,  it  will  still  be  a 
Brew»ter  et  al.  v.  Conner*  et 
S.  C,  1873. 

1018.  To  the  Form. —Knexc 
cannot  be  received  alter  a  mo) 
every  motion  is  anact  of  subm 
diction  of  the  court  and  cons 
of  all  objections  to  the  form  of  I 
a  motion  for  particulars  adm: 
of  the  declaration.  Monroe  e 
3  Rev.  de  Leg.  72,  E.  B.  1810 

1019.  A  defendant  has  a  t 
exception  to  the  Ibrm  to  the 
return  made  upon  process  e 
but  be  cannot  plead  that  nc 
made.  Jone*  et  al.  v.  Morin,' 
K.  B.  1812;  116  0,  C,  P. 

1020.  It  is  no  ground  for  ai 
form  that  the  sheriff  did  not  ( 
the  writ  of  summons  which  t 
defendant,  Wttson  v,  Arrwl 
195,  K.B,  1817(116  0.  C,  P. 

1021.  To  an  irregular  incid 
ception  may  be  taken  by  exce 
Turner  v.  Whitfield,  3  He».  ( 
1811. 
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^M  1022.  Matter  essential  omitted  is  the  sub- 
H  ject  of  a  demurrer,  but  matter  essential  imper- 
H  fecily  stated  is  the  subject  of  an  exception  to 
B  the  form.  Wagner  y.Farran,  3  Rev.  de  lAs. 
V    196,K.  B.  1811. 

1023.  An  exception  to  the  form  in  which  it  is 
alleged  that  the  contents  of  a  paper  writing,  pur- 
porting to  be  a  copy  of  a  declaration,  are  different 
from  the  contents  of  the  original  declaration,  and 
are  disconnected*  absurd  and  unintelligible,  is 
sufficient.  Doutre  v.  The  Montreal  andnvtoum 
Railway  Company ,  5  L.  G.  R.  98,  S.  C.  1854. 

1024.  A  petition  in  nullity  of  an  adjudication 
filed  by  a  plaintiff  to  a  sale  of  immoveables, 
will  be  dismissed  on  an  exception  to  the  form 
filed  by  the  adjudicataire  on  the  ground  that 
he  is  not  a  party  to  the  instance,  and  that  he 
could  not  legally  be  brought  into  the  case  by  a 
notice,  such  notice  being  in  the  following  terms : 
<'  To  John  Boston,  Esauire,  sheriff  for  the  dis- 
''  trict  of  Montreal ;  William  Brewster,  defendant, 
''and  James  Haldane,  adjudicataire.  Gentle- 
"  men, — Take  notice  of  the  above  petition,  which 

will  be  presented  to  the  judge  ofthe  said  Supe- 
rior Court,  sitting  the  court,  on  Friday,  the 
27th  April  instant,  at  half  past  ten  o'clock,  or 
''  so  soon  thereafter  as  counsel  can  be  heard." 
Joseph  V.  Brewster  ei  al.  &  Haldane,  6  L.  G.  R. 
486,  S,  G.  1856. 

1025.  On  a  motion  to  dismiss  an  exception  to 
the  form — Held,  that  the  merits  of  such  an  ex- 
ception could  not  be  brought  before  the  court  hy 
motion.  Clark  et  al.  &  Clark  et  ux.,  1  L.  G.  J. 
99,  S.  G.  1857. 

1026.  Where,  between  the  issue  and  the  service 
ofthe  writ,  the  jurisdiction  ofthe  court  was  taken 
away  by  the  erection  of  a  new  district — Held, 
that  the  plaintiff  had  no  right  to  serve  the  writ, 
but,  having  done  so,  proceedings  shouldl  have 
been  attacked  by  an  exception  to  the  form  and 
not  by  a  declinatory  exception,  as  had  been  done. 
Monty  &  Euiter,  3  L.  G.  J.  26,  S.  G.  1858. 

1027.  The   allegations  of  an  affidavit  upon 
/  which  an  attachment  before  judgment  has  issued 

/  may  be  contested  or  denied  by  means  of  an  ex- 
I  ception  to  the  form.  Oiroux  v.  Gareau  & 
\  O'Brien,  8  L.  G.  J.  164,  S.  G.  1860;  &  note  to 
\    art.  837,  p.  115,  supra. 

1028.  Where  an  affidavit  in  an  attachment 
before  judgment  was  attacked  by  exception  to 
the  form  on  the  ground  that  the  allegations  in 
the  affidavit  were  false — Held,  reversing  the  de- 
cision of  the  Superior  Gourt,  that  the  exception 
was  the  proper  proceeding  and  must  be  main- 
tained. Leslie  et  al..&  The  Molsons  Bank,S 
L.  G.  J.  1  <fe  12  L.  G.  R.  265,  Q.  B.  1861 . 

1029.  Where  in  an  attachment  before  judg- 
ment the  defendant  sets  up  that  the  al  lections 
of  the  affidavit  on  which  the  attachment  issued 
are  false,  and  the  attachment  should  therefore 
be  quashed,  the  proper  mode  of  doins  so  is  by 
exception  to  the  form.  Chapman  Sci^immo,  8 
L.  G.  J.  42  &  14  L.  G.  R.  103,  S.  G.  1863. 

1030.  The  truth  ofthe  allegations  of  an  affida- 
vit for  attachment  before  judgment  may  be  put 
in  question  by  an  exception  to  the  form.  Biro- 
leau  &  Lebel,  6  L.  G.  J.  168,  G.  G.  1862. 

1031.  Where  the  plaintiff  omitted  to  certify 
the  copy  of  the  declaration  served  upon  the  de- 
fendant, and  the  defendant  filed  an  exception  to 
the  form— Held,  that  the  exception  would  lie, 
and  that,  although  che  bailiff  had  returned  that 
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he  had  served  a  true  and  certified  copy  of  the  \ 
declaration  on  the  defendant,  it  was  not  necessaiv 
to  inscribe  en  Jaux  against  the  return,  it  bein| 
apparent  from  the  copy  admitted  by  the  plaintiff 
to  oe  the  copy  served,  that  it  never  was  certified. 
SeantUon  v.  Barthe,  8  L.  G.  J.  137,  8.  C.  1864;^ 
56  G.  G.  P. 

1032.  An  exception  to  the  form,  based  on  the 
fact  that  at  the  time  of  the  service  on  the  de- 
fendant the  bailiff  did  not  inform  the  latter  of 
the  contents  of  the  papers  served,  will  be  dis- 
missed on  motion  to  that  effect,  as  the  Ordinance 
on  which  such  formality  is  based  is  obsolete. 
Delorimier  v.  Hurtubise,  9  L.  C.J.  280,  C.  C. 
1865. 

1033.  Action  wa»  brought  by  a  wife  separate 
as  to  property  by  her  marriage  contract,  and 
such  contract  was  not  allied  in  the  declaration 
— Held,  that  the  defendant  must  proceed  by  ex- 
ception to  the  form  and  not  by  demnrrer. 
Walker  &  The  Mcsyor,  Ac,  of  Ae  2Wn  oj 
Sorel,  5  R.  L.  66,  Q.  B.  1866 ;  116  C.  C.  P. 

1034.  Where  the  plaintiff  made  a  motion  to 
reject  an  exception  to  the  form  as  not  filed  with- 
in the  delays  laid  down  by  art.  1070  of  the  Code 
of  Procedure,  and  afterwards  answered  the 
exceptions  in  law  and  in  fact  without  reserve  of 
the  motion — Held,  that  the  answer  was  a  waiver 
and  desistement  of  the  motion.  Copland  et  al. 
V.  Cauchon  et  al,  14  L.  G.  J.  242,  C.  G.  1869; 
119  G.  G.  P. 

1035.  Where  an  exception  to  the  form  has 
been  filed  on  the  ground  that  the  copy  of  the 
declaration  serv^  on  the  defendant  was  not 
certified,  and  the  plaintiff  has  obtained  permis- 
sion of  the  court  to  serve  a  properly  certified 
copy  on  payment  of  costs,  the  defendant  cannot 
proceed  any  further  with  his  exception.  MalletU 
V.  Tremblay,  14  L.  C.  J.  209,  S.  C.  1869;  118 
G.  G.  P. 

1036.  An  exception  to  the  form  will  be  dis- 
missed upon  motion,  and  held  to  be  not  served, 
if  the  copy  left  with  the  plaintiff  bears  a  difier- 
ent  number  from,  and  is  not  an  exact  copy  of, 
the  original  filed.  McMillan  &  Buchanan  ti 
ai.,  17L.  G.  J.  13,  Q.B.1873. 

1037.  Where  in  the  writ  and  declaration  it 
was  alleged  that  the  female  plaintiff  was  duly 
authorized  by  her  husband,  party  to  the  action 
— Held,  that  an  exception  to  the  form  did  not  lie 
calling  in  question  such  authorisation.  Lety 
et  vir.  &  Flamondon  et  al.,  17  L.  C.  J.  76,  S.  C. 
1873. 

1038.  Where  the  words  «  Province  of  Canada'; 
were  used  instead  of  "  Dominion  of  Canada," 
— Held,  that  the  former  was  sufficient,  and  the 
court  would  understand  that  thereby  was  meant 
the  heretofore  Province  of  Canada.  MiUigsn 
v.  Mason,  17  L,  G.  J.  159,  S.  G.  R.  1873;  ll«> 
G.  G.  P. 

1039.  Where  in  an  action  by  a  Municipal  Coi" 
poration  it  was  descrrbed  as  the  Corporation  of 
St.  Martine,  instead  of  the  Corporation  of  the 
Parish  of  St.  Martine,  an  exception  to  the  Ibnn 
was  maintained  and  the  action  dismiased  with 
costs.  The  Corporation  of  St.  MarOne  ▼. 
Henderson,  4  R.  L.  568,  G.  G.  1873 ;  1 16  C.  C.  P- 

1040.  An  exception  to  the  form  of  an  amended 
declaration  is  not  waived  by  subsequent  pleas  U> 
the  merits  of  the  amended  declaration.  Brtnien 
es  qual.  v.  The  Imperial  Fire  Inauramee  Com* 
pany,  17  L.  C.  J.  323, 8.  C.  1873. 
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1041.  An  exception  to  the  form,  alleging  that 
the  defendant  is  described  in  the  action  as  hay- 
ing his  domicile  in  one  district,  and  that  he  was 
served  in  another^  when  it  was  proved  that  at 
the  time  of  the  issuing  of  the  writ,  and  previous 
thereto,  the  defendant  had  his  domicile  in  the 
district  where  he  was  served^  will  be  maintained. 
HainauU  v.  Lynch,  6  K.  L.  472,  S.  C.  1874  j  116 
C.  C.  P. 

1642.  Two  defendants  cannot,  by  exception  to 
the  form  filed  by  them  jointly,  plead  causes  of 
Doliity  applicable  to  onlv  one  of  them.  The 
Urdon  Bank  of  Lower  Oanada  v.  McDonald 
€t  al.y  19  L.  C.  J.  276,  S.  C.  1876. 

1043.  An  exception  to  the  form  which  states 
that  DO  proper  service  has  been  made  upon  the 
defendant  is  not  libelled  as  required  by  law,  in- 
asmuch as  it  did  not  state  the  particulars  of  the 
delect  in  the  service  which  is  complained  of, 
and  snch  exception  to  the  form  should  be  dis- 
missed. Beaufoy  &  Feek,  20  L.  C.  J.  182,  Q.  B. 
IS75.  • 

1044.  An  exception  to  the  form,  denying  that 
the  defendant  is  or  ever  was  domiciled  as  stated 
in  the  writ,  but  not  fumishine  the  name  of  de- 
t'eodant's  true  domicile,  will  be  dismissed  with 
costs.  Barnes  v.  Barrett,  2  Q.  L.  R.  146,  S.  C. 
1875. 

XXVni.  Exhibits. 

1045.  No  papers  can  be  filed  or  produced  in 
evidence  after  the  enquete  is  closed.  If  a  party 
intends  therefore  to  interrogate  his  opponent  on 
receipts  or  other  papers,  he  must  file  tnem  before 
he  moves  for  leave  to  examine  on  faits  et  arti- 
cles. Ryan  v.  Chappers,  3  Rev.  ae  L6g.  363, 
K.B.1821. 

1046.  Exhibits  offered  at  the  enquSte  before  a 
jury  are  by  law  referred  to  the  consideration  of 
the  jury  and  not  to  the  consideration  of  the 
conrt,  and  upon  writ  of  error  are  not  to  be  sent 
up  to  the  Court  of  Appeals.  Flower  et  al.  v. 
i>Miiii,  3  Rev.  de  Leg.  363,  K.  B.  1820. 

1047.  Exhibits  produced  at  the  enquSte,  or 
tiled  before,  may  be  detained  and  impugned  if 
there  be  cause  to  doubt  their  authenticity .  Allen 
v.  Harris  J  3  Rev.  de  L6g.  363,  K.  B.  1811. 

1048.  Where  a  copy  of  a  notarial  act  filed  as 
an  exhibit  had  been  mislaid — Held,  that  the 
conrt  would  permit  another  copv  to  be  filed. 
Osgood  V.  Leuecrey  3  Rev.  de  Leg.  363,  K.  B. 
1818. 

1049.  Where  a  party  oppoeant  has  omitted  to 
file  his  titles  with  his  opposition,  he  will  not  be 
allowed  to  file  them  afterwards  at  the  enqudte. 
Manor  ei  al.  v.  Bain/  &  Selby,  4  L.  G.  R.  126, 
3.  C.  1851 . 

1050.  Where  in  the  declaration  of  certain  gar- 
nishees they  referred  to  certain  documents — 
Heldy  on  motion  of  plaintiff,  that  they  would  be 
required  to  file  such  documents  at  their  own 
expense,  aa  exhibits  in  support  of  their  declara- 
tiou.  Forsyth  v.  The  Otmada  Baptist  Mission- 
ary SoeUkf  &  Leeminq  et  al.,  2  L.  C.  J.  167, 
S.G.1862. 

1051.  Where  the  defendant  objected  to  the 
snfficieiiey  of  an  exhibit,  and  moved  to  reject  it 
from  the  record — Held,  that  the  proper  recourse 
was  to  demand  delay  to  plead,  until  a  sufiicient 
exhibit  had  been  filed.  Strother  v.  Torrance,  1 
L.  C.  J.  83,  S.  C.  1867. 


1062.  An  exhibit  filed  by  a  party  in  a  cause 
becomes  common  to  all  the  other  parties  in  the 
cause.  La  Banque  du  Peuple  &  Gugy,  9  L .  C .  R . 
484,  Q.B.  1857;  104  C.  C.  P. 

1063.  Where  the  plaintiff  had  inscribed  en 
faiux  against  a  notarial  receipt,  the  defendant 
notified  the  notary  to  produce  his  minute  of  the- 
document,  and  the  mmute  being  produced,  the 
plaintiff  moved  that  a  list  be  filed  o£  such 
exhibit  by  the  defendant  before  he  be  compelled 
to  proceed  with  his  moyens  de  faux,  the  motion. 
was  granted  with  costs.  Moreau  et  vir.  v.. 
Leonard,^  L.  C.  J.  136,  S.  C.  1869. 

1064.  Motion  was  made  bj^  the  defendant  to^ 
reject  from  the  record  certain  exhibits  which 
were  filed  with  the  articulation  of  facts  aR  hav- 
ing been  filed  too  late — Held,  that  the  76  th  eec^ 
of  the  Judicature  Act  of  1867  had  virtually 
repealed  the  24th  Rule  of  Practice,  requiring 
the  filing  of  exhibits  with  the  declaration,  ana 
the  motion  was  rejected.  Dennis  v.  Crawford, 
4  L.  C.  J.  147,  S.  C.  1860 ;  99  &  100  C.  C.  P. 

1066.  Copies  of  old  plans  produced  by  a  party 
in  support  of  his  pretensions  will  be  considered 
as  exhibits,  and  taxed  as  such.    Broum  v.  Gugy,. 
12L.  C.R.  413,8.  C.  1862. 

1066.  An  admission  by  defendant's  attorney  of 
the  existence  of  a  will  referred  to  in  plaintiff's 
declaration,  and  the  consent  that  an  authentic 
copy  thereof  should  be  considered  filed  in  the 
cause  as  plaintiff's  exhibit  No.  1,  is  null  and 
void  and  of  no  effect.  Hynes  v.  Lennan  ei  al. 
esaual.,  12  L.C.  J.  63  &4  C.  L.  J.  61, S.  C.  1867. 

1067.  Where  exhibits  were  filed  on  the  return 
of  the  action  which  were  not  mentioned  in  the 
declaration,  and  the  defendant  made  motion  at 
the  hearing  on  the  merits  to  have  them  rejected 
from  the  record — Held,  that,  even  if  they  were 
not  regularly  produced,  the  motion  to  reject 
them  was  too  late.  Chevrefils  v.  Les  Syndics 
de  la  Faroisse  de  Ste.  mUne,  2  R.  L.  161 ,  S.  C. 
1869. 

1068.  Exhibits  filed  in  one  case  cannot  be 
transferred  to  another  without  special  permis- 
sion from  the  court.  Ambaultet  vir.  v.  Vunlop^ 
13  L.  C.  J.  140,  S.  C.  1869. 

1059.  A  party  to  a  case  may  at  any  time  pro- 
duce and  file  at  enquete,  without  notice  to  the 
adverse  party,  papers  and  documents  not  proved, 
provided  they  nave  a  bearing  on  the  case,  and 
their  materfality  will  be  adjudicated  upon  at 
the  final  hearing.  Mills  v.  The  Granhy  Red 
Slate  Company,  13  L.  C.  J.  166,  8.  C.  1869  ;  106 
&  246  C.  C.  P. 

1060.  Where  in  an  opposition  alleging  pay- 
ment, if  the  plaintiff  have  contested  the  oppo- 
sition without  requiring  the  production  of  the 
exhibits  relied  on,  the  opposant  may  produce 
them  at  the  enquete  if  necessary  by  paying  any 
costs  which  may  result  therefrom.  Dawson  & 
Desfosses,  6  R.  L.  334,  Q.  B.  1874. 

1061.  In  an  action  on  an  account  it  is  not 
necessary  to  serve  a  copy  of  the  account  with  the 
action,  it  being  sufficient  to  produce  such  copy 
when  the  action  is  returned  into  court.  Moffat 
es  qual.  &  Ouimette,  6  R.  L.  744,  C.  C.  1875  ;  99 
C.C.  P. 

XXIX.   EXPARTE. 

1062.  Where  a  defendant  has  not  appeared 
and  default  has  been  entered,  a  motion  to  pro 
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ceed  exparie  is  not  necessary.    Kershaw  &  De- 
lisle  eial,lL.  C.  R.  494,  S.  C.  1861. 

1063.  Where,  in  an  action  against  partners  on 
a  promissory  note,  the  defendants  have  failed  to 
plead,  judgment  may  be  rendered  without  the 
necessity  of  proof.  Foley  ei  aL  v.  Forrester,  16 
L.  C.  R.  441,  Q.  B.  1866  j  89  C.  C.  P. 

XXX.  Fiat. 

1064.  The  defendant  being  arrested  on  a 
capias  pleaded  that  the  issue  of  the  writ  had  not 
been  demanded  in  the  affidaylt — Held,  that  the 
fiat  was  all  that  was  necessary  for  that  purpose. 
Doutre  v.  McGinnia,  6  L.  C.  J.  168,  S.  C.  1861. 

XXXI.  Filing  of  Papers. 

1065.  Where  it  is  shown  that  a  paper  filed 
in  a  case  has  been  ante-dated,  and  in  reality 
filed  on  a  different  day  from  its  date  and  after 
the  proper  delay,  it  will  be  struck  from  the  files 
of  the  court  on  motion  to  that  efiect,  and  it  is 
not  necessary  to  inscribe  en  faux  against  the 
plumatif  or  register  of  papers  nled.  Beavdry  v. 
Ouimei,  8  L.  C.  J.  126,  8.  C.  1863. 

XXXn.  Filing  or  Pleas. 

1066.  Where  inscription  en  y*aux  was  taken 
against  the  defendant's  pleas  and  exhibits  as  not 
being  filed  on  the  day  on  which  they  purported 
to  have  been  filed — Held,  that  defendant  might 
withdraw  such  pleas  and  exhibits  and  substitute 
others  on  payment  of  costs  of  procedure  en  faux, 
and  thirty  shillings  additional  on  filing  the  new 
pleas.  Mayor  v.  Thompson  et  aL,  1  L.  C.  J. 
280,8.  C.  1857. 

XXXIII.  Foreclosure. 

1067.  Where  the  attorney  of  the  plaintiff^  had 
discontinued  his  enquSte  on  the  word  of  the  ad- 
verse party,  that  the  case  would  be  settled,  and 
being  foreclosed  in  his  absence,  moved  to  have 
the  foreclosure  set  aside — Held,  rejecting  the 
motion  that  the  attorney  in  a  case  is  dominus 
litis  with  regard  to  the  procedure,  and  that  the 
plaintiiTs  attorney  should  not  have  discontinued 
without  the  consent  of  the  attorney  of  the  oppo- 
site party.  OfConnel  &  The  Corporation  of 
Montreal,  4  L.  C.  J.  56  &  10  L.  C.  R.  19,  8.  C. 
1869. 

1068.  On  motion  of  plaintiff  to  reject  a  plea 
filed  half  an  hour  afler  foreclosure  andbefore  any 
further  proceedings  had  been  had— ^e^,  that 
under  such  circumstances  the  motion  must  be 
rejected  and  the  plea  allowed  to  stand.  Ostell 
V.  O'Brien,  4  L.  C.  J.  122,  8.  C.  1869;  140 
C.  C.P. 

1069.  Where  the  plaintiff,  after  the  delay  for 
pleading  had  expiree^  tookjudgment  in  vacation 
before  the  prothonotary  without  any  formal 
demand  of  foreclosure,  such  as  is  required  by  12 
Vic.  cap.  38,  sec.  25 — Held,  that  the  prothono- 
tary had  not  the  power  to  jgrant  a  judgment,  and 
it  was  accordingly  set  aside.  Beaufield  et  al,  v. 
Wheeler,  5  L.  C.  J.  21,  8.  C.  1860;  89  et  sea. 
C.  C.  P. 

1070.  A  plea  filed  by  defendant  half  an  hour 
afler  foreclosure  has  been  entered  by  the  protho- 
notary will  not  be  rejected  on  motion  to  that 


effect  made  by  the  plaintiff,  though  the  latter 
support  his  motion  by  an  afiSdavit  that  the 
defendant  has  no  defence  to  his  action,  and  that 
the  pleas  are  sham  pleas,  and  though  the  deteft- 
dant  does  not  resist  the  motion  by  oounter  affi. 
davit  to  the  effect  that  the  pleas  are  filed  bond 
fide.  Molson  et  al.  v.  Beuter  et  al.,  4  L.  G.J. 
299,  8.  C.  1860;  140  C.  C.P.      * 

1071.  Where  the  defendants,  to  an  action  in 
which  the^  appeared  on  the  first  of  August,  filed 
an  exception  to  the  form  on  the  fifth  of  Septem- 
ber, and  on  the  eleventh  of  October  plain tid 
served  a  motion  on  defendant's  attorneys  to  reject 
the  exception,  on  the  ground  that  it  should  have 
been  served  and  filed  during  the  first  four  day? 
of  September,  being  the  first  four  days  aiWr 
vacation — Held,  that  the  exception  wasirV^iar, 
but  the  motion  to  reject  not  hayitoe  been  made 
within  the  delay  required  by  law,  Uie  plaintiif? 
were  foreclosed  from  filing  by  the  mere  lapse  oi 
time.  McDonald  et  al.  v.  GcmibU,  7  L.C.J. 
77,  C.  C.  1862;  107  6.  C.P. 

1072.  A  plaintiff  who  has  failed  to  file  an  an* 
swer  to  an  afiSrmafave  plea  is  not,  under  23  Vic 
cap.  67,  sec.  37,  in  consequence  of  that  failure,  tu 
be  considered  in  the  same  position  as  he  wooM 
have  been  had  he  been  formally  foreclosed  under 
12  Vic.  cap.  38,  sec.  85,  from  answering  such 

Flea.  Lagrange  &  Carlisle^  8  L.  C.  J.  182,  Q.  B. 
863. 

1073.  A  defendant  foreclosed  from  pleading  to  a 
writ  of  «am«  arrit  afler  judgment  will,  on  specia: 
motion,  be  allowed  to  answer  the  plaintiff's  con- 
testation of  the  declaration  of  a  garnishee  made 
in  obedience  to  such  writ,  if  behave  interest  in 
the  matters  raised  by  the  contest.  Kinaston  \ 
Torrance  &  Torrance  &  Kingston,  9  L.  C.  J.  20, 
8.  C.  1864;  140C.  C.  P. 

1074.  A  defendant  who  has  been  re^larh 
foreclosed  will  not  be  allowed  to  come  in  abii 
plead  when  the  plea  offered  is  not  considend 

food.     The  Corporation  of  Montreal  &  Ranstm^ 
L.  C.  L.  J.  100, 8.  C.  R.  1866. 
1076.  The  court  in  its  discretion  permitted  the 
defendant  to  file  his  plea  after  foreclosure  ou 

Sayment  of  costs  where  the  plea  was  ready  and 
eposited  on  the  day  of  foreclosure.      Sheridan 
et  al.  V.  Bourne,  2  L.  C.  L.  J.  40,  S.  C.  R.  IS66. 

1076.  An  intervening  party  cannot  foreclose  a 
party  already  en  catise,  without  a  regular  demand 
of  plea  and  the  lapse  of  the  regular  delays  allov. 
ed  for  similar  pleadinss  in  ominary  suites  a^ 
such  foreclosure  will  be  raised  on  motion 
Wallcott  V.  Robinson  &  Johnston  &  Bamest  11 
L.  C.  J .  303,  8.  C.  R.  1867 ;  168  C.  0.  P. 

1077.  The  prothonotary  cannot  grant  foreck»- 
sure  of  the  defendant  in  certain  caseew  Traceif 
V.  Isaacson  et  al,  14  L.  C.  J.  236,  S.  C.  1870. 

t  1078.  A  defendant  who  has  been  f<»eclof>ed 
from  pleading  within  the  ordinary  delays,  and 
who  moves  to  be  relieved  from  sucn  fbreclosurr, 
must  produce  with  such  motion  an  affidavit  in 
support  thereof,  and  alsohis  plea  which  he  wish- 
es to  file.  Corbdl  &  DumoucheL  4  R.  L.  3^9. 
S.  C.  1872;  111  C.  C.P. 

XXXIV.  Form  op  Writ. 

1079.  A  writ  of  summons  addressed  to  any  oi' 
the  bailiffs  of  the  Superior  Court  for  the  dis- 
trict of  Montreal  or  Richelieu,  in  a  case  where 
the  defendants  are  stated  to  be,  some  in  one  dii- 
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trict  and  others  in  the  other  dietrict,  is  good,  and 
it  is  not  neceseaiT  to  sue  out  two  original  writs, 
the  one  addressed  to  the  bailiffs  of  one  district, 
and  the  other  addressed  to  the  bailiffs  of  the 
other.  Gueoremoni  v.  Chevrefils  ei  al,  6  L.  C.  J. 
252,8.0.1861. 

XXXV.  Forms  in. 

4 

1080.  Form  number  96  of  the  Code  of  Proced- 
ure is  sufficient  to  meet  the  requirements  of  art. 
835  of  said  Code.  Dallimorek  Brooke  ei  al.  & 
^ooke,  6  R.  L.  667,  Q.  B.  1874. 

XXXVI.  Hearing. 

1081.  Where  the  plaintiff  made  a  motion  to 
diemiss  an  exception  to  the  form  which  had  been 
filed  hy  the  defendant  on  g|rounds  that  attacked 
the  merits  of  the  exception — Held,  that  the 
merits  of  a  plea  could  not  be  decided  on  a  sim- 

le  Diction  to  dismiss.     Leslie  v.  Frazer,  16 
,C.R.43,S.C.1864. 

1082.  The  hearine  on  tlie  merits  of  a  writ  of 
(eriiorari  must  be  nad  in  one  of  the  two  divi- 
sions of  the  court  appointed  for  such  hearing  in 
ordinary  cases.  WhitehecLdeam.y  16  L.  C.  J.  43, 
S.C.  1871. 

XXX Vn.  In  Appeal. 

108.3.  The  omission  by  an  appellant  to  annex 
a  copy  of  the  appeal  bond,  certified  by  the  officer 
in  whose  custody  it  is  kept  of  record,  to  his 
original  petition  in  appeal,  in  compliance  with  12 
Vic.  cap.  38,  is  fatal,  and  the  court  will  not  per- 
mit the  appellant  to  supply  the  deficiency  bv 
filinff  such  copy.  Germain  k  Vizina,  2  L.  G.  K. 
21^,  Q.  B.  1852. 

1084.  The  copies  of  the  writs  of  appeal  may 
be  certified  by  the  attorneys  ad  litem.  Morrison 
ftal  k  Damhawrges  ei  al.,  11  L.  C.  J.  126  &  3 
C.L.J.  118,  Q.B.U67. 

1085.  The  delay  to  answer  reasons  of  appeal 
ran?  while  the  cape  is  en  d^lih&r4  on  a  motion 
to  quash  the  appeal.  Phillips  &  Sutherland, 
19L.  C.  J.  138,  Q.  B.  1876. 

XXX VIU.  In  AttaobiIent. 

10^6.  The  legality  of  an  attachment  in  reven- 
•iication  cannot  be  tried  on  motion  to  quash. 
Torrance  ei  al.  v.  Thomas,  2  L.  C.  J.  98,  S.  C. 
1^57. 

1087.  And  in  such  an  attachment  the  omis- 
sion to  leave  with  the  defendant  a  copy  of  the 
procts  verbal  of  seizure  is  not  fatal,  inasmuch  as 
the  Ordinance  of  1667  only  requires  that  for- 
mality in  cases  of  seizure  in  execution .  Moisan 
V.  Jorgensen,  13  L.  C.  R.  399,  S.  C.  1863. 

108^.  And  where  a  landlord  took  an  attach- 
nient  in  revendication  against  a  piano  belonging 
to  a  third  person,  afler  it  had  been  removed 
from  the  house  of  his  tenant,  but  neglected  to 
join  his  debtor  or  tenant  in  the  action — Held, 
tiiat  the  action  must  be  dismissed.  Auld  v. 
L(mTmt  et  al.,  7  L.  C.  J.  49,  S.  C.  1863. 

XL.  Incidental  Demand. 

1089.  A  clfiim  which  has  no  connection  with 
the  demand  in  chief  cannot  be  ground  of  an 


incidental  cross  demand.     Lafieur  y.  Mure,  3 
Rev.  de  Leg.  199,  K.  B.  1810  ;  149  C.  C.  P. 

1090.  An  incidental  cross  demand  must  be 
founded  on  and  must  set  forth  something  more 
than  the  matter  pleaded  by  exception  to  the  de- 
mand in  chief,  bussault  v.  Stewart  &  e  contra, 
3  Rev.  de  Leg.  199,  K.  B.  1816. 

1091.  In  an  action  for  rent  a  plea  that  the  de-  x 
fendant  has  not  been  kept  clos  et  couvert  can- 
not be  pleaded  by  exception  to  the  action,  as 
such  failure  on  the  part  of  the  landlord  amounts 
to  a  breach  of  contract,  and  the  tenant  must 
seek  his  remedy  in  damages  by  an  incidental 
cross  demand.  Weippert  v.  Iffland,  3  Rev.  de 
L6g.  199,  K.  B.  1820. 

1092.  In  an  action  for  work  and  labor  done* 
the  defendant  pleaded  want  of  skill  on  the 'part 
of  the  plaintiff,  and  filed  an  incidental  cross 
demand  for  damages,  and  that  was  held  to  be  the 
proper  proceeding.  Galameau  v.  Marette,  3 
Rev.  de  L6g.  199,  K.  B.  1818. 

1093.  If  part  of  a  cargo  be  delivered  and 
accepted  an  action  for  freight  pro  ianto  will  lie, 
but  damages  for  the  n  on -performance  of  the 
rest  of  the  contract  can  only  be  demanded,  on 
the  part  of  the  fi^ighter,  by  an  incidental  cross 
demand.  Oldfieldr.  Sutton,  3.  Rev.  de  Leg. 
200,  K.B.  1812. 

1094.  In  an  action  against  two  joint  lessees  to 
set  aside  the  lease  for  non-payment  of  rent — 
Held,  confirming  the  judgment  of  the  court 
l>elow,  that  an  incidental  demand  for  damages 
could  not  be  entertained,  as  not  having  been 
served  upon  both  lessees,  notwithstanding  one  of 
them  has  made  default.  Dubois  v.  Lamothe 
et  al.,  12  L.  C.  R.  480,  S.  C.  1862;  150  C.  C.  P. 

1095.  An  incidental  plaintiff,  residing  beyond 
the  limits  of  the  Province  of  Quebec,  wiU  be  held 
to  give  security  for  the  costs  of  his  incidental 
demand.  Davidson  v.  Cameron,  15  L.  C.  J.  217, 
S.  C.  1873;  29C.C. 

1096.  The  court  will  not  reject  as  irregularly 
filed  an  incidental  demand  filed  by  the  defen- 
dants along  with  their  pleas,  merely  because 
the  defendants  have  not  petitioned  the  court 
for  permission  to  file  such  incidental  demand. 
Lionais  v.  Lamontagne  et  al.  &  e  contra,  20 
L.  C.  J.  303,  S.  C.  1876 ;  150  &  152  C.  C.  P. 

XLII.  In  Ejectment. 

1097.  The  writ  in  an  ejectment  case  need  not 
be  specially  styled  such,  and  an  order  to  appear 
on  the  return  day  is  sufficient,  without  saying 
"  at  noon  "  on  that  day.  The  Fraser  Institute 
V.  Moore  et  al,  19  L.  C.  J.  133,  S.  C.  1875. 

XLIII.  In  Election  Gases. 

1098.  The  order  of  the  judge  fixing  the  trial 
under  the  Dominion  Controverted  Elections  Act 
of  1874  omitted  to  specify  the  place  of  trial — 
Held,  that  no  trial  could  be  had,  although  notice 
of  time  and  place  under  sec.  13  had  b^n  given 
the  respondent  and  he  was  present  in  court. 
Ryan  et  al.  &  Devlin,  19  L.  C.  J.  194,  S.  C.  1875  ; 
C.37  Vic.  cap.  10,  sec.  13. 

XLIV.  In  Forma  Pauperis. 

1099.  A  plaintiff  resident  without  the  province 
cannot  sue  in  forma  pauperis  in  consequence  of 
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the  statute  41  Geo.  III.  cap.  7,  which  compels 
all  plaintiffs  resident  witnout  the  province 
to  give  security  for  costs.  Barry  &  Harris,  3 
Rev.  de  Leg.  304,  K.  B.  1810. 

1100.  On  an  application  of  a  plaintiflTwho  had 
obtained  judgment  in  forma  pauperis  to  be 
allowed  to  proceed  to  execution  in  forma  pau- 
peris the  application  was  rejected.  Harrington 
V.  McCall,  6  L.  C.  R.  426,  8.  C.  1866. 

1101 .  Where  a  party  had  obtained  permission 
to  proceed  in  forma  pauperis — Held,  that  he 
nevertheless  was  compelled  to  pav  the  taxes 
imposed  by  law  in  aid  of  the  "  building  and  jurv 
fund."  Olsen  v.  Forstersen,  12  L.  C.  R  226\ 
C.  C.  1862. 

•  1102.  The  court  may  invoke  the  permission  to 
proceed  in  forma  pauperis  when  it  appears  bv 
procedure  or  by  proof  that  the  plaintiff  is  worth 
more  than  five  pounds  sterling.  Monferont  v. 
Bertrand,  9  L.  C.  J.  170,  C.  C.  1866 ;  31  C.  C.  P. 

1 1 03 .  Leave  to  proceed  in  formapauperis  can- 
not be  granted  in  appeal.  Legamt  &  LegauU, 
16  L.  C.  R.  163,  Q.  B.  1866 ;  31  C.  C.  P. 

1104.  Permission  to  proceed  in  forma  pau- 
peris does  not  absolve  tne party  so  proceeding 
Trom  making  the  deposit  lor  costs  aue  to  the 
other  side.  Duhaut  &  Lacombe  et  al.  k  Brunei 
&  Tranchemontagne,  16  L.  C.  J.  43,  S.  C.  1871  : 
29  C.  C.  &  31  C.  C.  P. 

1106.  The  permission  to  proceed  in  forma 
pauperis  should  be  revoked,  when  the  creditor 
nas  conveyed  the  right  to  another  to  take  a 
certain  sum  for  the  amount  of  the  judgment  and 
on  their  claims.  lb.,  &  16  L.  0.  J.  106,  S.  C. 
1871. 

1106.  Where  the  plaintiff,  who  was  in  a  foreign 
country,  had  been  allowed  to  plead  in  forma 
pauperis — Held,  that  this  did  not  prevent  the 
adverse  party  from  demanding  security  for 
costs.  Arpin  v.  Riopel,  4  R.  L.  386,  C.  C.1872 ; 
29  C.  C.  &  31  C.  C.  P. 

1107.  Where  a  defendant  petitioned  to  be 
released  from  capias  and  the  petition  was  re- 
jected— Held,  that  he  could  not  appeal  from 
such  judgment  in  forma  pauperis.  The  Cana- 
dian Bank  of  Commerce  &  Brown,  19  L.  C.  J. 
110,  Q.B.  1874. 

1 108.  The  proceedings  on  a  petition  for  habeas 
corpus  in  a  criminal  case  may  be  conducted 
in  forma  pauperis.  Oournote  exp.,  19  L.  C.J. 
336,  Q.  B.  1876 ;  31  C  C.  P. 

XLV.  Informalities  in. 

1109.  An  exception  to  the  form,  filed  on  the 
ground  that,  i%  the  copv  of  the  writ  served  on 
the  defendant,  one  of  tne  plaintiffs  was  stvled 
Rickard  instead  of  Ricard — Held,  would  be 
dismissed  on  motion.  Latour  ei  ux.  v.  Masson, 
6L.C.R.  483,  S.C.  1866. 

XLVI.  In  Intervention. 

1110.  On  the  reasons  and  grounds  of  an  inter- 
vention a  new  issue  is  raised,  and  proceedings 
must  be  taken  and  followed  as  in  ordinarv 
cases.  Walcott  v.  Robinson  &  Johnson  & 
Barnes,  11  L.  C.  J.  303,  S.  C.  R.  1867 ;  168 
C.  C.  P. 

nil.  An  inscription  on  the  role  d'^n^rw^^^  ou 
de  droit,  without  having  regularly  demanded  a 
plea  in  contestation  of  the  intervention,  and 


without  having  allowed  the  l^ftl  delays  to 
elapse  will,  on  motion  to  that  efKct,  be  struck, 
lb. 

XLIX.  In  Review. 

1112.  While  a  case  is  before  the  Coart  of 
Review,  for  the  purpose  of  obtaining  the  revision 
of  a  judgment  of  the  Superior  Court,  no  prowfd- 
ing  m  the  case  can  be  had  in  the  Superior 
Court.  Meigs  et  dl.  v.  Aiken,  14  L.  C.  J.  64. 
S.  C.  1869. 

L.  Inscription. 

1113.  A  notice  of  inscription  for  enquSte  w>d 
hearing,  to  be  given  to  a  party  ibrecloeed,  mast 
specify  the  particular  days  on  which  the 
enqudte  and  hearing  respectively  will  take 
place.  8mith  &  (yFarrell,  9  L.  C.  B.  392,  S.  C. 
1869. 

1114.  An  inscription  forhearingonthemeWts 
of  a  plea  of  prescription  alone  and  separately 
from  the  other  pleadings  is  irregular,  and  wili 
be  set  aside,  mongeau  v.  Turenne  ei  al,  6 
L.  C.  R.  475,  S.  C.  1866. 

1116.  A  party  foreclosed  is  entitled  to  one 
juridical  day's  notice  of  inscription  for  enqu^t«. 
Renaud  &  Guyon,  8  L.  C.  R.  470,  Q.  B.  1858. 

1116.  In  a  case  where  it  was  ai^ued  or  arge<i 
that  as  the  action  had  been  inscribed  only  f^jr 
hearing  on  the  merits  of  the  first  peremptory 
exception,  there  beingothers,  that  no jud^ient 
could  be  rendered — Held,  that  the  inscnption 
was  good,  and  judgment  was  rendered  accord- 
ingly. Thurber  &  Pilon,  4  L.  C.  J.  37,  S.  C. 
1869. 

1117.  An  inscription  for  proof  and  hearing  oa 
the  merits  of  an  exception  of  prescription  and 
sale  of  litigious  rights  is  irregular,  it  being  a 
partial  inscription,  made  without  leave  of  the 
court.  Lionais  &  Guyon,  II  L.  C.  B.  73, 
Q.  B.  1860. 

1118.  An  inscription  for  enqu^te  for  the  fifth 
of  March,  made  on  the  first  of  March,  doe?  nuV 
allow  sufiScient  delay  according  to  law. 
Whitney  v.  Badeau  &  Duirisse  et  at.,  5  L.  C.  J. 
128,  S.  C.  1861  ;  236  C.  C  P. 

1119.  And  under  such  circumstances  sucji 
inscription  will  be  set  aside  with  costs  on  nto- 
tion  by  defendant  to  that  effect.    lb. 

1120.  In  an  action  on  a  promissory  note  the 
defendant  pleaded  generally  a  dtfense  tn  faiU 
and  the  plaintiff  inscribed  for  bearing  withoat 
going  to  enquete — Held,  that  under  20  Vic. 
cap.  44,  sec.  87,  the  plaintiff  had  a  right  to 
inscribe  for  hearing  as  he  had  done,  and  the 
motion  of  the  defendant  to  reject  the  inscription 
was  dismissed  with  costs.  Jamieson  v.  Laro^^ 
2  L.  C.  J.  73,  S.  C.  1867. 

1121.  A  notice  of  inscription  for  enqnete 
and  merits  must  in  all  cases  be  given  at  lea^ 
eight  days  before  that  fixed  in  the  notice. 
Shuter  v".  Guyon,  6  L.  C.  J.  43,  S.  C,  1S60; 
235  &  243  C.  C.  P. 

1122.  When  a  case  is  inscribed  fop  enqnMe 

and  hearing  at  the  same  time,  eight  clear  days 

notice  of  such  inscription  is  necessaiy.    Kent 

et  al.  V.  OromweU,  8  L.  C.  J.  8,  S.  C.  1863,  k 

Voss  et  al  v.  Cofin,  8  L.  C.  J.  129,  S.  C.  1864. 

1123.  To  inscribe  for  enquete  and  final  bear^ 
ing  on  the  merits  the  party  bo  inacribing  moft 
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nqu£te 
»ionf.  trooa  v.  iMtnounu,  li  u.  u.  A.  152, 
S.C.1864. 

IIU.  Under  the  ternie  of  LheGlHt  Rule  of  Prac- 
tice il  ia  DeCBssary  that  in  the  inscription  upon 
ilif  rdle  dt  droit  for  hearing  upon  the  pleadings 
th(  day  upon  which  such  hearing  will  tafe 
place  be  indicated,  as  well  iil  as  in  the  notice 
rUreof,  without  which  such'insiiription  will  be 
Jtclared  null,  and  the  caune  struck  from  the 
role,  ErantUTelelvir.y.Evanturtl,  UL.  C.R. 
!5I,S.0.18«4. 

112a.  The  mere  order  for  the  issuing  by  de- 
r^ndinC  of  a  eommUnon  rogatoire  is  sufficient 
10  present  the  plaintiffs  from  inscribing  their 
c«!e  for  judement,  although  the  plaintiff's  fonn- 
bIIv  notif;  the  defendant  to  use  due  diligence, 
ini  although  an  interval  of  Atleen  days  have 
cla[«ed  between  the  date  of  the  order  and  the 
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ffith- 


tnj  attempt  being  made  by  the  dejendant 
10  sue  out  the  commiasion  eo  allowed  to  issue. 
Tarrail  et  at.  v.  Barber  et  al,  10  L.  C.  J.  27, 
S.  C.  1866;  316C.C.P. 

1126.  A  party  has  no  right  {o  inscribe  for 
foqaele  and  merits  for  a  day  certain,  even  upon 
^Ting  notice  to  the  adverse  party,  unless  it  be 
by  mnsent,  and  Qpon  filing  such  cotieent  the 
C4se  will  be  fixed  by  the  court.  Lemieux  v. 
Bwhu,  16  L.  C.  R.  48,  C.  C.  1866. 

lin.  Where  a  party  has  inscribed  a  case 
^nerally  on  the  merite  he  cannot  aderwards 
r«j  ihat  be  only  intended  to  inscribe  it  in  part, 
(Dil  1  final  iadgment  on  the  whole  case  will 
m  be  disturbed.  Kathan  &  Eafhaa,  1  L.  C.  L.  J. 
lOl.S-C.  R.  1865. 

U2B.  Notice  that  a  case  has  been  inscribed 
BD  tlie  role  for  enquSle  and  merits,  given  within 
iQc  prescribed  delay,  before  the  day  flied  ie 
eoEEcirnt,  provided  the  cafie  is  actually  inscribed 
before  the  day  flsed.  Dionnt  el  al.  ft  Valleau 
((flJ,.2L.  C.L.  J.  112,  Q.B.  1B66. 

1129.  An  inscription  of  an  iDtervention  on 
ihf  role  of  enquftte  ou  de  droii,  without  having 
rfpUrly  demanded  a  plea  or  contestation  to 
ihf  mtervention,  and  wjthout  having  allowed 
th«  legal  days  to  elapse,  will,  on  motion  to  that 
ri'Kt,  be  struck.  Walleott  &  RoUmtm  & 
Motion  k  Sasmei,  11  L.  C.  J.  303,  8.  C.  R. 

im-.  158  CO.  p. 

11.10.  An  inscription  for  review  may  be  served 
dtoh  a  party  personally  or  upon  his  atlomevs. 
SHetmay  &  The  (hrporation  of  St.  Bartk6- 
Uait,  1  R.  L.  714,  Q.  B.  1868 ;  498  C.  C.  P. 

1131.  An  inscription  for  review  and  deposit 
mad*  on  the  eighth  day  after  judgment  is  suffi- 
ntiii,  Though  notice  or  them  be  only  given  on 
Ae  following  day.  Jacgutt  v.  Luitier,  12 
LC,J.2I5,9.  C.R.  1868;  600  C.  C.  P. 

1132.  Where  a  party  in  a  case  has  asked  for 
nvi»ion,  and  has  made  the  deposit  required  by 
law,  ibe  prothonotary  is  bound  to  put  it  on  the 
»k.  notwithstanding  that  the  other  party  ie  in 
tfc&nil  to  pay  the  fees  and  taxes  required  of 
bim.  Lrprohcn  r.  Oefiowa,  14  L.  C.  J.  56, 
8.C.  R.  1869;  501  C.  C.  P. 

1133.  Where  an  objection  was  taken  tliat  the 
wH  "1"  or  "We*"  bad  been  omitted  in  the 
K|inDiDg  of  an  inscription  for  enqudte,  and 
»W  that  no  consent  in  viriting  that  the  enquSte 
ovoid  le  taken  ander  the  old  system  had  neen 


filed,  and  motion  was  made  to  set  aside  the  pro- 
ceedings under  the  inscription — ifeU,  that  the 
irregularity  had  been  waived  by  consent  of  the 
parties,  as  implied  by  their  proceeding,  and 
examining  witnesses  and  the  motion  was  re- 
jected. Bonnellv.  The  Orummondmlle  Bark 
Extract  Manufactaring  Covtpany,  16  L.  C.  J. 
144,  a.  C.  1870. 

1134.  In  an  inscription  for  enquSte  a  dclay 
of  three  days  is  sufficient,  when  the  inscription 
is  made  during  a  special  term  regularly  fixed 
by  the  court.  Barihe  &  Champagne,  2  R.  L. 
113,  S.  C.R.  1870;  235C.  C.P. 

1135.  A  case  may  be  inscribed  for  revision 
by  an  advocate  otherthan  the  attorney  of  record^ 
and  that  without  substitution,  Detrotiert  v. 
Maedonald,3  R.  L.445,S,  C.  R.  1871. 

1136.  An  inscription  for  review  may  be  made 
on  the  ninth  day  after  judgment,  when  the 
eighth  day  falls  on  Sunday.  Leaoir  v.  Dee- 
naraU  et  vir.,  17  L.  C.  J.  81,  k  SealKkerd  v. 
Allan,  10  L.  0.  J.  201,  8.  C.  R.  1873i  497 
C.  C.  P. 

1137.  In  an  inscrijition  for  review  by  the 
"uperior    Court    it   is    not   necessary   to  say 
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■   Court.'' 


^    Buckingham,  11  L.  C.  J.  53,  S.  C.  B.  1873  ; 
195  C.  C  P 
1138.  Where   an    inscription  has    been    dis- 
.pptication  of  the  oppoeinc  party  ii 
-"-' "-' fieW,  tliai 


iribing  party— 


I,  tliat 


for  r 
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the  abeeaoe  of  the  ir  „  ,      , 

it  may  be  replaced  on  the  rule  during  the  i 

term   and   before   the   actual  rer-- ' 

record  on  sufficient  caune  shewn. 
Buchanan,  n  L.  C.J,  191,8.  C. 

1139.  Where  an  inscription  ' 
"  from  the  judgment  rendered  . .  __, 
the  Superior  Court,"  and  the  judgment  was 
actually  rendered  by  the  Circuit  Court — Heldt 
that  the  inscription  must  be  discharged,  and 
could  not  be  amended  on  motion,  McPherion 
el  al.  &  Barthe,  G  R.  L.  269,  S.  C.  R.  1873. 

1140.  At  least  eight  days'  notice  must  be 
given  of  an  inscription  for  enquite  and  hearing 
at  the  same  time.  JVembiav  v.  V Aubremlle, 
17  L.  C.  J.  75,  S.  C.  1873  ;  235  C.  C.  P. 

1141.  Eight  days'  notice  must  be  given  to  the 
opposite  party  or  an  inscription  for  proof  and 
hearing  at  the  same  time,  and  a  simple  receipt 
of  copy  of  such  inscription  is  not  a  waiver  of  the 
right  hereafter  to  object  to  the  shortness  of  tlie 
notice.  Allaire  v.  MorHmer,  IT  L.  C.  J.  168, 
8.  C.R.  1873;  235  C.  C.  P. 


calf  upon  the  court  to  decide  as  to  tlic 
pertinency  of  the  questions  that  are  proposed  to 
him,  if  he  has  not  refused  lA  answer  tnose  which 


1143.  In  an  action  between  traders  for  goods 
eo\d,faile  et  articla  are  admissible  under  the 
English  rules  of  evidence.  Matthew  el  al.  & 
Martin,  3  Rev,  de  hkg.  353,  K.  B.  1809. 

1144.  A  motion  far  failt  et  articles  must  be 
made  before  the  enqulte  ie  closed.  YalUrand 
V.  Barle,3Rev.  de  Ug.  364,  E.  B.  1810. 

1145.  When  a  party  iotemtgaled  oo/aiU  et 


^ 
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oarttcles  confesses  the  facts  charged,  and  states  a 
<]i8tiDct  fact  in  avoidance  of  what  he  confesses, 
the  former  is  evidence  against  him^  and  the  lat- 
ter is  not  evidence  for  him ;  but  if  the  fact 
charged  is  bv  such  partj  stated  in  his  answer 
to  be  other  than  that  which  is  alleged,  as  when 
the  plaintiff  asks  whether  he,  the  defendant, 
<lid  not  on  a  certain  day  receive  from  him  £100 
AS  a  loan,  and  the  defendant  answers  that  on  that 
day  he  did  receive  £100,  which  the  plaintiff 
then  and  there  gaioe  him,  the  answer  manifestly 
must  be  taken  in  toto  as  it  is  given,  and  can- 
not be  divided,  because  none  of  the  fact  charged, 
namely,  the  loan  of  £100,  is  admitted,  and  conse- 
quently his  answer  affords  no  evidence  against 
him.  Hooper  v.  Konig,  3  Rev.  de  Leg.  354, 
K.  B.  1813,  &  Stanfield  &  Massey,  lb. 

1146.  A  party  cannot  be  examined  de  novo 
upon  new  mterrogatories  which  relate  to  the 
jBame  facts,  or  upon  which  he  has  been  already 
interrogated.  Hecmfside  k  Mann,  3  Rev.  de 
L6g.  354,  K.  B.  1813. 

1147.  The  defendant  on  f aits  et  ariicles  heid 
Answered  that  "  the  note  is  in  my  handwriting, 
^'  but  it  is  part  of  a  usurious  contract  for  com- 
•"  pound  interest'*— ^eZrf,  that  the  signature  to 
the  note  was  proved,  but  the  court  could  not 
receive  the  defendant's  declaration  of  usury  as 
evidence,  the  question  being  merely,  did  you 
sign  the  note  ?  Harie  &  Barlow,  3  Rev.  de  Lea. 
354,K.  B.  1817.  ^ 

1148.  A  party  interrogated  who  is  requested 
to  answer  the  question, "  is  the  signature  of  this 
-''note  of  your  writing?  "  may  admit  or  deny  the 
signature,  but  if  admits  he  cannot  add  that  he  has 
fiince  paid  it,  for  that  is  a  fact  separate  and  dis- 
tinct irom  the  question  propounded.  Pochette 
-&  Laberge,  3  Rev.  de  L^g.  356,  K.  B.  1817. 

1149.  A  plaintiff  cannot  be  compelled  to  an- 
swer on  faiU  et  articlea,  or  the  decisory  oath, 
or  any  question  that  tends  to  charge  hiiii  with 
usury.  Hodgson  &  Hannah,  3  Rev,  de  hes. 
366,  K.B.  1818. 

1150.  A  note  was  declared  upon  of  one  date, 
■and  a  note  of  another  date  was  annexed  to  inter- 
rogatories upon  faits  et  articles,  which  the  de- 
fendant did  not  answer.  This  refusal  to  answer 
cannot  be  received  as  an  implied  admission  on 
the  note  declared  on,  nor  can  the  plaintiffs  mo- 
tion pro  confessis  be  allowed.  Manuel  &  Fro- 
bisher,  3  Rev.  de  Leg.  355,  K.  B.  1818. 

1151.  A  party  cannot  be  examined  on  faits  et 
^articles  before  issue  joined,  unless  the  party  to 
be  interrogated  is  about  to  leave  the  province. 
T?ie  Quebec  Bank  v.  Baby,  3  Rev.  de  L6g.  356, 
K.B.1821.  ^  ^ 

1152.  A  person  against  whom  a  rule  has  been 
taken  to  answer  interrogatories  is  not  entitled  to 
demand  that  a  sum  of  money  be  paid  to  him  for 
his  expenses  before  he  is  sworn  and  answers.  Mi- 
reau  &  Eatelle  et  al.,  1  L.  C.  R.  277,  S.  C.  1861. 

1163.  Where,  on  action  against  the  endorser 
of  a  promissory  note,  the  sole  proof  of  the  en- 
dorsement  was  the  defendant's  answers  to  in- 
terrogatories on  faits  et  articles,  and  the  defen- 
dant sought  to  explain  that  he  had  endorsed  the 
note  in  question,  or  had  intended  to  endorse  it, 
eimplv  as  the  attorney  of  another — Held,  that 
the  plaintiff  was  entitled  to  have  the  answers 
divided,  so  as  to  reject  the  explanation  as  not 
having  been  pleaded.  Seymour  et  al.  v.  Wright 
ei  al,,  3  L.  C.  R.  454,  S.  C.  1852. 
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1154.  Where  a  part3r  interrogated  tbroosl) 
faits  et  articles  concerning  a  matter  which  bt 
should  know  about  answers  that  he  does  not 
remember,  as  where  the  plaintiff,  being  a«keil 
what  amounts  he  had  advanced,  and  whalsYUD* 
had  been  received  by  him,  answered  th&t  be 
did  not  keep  journal,  memorandum  or  accoum 
books,  and  further  stated,  as  excuse,  that  be  had 
forgotten  the  amounts  of  the  sums  advanced  or 
received — Held,  reversing  the  judgment  of  the 
court  below,  that  such  interrogatories  would  be 
taken  pro  confessis,  Nye  &  Malo,  2  L.  C.  J. 
43  &  7  L.  C.  R.  405,  Q.  B.  1857;  226  C.  C.  P. 

1155.  In  the  case  quoted — Held,  that  the  ir.- 
terrq^atories  sur  faits  et  articles  were  nroperlj 
taken  »ro  conjessis.  Foley  &  Elliott,  9  L.  C.  II 
349,  (f.  B.  1858. 

1156.  On  a  rule  for  faits  et  articles  served  on 
the  defendant — Held,  that  the  service  and  reiura 
of  such  rule  must  be  made  before  the  case  ha.« 
been  inscribed  on  the  role  for  enquete.  Mv- 
reau  et  vir.  v.  Leonard,  3  L.  C.  J.  168, S.  C 
1869 ;  221  C.  C.  P. 

1167.  A  director  of  a  joint  stock  compojip 
bound  to  respond  to  interrogatories  on  JaiU  ei 
articles  which  have  been  proposed  to  him  coc- 
cerning  the  acta  of  the  directors.  Laeroix  k 
Perrault  de  Linih-e,  3  L.  C.  J.  136,  S.  C.  Ib59: 
226  C.  C.  P. 

1168.  Where  the  plaintiff  summoned  the  de- 
fendant to  answer  certain  interrogatories  wr 
faits  et  articles  viva  voce,  and  the  defeodsui! 
wished  to  make  use  of  a  paper  in  doing  so  on 
which  he  had  previously  written  his  answenr- 
Held,  that  he  could  not  he  allowed  to  do  so,  bu: 
must  answer  without  reference  to  the  paper. 
Coleman  et  al,  v.  Fairbaim,  4  L.  C.  J.  uT, 
S.  C.1869;  226C.  C.  P. 

1169.  A  party  interro^ted  upon  faUis  et  arti- 
clesj  who  failecf  to  give  in  detail  the  consider*- 
lion  furnished  to  tlie  defendant,  by  reason  c^ 
which  an  obligation  had  been  given  by  the  lat- 
ter, and  to  produce  a  detailea  account  of  ib«- 
goods  and  merchandise,  if  such  was  the  coaii<l- 
eration,  was  bound  to  do  so,  and  upon  default 
the  interrogatories  would  be  taken  pro  confe*- 
sis.  Lantier  v.  Daoust  et  ux,,  10  L.  C,  B.  49". 
Q.  B.  1860. 

1160.  Nor  can  such  party  afterwards  at  tbf 
hearing  obtain  such  permission  to  answer,    lb. 

1161.  A  default  to  answer  interrogatories  wr 
fcUts  et  articles  upon  the  part  of  the  plaintaS 
will  be  taken  off,  and  the  rule  and  interrogato- 
ries set  aside,  where  the  rule  is  issued  duriog  the 
pendency  of  a  former  rule.  Oumming  v.  IHckU 
&  The  School  Commissioners  of  Durham  ojwi 
Winchester,  4  L.  C.  J.  ill,  S.  C.  1860. 

1162.  A  defendant  from  the  country  who  h*» 
been  summoned  to  Montreal  to  answer  inteiro- 
gatories  sur  faits  et  articles  cannot  refuse  to 
answer  because  his  expenses  have  not  been  paid. 
The  Unity  Fire  Insurance  Company  v.  Birki§ 
etal,,  7  L.  C.  J.  299,  S-  C.  1862 ;  233  C.  C.  P. 

1163.  The  default  of  the  defendant  to  answer 
interroffatories  sur  faits  et  articles  does  not  asvr 
elude  the  case,  if  it  is  susceptible  of  further  te*. 
mony.  Ouyon  v.  Lionais,  7  L.  C.  J.  293,  S.C 
1863 ;  226  C.  C.  P. 

1164.  And  such  party  may  answer  tiie  mlfl^ 
rogatories  at  any  time  before  the  case  is  coo- 
eluded.    lb. 

1166.  In  the  case  of  an  absentee,  the  serrwe 
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of  the  rnle  for  the  ezauiination  of  the  absentee 
upon  interrogatories  surfaits  et  articles,  made 
at  the  office  of  the  prothonotary,  is  insufficient. 
Fmn  T.  Banker y  7  L.  C.  J.  297,  S.  G.  1863  ;  223 
C.  C.  P. 

1166.  And  hddy  in  the  same  case,  that  a 
party,  where  he  has  been  ordered  to  answer 
interrogatories  9ur  faiU  ei  articles  mva  voce, 
may  read  his  answers  from  a  paper  previously 
prepared.  lb.,  &  7  L.  C.  J.  28,  S.  C.  1863 ;  20 
Vic.  cap.  44,  sec.  86  &  226  G.  G.  P. 

1167.  Where  the  defendant  had  been  served 
with  a  notice  to  answer  certain  interrogatories 
vica  voce,  and  the  presiding  judge  refused  to 
allow  him  to  read  his  answers  from  a  paper  pre- 
viously prepared — Held,  ^bsecjuently ,  that,  con- 
sidering the  number  of  questions  put,  and  the 
namber  of  questions  in  issue,  that  defendant 
might  be  permitted,  in  the  discretion  of  the  court, 
10  read  answers  prepared  in  advance.  Quyon 
V.  Lionow,  8  L.  C.  J.  91,  S.  G.  1863. 

1168.  But  in  another  case  where  the  plaintiff 
was  summoned  to  answer  interrogatories  mva 
toccy  and  had  been  interrupted  by  the  attorney 
of  the  other  side,  who  refused  to  allow  him  to 
cvnealt  notes,  and  the  plaintiff*  made  a  motion 
W>  be  allowed  to  answer  aenovo,  by  filing  the  writ 
and  answers  in  question,  on  the  grouna  that,  ow- 
ing to  the  confusion  and  embarrassment  createl 
by  the  attorney  for  the  other  side,  he  had  been 
unable  to  answer  properly,  the  motion  was  dis- 
missed. Moss  V.  Douglass  et  al.,  8  L.  G.J.  92 
k  10  L.  C.  R.  248,  S.  C.  1859. 

1169.  The  service  of  a  rule  for  interrogatories 
iur  faiis  ei  articles  made  upon  the  clerk  of  the 
ooart  for  an  absentee  is  insumcient.  Lamoureux 
▼.  Boisseauy  8  L.  G.  J.  133,  S.  G.  1864;  223 
C.  C.  P. 

1170.  The  answer  of  a  party  to  interrogatories 
*ur  faiis  et  articles  has  a  retroactive  effect,  and, 
tjt  a  commencement  de  preuve  par  icrit,  will 
ie^lii>e  oral  evidence  previously  produced. 
Btaudry  v.  Ouimet  et  al.y  9  L.  G.  J.  158, 
S.C.R,  1865;  251  G.  G.  P. 

1171 .  A  rule  ^ot fails  et  articleson  the  plaintiffs 
who,  by  the  declaration  and  writ  appear  to  be 
residents  of  a  foreign  country,  cannot  be  legally 
^rved  at  the  office  of  tlie  prothonotary .  Taa^alt 
tt  al  V.  Foley  et  al.y  11  L.  G.  J.  139,  S.  G.  1865. 

1172.  A  party  who  has  answered  a  rule  for 
iflterrogatoriee  on  articulated  facts  has  a  right 
to  have  his  expenses  taxed  under  art.  233  of  the 
Code  of  Procedure.  Cholette  v.  Beriault,  12 
L.  C.  J.  264,  S.  C.  1868. 

1173.  The  answer  of  a  party  sur  faiis  et 
vtieles  may  be  divided  according  to  circum- 
i^nces  in  the  discretion  of  the  court,  when  the 
pan  of  the  answer  objected  to  is  improbable. 
UifoviU  V.  Viau,  14  L.  G.  J.  56,  G.  G.  1869 ;  231 
C.  C.  P. 

1174.  Where  a  seafaring  man,  who  had  been 
arrefted  by  capias,  was  summoned  before  the  re- 
turn of  the  action  to  answer  interrogatories  sur 
faits  et  articles — Held,  on  special  application  to 
the  jndge  in  chambers,  that,  in  view  of  the 
Dece&rtity  of  his  immediate  departure  from  the 
Country,  he  might  be  permitted  to  answer  in- 
terrogatories before  the  day  stated  in  the  sum- 
mons, and  his  answers  so'  given  would  avail. 
Toland  v,  l^encer,  15  L.  C.  J.  220,  S.  G.  1871 . 

1175.  A  rule  for  interrogatories  sur  fails  et 
arHcUs  cannot  be  held  good  against  a  plaintiff 


who  is  in  the  cause  merely  to  authorize  his 
wife,  who  is  the  actual  plaintiff,  and  is  separated 
from  him  as  to  property.  Mathison  et  al.  v.  Whit- 
lock,  17  L.  G.  J.  67,  8.  G.  1873 ;  221  G.  0.  P. 

1176.  Interrogatories  surfaits  et  articles  may 
be  taken  pro  eonfessis  without  any  motion  to 
that  effect.  Douglass  et  al.  &  Ritchie  et  al.,  IS 
L.  G.  J.  274,  Q.  B.  1874;  226  G.  G.  P. 

1177.  And  when  so  taken  may  supply  the 
want  of  a  memorandum  in  writing  required  by 
art.  1235  of  the  Giyil  Gode.    Ib.>  &  261  G.  G.  P. 

1178.  In  an  action  for  separation  from  bed 
and  board,  by  reason  of  the  adultery  of  the  bus* 
band,  the  admission  of  the  husband  arisins  from 
his  default  to  answer  interrogatories  surfaits  et 
articles  will  be  considered  by  the  court,  if  the 
court  is  of  the  opinion  that  they  are  not  the 
result  of  collusion  between  the  plaintiff  and 
defendant.  Stark  &  Massey,  17  L.  G.  J.  242,. 
S.  G.  1873 ;  226  G.  G.  P. 

1179.  Where  fails  et  articles  were  served 
upon  the  attorney  of  one  of  the  parties  who  was 
aosent — Held,  that  the  mere  indication  by  such 
attorney  of  the  place  of  residence  of  his  client 
was  a  sufficient  compliance  with  art.  223  of  the 
Gode  of  Procedure,  and  that  he  was  not  bound 
to  take  steps  to  have  his  client  examined  under 
a  commission.  Walters  v.  Lyman  et  al.,  17 
L.  G.  J.  246,  S.  G.  1873. 

Lin.  Issue  Joti/ed. 

1180.  Where  a  trial  by  jury  was  had  before 
issue  was  joined  the  verdict  was  set  aside  on  a 
writ  of  error.  Wurtele  v.  Arcand,  3  Rev.  de 
L^g.  242,  Q.  B.  1848. 

1181.  Before  a  party  to  a  suit  can  inscribe  for 
hearing  in  law  upon^a  demurrer  he  must  join 
ispue  upon  such  demurrer  by  the  usual  joinder. 
Tremblay  v.  Tremblay,  4  L.  C.  R.  176,  S.  G.  1853. 

1182.  A  motion  to  set  aside  an  inscription 
for  hearing  on  the  merits  of  a  declinatory 
exception  is  irr^ular,  there  heme  no  answer  or 
replication  filed— Held,  that  tne  issue  was 
complete  without  such  answer  or  replication. 
Richard  v.  The  Champlain  and  St.  Lawrence 
Railway  Company,  6  L.  G.  R.  480,  S.  G.  1855. 

1183.  There  can  be  but  one  issue  on  the 
merits  between  the  partes  plaintiff  and  defend- 
ant, or  defendants  wno  have  not  severed  in  their 
defence,  and  issue  is  joined  on  the  filing  of  all 
the  answers  to  all  the  pleadings  or  on  the  ex- 
piration of  the  delay  for  filing  the  same.  Bos- 
well  V.  Lloyd,  13  L.  G.  R.  476,  S.  G.  1863. 

1184.  The  issue  is  completed  by  declaration^ 
exceptions  and  answers  to  exceptions,  if  the 
answers  to  the  exceptions  be  general.  Cochrane 
et  al.  V.  Bourne  et  al.,  13  L.  G.  J.  168,  S.  C. 
1869;  148  G.  G.  P. 

1185.  Issue  is  joined  by  a  general  answer  to 
an  exception,  and  no  reply  will  be  allowed. 
Hutchins  et  al.  v.  Eraser  ei  al.,  14  L.  G.  J.' 280, 
S.  G.  R.  1870;  148G.G.  P. 

1186.  Issue  is  joined  by  declaration,  exception 
and  general  answer.  La  Compagnie  de  Moulins 
d  Colon  de  Hudony.  Valois,  20  L.  G.  J.  299> 
S.  G.  1876. 

LV.  Motions. 

1187.  Where  under  the  64th  Rule  of  Practice 
of  the  Superior  Gourt  requiring  option  of  trial 
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by  jury  to  be  made  by  declaration,  pleas  or 
motion  within  four  days  after  issue  joined,  issue 
had  been  joined  on  the  twenty -fourth  of  January 
and  notice  of  motion  of  option  had  been  given 
to  the  opposite  attorney  on  the  twenty-eighth  of 
January,  and  motion  had  been  accordingly  made 
on  the  seventeenth  of  February  following,  being 
the  nearest  day  when  such  motion  could  be 
made^Held,  that  the  party  moving  had  sub- 
stantially complied  with  the  requirements  of 
the  said  Kule  of  Practice.  Arcand  v.  The  Mont- 
real and  New  York  Railway  Company,  6 
L.  C.  J.  38,  S.  C.  R.  1854;  360  C.  C.  P. 

1188.  On  motions  for  peremption — Heldy  that 
4Bervices  of  motion  and  notice  of  motion  are 
equivalent  to  a  rule.  Charlebois  v.  BastieUy  6 
L.  C.  J.  293,  S.  C.1862. 

1189.  A  motion  made  in  the  name  of  three 
attorneys,  one  of  whom  is  deceased,  will  be  re- 
jected on  the  ground  that  such  motion  might  be 
made  in  the  name  of  the  two  surviving  attorneys 
without  substitution.  De Becmjeu  v ,  Rodrigue, 
7  L.  C.  J.  43,  8.  C.  1862  &  Ternll  v.  Ealdane, 
15L.  C.J.  246,8.  C.  1871. 

1190.  A  motion  for  a  rule  forfiUts  ei  articles 
to  be  served  upon  plaintiffs  wife  is  not  a  motion 
of  course,  ana  sucn  motion  must  assign  special 
grounds  in  support  thereof.  Jamieaon  ei  al,  v. 
Boswell  et  al.,  6  L.  C.  R.  430 ;  1866. 

1191.  Where  the  plaintiffs  had  filed  an  answer 
by  way  of  estoppel  to  the  defendant's  exception 
to  the  form — Heldy  that  the  merits  of  sucn  es- 
toppel could  not  be  heard  upon  motion  to  reject. 
Tne  Beacon  Ftre  and  Life  Assurance  Company 
of  London  v.  Whyddon,  1  L.  C.  J.  178,  8.  C. 
1857. 

1192.  A  question  of  jurisdiction  cannot  be 
tried  upon  motion.  Elwes  v.  Francisco,  I  L.  C.  J. 
188,  8.  C.  1857. 

1193.  Motion  for  leave  to  examine  witnesses 
about  to  leave  the  province  are  exempt  from  the 
provisions  of  the  Rule  of  Practice  which  declares 
that  in  the  computation  of  time,  no  8unday  or 
binding  holiday  shall  be  reckoned,  and  a  notice 
of  such  motion  served  on  8aturda^  is  sufficient 
foi*  the  presentation  of  such  motion  on  the  fol- 
lowing Monday.  Byrne  et  al.  v.  Fitzsimmons 
^  Fishery  10  L.  C.  R.  383,  8.  C.  1860. 

1194.  Where  one  motion  was  made  to  set  aside 
a  judgment  granted  by  the  prothonotary  in 
vacation,  and  another  in  the  same  case  at  the 
«ame  time  to  quash  the  attachment  on  which 
judgment  was  granted — Held,  that  the  second 
motion  would  be  received  and  filed,  pending  the 
dSlib^^  upon  the  first,  so  as  to  be  proceede<l  with 
AS  soon  as  the  first  was  disposed  of.  Beaufield 
€t  al.  V.  Wheeler,  6  L.  C.  J.  44,  8.  C.  1860. 

1195.  On  a  motion  in  the  alternative  form, 
-either  to  set  aside  the  verdict  of  the  jury  and 
■dismiss  the  action  or  to  ^ant  a  new  trial — Held, 
that  as  motions  of  that  kind  had  been  sanctioned 
both  by  the  Superior  Court  and  Court  of  Appeal 
that  it  was  regular.  Higginson  v.  Lyman  et  al., 
4  L.  C.  J.  346,  1860. 

1196.  Where  a  party  is  required  to  proceed  by 
motion  a  notice  oi  motion  is  equivalent  to  mov- 
ing the  court,  although  such  notice  of  motion 
be  §iven  on  a  day  upon  which  the  court  is  in 
session  and  during  the  term,  and  such  notice 
of  motion  has  the  effect  of  a  rule  nisi,  Secretan 
V.  Fooie  etal,  11  L.  C.  R.  497,  8.  C.  1861. 

1197.  A  notice  of  motion  for  security  for  costs 


is  in  time,  though  it  has  been  given  after  the 
four  days  from  tne  appearance  of  the  defeDdaot, 
if  the  motion  be  made  on  the  first  day  ot  th« 
next  term.  iVj^  ▼•  The  Si.  Lawrence  Grai\ 
Elevating  and  Fioaiing  and  Storage  Compami 
L.  C.  J.  252,  S.  C.  1861. 

1198.  A  plaintiff  cannot  by  motion  after  the 
issue  of  a  writ  of  saisie  arrit  ask  that  the  gv. 
nishee  be  ordered  to  pav  over  the  amoani 
attached  in  deduction  of  nis  claim  a^ii&st  tk 
defendant.  Februyer  v.  Poirier  k  Deeari,  T 
L,C.J.44,  8.  C.  1863. 

1199.  A  motion  to  reject  an  articulation  o! 
facts  must  be  taken  at  the  enquSte.  The  Quebta 
Bank  v.  Rollandet  al,  14  L.  C.  R.  95,  S.  C 
1663. 

1200.  The  delay  required  for  the  service  of  a 
motion  is  at  least  one  clear  juridical  day  and. 
consequently,  a  notice  of  motion  given  on  S&tu^ 
day  to  be  presented  on  the  following  Mondaj  i- 
insufficient.  Boucher  v.  Bertrand,  5  R.  L.  $92. 
C.  C. 1869. 

1201.  Where  the  plaintiff  made  a  motion  v< 
reject  an  exception  to  the  form  as  not  fibi 
within  the  proper  delays,  and  afterwards  an- 
swered the  exception  in  law  witliout  reservt 
of  the  motion — Held,  that  the  answer  was  a 
waiver  and  desisiement  of  the  motion.  Copiah 
ei  al,  V.  Cauchon  et  al,  14  L..  C.  J.  242,  C.  C. 
1869. 

1202.  On  an  inscription  for  hearing  on  thf 
merits  of  a  certiorari  a  motion  to  quash  the 
conviction  is  unnecessary.  Whitehead  exp- 
&  Brunei,  14  L.  C.  J.  267,  8.  0. 1870;  1231  C 
C.  P. 

1203.  A  motion  for  a  rule  to  compel  a  guar- 
dian of  things  to  produce  them  is  not  a  m<Ai(Xi 
of  course,  but  must  be  made  with  the  lu^ua! 
delays  and  afler  service  upon  the  fuardiao  mil 
en  cause.  Lebceuf  v.  PlougFe  h  Vesormeauj  I 
R.  L.  564, 8.  C.  1872 ;  590  C.  C.  P. 

1204.  A  motion  for  a  jury  trial  cannot  bf 
granted  until  after  the  issues  are  perfected. 
Hart  et  al  v.  The  Northern  Ineurance  Ow- 
pany,  18  L.  C.  J.  189,  8.  C.  1873 ;  350  C.  C.  P. 

1205.  A  motion  to  be  allowed  to  plead  will 
only  be  panted  upon  production  of  a  plea  with 
the  motion.  Shmer  et  ux.  v.  Fauieux,  5  R.  L. 
351,8.  C.  1873. 

1206.  A  defendant  who  has  been  forec!o:«d 
from  pleading  within  the  ordinary  delays*,  and 
who  moves  to  be  relieved  from  such  foreclcwire, 
must  produce  with  such  motion  an  affidavit  in 
support  thereof,  and  also  his  plea  which  he 
wishes  to  file.  Corbeil  v.  Dumjouchel,  4  R.  L. 
389,  8.  C.  1872. 

1207.  A  motion  to  revise  a  ruling  at  enqaete 
cannot  be  rnade  except  at  the  final  hearing,  wheot 
by  the  ruling  in  question,  the  evidence  otj^'t^ 
to  was  admitted.  Mousseau  v.  Picard  ei  al.,  17 
L.C.J.  67,8.0.1873. 

1208.  A  motion  under  the  108th  Rute  uf 
Procedure  of  the  8uperior  Court,  to  declare  iJie 
grounds  of  i  in  probation  inadmissible,  will  n<.it  l« 
allowed.  Mathieu  v.  Barthe  &  Barihe,  5  R-  L 
304,  8.  C.  1874. 

1209.  A  motion  for  security  for  costs,  niiufc 
acconling  to  the  62nd  Rule  of  Practice  ui  ibe 
Superior  Court,  must  be  served  upon  the  partM 
within  the  four  day«*  from  the  return  oi  thtr 
writ.  Lynch  v.  Guimond,  6  R.  L.  743,  S.  C. 
1875. 


LVI.  Nok-Jdbidical  Days. 

1210.  Where  a  part;  hae  fixed  a  daj  for  a  pro- 
H<^ing  which  afterwards  turns  out  u>  be  a  non- 
Juriilkal  da;  he  cannol  avail  him(«lf  of  art.  2 
"f  Ihe  Code  of  Procedure.  Vetioev.  Wkyte,i 
K.L.S56,S.  C.  1872. 

LVn.  NoTiCR. 

1211.  By  Oppoiant  for  Portia  to  Declare. — 
The  court  will  not  order  that  the  parties  declare 
wilhin  the  period  to  be  fiied,  whether  they  admit 
urcoiilest  the  opposition  of  an  oppoeant,  uiileas 
DOlice  have  heeo  given  to  him  of  the  application. 
.^aitim  &■  Shepperd  &  Peloqiiin  et  al.,  13 
L  C.J.  308.  a.  C.  1869i  586  C.  C.  P.     . 

1212.  Dtlay  on.— A  notice  on  a  petition  to  be 
releaiwd  from  cuslodj  under  a  capias,  served  on 
SstunJa;  between  four  and  five  o'clock  in  the 
afttrnoon  fur  presentation  on  Monday  at  10 
i.i'dutk  in  the  forenoon,  was  held  lo  be  sufficient 
T^obridge  et  al.  v.  Morange,  6  L.  C.  J.  312, 
S.C.ieB2. 

1213.  In  Offldal  (?(Me<t«.— In actiooa  far^par- 
»lii)n  from  Bed  and  board,  notice  in  the  Official 
Gaxellt  is  unnecessary,  notwithstandinE  such 
tfiion  entails  separation  of  propertv.  Ltclerc 
V.  Lord,  4  B.  L.  HI,  S.  C.  1873;  97'4  C.  C.  P. 

12U.  In  Urgent  Qua.— In  a  niatt«r  of  ur- 
gtucj,  as  when  the  witness  is  about  to  leave  the 
country,  notice  given  in  the  evening  for  the  fol- 
Lwing  morning  is  sufficient.  XoUon  v.  The 
Moim  Oompanuk  Dufretne,  13  L.  C.  J.  255, 
S,C.1869;  240C.  C.  P. 

1215.  Of  Aclian.—In  an  action  against  the 
collector  of  customs  to  recover  back  co^ts  which 
had  been  paid  to  him — Held,  that  he  was  en- 
liiied  to  a  month's  notice  ol  action.  Orani  ei  al. 
V.  Prrehal,  2  Re*,  de  Ug.  670,  K.  B.  1816  ;  22 
C.  C.  P. 

1216.  But  in  another  action  of  Ihe  same  kind 
3,  that  he  was  not  entitled  to  a  month's 
.  Pri^v.PerciBat,S.R.n9,K.B.l8U; 

C.  P. 

7.  An  inspector  of  roads  and  ditches  is  a 
:  officer,  and  is  entitled  to  a  month's  notice 
ion,  when  sued  in  damages  for  acts  within 
cope  of  his  duty.  JelU  k  Choquftie,  7 
tt.  63,  Q.  B.  1857. 

S.  Id  an  action  for  trespass  for  makine 
penine  aroad,  where  the  defendant  pleaded 
ie  ditl  so  by  order  of  the  road  surveyor 
d,  that  he  was  not  entitled  to  a  month's 
of  action.  Erinhart  &  McQuillan,  6 
B.456,Q.  B.  1855. 

9.  In  an  action  againRt  a  sheriff  Ibr  goods 
by  him— Held,  that  he  could  not  plead 
af  notice  of  action  under  14  &  15  Vic.  cap. 
'rvia  &  Boston  el  at.,  2  L.  C.  J.  171,  &  7 
R.433,  Q.  B.  1867;  22  C.  C.  P. 

D.  Where  an  action  of  damages  for  false 
•unmetitwBB  brought — Meld,  on  the  defen- 
I  plea  that,  being  m  good  laith  and  acting 

and  authorized  by  statute  that  be  was, 
oc  entitle  to  a  month's  notice  of  action. 
anee  r.  Bimet.  3  L.  C.  J.  109,S.  C.  1H59. 
I.  In  an  action  in  which  a  Municipal  Coi- 
i>n  called  in  its  councillors  as  guarantors, 
egievted  to  give  a  month's  notice — Held, 
.  public  officer  wax  entitled  to  a   month's 

of  action,  although,  at  the  time  of  the  in- 
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of  the  action,  he  had  oei 
public  officer.  Ltclerc  v.  La  Ooi 
TaToiMe  de  St,  Joachim  d«  la  i 
TaloU  et  al.,  7  L.C.  J.  8.1, 8.  C.  1 

1222.  And  that,  even  if  lie  is  a 
or  bad  faith.  lb. 

1223.  Where  money  had  been 
lector  of  customs  as  duty  up( 
imported,  upon  condition  that  a 


took  place,  by  virtue  ofai 
then  about  to  come  into  force — J 
a  payment  was  not  in  the  nature 
the  hands  of  a  private  individua. 
lo  htm  in  his  capacity  of  colle 
fbrmance  of  his  dutv  as  ench,  ar 
collector  wan  entitled  to  a  inoi 
action.  Stephens  et  al.  &  South 
309,  Q.  B.  Ifi64;  22  C.  C.  P 

1224.  Notice  of  action  to  a  i 
virlueof  C.  S.  L.  C.  cap.  101  i 
when  such  officer  has  acted  in  i 
execution  of  his  dutv.  Pacaud 
L.  C.  J.  207,  q.  B.  1866. 

1225.  And  where  such  notic 
given,  it  is  for  the  court  or  the 
the  olficer  has  acted  in  good  1^ 
quently  if  he  has  a  right  to  such 

1226.  Where  the  defendant,  , 
ceived  notice  of  action  under  14 
54,  sec.  2  &  C.  S.  L.  C.  cap.  1( 
arrest  and  impri»>nDient,  which 
tion  the  place  where  the  party  w 
imprisoned — Held,  confirming  ' 
the  court  below,  that  such  notice 
and  the  action  nas  dismissed. 
Hough,  10  L.  C.  J.  184  &  16  L. 
1866. 

1227.  And  held,  also,  that  if  I 
in  the  notice  as  the  time  wher 
false  imprisonment  took  place 
the  day  on  which  the  detendai 
stable,  the  plaintiff,  to  avoid  the 
notice,  »ill  not  be  allowed  to  pro 
false  impriaonment  made  on  t 
when  the  defendant  was  not  a  co 

1228.  ACatholic  priest  who,i 
his  public  functionn,  celebratet 
entitled  to  a  month's  notice  ol'ai 
sued  in  damages  for  having  ni 
without  theconsentofherpat  " " 
&Beaii,lK.l.  150&13L.C 


.  In  B 


C.J. 


damage 

month's  notice  must   be  given. 
Corporation  of  Leeds,  3  K.  L.44 

1230.  In  an  action  against  sch 
ere,  a  month's  notice  must  also  I 
V.  The  School  OomniU»ioHer>  ol 
B.  L.454,  S.  C  B.  1871. 

1231.  A  municipal  corporatio 
cer  or  a  person  poHsessing  public 
sense  of  art.  22  of  the  Code  of  P 
V.  The  Corporation  of  Oranlfu,  I 
L.  C,  J.  182,  S.  C.  R.  1873. 

1232.  An  officer  of  the  British 
titled  to  a  month's  notice  of  actj 
of  the  Code  of  Procedure.  Barr 
R.  L.  542,  S.  C.  1872. 

1233.  And  in  an  action  en  rUn 
damages  are  also  prayed  lor,  tl 
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month  referred  to  by  art.  22  of  the  Code  of  Pro- 
cedure is  not  necessary.  Dion  &  The  Corpo- 
ration of  the  Parish  oj"  St.  Joseph,  17  L.  C-  J. 
193,  Q.B.  1873. 

1234.  A  {)ublic  officer  is  not  entitled  to  the 
notice  mentioned  in  art.  22  of  the  Code  of  Pro- 
cedure when  eued  for  damages  on  account  of  bad 
faith.  Ferland  et  vir.  v .  LcSour,  6  K.  L.  77,  S.  C. 
1874. 

1235.  In  an  action  in  separation  from  bed  and 
board  it  is  not  necessary  to  give  notice  in  the 
Official  Gazette  or  in  any  public  journals,  not- 
withstanding such  action  entails  separation  of 
property.  Leclerc  v.  Lordj  4  R.  L.  631,  S.  C. 
1873;  iH5etseq.C.  C.  P. 

1236.  The  notice  mentioned  in  art.  22  of  the 
Code  of  Procedure  is  not  required  in  an  action  en 
garantiesk^insi  a  corporation,  by  the  purchaser 
of  land  sold  for  taxes,  on  account  of  errors  and 
illegalities  by  the  secretary- treasurer,  even 
though  damages  be  asked  for.  Barileu  v.  Boon 
&  Armstrong  &  The  Corporation  of  ine  County 
qf  BeaucCy  19  L.  C.  J.  l6,  S.  C.  R.  1874. 

1237.  Where  a  municipal  corporation  was  sued 
in  demolition  of  a  bridge  which  it  had  con- 
structed to  the  prejudice  of  the  plaintiff,  and  for 
damages  resulting  therefrom — Held,  that  it  was 
not  entitled  to  the  month's  notice  required  by  art. 
22  of  the  Code  of  Procedure.  Bell  v.  The  Cor- 
poration of  Quebec,  2  Q.  L.  R.  306,  S.  C.  1876. 

1238.  Of  Exceptions, — ^In  cases  in  the  Circuit 
Court  under  $60,  copies  of  preliminary  exceptions 
must  be  served  on  the  plaintiff's  attorney.  Lusher 
V.  Parsons,  17  L.  C.  J.  196,  C.  C.  1873. 

1239.  Of  Inscription. — At  least  eight  days' 
notice  must  be  given  of  an  inscription  for  en- 
qu^te  and  hearing  at  the  same  time.  T^emblay 
V.  Dubreuil,  17  L.  C.J.  76,  S.  C.  1873;  236 
C.  C.  P. 

1240.  Of  Intervention. — ^A  petitioner  for  inter- 
vention must  give  notice  of  his  petition  to  all 
the  parties  in  Uie  case,  as  well  those  who  have 
appeared  as  those  who  have  made  default, 
and  the  reasons  of  intervention  must  be  served 
both  upon  the  plaintiff  and  the  defendant.  Fra- 
ser  V.  Pouliot  &  Lavoie,  3  R.  L.  446,  S.  C.  1871 ; 
167  C.  C.  P. 

1241.  Of  Rule  for  Contrainte  par  Corps* — 
On  an  appeal  from  a  judgment  ordering  a  rule  for 
contrainte  par  corps  against  a  defendant,  who 
has  become  voluntary  guardian  of  the  things 
seized,  notice  of  such  rule  to  the  defendant  is  not 
required  by  the  Rules  of  Practice.    Brooks  & 

Whitney,  4  L.  C.  J.  279,  Q.  B.  1860;  781 C.  C.  P. 

1 242 .  Of  Eulefar  Folle  Ench^e.—^o  motion 
for  an  order  to  sell  real  property  at  i)ie  folle 
ench^e  of  the  adjudicataire  can  he  granted,  un- 
less notice  of  the  motion  has  been  given  to  the 
ac^udicataire.  Baker  &  Young  et  al.  &  divers, 
P.  R.  22,  K.  B.  1810. 

1243.  Of  Security  in  Appeal — A  second  no- 
tice of  security  in  appeal  is  a  waiver  of  one  pre- 
viously given  for  a  previous  day.  Sullivan  & 
Smith,  2  L.  C.  J.  160,  Q.  B.  1858. 

1244.  And  where  the  respondents  served  a 
notice  on  the  appellants,  that  they  would  put  in 

.security  for  appeal  to  the  Privy  Council  on  the 
18th  of  August  in  the  Judge's  Chambers  in  the 
Court  house,  and  security  was  not  put  in  on  that 
day,  but  notice  was  given  later,  on  the  Saturday, 
that  security  would  be  entered  in  Chambers  on 
Monday  I  on  which  day  security  was   put  in. 


not  in  Chambers  but  in  the  iudge's  house,  oae  of 
the  parties  siening  the  bond  in  the  forenoon  aoi 
the  other  in  the  aflemoon — Held,  on  motion  lu 
set  aside  the  bond  for  irregularity  and  want  of 
sufficient  notice,  that  the  bond  must  remain ;  Ut 
allowing  the  parties  moving  to  make  such  oUec- 
tion  to  the  sufficiency  of  the  security  as  tber 
might  legally  have  made  when  such  KcuritV 
was  put  in.  Oill  et  al.  &  The  Beacon  Fire  and 
Life  Insurance  Company,  10  L.  C.  R.  402,  Q.  B. 
1860. 

1246.  Of  Withdrawal  ofMoneys,--An  interven- 
ing party  who  claims  payment  b^  the  prothuno* 
tary  of  a  sum  of  money  under  a  judgment  in  hL- 
favor,  is  bound  to  give  notice  to  all  the  parties  t<> 
the  record  of  his  application  to  the  court  for  such 
moneys.  Gillespie  et  al.  v.  Spragg  et  al.  k  Hut- 
chinson et  al.  &  Maiiland  ei  aU  A  Gordon  et  al^ 
6L.  C.  J.  25,  S.  C.  R.  1866. 

1 246.  On  Application  for  Moneys. — Where  air 
plication  was  made  to  the  Superi<Nr  Court  iff 
pay  men  t  of  moneys  claimed  by  parties  in  the  esa^. 
notice  must  be  given  to  the  ouier  parties  inter- 
ested of  the  judgment  or  order  pronounced  in 
the  case.  Marin  et  aZ.  &  Monk,  8  L.C.  J.  55. 
Q.B.1862. 

1247.  To  Produce  Papers,  <fec.— Where  tK^ 
plaintiff  brought  action  to  set  aside  a  deed  of 
transfer  obtained  from  her  bv  iraud,  and  &\^  a« 
an  exhi  bit  a  copy  of  the  transfer  paper,  certified  t- 
be  such  and  to  be  exact  by  the  lawyer  who  drev 
the  original,  and  also  brousht  up  the  lawyer  ai 
enqu^te  to  prove  that  the  exhibit  was  a  true  copr 
— Held,  that  the  English  rules  of  evidence  re- 
quiring notice  to  prepuce  had  not  the  force  o* 
law  in  Lower  Canada,  and  that  the  follovin;: 
articles  of  fact  submitted  to  the  defendant  by  tL« 
plaintiff,  viz :  *'  Is  it  not  a  fact  that  the  originai 
'*  paper^writiug,  sale  and  assignment  which  ii-  5sti 
''  forth  in  the  plaintiff's  decuutition  is  now  hvA 
^'has  been  since  the  execution  thereof  in  tLr 
**  defendant's  possession,   and  that  the  (i&per- 
^*  writing  filed  by  the  plaintiffs  as  their  "exhibit 
"  No.  12,  is  a  true  and  exact  copy  thereof,"  "wptv 
a  sufficient  notice  to  defendant  that  plairitiif-* 
would  produce  a  copy  of  the  said  paper- writii  ^ 
at  enguSte,  ayd  then  prove  it  to  be  true,  and  als4> 
a  sunicient  notice  to, the  defendant  to  pn>iuot 
the  original  thereof  if  he  thought  fit.    EhrrltMt'i 
et  ux.  &  Taylor,  9  L.  C.  J.  253,  Q.  B.  1865 ;  245 
C.  C.  P. 

LIX.  Of  the  Ordinakcb  of  1667. 

1248.  The  procedure  prescribed  by  the  Ordis- 
ance  of  1667  is  still  in  force  witn  regaid  : » 
actions  en  complainte,  by  a  proprietor  who  > 
troubled  in  his  possession  or  by  the  coni»truc- 
tion  of  works  in  fraud  of  his  rights,  but  xht 
Ordinance  has  only  in  view  a  final  judgratnt 
and  not  a  provisional  remedy.  (Sirard  \. 
Bilanger  et  a^.,  17  L.  C.  J.  36,  S.  C.  1873. 

LXI.  Option  for  Proof  and  Heakixg. 

1249.  The  option  of  a  party  that  the  ca«p 
should  be  inscribed  for  proof  and  hearing  in 
terms  of  article  243  of  the  Code  of  Pn^cedure  » 
sufficiently  made  by  service  on  the  opposi:e 
party  of  an  inscription  of  the  cause  upon  ibe 
rdle  de  droit  for  enqu^te  and  hearing  on  thi* 
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merite  at  the  same  time.     Simpson  et  al.  v. 
£me  et  al.,  17  L.  C.  J.  28,  S.  C.  1873. 

LXII.  Petitions. 

1250.  For  AttachmSU, — On  the  contestation 
of  an  attachment  before  judgment,  to  which  an 
exception  to  the  form  had  been  filed  by  the 
defendant,  and  eubsequentlj]  a  petition  was  filed 
against  the  validity  oi  the  seizure  in  the  manner 
provided  for  the  contestation  of  writs  of  capias 
—Held,  that  the  enquete  on  the  petition  might 
be  proceeded  with  independent  of  the  contesta- 
ticxi  on  the  exception  to  the  form.  The  Quebec 
Banky.  Steers  et  al.  &  Sewnonr  etal.,  12  L.  C.  J. 
227,  S.  C.  1868. 

1251.  For  HabeoM  Corpus. — A  discharge  may 
be  granted  upon  a  petition  for  a  writ  of  habeas 
carpofl  in  a  case  in  which  the  defendant  is  de- 
tained in  gaol  under  civil  process.  Fourauin 
et  al  easp.,  16  L.  G.  J.  103,  Q.  6. 1872. 

1252.  F[fr  ImprobcUion. — Where  a  document 
produced  in  a  case  before  experts  was  alleged  to 
(«  false — Held,  that  it  might  be  attacked  en 

faux  by  summary  petition.    Brunei  v.  Brunei, 
17  L.  C.  J.  61,  S.*  C.  1873. 

1253.  Fcfr  Quo  Warranto. — A  petition  in  quo 
vteranio  is  not  null  by  reason  of  the  absence 
of  stamps,  and  the  judge  to  whom  it  is  presented 
may  allow  the  fixing  of  stamps  or  not  in  his 
diacretion.  Bureau  v.  Normand  &  Oouin,  5 
R.  L.  40,  8.  C.  1873. 

1254.  The  petition  for  a  writ  of  quo  warranto 
takes  the  place  of  the  declaration  referred  to  in 
article  50  of  the  Code  of  Procedure.    lb. 

1255.  The  petition  for  a  writ  of  quo  warranto 
does  not  require  to  be  numbered  where  the  writ 
itself  bears  the  number  given  to  it  by  the  court. 
lb. 

1256.  In  Election  Cases. — Although  election 
petitions  mast  be  sent  to  the  committee  on  pri- 
vileges and  elections,  when  a  petition  to  the 
boase  complains  of  the  return  of  a  member 
wbose  name  is  erroneously  given,  it  cannoc  be 
r^iceived,  as  it  does  not  establish  the  identity  of 
the  parties.  Bohillard  v.  LeCa/odliery  3  R.  L. 
2^h  Q.  L.  A.  1871. 

1257.  In  Insoloeney. — The  right  to  petition  to 
set  aside  a  writ  of  attachment  in  insolvency  is 
purely  personal  to  the  insolvent,  and  cannot  be 
eierciswl  by  a  third  party  to  whom  he  has  made 
a  voluntary  assignment.  Watson  es  qual.  &  The 
Cii$f  of  Glasgow  Bank,  14  L.  G.  J.  309,  Q.  B. 
1876;  Ins.  Act  1875,  sec.  18. 

1258.  Bat  a  petition  to  stay  proceedings  filed 
fay  an  insolvent  after  the  expiration  of  tne  five 
mya  firom  the  demand  of  assignment,  on  the 
groQDd  that  he  has  already  assigned  to  an 
o^ial  assiirnee,  is  too  late.  Martin  v.  Thomas, 
n  L.  C.  J.  236,  S.  C.  R.,  &  17  L.  C.J.  11,  Q.  B. 
1871. 

1 259.  To  the  Crown. — The  prisoner  having  been 
foand  guilty  of  larceny,  and  been  sentenced  to 
imprisonmeat  for  life,  petitioned  in  chambers  to 
be  liberated,  on  the  ground  that  the  sentence  was 
ilkgal— lie&i,  that  the  judge  under  such  cir- 
eom^tancefi  had  no  power  to  liberate  him,  his 
{nper  eoorse  being  oy  a  petition  to  the  Crown 
w  a  remisaion  of  the  punishment  in  whde  or  in 
put,  as  the  Governor  General  might  see  fit. 
FlmU  €xp.,  6  L.  C.  R.  106,  Q.  B.  1866. 


LXm.  Pleas. 

1260.  The  production  of  pleas  to  the  merits  at 
the  same  time  as  preliminary  pleas,  without 
their  having  been  demanded,  is  not  a  renuncia- 
tion of  the  benefit  of  the  preliminary  plea.  The 
Attorney  General  &  Cray,  3  R.  L.  451,  Q.  B. 
1871 ;  137  C.  C.  P. 

1261.  A  plea  to  the  merits  in  an  action  under 
sixty  dollars,  in  which  a  preliminary  exception 
has  already  been  filed,  must  be  received  by  the 
clerk  without  fee,  if  the  fee  required  by  law  has 
been  paid  on  the  preliminary  exception.  Tki- 
bault  V.  Coderre,  16  L.  C.  J.  330,  C.  C.  1871. 

1262.  Pleas  to  the  merits  filed  by  the  defen- 
dant after  an  exception  to  the  form,  and  before 
demand  of  such  pleas,  will  be  rejected  from  the 
record  on  motion  of  the  plaintiff  to  that  effect. 
Boucher  v.  Barthe,  5  R.  L.  60,  C.  C.  1873. 

1263.  A  motion  to  be  allowed  to  plead  will 
'  only  be  granted  when  the  plea  itself  isproduced 

with  the  motion.    Sheffer  et  ux.  v.  lauteux,  5 
R.  L.  361.  S.  C.  1873. 

1264.  In  order  to  be  allowed  to  prove  that  the 
stamps  on  apromissory  note  or  bul  of  exchange 
were  not  afiixed  there  at  the  time  the  note  or 
bill  was  made,  an  affidavit  must  be  filed  with 
such  plea,  such  as  is  required  by  article  145 
of  the  Code  of  Procedure.  DesUets  v.  Trahan,  5 
R.  L.  52,  S.  C.  1873. 

LXIV.  Reopening  of   Case  after  Appeal 

TAKEN. 

'1265.  Where  an  action  had  been  taken  to 
appeal — Held,  that  the  court  would  discharge 
the  d6lih4r6,  and  order  the  case  to  be  inscribe 
on  the  enquete  roll  in  order  to  allow  the  plaintiff 
to  complete  his  answers  to  interrogatories,  where 
such  interrogatories  had  not  been  answered  pro- 
perly at  first.  Jones  &  Ouyon,  2  L.  C.  L,  J.  17, 
Q.  B.  1866. 

LXV.  Replication. 

1266.  Where  the  plaintiff  after  plea  replied  by 
general  answer  and  replication,  and  the  case  was 
inscribed  for  enquete  by  consent  of  parties — Held, 
that  the  defendant  nad  thereby  waived  the 
necessity  of  replication  to  the  general  answer  of 
plaintiff.  GreensMelds  et  al.  &  Lantier,  2  L.  C.  J. 
288,  C.  C.  1868. 

1267.  But  where  there  was  no  consent  on  the 
part  of  the  defendant — Held,  that  the  subse- 
quent proceedings  would  be  set  aside.    lb. 

1268.  On  a  motion  by  the  plaintiff  to  strike 
out  aspecial  replication  oy  the  defendant  and  a 
special  answer  of  plaintiff— if^^,  that  such 
special  matter  therein  was  irregular,  and  would 
be  rejected,  where  such  matter  could  have  been 
pleaded  by  the  plea  of  defendant.  Torrance  v* 
Ohatman  et  al.,  6  L.  C.  J.  75^  S.  C.  1860. 

1269.  A  special  replication  is  admissible  with- 
out the  permission  of  the  court.  Kingly  v. 
Dunlop,  3  R.  L.  448,  S.  C.  R.  1871 ;  148  C.  C.  P. 

LXVI.  Rbpbise  dInstaitoe. 

1270.  The  defendant  in  a  riprise  d'insiance 
must  be  called  into  the  case  by  process  od  res* 
pondendum.  TasH  v.  Lesseur,  3  Rev«  de  L^. 
304,K.  B.  1811. 
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.  1271.  In  an  action  on  a  proniiasory  note 
a^ainflt  co-partnere,  where  one  of  the  defendants 
died  during  the  pendency  of  the  suit — Held 
that,  as  the  case  was  en  6tat  d'Hre  jug6e  that  a 
reprise  dHnstance  was  unnecessary.  Benny 
^t  al.  V.  Shepstone  et  aL^  2  L.  G.  J.  122,  S.  G. ; 
434  C.  C.  P. 

1272.  Where  the  plaintiffs  having  been  in- 
corporated durine  tne  pendency  o\  the  suit 
petitioned  to  be  allowed  to  take  up  the  instance 
4W  such  corporation — Heldy  that  as  by  their  act 
of  incorporation  all  the  property,  rights  and 
actions  belonging  to  them  as  a  joint  stock  com- 
pany should  be  transferred  to  the  Richelieu 
Company,  as  the  plaintiffs  were  styled  after 
incorporation,  that  they  were  entitled  to  the 
prayer  of  their  petition,  which  was  granted 
accordingly .  Faribault  v.  St.  Louis  et  al.  &  The 
Richelieu  Company,  3  L.  G.J.51,  S.  C.  1868 ; 
437  G.  G.  P. 

1273.  Where  the  petitioner  prayed  to  be 
allowed  to  appear  ana  take  up  tne  instance  in 

glace  of  a  party  deceased — Heldy  that  in  the 
rst  staee  he  could  be  allowed  only  to  appear 
and  file  nis  petition.  Gillespie  et  at.  v.  Spragg 
&  Mann  et  al.y  6  L.  C.  J.  117,  8.  G.  1861 ;  439 
et  seq.  G.  G.  P. 

1274.  And  held,  also,  in  the  same  case  that 
afler  a  final  judgment  in  a  cause,  in  which  there 
are  several  intervening  parties,  as  well  as  the 
plaintiff  and  defendant,  a  motion  by  parties  re- 
presenting themselves  to  be  the  universal 
legatees  of  one  of  the   intervening  parties  de- 

«ceased,  to  be  allowed  to  take  up  the  instance  in 
place  of  the  deceased,  would  be  rejected  as  op- 
posed to  the  procedure  and  practice  of  the  court, 
ft).,  &  6  L.  C.  J.  29,  S.  G.  1861 ;  438  G.  G.  P. 

1275.  A  person  cannot  be  held  to  appear  in  a 
case  and  to  take  up  the  instance  in  place  of  ade^ 
fendant  deceased,  by  a  rule  nisi,  out  must  be 
summoned  by  petition  and  rule  in  the  ordinary 
form.  Lafond  et  al.  v.  Chagnon  &  La  Chambre 
4r Agriculture  &  Woody  7  L.  C.  J.  112,  8.  G. 
1863  ;  439  &  441  G.  G.  P. 

1276.  A  demand  en  revise  dHnstance  must  be 
•made  by  petition  or  motion,  and  not  by  action 
-iigainst  the  other  party  in  the  cause.     C6td  & 

Masson  et  al.,  16  L.  G.  R.  138,  Q.  6. 1865. 

1277.  Where  a  party  in  a  case  becomes  insol- 
vent, all  the  proceedings  will  be  suspended  on 
motion  to  that  effect  until  the  case  has  oeen  taken 
up  by  the  assignee  to  the  insolvent's  estate.  Bur- 
land  &  Laroeque,  12  L.  C.  J.  292,  Q.  B.  1867; 
437  G.  G.  P. 

1278.  There  must  be  iudgment  on  a  riprise 
d^instance  before  proceeding  with  the  principal 
demand,  unless  there  is  a  consent  by  the  defend- 

.  ant  en  reprise  ^instance,    Ellice  &  Haineauy  6 
Jl.  L.  649,  8.  G.  1874 ;  442  C.  C.  P. 

2279.  An  appeal  instituted  in  the  name  of  a 
-pfstty  who  diea  while  the  case  was  en  dAlib&r6 
m  the  court  below  is  null  and  void,  and  in  such 
case  a  petition  to  take  up  the  instance  by  the  re- 
presentatives of  the  party  deceased  cannot  be 
allowed.  Kerby  &  Ross  et  al.  k  Stevensony  18 
L.  G.  J.  148,  Q.  B.  1874. 

1280.  But  after  the  instance  has  been  taken 
up  in  place  of  an  appellant  deceased  it  is  not 
competent  for  the  respondent  to  move  to  (^uash 
the  writ  of  appeal  on  the  grouud  that  it  issued 
in  the  name  oi  a  person  who  was  dead  previous  to 


the  issue  of  the  writ,    ffaggaarty  &  Mmrit  k 
Haggariy  et  al,  19  L.  G.  J.  103,  Q.  B.  1874. 

LXVIII.  Bulb  fob  Polls  EvoaiBB,  i« 
Notice. 

1281 .  A  rule  nisi  for  foUe  enchh-e  mast  oontain 
a  description  of  the  land  souffht  to  be  sold  at 
ihefolle  enchbre,  Dickinson  v.B<mrque  k  BUn- 
chardy  4  L.  C.  J.  119,  S.  G.  I860}  787  G.  C.  P. 

LXIX.  Rule  Aoaivst  Bailiff. 

1282.  Where  a  rule  had  been  taken  agaiost  a 
bailiff,  charged  with  a  writ  of  ezeculioo,onieriD)C 
him  to  appear  and  shew  cause  why  he  should 
not  be  declared  in  contempt  of  court,  and  con- 
demned and  imprisoned  until  he  paid  the  debt, 
etc.,  for  neglect  to  make  his  return  to  the  writ 
— Heldy  that,  as  he  could  not  be  held  responsible 
for  more  than  the  value  of  the  effects  seized,  tbe 
court  could  not  grant  a  rule,  but  would  order 
the  bailiff  to  make  his  return  within  forty -ei^ht 
hours  after  the  service  of  the  order.  Rotland  k 
Renger  k  La/ontaincyl  L.  G.  J.  48,  G.  G.  1862. 

LXX.  Sbbviob. 

1283.  At  Prothonotary's  Office.-^ln  cases  ot 
saisie  gagerie  in  the  Gircuit  Gourt  a  declaration 
need  not  be  served  by  a  bailiff  but  may  be  \^X 
at  the  prothonotary's  office.  Brahadi  v.  Ber- 
gerony  10  L.  G.  J.  117,  Q.  B.  1866. 

1284.  And  Uie  service  of  tbe  declaration  in 
such  case  is  sufficient,  although  an  interval  ot' 
five  days  does  not  remain  between  the  service  c-f 
the  declaration  and  the  return  of  the  writ.    lb. 

1285.  By  Relations. — ^A  service  of  a  writ  cf 
summons  made  bv  a  bailiff  who  is  related  v> 
the  plaintiff  is  null.  Desmarteau  k  Aubertin, 
6  L.  C.  J.  88,  S.  C.  1861 ;  74  C.  C.  P. 

1286.  By  Sheriff'. — A  service  of  process  ad 
respondendum  by  the  sheriff  is  good,  if  th? 
sheriff  is  not  directly  interested  or  concerned  ir. 
the  estate  on  which  it  is  served.  His  int<>r«>i 
must  be  positive,  not  contingent.  Laurent  t 
Vallier^  3  Rev.  deUg.  307,  K.  B.  1820. 

1287.  Competency  of  J5<ui(^.— Tbe  serTi*^ 
of  a  writ  of  summons  addressed  to  aoy  of  tbe 
bailiffs  residing  in  the  district  would  be  good  if 
served  by  a  bailiff  appointed  for  such  district. 
TStu  V.  Martiny  3  L.  tf.  R.  194,  S.  G.  1853. 

1288.  Delays  tn.— There  roust  be  a  full  anJ 
complete  distance  of  five  leagues  to  give  an  ad- 
ditional day  of  delay  in  a  case  of  service  ad  re>> 
pondendumy  e.  g.,  there  are  ^ve  complete  dit- 
tances  of  five  leagues  in  twenty-nine  leagues,  uad 
no  more.  PouUn  k  Planie,  3  Rev.  de  Leg.  30T. 
K.  B.  1819;  76  C.  G.  P. 

1289.  The  delay  interveoini^  beiweeo  a  writ 
of  summons  issued  from  a  magistrate's  ooart  at 
three  o'clock  in  the  ailernoon  and  Uie  return  '4 
the  writ  at  ten  o'clock  on  the  following  naominf 
is  insufficient,  and  under  tbe  circuiiistanoes 
the  case — Heldy  that  the  plaintiff  oould 
legally  proceed  to  judgment  expto'ie  on  the 
turn  day,  the  defendant  not  appearing.  (7/ 
exp^y  14  L.  G.  R.  318,  S.  G.  1863. 

1290.  The  usual  delay  between  the  service 
a  declaration  and  the  return  of  an  action  m 
be  allowed  between  the  service  of  the  declaratn 
at  the  prothonotary's  office  and  return  oi 
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meisesof  Mtachment  under  C.  3.  L.  C.  cap. 

S3,  sec.  67.  Brahadi  v.  Bergeron  ei  al,  10 
LC.J.  18,  S.  C.1865. 

USl,  Bat  held,  in  appeal,  revereiog  this  de- 
cision, that  DO  aach  deta;  was  Decfeesarv.  lb., 
AJL-CL.  J.67,  Q.  B.  1865. 

1292.  In  an  action  cotainenced  bj  capias 
alw,  which  waa  eerred  on  the  thirtj-firet  of 
Mar  and  reluTDable  on  the  twelfth  of  June 
—ildd,  that  a  service  of  the  declaration  by 
icpoaiting  it  in  the  prothonotary'a  office  on  the 
9(renlb  Jane  was  a  leeal  service  of  the  declar- 
.aljon  on  defendant,  and  that  a  delay  of  ten  days 
Ulween  the  aer»ice  and  return  of  declaration 
was  not  required,  Raphael  v.  McDonald,  10 
I.  C,  J.  19,B.  C.  1866 ;  804  C.  C.  P. 

1293.  Held,  reveraing  the  judgment  of  the 
toart  below  (14  L.  C.  J.  138),  that  when  a  de- 
frmlsDt  is  personaily  served  al  a  place  other 
ihan  his  domicile,  the  delay  is  computed  ac- 
cording to  the  distance  tirom  the  place  of  such 
Sf  rrice  to  the  place  where  the  court  is  held,  and 
not  according  to  the  distance  from  his  domicile. 
Smith  k  Donovan,  19  L.  C.  J.  ."(.SO,  Q.  B.  1875, 
A  U  L.  C.  J.  222,  S.  C.  R.  1870,  &  OurHer  & 
LafroJiee,  13  L.  C.  J.  329,  S.  C.  K.  1869;  76 
C.C.P. 

1294.  WhereaSuperiorCourtwritwas  served 
■on  the  defendant  at  his  domicile,  which  waa 
13!milee  from  the  court  houpe,  on  the  fourth, 
arid  Has  returned  on  the  fiCteenth — Held,  on 
(icepiion,  tliat  the  delay  between  the  service 
lud  the  return  of  the  writ  was  sufficient,  and 
Iliit  there  mnst  be  five  full  lea^uet^,  over  and 
»ixive  the  flrst  five  leagues,  to  entitle  the  defend- 
snl  to  additional  delay.  Povlin  A  WwUle,  H 
S.  L.453,  Q.  B.  187I(75C.C.P. 

1295.  B^eef  o/.— If  several  de  fend  an  t>i  reside 
in  Ilie  Rame  district,  service  -of  process  on  one  of 
them  in  another  district  doee  not  render  the 
oiher  defendants  amenable  to  the  jurisdiction 
W'  rhe  court  in  the  last  mentioned  dial 
Lemrmrier  A  Lareau  el  al.,  1  Q.  L.  R.  88,  t 


lie  court  jurisdiction  over  the  other  defend- 
'ho  are  not  residing  in  the  district.  Dt 
KfeT.  WaOceretal.,  20  L.  C.  J.  297,  3.  C. 


.  _  _.  o/:— Where  thecourt.on  the 
•ndering  judgment,  perceived  that 
-•B  iio  writ  in  the  record  and  no  evidence 
imoas,  but  the  defendant  had  appeared — 
dismissing  the  diW3tri,  that  though  the 
ant  by  his  appearance  had  the  right  to 
a  want  of  service,  still  it  is  necessary  that 
of  sDinmone  should  have  issued,  and  that 
lid  appear  so  by  the  record  in  order  to 
irisdiction  to  the  conrt.  Taylor  v.  Stni- 
U.,  3  L.  C.  J.  53,  S.  C.  1858. 
.  Feet  of. — A  tiailiff  cannot  charge 
e  from  hie  place  of  residence  to  the  place 
a  writ  served  by  him  is  returnable,  nor 
charge  mileage  in  the  same  manner  for 
ng  money  levied  under  execution,  his 
eing  in  the  first  place  to  transmit  bis  re- 
r  mail,  and  in  the  second  to  transmit  the 
by  post  office  order.  SoMeelty.Belpeau, 
^R.  22,  C.  C.  1864. 

.  A  bMliff  is  entitled  to   a  double  fee 
IS  ie  obliged  to  retura  a  second  time  and  | 


effect  a  service,  in  consequence  of  the  absence  of 
the  defendant  from  his  domicile,  provided  he 
waits  a  reasonable  time  for  his  return.  Brunelle 
Y.  Ckagium,  2  R.  L.  129,  C.  C.  1870. 

1300.  Hour*  of  .—The  Rule  of  Practice  with 
reeard  to  the  hours  of  service  is  d  peine  de 
nulliU,  and  a  service  of  summons  made  before 
eight  a.m.  isnull.*  Kiuney  &  Perkins,  13  L.  C.  R. 
302  Q.  B.  1863. 

1301 .  In  Action  Againat  Ourator  to  Abnenlee. — 
In  an  action  against  the  curator  to  an  absentee 
to  account — Held,  to  be  necessary  to  call  in  die 
absentee  by  advertisement,  and  that  service  of 
the  curator  was  insufficient.  Mitrphv  v.  Kitopp, 
4  L.  C.  R.  94,  a.  C.  1863. 

1302.  In  Election  Caaa.—The  service  of  two 
copies  of  the  election  petition  on  the  respondent, 

at  his  domicile  and  one  at  the  prothonotary'a 


office,  does  not  found  a  preliminary  objecti 
reason  for  delay  until  the  petitioner  declai .    .  . 
'hich  servjce  fie  intends  to  proceed.     Ooyer  & 


Coupat,  6  R.  L.  229, 8.  C.  1874 ;  C.  37  Vic.  cap. 
10,  sec.  9  &  Q.  38  Vic.  c&v.  8,  sec.  36  etseq- 

1303.  In  Envelope.— The  service  of  a  writ  of 
summons  to  the  defendant  in  a  sealed  envelope, 
bya  bailiff  who  is  ignorant  of  the  contents  of 
such  envelope,  is  insufficient  and  illegal.  La 
BanquedvPeupUy.  Ouoy,  6L.  C.  R. 281,3. C. 
1856. 

1304.  But  held,  in  appeal,  that,  where  the  de- 
fendant was  served  with  a  copy  of  the  writ  and 
declaration  in  a  sealed  envelope,  he  could  not 
plead  want  of  notice  of  action,  nor  would  an 
inscription  in  improbation  lie  againat  such  re- 
turn of  service,  when  the  sealed  envelope 
enclosing  the  copy  of  the  writ  and  declaration  is 
produced  aa  evidence  of  the  service.  lb.,  &  9 
L.  C.R.  484,Q.  B.  1857. 

1306.  Irregiilaritiet  in. — Where  a  copy  of  the 
declaration,  having  the  original  writ  of  sum- 
mons annexed,  had  been  ^rved  upon  the  defend- 
ant, instead  of  the  copy  of  the  writ,  and  the 
bailiff  having  made  his  return  on  the  copy,  the 

ClaintiS' obtained  another  original  writ,  which 
e  substituted  for  the  copy,  and  the  defendant 
took  exception  to  the  service — Held,  that  on 
default  of  the  defendant  to  produce  the  writ  left 
with  him,  lo  compare  with  that  on  which  the 
return  was  made,  that  the  service  was  goodand 
sufficient,  and  the  exception  was  dismissed. 
Filion  ei  al.  v.  DeBeaujeu,  5  L.  C.  J.  128,  8.  C. 
1860. 

1306.  An  exception  to  the  form  of  theservice of* 
writ  of  declaration  wasliled  in  acause  wherein  the 
defendant  was  described  as  "  of  Toronto  in  tlie 
home  district  of  Canada  Weet,"  and  the  affidavit 
waa  to  the  effect  that  theservice  had  been  made 
on  the  defendant  by  delivering  copies  of  the  writ 
and  declaration  to  the  wife  of  the  defendant  "  of 


Yoik."^Held,  maintaining  the  exception,  that 
the  service  was  l«l,  and  the  action  was  dis- 
missed- The  Montreal  Aisarance  Grmpant/  A 
McPhersoa,  16  L.  C.  R.  122  &  1  L.  C.  L.  J. 
"1,  8.  C.&  Q.  B.  1865. 
1307.  Manner  o/.—Service  of  a  writ  of  auni- 
ons  by  leaving  a  copy  with  the  bookkeeper  of 
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the  hotel,  where  the  defendant  uauallj  stops,  is 
insufficient.  McDoTiald  et  al.  v.  Seymour^  4 
L.  C.  R.  365,  S.  C.  1834. 

1808.  ^eldy  on  an  exception  to  the  form,  that 
service  of  a  writ  and  declaration  could  not  be 
legally  made  by  leaving  copies  thereof  with  a 
servant  girl  at  a  boarding-house,  where  defendant 
was  stopping,  inasmuch  as,  by  the  law  of  this 
country  and  by  the  Provincial  Ordinance  of 
1785,  the  writ  and  declaration  ought  to  be  served 
on  the  defendant  personally,  or  left  at  his  house 
with  some  grown  and  reasonable  person  there. 
The  Champlain  and  Si.  Lawrence  Railway 
OompanvY,  Russell,  6  L.  C.  R.  477,  S.  C.  1865. 

1309.  The  exhibition  of  the  original  pleading 
or  paper,  at  the  time  of  the  service  of  the  same, 
is  not  necessary.  Blais  v.  LampsoHf  12  L.  C.  R. 
23,  S.  C.  1861. 

1310.  On  an  exception  to  the  form  of  an  action* 
filed,  on  the  grouna  that  the  return  of  service 
ought  to  contain  a  certificate  that  the  de/endant 
had  been  informed  by  the  bailiff  at  the  time  of 
service  of  the  contents  of  the  demand  or  paper 
served— 5eW,  that  a  bailiff  serving  a  writ  of 
summons  issued  out  of  the  Circuit  Court  must 
inform  the  defendant  of  the  nature  and  contents 
of  the  action.  Laidlaw  v.  Jamieson  et  vir.,  16 
L.  C.  R.  271,  C.  C.  1865. 

1311.  Of  Assignee,  etc.,  in  Insolvency. — A 
debtor  who  has  made  an  assignment  of  his  estate, 
otherwise  than  in  the  manner  provided  for  by 
the  Act,  cannot  be  legally  served  at  his  place  of 
business  with  a  writ  of  seizure,  based  on  the 
illegality  of  such  assignment,  and  that,  even 
when  the  assignee  is  continuing  the  business. 
Hutckins  et  al.  v.  Cohen  &  Cohen,  14  L.  C.J. 
113,  S.  C.  1869. 

1312.  A  petition  calling  in  question  the  valid- 
ity of  an  assignment  to  an  ofi^icial  assignee 
under  the  Act  must  be  served  upon  the  insolvent 
as  well  as  upon  the  assignee.  Gravel  in  re.  & 
Stewart  &  Vilbon,  17  L.  C.  J.  23,  8.  C.  1873. 

1313.  Of  Attaxihment. — A  return  of  service  of 
process  ad  respondendum  upon  a  grown  person 
on  the  timber  attached,  is  no  service,  and  cannot 
be  proceeded  upon.  McDonald  v.  McDonnell, 
3  Kev.  de  L6g.  306,  K.  B.  1811. 

1314.  In  every  case  ofsaisie  arrit  the  defend- 
ant must  be  summoned,  and,  if  the  defendant  in 
an  action  against  him  and  the  tiers  saisi  be  not 
summoned,  no  proceeding  can  be  had  against  the 
tiers  saisi,  not  even  if  the  tiers  saisi  neglect  to 
appear.  Prior  v.  Delamarth  &  Heath,  3  Rev. 
de  l>g.  306,  K.  B.  1816. 

1315.  But,  where  the  defendant  had  left  the 
Province  after  action  brought  and  had  no  domi- 
cile therein  and  attachment  issued — Held,  to  be 
unnecessary  to  serve  him  with  a  copy  of  the 
writ  of  attachment,  the  writ  being  in  such  case 
a  proceeding  in  the  nature  of  an  execution. 
Mettayer  et  ah  v.  McGarvey  &  Mettayer  et  al., 
6L.C.  R.  148,8.  C.  1866. 

1316.  And  where  in  a  case  of  attachment  after 
judgment  the  defendant  was  found  to  be  absent 
— Held,  that  service  upon  him  was  unnecessary. 
Janes  v.  Sumner  &  Lerouz,  2  L.  C.  J.  60,  S.  C. 
1857. 

1317.  And  in  another  case  where  the  defend- 
ant had  left  the  district  of  Montreal  since  the 
service  of  the  original  process — Held,  that  a 
service  of  a  writ  of  attacnment  aft«r  judgment 
made  on  a  clerk  in  the  office  of  the  clerk  of  the 


Circuit  Court  is  valid.    Kearney  ▼.  McHaU  k 
Pariseault,  7  L.  C.  J.  227,  C.  C.  1862. 

1318.  A  writ  of  attachment  in  revendicatioD 
addressed  to^'  one  of  the  bailiffs  of  car  Superior 
Court  for  the*district  of,''  etc.,  must  be  executed 
by  one  of  such  bailiff,  but  the  writ  may  be  * 
served  by  a  bailiff  and  the  declaration  hj  a 
sheriff.  Brassard  v.  Turgeon,  5  R.  L.  123,  S.  C. 
1873;868C.  C.  P. 

1319.  Of  Atiomey.—WheTe  the  attcffney  of 
record  has  duly  elected  a  domicile,  he  is 
bound  to  have  some  one  to  represent  hiiu  at 
such  domicile.  Ambault  et  vir.  v.  Boies  ti  oi ,. 
13  L.  C.  J.  139,  8.  C.  1869 ;  85  C.  C.  P. 

1320.  Of  Consorts. — Upon  service  of  a  writ 
of  summons  service  of  one  copy  only  is  sufficient 
to  bring  husband  and  wife,  separate  as  to  pr> 
perty,  before  the  court.  The  7Vi«/  cmd  Loan 
Company  of  Upper  Canada  &  Maekay,  9  L.  €.  R. 
465,  Q.B.  1869;  67  C.  C.  P. 

1321.  Of  Contestation, — A  contestation  of  an 
opposition  must  be  served  on  the  defendant,  but 
it  IS  not  necessary  that  it  should  be  accompaDiel 
by  a  writ  of  summons.  Drahan  v.  Gadbois  <t 
McCaffrey  et  al,  6  R.  L.  190,  S.  C.  1874;  5??T 
C.  C.P. 

1322.  Of  Corporation. — Where  a  saine  arret 
after  judgment  was  served  upon  an  insurance 
company,  having  its  principal  place  of  bus  ine-* 
and  head  office  in  England,  but  its  chief  agency 
in  Montreal,  in  virtue  of  a  judgment  agaiuH  tue 
estate  of  the  deceased,for  a  deotduetothe  plain- 
tiff, and  the  service  was  made  at  the  agency  in 
Montreal  where  the  writ  of  summons  issued,  kM 
the  tiers  saisis  doubted  whether  there  was  aa} 
service  binding  upon  them,  more  especially  &» 
the  amount  of  the  policy  was  payable  in  hLi^ 
land — Held,  on  the  contestation  of  the  declara- 
tion that»  the  service  was  good  and  Talid,  and 
the  tiers  saisis  were  ordered  to  pAy  the  aiuouat 
to  the  plaintiff.  Chapman  v.  dterke  &  Ihr 
Unity  Life  Insurance  Assodaiion,  3  L.  C.J 
159;8.  C.  1859;61  C.  C.  P. 

1323.  A  service  of  process  on  the  **  last  pre- 
sident," on  the  "late  secretary"  and  oo  thf 
"  last  secretary  '*  of  a  corporate  company,  in  the 
absence  of  any  known  or  discoverable  offii-e — 
Held,  on  an  exception  to  the  fonxi.  was  iii>>utS 
cient.  Booth  v.  The  Montreal  Sc  ByUmm  Rath- 
way  Company,  3  L.  C.  J.  196,  S.  C.  1859 ;  62 
C.  C.  P 

1324.  A  public  joint  stock  company,  like  the 
Montreal  Telegraph  Company,  may  be  legalh^ 
served  at  its  business  office.  Paeimd  v.  5V 
Montreal  Telegraph  Company,  2  R.  L.  601,  C. 
C.  1871 ;  61  C.  C.  P. 

1325.  And  the  service  in  such  case  must  br 
made  where  the  contract  was  entered  into.    IK 

1326.  A  corporation  cannot  be  leffaUT  served 
at  the  office  of  a  person  who  does  ousiness  ^or 
the  corporation,  out  of  the  district  where  the 
office  of  the  company  is,  Patfison  y.  7%e  Jfir 
iual  Insurance  Company  of  SUmsiead  &  Sher- 
brooke,  16  L.  C.  J.  2S,  S.  C.  R.  1872;  61 
C.  C.  P. 

1327.  Incorporated  companies  mnet  be  aenrcd 
at  their  principal  office  and^  place  of  bttfiinc* 
where  their  bodes  are  kept  and  their  meetiaft 
held.  Toupin  v.  The  St.  Ihwunt  JBme  Oomt^ 
pany,  5  R.  L.  209,  S.  C.  1873;  61  C.  C,  P. 

1328.  Of  DeelaraHon, — In  an  actioii  cnn- 
mencei  by  saisie  gagerie  the  declaration  must 
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ie  Mrred  either  b;  depoeilinE  a  cop;  with  the 
«l«rk  of  the  court  wittio  the  eight  days  after 
»erTiee  of  writ,  or,  ir  aerved  in  orainarr  courae, 
TnuM  be  served  on  defendtiDt,  eiving  the  usual 
dekr  before  return.  Wai-d  v.  (Susiae,  9  L.  C.  J. 
28,S,  C.  18M. 

'1329.  Id  •  cftw  of  capias — ^eld,  unnecesaary 
Usllowtbe  usual  delays  with  respect  (o  service 
or  (be  declaration  at  the  prothonotary's  office. 
Kmkad  V.  XcDotuM,  I  L.  G.  L.  J.  69,  S.  C. 

im. 

1330.  But  in  auother  case,  in  which  judgment 
wu  rendered  the  same  da;  on  an  atUchment, 
(be  delays  were  held  to  be  material.  Brakadi 
1.  Bergeron,  I  L.  C.  L.  J.  S9,  C.  C.  1860. 

1331.  Of  Demurrer. — In  a  special  demurrer 
aileeing  the  want  of  service  of  the  writ  and 
d^cUratioii  in   the  case — Held,  that  the   court 

thai  effect  by  the 
jh  duiourrer,  with- 
Charlton  v.  Caxeu, 
«  L.  C-  R.  26S,  S.  C.  1856. 

1332.  Of  Foreign  Partrterthip.—ln  an  action  of 
daDi^esfor  libei.  brought  against  three  persons, 
■descriwd  aa  "  all  of  the  city  of  New  York,  raer- 
caniileB£ent8,co-parlnen4c&rryingoa  business  in 
ibe  city  of  Houtreal,  under  the  name,  style  and 
finn  of  "  B.  O.  Dun  &.  Co.,"  eiceptiona  to  the 
form  were  Gled  by  two  of  the  defendants  on  the 
^Liund,  among  other  thiogB^  that  the  service  of 
prvCf^  was  insufficient  and  irregular,  inasmuch 
^  it  had  been  mails  on  the  otiice  of  the  defend- 
«i[j  in  Montreal,  and  that  the  defendants  were 
^Dtilled  to  be  served  personally,  or  at  th^ir 
il'iniieile,  the  exception  was  maintained  and  the 
KUoii  dismissed  with  costs.  McDonald  v.  Dun 
<lal,  1-2  L.  C.  B.  346,  8.  C.  1862. 

1S33.  Of  Itittirance  Agent. — In  an  action  on 
...  ''.'■■jniQ^^  P"''??  issued  in  Upper  Canada, 
the  chief  omce  and  place  of  business  of 
njany  was  situated,  service  having  been 
(1  the  agent  at  Montreal— iftW,  insuf- 
tbe  agent  not  having  charge  of  an  office 
wmpaoy  for  tlie  transaction  of  business 
ly.  McPhersan  et  al.  v.  The  St.  Lam- 
id  Inland  Marine  Inturanet  Company,  & 

403,  S.C.  1853. 

A  travelling  insurance  agent  cannot 
repreeeut  the  company  in  judicial  mat- 
]  cannot  be  legally  summoned  in  judi- 
iiters  for  such  company.  PallUon  A 
itual  lasurauee  iJompany  of  Slanattad 
erbrooke,  16  L.  C.  J.  26,  8.  C.  B,  1072 ; 

C.  C.  P. 

Of  iHterrogaUrria  rur fails  et  artieUs. — 
icate   of  service  of   interrogatories  aur 

article*  must  stale  that  the  interroga- 
nd  the  order  to  appear  and  answer  were 
:ved.  Pottr  k  Meiklt,  3  Rev.  de  I^g. 
B.  1619. 

Faitt   el   arOclet    must   be   served   at 

and  actual  domicile  of  the  party  to  be 
ated,  and  the  rule  to  appear  and  answer 
:  served  at  the  same  time  and  place,  or 

0  pro   eonfe»$i»   cannot    otherwise  be 
ButeoM  &  Dvehine,  3  Rev.  de  Leg. 

B.  1821. 

The  aervice  of  interrogatories  fliryiiito  e( 
made  at  the  domicile  of  the  deleiidanl 
ient  if  the  writ  of  Bummous  has  been 
poo  him  personally,     Targeonv.  Hague 

1  L.  C.  J.  2J0,  S.  0.  I86O1  223  C.  C.  P. 


^  1338.  Where  the  plaintiff  had  gone  out  of  the 
limits  of  the  jurisdiction  of  the  court,  and  was 
domiciled  on  an  island  in  Lake  Huron,  the 
court  would  not  allow  service  of  interrogatories 
swfaitf  et  articUe  to  be  made  at  the  prothono- 
tary^s  office.  Brault  v.  Bareaa,  4  L.  C.  R.  140, 
a.  C.  1851. 

1339.  The  service  of  a  rule  for  examinatioa 
of  an  absentee  upon  interrogatories  aur  faitt  el 
articles  made  at  the  prothonotary's  office  ifl  in- 
sufficient. Fenn  v.  Bojeker,  7  L.  C.  J.  29T, 
S.  C.1B63;  223  C.C.  P. 

1.140.  The  service  of  interrogatories  at  the 
defendant's  domicile  is  not  sufficient  to  entitle 
the  plaintiff  to  judgment  on  default  of  the 
defendant  to  appear.  Darling  v.  ffenderion,  15 
L.  C.B.  432,  S.  C.I865. 

1341.  The  service  of  a  rule  for  the  examina- 
tion of  an  absentee  on  interrogatories  turfaiU 
et  .artielea  made  at  the  prothonotary's  office  ia 
sufficient,  and  the  court  may  in  its  diacretiou 
prolong  the  rule  to  the  first  day  of  the  next  terra 
for  the  defendant  to  answer  the  same.  McDonald 
<!(irir.v.ia/aiii«,  9L.C.  J.9d,  S.  C.  1M65  ;  223 
C.  C.  P. 

1342.  Of  Iitlerve<t1ion.  -~  An  intervention 
which  has  not  been  served  upon  the  parties  to 
the  suit  can  have  no  effect.  Ooarnm/er  v. 
Trancheiwyntagne  et  al.  &.  Barthe,  18  L.  C.  J. 
3.15,8,  C,  R,  1874, 

1343.  Of  Motion  for  Semirify  for  Cotta.—A. 
motion  for  security  for  costs,  made  according  to 
the  62nd  Rule  of  Practice  of  the  Superior  Court, 
must  be  served  upon  the  parties  within  four  days 
from  the  return  of  the  writ.  Lynch  &  Ouimond, 
6  R,  L,  743,  8,  C.  1875, 

1344.  Of  Municipal  Corporations. — Service 
of  a  municipal  corporation  may  be  made  by 
leaving  a  copy  of  the  summons  with  the  secre- 
tary-treasurer. The  Corporation  of  the  County 
^rerre6o»n(AFa(fn,9  L.  C,R,  436, Q.B.  1859. 

l:;4fi.  Of  Kolice  of  Motion.— A.  baililTa  re 
turn  of  the  service  of  a  notice  of  motion  is  suf 
ficient  without  being  otherwise  proved'  under 
oath,     BouMp.,7L,  C.J.  109,8:  C,  1863. 

1345.  0/  Parties  in  Another  District.— Jl 
writ  of  attachment  in  garnishment  before  judg- 
ment was  issued,  founcTed  on  a  judgment  of  the 
Court  of  Common  Plea.^  of  Upper  Canada,  and 
the  eheriffof  Montreal  made  a  return  of  service 
of  the  writ  upon  D,  one  of  the  Karnisheea,  at  his 
office  in  Montreal,  and  added  that "  as  the  par- 
"  ties  do  not  reside  In  hiy  district,  I  c^uld  do  no 
"  further  in  the  execution  of  the  said  writ," 
The  writ  was  served  at  Quebec,  on  the  3lat  of 
the  same  month,  on  the  other  tiers  saisi, 
described  in  the  writ  as  "  D  C  T  of  Quebec, 
Lower  Canada,  trader,  as  well  in  his  Individual 
capacity  as  in  his  capacity  of  agent  of  the  said 
D  ''—Held,  that  no  sufficient  service  of  the  writ 
and  declaration  had  been  effected  on  the  defend- 
ant. Froihingham  v.  The  Brocknille  A  Ottama 
Railway  Company  &  Dickenson  et  <d.,  i 
L,C.R.345,SrC,  1859. 

1347,  Of  Partnership.— The  service  of  an 
action  at  the  place  of  business  of  a  Arm  or  part- 
nerahip,  in  a  differenldistrictfrom  that  in  wnicb 
the  writ  issue,  even  when  one  of  the  membera 
of  such  firmia  domiciled  in  the  district  in  which 
(uch  action  is  brought,  is  insufficient.  Poaton 
elal.w.  HaUet  al,  13  L.  C.E,  127,  8.  C.  1863i 
60  C,  C.  P. 
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1348.  Personal  eervice  of  one  of  the  mem- 
bers of  a  co-partnership  is  binding  upon  the 
whole  firm,  in  like  manner  as  a  service  made  at 
the  office  or  place  of  business  of  the  firm. 
Dechine  v.  Faucher  et  al.,  13  L.  C.  R.  416,  C.  C. 
1863;  60C.  C.  P. 

1349.  Of  Eailwav  Company, — Service  of  a 
process  against  the  Grand  Trunk  Railway  Com- 
pany, made  at  one  of  its  stations,  was  held  to  be 
msufficient,  and  that  such  service  should  have 
been  made  at  their  principal  place  of  business. 
Legendre  v.  The  Grand  Trunk  Railway  Com- 
pam  of  Canaday  6  L.  C.  R.  106,  C.  C.  1866. 

1350.  Of  Rule  for  Cotiirainte  par  Corps. — 
Where  the  defendant  had  left  the  Province — 
Held,  that  the  service  of  a  rule  for  contrainte 
par  corps  might  be  made  at  the  office  of  the 
/clerk  of  the  court.     The   Corporation  of  the 

County  of  Chamhly  v.  Loupret,  4  L.  C.  J.  126, 
S.  C.  1869  5  167  M.  C. 

1361.  Of  Rule  for  Folle  Enchhre, — A  motion 
for  a  rule  for  folle  enchhre  against  a  married 
woman  separate  as  to  property  will  be  rejected, 
unless  notice  of  the  motion  has  been  served 
upon  the  husband  as  well  as  upon  the  wife. 
Uloutier  v.  Clouiier  &  RhAaume  &  Dion,  10 
L.  C.R.  457,S.  C.  1860. 

1362.  It  is  not  necessary  that  the  service  of  a 
rule  for  folle  encTth'e  be  made  personally  upon 
the  adjudicataire,  nor  that  the  motion  be  served 
upon  him.  Lafond  v.  Ouibord  &  Malo  & 
Guibord,  10  L.  0.  J.  139,  S.  C.  1866;  781 
C.  C.  P. 

1353.  Where  a  rule  for  folle  ench^e  obtained 
against  a  married  woman  separate  as  to  prop- 
erty has  not  been  served  upon  the  husband,  all 
the  proceedings  upon  the  application  will  be  set 
aside  as  null  ana  void.  Jarry  et  vir,  k  The 
Trust  &  Loan  Company  of  Upper  Canada,  8 
L.  C.  J.  29,  Q.  B.  1862  ;  176  C.  C. 

1364.  But  a  rule  for  folle  enchtre  obtained 
against  a  married  woman,  separate  as  to  proper- 
ty, which  has  been  served  upon  the  husband  is 
^ood  and  will  be  declared  absolute,  even  though 
m  the  proceedings  upon  the  application  the  hus- 
band was  not  mis  en  cause,  nor  any  mention  made 
of  him  for  the  purpose  of  authorizing  his  wife, 
lb.,  &  9  L.  C.  J.  300,  Q.  B.  1864. 

1356.  Of  School  Commissioners, — In  an  ac- 
tion against  the  school  conmiissioners  of  a  ma- 
nicipality — Held,  that  the  service  of  the  writ  of 
summons  made  at  the  domicile  of  the  secretary- 
treasu rer  of  the  d efendan  ts  was  null.  The  Schoo I 
Commissioners  for  the  Municipality  of  the  Parish 
of  St.  Pierre  deSorelv.  The  School  Commission- 
ers for  the  Municipality  of  the  Town  oj  William 
Hmri/,  3  L.  C.  J.  189,  S.  C.  1857 ;  61  C.  C.  P. 

1356.  Of  Wife  Separate  as  to  Property. — ^In 
an  action  against  a  wife,  separate  as  to  property 
from  her  husband,  plaintift  served  a  copy  for  the 
husband  upon  the  husband  himself  at  nis  domi- 
cile, and  was  informed  by  the  husband  that  his 
wife  was  out  of  town,  whereupon  the  bailiff  left 
without  leaving  a  copy  for  the  wife,  and  next  day 
another  bailiff  was  sent  with  another  copy  for  the 
wife,  and  the  door  being  opened  by  the  husband 
again,  that  person,  as  soon  as  he  recognized  the 
bailiff,  immediately  closed  it  in  his  face.  The 
bailiff  then  left  the  copy  intended  for  the  wife  on 
the  floor  of  the  porch  where  he  was  standing, 
informing  the  husband  at  the  same  time  throng 
the  door  of  his  doing  sa  The  defendant  appeared  I 


and  attacked  the  service  and  return  by  ezoepUoD 
to  the  form,  alleging  the  absence  ofthe  wife  from 
town  and  want  of  actual  service.  The  pUintiif 
did  not  answer,  but,  at  the  argument,  ur^, 
among  other  things,  that  the  nullity  of  service, 
if  any,  was  coverw  by  appearance — Held,  that 
though  such  was  the  jurisprudence  and  practice 
of  the  court,  jjrior  to  the  Ordinance  of  1667,  that 
the  practice  in  this  respect  was  now  entirely 
changed,  and,  as  it  was  necessary  to  appear  at 
some  time  to  urge  a  ground  of  nullity  in  the 
proceedings,  that  it  was  much  better  to  do  &o 
before  the  case  had  gone  to  judgment  and  a  large 
amount  of  costs  incurred ;  and  also  that  the 
service  at  the  domicile  of  the  husband  for  the 
wife  was  sufficient  where  the  wife  was  only 
separated  as  to  propertjy  and  not  de  corps;  that 
the  return  of  the  bailin  should  have  stated  upcn 
whom  he  served  it  and,  not  having  done  so,  it 
must  be  held  to  be  null.  The  THisi  &  Loan 
Company  of  Upper  Canada  &  McKay  et  vir.,  ^ 
L.  C.  J.  164,  S.  C.  1869 ;  107  &  119  C.  C.  P. 

1367.  Out  of  the  Province. — Where  a  writ  waa 
endorsed  "  to  any  of  the  bailiffs  of  the  Saperior 
"  Court  for  Lower  Canada  appointed  for  the 
"  district  of  Quebec,"  but,  the  defendant  being 
a  resident  of  Upper  Canada  it  was  endorsed  by 
the  prothonotary  "  this  writ  may  be  served  in 
Upper  Canada,"  and  the  return  of  service  shewed 
that  it  had  not  been  served  by  a  bailiff  bat  by  a 
literate  person,  the  service,  on  exception  to  the 
form,  was  held  to  be  sufficient,  and  the  exception 
was  dismissed.  Morgan  &  Benjamin,  13  L.  C.  R. 
236,  S.C.I  863. 

1368.  Place  of — Service  of  proce^  **  at  the 
late  domicile  "  is  not  good.  CatdweU  v.  MoffaiU 
3  Rev.  de  Leg.  304,  K.  B.  1809. 

1369.  Service  of  process  at  an  elected  4(»iiicile 
is  good,  if  it  be  stipulated  in  the  contract  on 
which  the  suit  is  founded  that  such  a  service 
should  be  valid.  OviaX  v.  McNabb,  3  Rev.  de 
L6g.  306,  K.  B.  1811. 

1360.  In  a  case  in  attachment  in  rerendic^^ 
tion  in  pursuance  of  a  vendor's  rarivilege  the  de- 
claration was  served  at  the  sherifiTs  office — Held^ 
to  be  good  and  sufficient.  Sinclaiir  &  divers  v. 
Ferguson,  2  L.  C.J.  101,  S.  C.  1858;  850  & 
868  C.  C   P 

136i.  Under  C.  S.  L.  C.  cap.  82,  sec.  26, 
service  on  one  defendant  in  the  city  of  Montreal 
and  upon  the  other  defendant,  both  being  he'iri* 
of  their  father,  in  another  district  is  null,  notwitb- 
standing  that  the  obligation  of  the  fli^her  was 
made  in  such  other  district  w^here  he  and  all  the 
other  defendants  had  their  domicile.  Renier  et 
al.  V.  Fourquin  et  al,  13  L.  C.  R.  22,  S.  C.  l^t. 

1362.  Service  of  writ  upon  the  clerk  of  the 
recorder's  court,  at  his  office  attached  to  the 
court,  during  office  hours,  and  whQe  he  is  e!»- 
^aged  in  his  official  duties,  but  not  a  Vaudieneey 
IS  a  valid  service.  Wilson  v.  i&^ofool^  1% 
L.  C.  J.  186,  S.  C.1869 ;  71  C.  C.  P. 

1363.  In  a  personal  action  against  several 
defendants  they  may  be  legally  sued  in  the  di»> 
trict  where  one  of  them  has  been  served  pep- 
sonally.  Ford  v.  Auger  el  ah,  18  L.  C.  J.  23«, 
S.  C.  1874;  38C.  C.  P. 

1364.  An  exception  to  the  form  allef^ng  thst 
the  defendant  is  described  as  having  Cis  domi^ 
cile  in  one  district,  and  that  he  waa  serreil  in 
another,  when  it  is  proved  that,  at  the  time  of  the 
issuing  of  the  writ^  and  previous  thereto,  4b» 
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defendant  had  his  domicile  in  the  district  where 
be  wafi  Berved,  will  be  maintained.  Hainauli  v. 
LyneK  6  R.  L.  472,  8.  C.  1874. 

B66.  Return  of. — The  omission  in  the  sheriff's 
return  of  the  county  or  parish  in  which  the 
procera  ad  respondendum  has  been  served  does 
not  amount  to  ik  nullity  d'exploit  Lambert  v. 
Merge,  3  Rev.  de  Leg.  306,  K.  B.  1813. 

1366.  Return  of  service  at  the  domicile  of  the 
defendant,  without  saying  that  the  officer  spoke 
U)  any  person,  is  no  service  in  a  default  case. 
Qifuet  V.  Brogg,  3  Rev.  de  Leg.  307,  K.  B.  1818. 

1367.  Where  the  return  described  the  service 
ta  upon  a  "  growing  person," — Eeld,  to  be  no 
!<ervice,  as  such  a  person  might  be  a  child  of  an 
Lour  old,  and  there  was  therefore  no  certainty  in 
the  description.  PerrauU  &  BineU  3  Rev.  de 
Leg.  307,  K.  B.  1820. 

1368.  In  an  action  en  retrait  lignager  on  an 
exception  by  the  deiendant — Held,  that  the 
omissioa  to  state  in  plaintiff's  return  of  service 
and  the  offres  therein  mentioned,  the  residence 
or  domicile  of  the  bailiff  or  of  the  persons 
accompanying  him  tLsrecors  was  fatal  to  the  de- 
mand, and  such  omission  mieht  be  pleaded  in 
<acb  action  by  a  plea  au  foh£t  en  fait,  and  not 
riierely  by  prelimmary  exception.  Dansereau  v. 
CWWte,6L.C.J.71,Q.B.1847;78&79C.C.P. 

1369.  Where  the  baihff  in  his  return  styled 
himself  a  bailiff  of  the  Superior  Court  *'  for  the 
Circuit  of  Quebec  " — Heiiy  not  to  vitiate  the 
return.  McCaUum  v.  Fozer,  1 L.  G.  R.  40,  S.  G. 
1^0}  78  G.  C.  P. 

1370.  Where  the  bailiff  had  made  his  return 
of  service  of  a  petition  for  appeal  to  the  Gircuit 
Court,  stating  that  he  had  served  it  upon  the 
atiomevs  of  the  respondent,  by  leaving  a  copy 
npoo  tne  clerk  of  the  court,  omitting  to  state 
tiiat  ihe  said  attorneys  had  no  domicile  within 
the  limits  allowed  by  law — Held,  to  be  null,  on 
lite  ground  of  such  omission,  and  the  petition 
was  dismissed.  Groom  v.  Boucher,  2  L.  G.  J. 
69,  S.  C.  1857. 

1371.  The  return  of  a  bailiff  can  only  be  con- 
tested and  set  aside  on  an  inscription  in  impro- 
bation.  The  Trust  &  Loan  Company  of  Upper 
Canada  A  McKay,  9  L.  G.  R.  465,  Q.  B.  1859 ; 
79  C.  C.  P. 

1372.  In  an  action  of  saisie  gageriepar  droit 
de  nLiie,  on  an  exception  to  the  form — Held,  re- 
versing the  iudgment  of  the  court  below,  og;^  the 
niotion  of  the  sheriff  himself,  that  he  might  be 
allowed  to  amend  his  return  on  a  writ  m  the 
cau.se,  and  that  he  was  competent  to  make  such 
motion  himself.  Molson  et  al.  &  Burroughs,  3 
L.  C.  J.  220  &  9  L.  C.  R,  217,  Q.  B.  1859 ;  86 
C.  C.  P. 

1.373.  Bat  where  the  bailiff  made  a  motion  to  be 
allowed  to  amend  his  return  of  service  of  a  writ 
after  inscription  in  improbation  had  been  filed 
a^iost  it,  the  motion  was  rejected  with  costs. 
Hobbs  V.  Se^otar,  7  L.  C.  J.  46  &  13  L.  G.  R. 
75,8.  C.  4862;  80  G.  G.  P. 

1374.  But  subsequently,  on  a  petition  to  the 
same  effect — Held,  that,  though  the  bailiff  could 
not  oome  into  the  case  by  motion,  the  court 
might,  nevertheless,  grant  the  petition  on  pay- 
ment of  all  costs  occasioned  by  the  error.    Id. 

1375.  On  a  motion  to  discharge  an  opposition 
-^^Heidy  that  the  26th  Rule  of  Practice  of  the 
Circuit  Coiirt  is  not  a  peine  de  nuMiti  with  re- 
gard to  figures  Qsed  in  a  return  of  service^  and 


that,  with  re^rd  to  hour  of  the  return,  if  no  hour 
is  mentioned  it  may  be  returned  at  any  time  dur- 
ing business  hours.  Lamothe  v.  Uarceau,  13 
L.  G.  R.  38,  Q.  B.  1862. 

1376.  In  a  motion  iov  folic  enchh'e — Held,  that 
the  service  must  have  been  made  personally, 
and  that  the  return  or  certificate  of  service 
should  be  written  on  the  motion  itself,  and  not  on 
a  sheet  of  paper  annexed  to  the  motion.  Jobin 
V.  Hamel  &  Hamel,  12  L.  G.  R.  176,  S.  G. 
1862;  781  G.  G.P: 

1377.  A  return  of  a  bailiff  may  be  dated  in 
figures.  Lamothe  v.  Garceau,  7  L.  G.  J.  115, 
Q.  B.  1862. 

1378.  The  failure  on  the  part  of  the  plaintiff  to 
pay  the  entrance  fee  on  tne  dajr  of  return  of  a 
wnt  does  not  vitiate  the  return.  Lee  et  al.  v.  Kins- 
man et  al,  14  L.  G.  R.  156,  S.  G.  1863. 

1379.  A  bailiff's  return  of  the  notice  of  motion 
for  a  writ  of  certiorari  is  sufficient,  and  such  re- 
turn  need  not  be  proven  on  oath.  Boy  exp.,  7 
L.  G.  J.  109,  S.  G.  1863. 

1.380.  The  only  way  evidence  can  be  admitted 
to  impeach  the  return  of  a  bailiff'  alleged  to  be 
false  is  by  an  inscription  enjaux.  MclAmont  v. 
Robin,  16  L.  G.  R.  37,  S.  G.  1864 ;  79  G.  G.  P. 

1381.  A  bailifTs  return  remaining  unim- 
peached  by  testimony  of  record,  will  beheld  con- 
clusive. Moes  et  at.  v.  Roes  &  Ross  &  Monk,  9 
L.  G.  J.  328,  S.  G.  1865. 

1382.  The  return  of  a  notice  of  motion  for  a 
writ  of  certiorari  made  by  a  bailifi'  under  his 
oath  of  office  is  sufficient,  but  such  a  return  must 
be  proved  by  oath.  Adarns  exp.,  10  L.  G.  J.  176, 
S.  0. 1865.  V 

1383.  A  bailiffs  return  cannot  be  attacked  by  I 
exception  to  the  form.  Irish  v.  Brome,  \J 
L.  G.L.J.  Ill,  S.G.  1865. 

1384.  A  sheriff's  return  of  service  of  a  writ  of 
summons  may  be  contested  on  njotion  without 
improbation.  Hudon  et  al.  v.  Solman  et  al.,  12 
L.  G.  J.  120,  S.  G.  1868;  159  G.  G.  P. 

1385.  On  a  writ  of  cerHorari,  full  credence  will 
be  given  to  the  officer's  or  magistrate's  return  of 
the  proceeding,  and  the  defendant  will  not  be 
permitted  to  go  outside  of  the  record,  and  show 
b^  persons  present  that  the  conviction  was  had 
without  proof  or  confession  whatever.  Morri- 
son V.  Delonmier,  13  L.  G.  J.  295,  S.  G.  1869 ; 
1221  G.  G.  P. 

1386.  The  bailiff  who  serves  an  action  must 
make  mention,  in  his  return,  of  the  district  for 
which  he  was  appointed.  Dorion  v.  Dorian,  6 
R.  L.  249,  G.  G.  1871 ;  78  G.  0.  P. 

1387.  He  must  also  state  in  what  year  the  ser- 
vice was  madei  and  what  was  the  distance  from 
his  domicile  to  the  place  of  service.    lb. 

1388.  A  bailifTs  return  on  a  writ  of  summons, 
setting  forth  that  he  had  taken  the  necessary  in- 
formation for  the  purpose  of  finding  the  defen- 
dant and  serving  him,  and  that  he  was  informed 
that  he  had  left  the  Province  of  Quebec,  and  had 
no  longer  any  domicile  within  the  village  of 
Sorel  where  he  might  make  service,  was  insuf- 
ficient, where  the  writ  showed  that  the  defendant 
was  formerly  of  the  Town  of  Sorel  and  was  now 
absent  from  the  Province  of  Quebec,  but  possess- 
ing real  estate  in  the  said  town  of  Sorel,  sufficient 
to  authorize  the  calling  in  of  the  said  defendant  by 
means  of  advertisement,  and  the  action  would  he 
dismissed  on  exception  to  the  form.     The  Mayor, 
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(fee,   of  Sorel  v.  Newton,  3  R.  L.  394,  C.  C. 
1871 ;  68  C.  C.  P. 

1389.  A  bailiff's  return,  stating  that  he 
made  the  service  between  eleven  o'clock  and 
noon  is  sufficient.  Si,  Denia  v.  B^lang^t  1^ 
L.  C.  J.  84,  S.  C.  1871 ;  78  C.  C.  P. 

1390.  A  bailiff's  return  of  service  may  be  con- 
tested on  motion  without  improbation,  unless  the 
court  otherwise  orders.  McMillan  &  Buehancai, 
17  L.  C.  J.  13,  Q,  B.  1873;  169  C.  C.  P. 

1391.  A  bailiff's  return  made  under  his  oath  of 
office  may  be  contested  by  summary  petition 
without  improbation,  unless  the  court  otherwise 
orders,  and  by  such  petition  one  may  pray,  not 
only  that  the  return  be  set  aside  as  false,  but  that 
the  action  of  which  it  is  the  return  may  be  dis- 
missed with  costs.  Brosseau  v.  Alves  &  David, 
17L.  C.  J.228S.C.,  1873. 

1392.  And  A«Z(2,  also,  that  contestation  may  be 
joined  on  such  petition.    Ib> 

•  1393.  A  bailiff's  return  may  be  amended  on 
motion  of  the  advocate  interested,  but,  as  the 
bailiff  himself  only  can  amend  it,  the  notice 
should  be  simply  tfiat  he  be  authorized  to  do  so. 
Botne  y.  Kelly,  4  R.  L.  389,  8.  G.  1872;  80 
C.  C.  P. 

1394.  An  action  enremire  roust  be  returned 
into  court  before  the  expiration  of  the  stipulated 
delay,  and  not  merely  served  within  that  time. 
Walker  et  vir,  y.  Shepherd,  19  L.  C.  J.  103, 
S.  C.  R.  1874 ;  1560  C.  C. 

1396.  Where  a  bailiff  has  served  the  attorney 
of  the  defendant  at  the  office  of  the  prothonotary, 
but  has  made  his  return  to  state  that  he  made 
the  service  speaking  to  the  prothonotary,  the 
service  will  be  held  to  be  null.  Molleur  v.  Mar- 
chand  &  The  Attorn^- General,  6  R.  L.  379,  S.  G. 
1874;  86G.  G.  P. 

LXXII.  Special  Answer. 

1H96.  Plaintiff'  brought  petitory  action  against 
the  defendant  to  recover  possession  of  a  lot  of 
land  acquired  by  him  by  deed  of  such  a  date,  but 
setting  up  no  other  title.  The  defendant  pleaded 
that,  before  the  date  of  the  plaintiff's  title,  he  had 
been  in  possession  as  proprietor  for  more  than 
ten  years,  but  setting  up  no  title.  To  this  the 
plaintiff  was  permitted  to  tile  a  special  answer 
m  which  he  set  up  anterior  titles.  The  defendant 
objected  to  this  special  answer,  as  being  in  fact  a 
new  action ,  to  which  his  plea  would  not  apply,  and 
also  to  an  interlocutory  judgment,  setting  aside 
the  cloning  of  the  plaintiff''s  enquite,  previously 
made,  and  the  evidence  taken  on  the  defendant's 
inscription  for  enquitf — Meld,  that  the  action 
must  be  dismissed,  and  both  parties  put  out 
of  court,  paying  their  own  costs  m  both  courts, 
because,  among  other  things,  the  plaintiff  had 
failed  to  establi^  his  title  to  the  lot  in  manner 
and  form  as  set  up  in  the  declaration,  and  be- 
cause the  issue  was  altogether  irregular,  and  the 
parties  ought  not  to  have  been  allowed  to  proceed 
to  enquSie.  Osgood  &  Kellam,  10  L.  G.  R.  22, 
Q.  B.  1859. 

LXXIII.  Special  Replication. 

1397.  A  special  replication  cannot  be  filed  by 
defendant  to  the  special  answer  of  the  plaintiff. 
Morrison  v.  Kierskowski  es  qual^  4  L.  G.  R. 
419,  S.  G.  1864 ;  148,  sec.  3,  G.  G.  P. 


1398.  But,  held,  inappeal^  that  a  special  repli- 
cation may  be  pleaded  to  an  answer  conuiDiD« 
facts  not  stated  m  the  declaration,  and  that  witbr 
out  obtaining  the  leave  of  the  court.  Kienkomik 
&  M&rrUon,  6  L.  G.  R.  169,  Q.  B.  1866. 

1399.  It  is  competent  for  a  defendant,  whose 
exception  has  been  specially  answered,  to  reply 
specially  to  such  special  answer,  and  that  with- 
out it  being  necessary  that  he  should  obuin 
permission  to  that  effect.  Regina  v.  Belleau,  12 
L.  G.R.  151,  S.G.  1862. 

LXXIV.  Stamps. 

1400.  Where  an  opposition  is>not  stamped  ac- 
cording to  law,  the  court  will,  upon  motion  &t 
the  plaintiff,  give  leave  to  proceed  with  the  s^e 
of  the  effects  seized,  notwitnstandins  such  oppo- 
sition. Oibson  V.  Jamieton  et  vir,  £  HeaUo,  16 
L.  G.  R.  351,  G.  G.  1866. 

1401.  Where  a  party  has  failed  to  stamp  certair) 
of  his  depositions,  the  prothonotary  may  refu«f 
to  draw,  certify,  or  tax  such  party's  bill  of  gosi^, 
while  the  depositions  remain  so  unpaid.  Bvuntd 
y.  Blcas,  2  Q.  L.  R.  184,  S.  C.  1876. 

LXXY.   SUBPCENAS. 

1402.  Where  the  prothonotary  refused  to 
allow  to  the  plaintiff  bailiff's  fees  in  the  taxation 
of  his  bill  of  costs,  on  the  ground  that  he  ha*! 
inserted  more  than  four  names  in  the  original 
subpoena,  and  the  plaintiff  made  motion  ^> 
revise  the  taxation — Held,  that  the  motion  mus'i 
be  granted,  as  the  insertion  of  more  than  t'oar 
names  could  not  prejudice  the  party  in  any  war- 
Couillard  v,  Lemieux,  9  L.  G.  R.  353,  S.  C.  1«59. 

LXXVI.  SUPPLEMEKTARY   RbASONS. 

1403.  The  plaintiff  has  no  right  to  file  aap- 
piemen tary  reasons  in  support  of  his  demand 
when  they  are  based  on  new  facta  which  barr 
arisen  since  the  action  was  brought.  Gadbois  & 
Trudeau  et  al.,  17  L.  G.  J.  271,  Q.  B.  1873. 

LXXVn.  Traksaotiok. 

1404.  Where  a  dispute  concerning  tiie  right 
to  a  certain  road  had  been  compromised  by  a 
notarial  agreement,  by  which  the  defendant p^> 
misecf  to  pay  to  the  cmteure  of  the  plaintiff  X30  a 
year,  and,  on  action  being  brought  for  the  amoaDi, 
pleaded  that  he  had  entered  into  said  agreemeo: 
through  mistake,  and  by  the  false  representa- 
tions and  fraud  of  the  auteurs  of  the  plaindif, 
and  pleaded  also,  as  arising  out  of  these  allega- 
tions, want  of  consideration,  on  whk^h  issae— 
Held,  reversing  the  judgment  of  the  Queen'? 
Bench,  and  restoring  that  of  the  Supeiior  Goon, 
that  the  term  transcustion,  which  la  eauivalent 
to  the  term  compromise  in  the  Engliao  law,  i« 
an  agreement  to  put  an  end  to  difiputea,  and  to 
terminate  or  avoid  litigation,  and  m  such  ca^ 
the  consideration  which  such  party  reoeiTe«  it 
the  settlement  of  the  dispute,  the  real  consider 
ation  being,  not. the  sacrifice  of  the  right,  boi 
the  abandonment  of  the  claim  j  and  it  is  no  ob- 
jection to  the  validity  of  such  contract  thai  the 
right  was  really  in  one  of  the  parties  oolj. 
Triage  et  al  &  LavalUe,  7  L«  C.  J.  85  &  13 
L.  C.  R.  132,  P.  G.  1862. 
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1405.  But  held,  at  the  same  time,  that  such 
an  agreement  may  be  set  aside  for  what  the  old 
French  law  calls  aol,  or  for  want  of  good  faith  in 
either  of  the  contracting  parties ;  or  for  what 
the  old  French  law  terms  erreur,  if  the  erreur 
relied  on  be  in  the  oompromise,  and  of  such  a 
character  that  it  must  he  considered  to  have 
been  the  determining  motive  of  either  of  the 
parties  in  entering  into  the  agreement.  lb.,  & 
§92, 993, 1920  A  1926  C.  G. 

1406.  And  held,  also,  that  the  French  law  on 
that  subiect,  as  well  as  the  English  and  Scotch 
laws,  follows  the  rules  of  the  civil  law ;  and, 
further,  where  the  claim  of  the  appellants  was 
bondfidCy  the  consideration  for  the  payment  by 
the  respondent  was  the  surrender  or  the  aban- 
donment of  tibe  appellant's  claim,  and  such  a 
consideration  was  sufficient  to  support  the  res- 
pondent's promises.    lb. 

1407.  A  party  in  a  cause  has  a  right  at  all 
times  before  final  judgment  to  settle,  compro- 
mise, or  transact  with  respect  to  all  matters  in 
difipaie  in  the  case,  including  costs.  The  Qtie- 
btc  Bank  V.  Paquei,  13  L.  CT  J.  122,  S.  C.  R. 
1869;  ISlSetseq.CC. 

1408.  Municipal  corporations  have  the  power 
to  transact  in  all  claims  for  damages  or  other- 
wise against  them,  and  are  bound  by  such  trans- 
actions, and  cannot  be  relieved  from  them  ex- 
cept for  the  same  reasons  as  mny  be  invoked  by 
an  individual  possessed  of  all  his  civil  rights. 
Bachand  v.  The  Oorporatton  of  St.  Theodore 
d:Act4m,  2  R.  L.  .325, 8.  C.  1870. 

1409.  A  party  in  a  case  may  transact  in  virtue 
of  a  settlement  arrived  at  the' day  before  discon- 
tinoing  the  action,  and  it  is  sufficient,  if  he 
offers  to  discontinue,  that  the  other  party  should 
carrv  out  the  settlement.  King  &  Pinsonneault, 
6  r:  L.  703,  P.  C.  1876 ;  1918  C.  C,  k  461 
C.  C.  P. 

LXXVni.  Verbal  Omissions  in. 

1410.  Where  in  an  inscription  ei\  faiia  the 
question  arose  as  to  the  effect  of  the  omission  of 
the  word  "  deputy  "  before  the  letters  P.  S.C.  after 
the  signature  of  the  deputy  prothonotary  to  a 
copy  of  a  writ— JJeW,  that  not  only  the  word 
deputy  but  the  letters  P.  8.  C.  were  entirely  un- 
necessary, and  the  omission  of  them  in  the  copy 
of  the  writ  could  not  in  any  way  affect  the  writ 
or  service.  MelAmoni  v.  Robin,  16  L.  G.  R. 
101,  S.  C.  1866. 


PEOOLAMATION. 

I.  Of  1763. 

1411.  Where  certain  questions  arose  out  of  a 
petitoif  actioa,  brought  to  recover  possession  of 
a  property  originally  granted  by  letters  patent 
from  the  Crown,  concerning  the  laws  which 
govern  the  sale  and  transfer  of  immoveable  pro- 
perty— Held,  that  the  English  civil  laws  were 
not  introduced  into  Lower  Canada  by  the  pro- 
clamation of  1763  or  the  Ini{>erial  Act  of  1774, 
and  that  even  by  the  Imperial  Act  Geo.  IV. 
cap.  69,  the  English  laws  were  only  introduced 
into  Lower  Canada  in  respect  to  lands  held  in 
free  and  common  soccage,  as  was  the  land  in 
qaestion.  Steward  el  ux,  v.  Bowman,  3  L.  G.  R. 
369&311,8.  C.  1861. 


PROCLAMATIONS. 
I.  Efpicrr  OF. 

1412.  Where  the  defendant  made  his  promis- 
sory note  payable  in  American  silver  at  par 
prior  to  the  proclamation  prohibiting  the  cur- 
rency of  American  silver,  and  the  proclamation 
had  issued  before  the  note  had  become  due — 
Held,  that  the  proclamation  did  not  aflfect  exist- 
ing contracts,  which  remained  valid.  Joseph  v. 
TureoUe,  3  R.  L.  464,  S.  C.  R.  1871. 


PROHIBITION— iSfe^  INJUNCTION. 

I.  AoAiNST  Corporations,  1413. 

II.  AoAiysT  Public  Offioer,  1414. 
in.  Grounds  of,  1416,  1416. 

IV.  To  Alienate,  see  ALIMENTS,  DONA- 
TION, SALE,  WILLS. 

V.  To  Commissioners  in  Expropriation, 
1417, 1418. 

VI.  When  Lies,  1419-1422. 

VII.  Writs  of,  1423. 

I.  Against  Corporations. 

1413.  A  writ  of  prohibition  against  a  corpora- 
tion must  be  addressed  to  the  corporation  itself 
and  not  to  the  officers  com  posing  it,  or  each  of 
them.  Landry  v.  MigneauH  etaL,l3L,C.J. 
326,  S.  C.  R.  1869  &  15  L,  C.  J.  66,  Q.  B.  1871 ; 
1031  C.  C.  P. 

n.  Against  Public  Officer. 

1414.  Where  a  tavernkeeper  petitioned  for  a 
writ  of  prohibition  against  the  collector  of  in  land 
revenue,  and  the  petition  was  maintained — 
Held,  that  being  a  public  officer  it  would  be 
without  costs  to  the  latter.  Dubord  v.  Boivin, 
14  L.  C.  J.  203,  S.  C.  1866 ;  Q.  L.  A.  sec.  187. 

in.  Grounds  op. 

1416.  A  demand  for  a  writ  of  prohibition 
will  be  rejected  if  the  petition  does  not  in- 
clude a  want  of  jurisdiction  in  the  court  below, 
and  such  a  writ  can  only  be  addressed  to  a  court 
and  not  to  a  municipal  corporation.  Blouin  v. 
The  Oorp&raH(m  of  (?ron6y, 6R.  L.  188,  S.  C.  R. 
1873;  1031  C.C.  P. 

1416.  A  writ  of  prohibition  can  only  issue  for 
excess  of  jurisdiction,  and  can  onlv  be  addressed 
to  an  inferior  court.  Beandry  &  The  Recorder's 
Court  of  the  Oiiy  of  Montreal  &  Sexton,  6  R.  L. 
223,  S.C.  1873;  1031  C.  C.  P. 

V.  To  Commissioners  in  Expropriation. 

1417.  A  writ  of  prohibition  cannot  issue  to 
commissioners  appointed  by  the  corporation  for 
the  expropriation  of  property,  at  least  before 
their  report  has  come  before  the  court  for  adju- 
dication thereon.  Drummond  v.  Contte  et  aLy  1 
L.  C.  L.  J.  100,  S.  C.  1866. 

1418.  But  held,  in  a  later  case,  that  a  writ  of 
prohibition  may  be  granted  by  a  judee  to  pre- 
vent commissioners  in  expropriation  irom  pro- 
ceeding with  an  unreasonable  or  excessive  award . 
The  Mayor  et  al.  &  Benny  et  al.,  16  L.  C.  J.  1, 
S.  C.  18'72. 
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VI.  When  Lies. 

1419.  The  petitioner  applied  for  a  writ  of  pro- 
hibition ^  ordering  a  conimissionere  court  to  sus- 
pend proceedings  upon  a  judgment  obtained 
against  the  petitioner,  alleging  a  want  of  juris- 
diction in  tne  court — Heki,  that  he  must  be 

f 'anted  it  as  of  right  in  such  case.    Burk  exp., 
L.  C.  R.  403,  S.  C.  1867. 

1420.  Writs  of  prohibition  may  issue  to  pre- 
vent the  execution  of  a  judgment  of  justices  of 
the  peace  imposing  a  fine  of  $50  for  selling 
liquor  without  a  license.  Duval  v.  Hiheriy  17 
L.  C.J.  229,  Q.B.  1873. 

1421 .  On  an  application  for  a  writ  of  prohibi- 
tion to  restrain  a  municipal  corporation  from 
proceeding  to  execute  the  property  of  a  corpora- 
tion under  the  summary  procedure  allows  for 
the  collection  of  taxes — Held,  reversing  the 
jud^ent  of  the  court  below,  that  a  writ  of  pro- 
hibition does  not  lie  where  no  excess  of  jurisdic- 
tion appears  on  the  face  of  the  proceedings.  The 
Mayor  ofSorel  &  Armatrang,  20  L.  G.  J.  171, 
Q.  B. 1876. 

1422.  Proceedings  had  against  a  member  of  the 
bar,  before  the  council  of  the  bar,  are  le^l  pro- 
ceedings, and  subject  to  a  writ  of  prohibition. 
&Farrel  &  The  Council  of  the  Bar  for  the  Dis- 
trict of  Quebec,  1  Q.  L.  R.  154,  Q.  B.,  &  225, 
S. C.  1875. 

Vn.  Wbits  or. 

1423.  A  writ  of  prohibition  to  the  Court  of 
Vice- Admiralty  may  be  issued  by  the  Court  of 
King's  Bench.  Hamilton  v.  Frazery  1  Rev.  de 
L^g.  609,  E.  B.  1811. 


PROMISES. 

I.  Of  Marriage,  1424-1428. 

II.  Of  Sale,  see  SALE. 

III.  To  Agents,  1429,  1430. 

IV.  Week  Binding,  1431. 

I.  Of  Marriage. 

1424.  An  action  for  breach  of  promise  of  mar- 
riage requires  a  commencementof  proof  in  writ^ 
isg.  Asselin  &  Belleau.  I  Rev.  de  lAe.  46, 
Q.B,  1844.  * 

1425.  The  plaintiff,  a  woman  of  full  age, 
brought  action  for  seduction  and  breach  of  pro- 
mise of  marriage,  and  it  was  proved  by  the 
plaintiffs  own  statement  that  she  yielded  to  the 
importunity  of  the  defendant  under  very  ques- 
tionable circumstances,  and  proved  by  other 
witnesses  that  she  was  guilty  of  very  question- 
able conduct  subsequently  to  her  intercourse 
with  the  defendant— iTeW,  reversing  the  judg- 
ment of  the  court  below,  that  she  could  not  ex* 
pect  the  defendant  to  marry  her,  and  could  not, 
therefore,  claim  anything  as  damages  on  ac- 
count of  his  refusing  to  do  so.  Poissant  &  Bar- 
rette,  15  L.  C.  R.  51,  Q.  B.  1864. 

1426.  An  action  of  damages  lies  for  breach  of 

Eromise  of  marriage.    Benning  &  Grange,  13 
I.  C.  J.  290,  8.  C.  &  13  L.  C.  J.  126,  8.  C.  R. 
&  14  L.  C.  J.  284,  Q.  B.  1870. 

1427.  And  where  the  female  fiancie,  refused  to 
carry  out  her  agreement  to  marry  the  plaintiff, 


on  the  ground  of  Deports  which  she  had  heari 
against  uie  plaintiffs  father,  with  whom  it  w&« 
understood  she  and  her  husband  were  to  live  in 
common — Held,  that  she  was  iustified  in  break- 
iog  the  engagement,  but  she  should  pay  the  so- 
tual  loss  incurred  by  the  plaintiff  thereDy.  Mo- 
reau  v.  PelleHer,  6  K.  L.  720,  8.  C.  1873. 

1428.  Promises  of  marriage  form  valid  obli- 
gations, and  are  subject  to  all  the  rules  of  such 
even  i^inst  the  female  contractante.  Maiki€»L 
V.  Lafimme,  4  R.  L.  371,  8.  C.  1872. 

m.  To  Agents. 

1429.  A  special  undertaking  lo  pay  a  note  of 
hand,  n^ociable  but  not  endoreed,  to  the  agent  cf 
the  payee,  in  consideration  of  his  forbearance 
for  a  time,  is  sufficient  to  enable  the  a^ent  to 
support  an  action  ex  contractu  in  his  cmn 
name  for  the  amount  of  the  note.  Aylwfin  v. 
Cruttenden,  2  Rev.  de  Leg.  125,  Q.  B.  1820. 

1430.  And  where  the  endorse  of  a  note  pro- 
mised the  plaintiff's  lawyer  to  pay  the  note, 
though  he  was  released  at  the  time  by  the  ^t 
that  the  note  had  not  been  protested,  but  on  ac- 
tion brought  against  him  he  pleaded  that  such 
promise  was  not  binding — Held,  that  a  promise 
to  a  lawyer  of  the  party  was  just  as  binding  &8 
if  made  to  the  party  himself.  Johnson  v.  v«^f- 
frion,  7  L.  C.  J.  125,  &  13  L.  C.  R.  161,  C.  C. 

1863. 

IV.  When  Binding. 

1431.  The  defendant  to  an  action  to  compel 
him  to  execute  a  deed  of  ratification  of  donation 
in  accordance  with  his  promise  to  ratify  within 
eight  days  after  the  death  of  the  usufructuary^ 
pleaded  that  there  was  no  consideration  for  the 
promise,  and,  therefore,  it  was  only  a  midwn 
pactum,  and  not  binding  upon  him — Held,  that, 
as  the  deed  of  donation  was  valid,  the  prorni^ 
required  nothing  further.  Easton  v.  Gaston,  7 
L.  C.  J.  138,  8.  C.  1863 ;  989  C.  C. 


PEOMISSORY   NOTES— iSee  BILLS 
,  OF  EXCHANGE,  &c. 


TROOF—See  EVIDENCE. 


PROPERTIES    ADJOINING— &€ 
NEIGHBORING   PROPRIETORS. 


PROPERTY. 

I.  Description  of,  1432-1436. 

II.  HORS  DE  COMMEROE,  1436. 

III.  In  Land,  see  Title. 

IV.  In  Lanes,  1437, 1438. 

V.  In  Literary  Work,  1439. 

VI.  In  Immoveables,  «0«  In  Land. 
vn.  In  Moveables,  see  MOVEABLES. 

VIII.  Jn  Non-Navioablb  Rivers,  1440. 

IX.  In  Things  Found,  1441. 

X.  In  Things  Lost,  1442. 
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SI.  In  Thihgs  Stolkh,  1443. 

XII.  Ih  Thrbbhinq  Machiks,  1444. 

Iin.  In  Wild  Animals,  144S. 

XIV.  Potlio,  1446, 1447. 

XV.  Right  of,  ik  Tubes,  1448. 

XVI.  Title  TO,  1449. 

XVU.  Transfkr  of,  see  TRANSFER. 

I.  Desokwtion  op. 

1432.  In  an  action  by  a  wife,  afUr  the  death 
of  ber  huabaod,  in  dcclaratioD  of  her  matrimo- 
Dial  hypothecon  a  certain  immoveable  property 
which  had  been  transferred  by  deed  of  eichange 
duriog  the  lifetime  of  her  huaband,  with  her 
OHD  ratification — Held,  that  such  right  of 
hrpolhec  waa  an  immoveabie  ri^ht,  and  could 
be  validlj  alienated  b;  the  wife  with  the  author^ 
isilion  of  her  hnsband,  Melruse  el  al.  v. 
BrouU,  4  L.  C.  J.  60  &  10  L.  C.  R.  15T,  Q.  B. 
1869;  ltJ2&322C.C. 

1433.  In  an  action  by  a  minor  come  of  age  to 
m  aeide  a  sale  of  bank  stock  belonging  to  her, 
■hich  had  been  made  hj  her  iuUa  during  her 
minorit;,  on  the  ground  that  the  tutor  had 
Mceedra  bis  power  in  so  doing — Held,  confirm- 
ing thejudgmenta  of  the  coiirta  below,  that  bank 
piock  18  what  is  termed  in  the  French  taw 
an  ivmeablt  JUtif.  The  Bank  of  Montreal  & 
Simpion  el  w..  5  L.  C.  J.  1G9  &  10  L.  C.  B. 
m,  Q.  B.  A  6  L.  C.  J.  1  &  U  L.  C.  R.  77,  P. 
C.186I. 

J4.14.  The  rolling  stock  of  a  railway  in  Lower 
Canada  is  a  part  of  its  realty,  being  immove- 
able by  deetination,  and  ae  such  is  not  liable  to 
fcizote  under  a  writ  of  execution  de  bonis.  The 
Grand  Trunk  Bailwai  Company  &  The  EfUtem 
TawuiUpa  Bank,  10  L.  C.  J.  11  &  16  L.  C.  R. 
IT.t  &  1  L.  C.  L.  J.  53,  Q.  B.  1866 ;  376  &  3S9 
C.C. 

1*35.  The  tin  vessels  used  in  a  sugar  refinery 
instead  of  troughs  are  moveables.  Ltbnm  v. 
Daewt,  6  R.  L.  476,  C.  C.  1874  ;  3B4  C.  C. 

n.  HOKS  DB   COMHEnCB. 

14.16.  The  plaintiff  claimed  by  petitory  action 
properly  in  the  city  of  Quebec  which  had  been 
used  for  upwards  of  thirty  years  by  the  Crown 
fw  the  deience  of  the  country,  by  the  erection  of 
tbitificationa  thereon — Held,  that  it  had  ceased 
lo  be  in  commerce,  and  could  not  be  Butgecl  to 
such  action.  lAmorle  &  The  Principal  Offieeri 
ofArHOery,  7  L.  C.  R.  486,  Q.  B,  1857. 

IV.  In  Laneb. 

1437.  Where  the  land  of  the  appellants  had 
been  hounded  in  rear  by  a  lane  known  ae  Blaehe 
lane  from  1815  until  about  ten  years  prior  to  the 
infititntioD  of  the  action,  when  the  defendant, 
wbo  owned  land  on  the  opposite  side  of  the  lane, 
took  possession  of  that  part  of  the  laue  between 
bira  and  the  auteitr  of  the  appellants,  and  there- 
by prevented  access  to  the  land  in  rear  from  the 
lane — HeJd,  reversing  the  judgment  of  the  c 
betow,  that  the  lane  was  a  public  street  and 
thonra^hfare  long  before  1834,  the  date  of  thi 
acqnisitton  of  the  land  by  the  auteur  of  the 
appellanls.  Johntton  tt  al.  &  Archm/tbault,  8 
L.C.J.  317.  Q.B.  1864. 

I43S.  And,  therefore,  defendant  had  unlaw- 


PROPE] 

fully  made  the  obstmctii: 
out  right  or  title  on  his  p 
Bcroes  the  said  street  a  ' 
that  the  plaintiff  had  a 
the  obstruction  removed 
damages  by  plaintiff  wou 

V.   IlJ  LttEBART  WOBI 

1439.  The  plaintiff  cla 
right  of  a  book  called  t 
de  Quibee,  and  complaini 
violation  of  his  rights,  ba 
and  offered  it  Ibr  sale,  am 
to  the  amount  of  $60D<] 
author  or  his  legal  tept 
themselves  of  the  law  i 


Vm.  In  NoN-NjTioi. 

1440.  In  an  action  U> 

the  defendant  for  havinj 
of  the  river  Jacques  Gar 
property,  he  admitted  ha< 
was  adduced  to  establisi 
river — Held,  confirming 
court  below,  that  the  Je 
navigable  river,  and  bi 
the  riparian  proprietors. 


IX.  In  Thihob  Foini 


ceeds  of  things  found  by 
navigating  the  vessel. 
Houte  of  Montreal   & 
L.  C.J.  Ill  416L.  C: 

X.  Ik  Thinob  Lost. 

1442.  Defendant  bad 
the  usual  course  of  trad. 
large  numbers  of  hOTSf 
dealers  constantly  reso 
tracing  the  horse  into  tl 
fendant  in  the  United  Si 

though  in  good  f^ith,  h: 

■  If  anv  other  penon,  alter 
■nj-  boot  kcoordlTig  10  Ibia  A 
henlii  limited,  prln».  pnblU 
be  printed,  pubUsbod  or  ii 
IruuJutlon  of  tnob  book,  wll 
■OB  legallT  entitled  to  tba 
ud  obUlBMl  bf  deed  dol 
(■ne  to  lie  w  prlnlsd  or  i 

to  laie,  uij  eopy  of  moli  be 
writlag,  nuh  oilbiider  *ball 
book  to  tbe  peiMU  tben  leg* 
Uiereof,  anif  ifaRU  Ibrfbit  an 
iDoh  copy  whleh  may  be  fbi 
printed  oi  prlntiD*,  ppbllahi 
ule,  ooBtrmrr  to  tbe  Intmt  < 
one  moletr  inall  be  to  the  ni 
otber  to  the  legal  awner  o 
ooveiwl  In  tuy  eoart  of  et 
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im 


the  original  owner,  and  the  plaintiff's  action  was 
maintained.  Hughes  y.  Reed,  6  L.  C.  J.  294, 
8.  C.  1862 ;  1489  G.  G. 

XI.  In  Things  Stolen. 

1443.  And  where  a  stolen  horse  is  sold  at 
public  auction,  the  purchaser  has  no  right  or 
title  in  the  horse,  even  thoush  he  be  ki  good 
faith,  but  must  restore  him  to  tne  original  owner, 
his  only  recourse  being  against  the  seller  of  the 
horse  for  the  recovery  of  the  purchase  money.* 
Langeoin  v.  McMiUan,  9  L.  G.  J.  105,  S.  C.  1865. 

XII.  In  Threshing  Machine. 

1444.  In  an  action  to  recover  the  value  of  an 
undivided  third  in  a  moveable  threshing  ma- 
chine, in  the  possession  of  the  defendants,  and 
alleged  to  have  been  purchased  on  joint  account 
by  the  former  husband  of  the  female  plaintiff 
■and  the  defendants,  on  the  ground  tnat  the 
•death  of  the  first  husband  htul  dissolved  the 
partnership,  and  that  the  plaintiffs  were  legally 
vested  by  purchase  with  the  rights  of  the  de- 
ceased, and  the  defendant  pl^ed  that  the 
machine  was  bought  for  the  joint  use  of  the 
purchasers,  and  that  the  partnership  was  not 
dissolved  by  the  death  of  one  of  the  partners,  and 
that  if  it  were,  the  purchase  of  the  deceased's 
interest  by  his  widow,  the  female  plaintiff,  con- 
stituted a  consent  to  continue  the  partnership— 
Heldf  that  the  threshing  machine  was  suscepti- 
ble of  being  brought  to  sale  by  means  of  a  forced 
licitation,  and  that,  in  default  of  the  parties 
in  possession  of  the  machine  pay  ins;  the  assessed 
value  of  the  share  of  tiie  deceased  partner,  the 
machine  would  be  sold  by  authority  of  the 
court.  AubTy  et  ux.  &  Denis  et  al,  8  L.  G.  J. 
515  ^  14  L.  C.  R.  97,  G.  G.  1863. 

Xm.  In  Wild  Animals. 

1445.  A  person  who  has  chased  a  wild  animal, 
and  wounded  it,  is  heldjto  be  the  first  occupant,  so 
long  as  he  remains  in  pursuit,  and  to  be  the 
owner  of  it  should  it  be  caught  or  kill^. 
Charlebois  v.  Raymond,  12  L.  G.  J.  55  &  4 
C.  L.  J.  61,  S.  G.  1867  ;  583  etseq,  G.  G. 

XIV.  Public. 

1446.  No  person  can  obstruct  a  navigable 
river  with  impunity.  Stein  v.  &mith,  3  K.  L. 
457,  K.  B.  1828,  &  Bourque  v.  Fahioell  et  al.,  3 
R.  L.  700,  S.  G.  R.  1871  ;  400  G.  G. 

1447.  Where  property  is  held  in  trust  for 
public  services  by  the  government  of  the  country, 
it  is  quite  competent  tor  the  lieutenant-governor 
l^  order  in  council  to  alienate  or  dispose  of 
the  propertv,  as  may  be  deem^  most  advan- 
tageous to  tne  public,  in  whose  behalf  it  is  held. 
Tne  Attorney  General  v.  Middlemiss,  19  L.  G.J. 
253,  S.  G.  1875. 

XV.  Ri6ht  of,  nr  Tbess. 

1448.  The  pro^ietor  of  growing  trees  which 
have  been  in  existence  over  thirty  years,  and 

*  If  a  tfalDff  lost  or  tUAm  be  bon|(fat  In  good  fiiith  in  a 
lUr  or  market,  or  at  a  pnblio  sale,  or  ft>om  a  trader  deal- 
ing in  similar  articles,  the  owner  oaonot  reclaim  it  with- 
ont  reimbarsinK  to  the  purobaser  the  price  he  has  paid 


border  on  the  neighbouring  property,  must  be 
maintained  in  his  possession  of  such  trees  in  tk 
condition  in  which  they  are.  Ferguson  t. 
Jos^K  10  L.  G.  J.  333,  G.  G.  1866;  529  &549 
G.  C 

XVI.  Title  to. 

1449.  Where  there  is  a  conflict  of  titk  be 
tween  two  proprietors  of  different  parts  of  a  lot 
of  land  denvea  from  a  common  asUewr,  the  one 
who  traces  back  his  title  to  the  common  aoaroe, 
particularly  when  it  appears  or  is  to  be  pre- 
sumed that  he  was  the  first  purchaser,  will  btre 
the  preference  over  the  one  who  only  shew*  a 
more  recent  deed ;  and  in  determining  the  ques- 
tion it  must  be  regarded  as  between  the  orifinal 
vendee  and  the  original  vendor,  who  will  be 
bound  to  make  good  the  description  by  which  he 
sold.  Herrick  k  Sixhy,  8  L.  G.  J .  324,  Q.  fi. 
1864;  1501  G.  G. 


PEOPRE. 

I.  What  is,  see  Marriage  Goktracts,  Cox- 

MUNITT. 


PROPRIETORS— 5ce     NEIGHBOR. 
ISGr  PROPRIETORS. 


PROSTITUTION. 

I.  A  Grouni)  of  Separatioit  op  Coksobts, 
see  MARRIAGE. 


PROTECTION— See  WRITS. 


PROTEST. 

I.  Of   Bills,   &o.,   see  BILLS   OF    EX- 
GHANGE. 

II,  Waiver  of,  see  WAIVER. 


PROTESTANT. 

I.  Who  is. 

1450.  Action  was  brought  against  the  defen- 
dant as  a  Roman  Gatholic  ibr  the  first  instalment 
of  an  amount  taxed  against  him  for  the  oooRinc- 
tion  of  a  church,  and  the  defendant  pleaded  thst 
he  had  been  a  Protestant  for  upwaras  of  thiitv 
years,  and  as  such  was  not  liable — Heid,  that, 
'considering  that  all  the  family  of  the  d^endant 

was  proved  to  be  Protestant,  and  the  last  time  thf 
defendant  himself  had  taken  the  communion  wu 
in  a  Protestant  church,  together  with  hiaowa 
declaration,  he  must  be  kSd  to  be  Protestant, 
and  the  action  was  dismissed.  Les  Sjfndies  de 
Laehine  v.  Ladamme,  6  L.  G.  J.  22G,  G.  0. 1)^62. 

1451.  But  held,  in  another  case  of  the  same 
kind,  that  a  person  bom  in  the  Roman  Catholic 
faith  could  not  claim  exemption  from  the  oblt^ 
gations  imposed  upon  him  by  his  religion  by  the 
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mere  &ct  of  his  having  ceaaed  to  practice  the 
ceremoniee  of  Ihat  religion  to  follon  thoee  of  a 
I^oteeCant  church,  and  eepeciallj  irhere  the 
deciBorv  oath  having  been  referred  to  him  he 
bia  remsed  to  answer  as  lo  what  hie  ftilh  was. 
LaSyndietckLacMnev.TallonjG  L.  C.  J.  258, 
a  C.  1862. 


PROTHOKOTAEY. 

I.   AOTION  A<3AI1IBT. 

For  Monty  Deponied  with,  1452, 146.1. 

n,  CEETI»ICiTB  OF,  1464. 

III.  Dnrns  or,  1466. 

IV.  Pkm  or,  1456-1468. 

V.  LiABiLiTT  or,  1469-1461. 
.    TI.  Powers  of,  1462-1468. 

VII.  Power  of  Depott,  1467-14T0. 

VIII.  Rights  or,  1471. 

t  Action  Aoainst.  , 

1452.  For  Money  Deposited  With.— Where 
ibe  defendant  Lad  with  liia  plea  tendered  a  cer- 
tsLD  amount,  and  deposited  the  money  in  court, 
which  wae  not  accepted,  and  the  action  pro- 
ceeded, and  plaintiff  recovered  a  ereater  amount 
than  that  tendered,  and  the  clerK  of  tlie  court 
bud  been  replaced,  and  the  nioney  deposited  with 
him  was  not  forthcoming  at  the  time  of  the 
eiecutioD  of  the  Judgment — Held,  on  an  action 
fc)  recover  the  mone7,  that  an  action  for  monev 
had  aod  received  would  not  he  against  the  clerk 
of  the  court  for  money  so  deposited.  Mcriizi  & 
Oncan,eL.  C.  J.  62,  Q.  B.  1861. 

1463.  And  held,  abo,  that  the  proper  mode 
of  procedure  in  such  case  «as  bj  rule  upon  the 
cleA  ordering  him  to  pay  over  the  monej.    lb. 

n.  Cbrtifioatk  or. 

1454.  The  certificate  of  the  prothonotarj  can 
oqIt  be  attacked  by  tmprobation.  DeBeaujeu 
V.  kattijtm.,  7  L.  C.  J.  105,  S.  C.  1863  ;  159 
C.C.P.^1209  C.C. 


the  archives  of  the  oourt  by  the  prothonotarj, 
and  he  has  omitted  to  sign  the  certiSoate,  the 
court  will  direct  it  to  be  perfected.  Dt  Veau 
k  Skepkard,  2  Rer.  de  Ug.  335,  K.  B.  1320. 

fweaor. 

Where  a  petition  was  presented  to  the 
r  Court  by  the  petitioner  in  his  quality 
orto  a  vacant  estate,  by  which  he  prayed 
1  curator  of  the  estate  might  he  called  in, 

pa^thonotary  refused  to  file  the  petition 
fee  of  £1  39. 9d.  was  paid— fleW,  on  a  rule 
'omtepar  corps  against  the  prothonotary , 
!  jrothonotaiT  had  no  right  under  the 
xisting  tariff  to  such  entrance  fee. 
ia  txp.,  11  L.  C.  R.  463,  8.  C.  1861. 

Od«  motioo  tocompel  theprothonotary 
td  a  IK  of  five  dollars  paid  on  the  filing 
iteatation  of  the  registrar's  certificate — 
hat  the  prothonotar7  waa  not  entitled  to 
«,  and  the  party  paying  was  bound  to 
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have  it  refiinded  on  motion.    Langloit  v.   WaU 
ton,  12L.C.B.  237,  S.C.  1832. 

1468.  The  prothonotary  is  not  entitled  to  the 
fee  upon  a  reiMrtorcollocation,if  the  report  have 
been  set  aaide  upon  collocation  and  another  re- 
port prepared.  Daieson  exp.,  12  L.  C.  R.  414, 
S.  C.  1862. 

V.  Liability  op. 

1469.  On  a  rule  against  the  prothonotary  or 
clerk  of  the  court  for  contempt  in  llie  non-pro- 
duction of  a  record,  the  parties  will  be  ordered 
to  purge  themselves  ot  all  Itnowledge  in  the 
mailer.  .tfOT-3anv.Fafcif,9L.C.J.169,C.C.  1866. 

1460.  Where  an  order  of  the  Superior  Court 
had  issued  enjoining  the  late  prothonotary  of 
that  court,  Hesars.  Monk,  Coflin  &  Papineau, 
or  their  repreaentatives,  to  pay  a  certain  sum  of 
money  deposited  with  them  in  their  capacity  of 
auch  prothonotary — Held,  confirming  the  judg- 
ment of  the  court  below,  that  not  withstand  I  ne 
both  Monk  and  Coflin  were  dead  when  such 
order  issued,  and  notwithstanding  that  Papineau 
had  been  reappointed  with  other  associates,  and 
that  neither  of  the  tbi'ee  individuals  or  their 
representatives  were  parlies  to  the  case,  the 
order  was  valid,  and  the  seid  Papineau  l^eing 
still  an  officer  of  the  court  was  liable  to  be 
summarily  impleaded  and  imprisoned,  by  rule- 
for  eonfrotni^^porcorp*,  for  non-comp!ianoe  with 
said  order  or  judgment.  Papineau  it  Giiy  et  al., 
16  L.  C.  J.  127,  Q.  B.  &  13  L.  C.  J.  281,  8.  C. 
1871. 

1461.  And  held,&\x,  that  the  said  Papineau, 
notwithstanding  that  by  the  terms  of  his  ap- 
pointment by  the  Government,  and  the  no- 
tarial agreement  between  himself  and  hie 
colleagues,  had  no  control  over  the  busineas  of 
the  said  Superior  Court,  or  over  the  nioneys  re- 
ceived by  the  said  late  prothonotary,  his  power 
and  remuneration  being  limited  to  the  bnsinese 
and  emoluments  of  the  Circuit  Court,  he  was 
nevertheless  liable  for  all  moneys  which  at  any 
time  had  been  deposited  with  the  said  late 
prothonotary    lb. 

VI.  Powers  or. 

1462.  In  a  case  brought  under  the  Lessor  and 
Lessee  Act  in  which  judgment  had  been  rendered 
by  de&ult — Held,  on  opposition  andapp^,  that 
the  deputy  prothonotary  had  power  lo  render 


of  the  judge.     Waggoner  &  Richer 
et  al.,  13  L.  C.  R.  102,  Q.  B.  1862. 

1463.  Where  the  plaintiff  sued  on  a  bond 
signed  by  the  defendant  and  snotber,  given  for 
the  security  of  the  Richelieu  Company,  in  a  suit 
in  revendicalion  brought  by  one  Jarvis  against 
the  company,  and  the  defendant  demurred 
on  the  ground  that  the  bond  on  which  the 
plaintiff's  action  was  founded  was  not  a  legal 
and  valid  one,  and  that  the  prothonotary  of  Uie 
Superior  Court,  before  whom  the  bond  was 
given,  had  not  the  power  to  take  or  receive  the 
same — Held,  that  the  objection  was  well  taken, 
as  the  prothonotary  had  power  given  him  by 
the  statute  to  receive  bonds  in  appeal  and  no 
O^er.  The  Chnadian  Inland  Steam  Navigation 
(hmMnt/  V.  Beiffemtein,  13  L.  C.  R.  370,  S.  C. 
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1464.  The  prothonotary  of  a  district,  the 
judge  of  whicn  is  bound  by  law  to  reside  in 
another  district,  may  grant  a  petition  without 
«etting  forth  the  absence  of  the  judge.  I^nch 
V.  Duncan  &  Duncan  &  Lunch,  15  L.  C.  J.  222, 
S.  C.  R.  1871 ;  465  C.  C  P. 

1466.  The  joint  prothonotary  has  a  right  to 
receive  an  amdavit  intended  to  make  proof  in 
another  district,  and  that  even  when  such  affi- 
davit has  been  received  before  a  judge  of  the 
Superior  Court.  Trahan  v.  Oagnon  &  Oagnon, 
17  L.  C.  J.  33.3,  S.  C.  1873 ;  30  *C.  C.  P. 

1466.  The  prothonotary  has  power  to  tax  a 
"bill  of  coets  in  the  absence  of  the  judge.  Lynch 
^t  ah  V.  Tyre  k  St.  Amour,  6  R.  L.  417,  S.  C. 
1874;479  0.  C.P. 

VII.  Power  op  Deputy. 

1467.  On  an  exception  to  the  form  filed  on  the 
ground  that  the  female  plaintiff  had  been 
•authorized  d  ester  en  justice  by  the  deputy 
prothonotary — Held,  that  as  the  said  authoriza- 
4.ion  did  not  set  forth  that  it  was  panted  in  the 
absence  of  the  judge  of  the  distnct,  in  accord- 
ance wifh  art.  465  of  the  Code  of  Procedure,  that 
it  was  ultra  vires,  and  the  exception  was  main- 
tained. Dubi  y.  Mazurette,  6  K.  L.  247,  S.  C, 
&  Filion  V.  Lacombe,  5  R.  L.  248,  C.  C.  1871. 

1468.  A  deputy  prothonotary  in  the  absence 
of  a  judge  has  no  power  to  fix  the  amount  of 
unliquidated  damages  and  interest  upon  which 
to  base  the  issue  of  a  writ  of  capias.  Warthen 
V.  Molt,  3  R.  L.  702,  S.  C.  R.  1872. 

1469.  An  affidavit  for  capias  may  be  sworn 
before  a  deputy  prothonotary.  Themoisic  Iron 
Ompatiyk  Olsen,lS  L.  C.J.  29,  Q.B.  1874; 
603  C.  C.  P. 

1470.  A  deputy  prothonotary  has  power  to 
autho^'ize  a  tutor  to  take  up  the  instance  in 
and  prodecute  an  action  en  partage  already 
begun  by  the  auteur  of  the  minor.  Cutting 
A  Gordon,  19  L.  C.  J.  139,  Q.  B.  1876. 

VIII.  Rights  of. 

1471.  The  prothonotary  has  not  the  right  to 
«xact  payment  of  his  fees  before  rendering  the 
service  for  which  such  fees  are  claimed.  Plamon- 
-don  et  cU.  v.  Sauvageau,  12  L.  C.  R.  333,  S.  C. 
1861. 
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TROVINCIAL  LEGISLATURE— &6 
LEGISLATURE  OF  QUEBEC. 


PROVINCIAL    POLICE— /Sf6« 
POLICE. 


PROVINCIAL  SECRETARY. 

I.  Right  of,  to  withhold  Documents,  see 
PRIVILEGED  COMMUNICATIONS. 


PUBLICATION. 

I.  Of  ADyERTISEMEKTS  OF  JUDIOIAL  SaLB,  Ht 

SALE. 

II.  Of  Electioit  Petition,  see  ELECTION 
LAW. 


PUBUC  MONEYS. 

I.  Exempt  from  Attachmbht. 

1472.  Moneys  payable  on  account  of  a  pend- 
ing contract  with  the  war  department,  for  the 
erection  of  fortifications  in  the  proyince,  are  not 
liable  to  attachment.  Fitts  y.  PUon  et  dL  k 
Her  Majesty's  Secretary  of  State  for  the  War 
Department  et  ah,  12  L.  C.  J.  28d,  S.  C.  k  13 
L.  C.  J.  165,  S.  C.  R.  1869. 


PUBLIC  NirtSANCE— Se«    NUI- 
SANCE. 


PROVISIONAL    POSSESSION— See 
POSSESSION. 


PUBLIC  OFFICER. 

I.  Action  Against,  1473-1476. 

II.  Fees  of,  1476. 

in.  Liability  of,  1477-1481. 
IV.  Who  is,  see  CIVIL  STATUS. 

I.  Action  Aoaikst. 

1473.  An  action  will  lie  to  recoyer  exorbitant 
fees  paid  to  custom  house  officials,  and  such 
action  may  be  brought  in  the  name  of  the 
owner  of  the  vessel  although  the  fees  were  navl 
by  the  master.  Price  y.  Percival,  8.  B.  iSSi 
K.  B.  1825. 

1474.  And  held,  also,  that  he  could  not 
object  that  such  action  should  haye  been  com* 
menced  within  three  months  from  the  time 
such  fees  were  paid.  lb.,  &  S.  R.  179 ;  K.  B.  1824. 

1475.  But  in  an  action  of  trespass  against  a 
road  suryeyor,  who  had  acted  under  an  order  of 
the  Court  of  Quarter  Sessions,  for  entering  the 
plaintifTs  close  and  destroying  certain  bnild- 
ings — Held,  that  it  should  ne  oroaght  within 
three  months  afVer  the  right  of  action  accrued. 
Connor  &  Larue  et  al.,  S.  B.  338,  K.  B,  1828. 

II.  Fees  of. 

1476.  No  fees  of  office  can  be  exacted  by  a 
public  officer  unless  established  by^  legislatire 
enactment  or  by  ancient  usage  which  pre^p- 
poees  the  sanction  of  legislative  aathoritr. 
Price  &  Percival,  S.  R.  189,  K.  B.  1825. 

in.  Liability  of. 

1477.  A  road  inspector  of  a  municipality  »  • 
public  officer,  and  no  action  will  lie  aeainst  him 
for  the  recovery  of  fees  due  to  the  clerk  of  the 
neace  for  services  performed  by  order  of  the 
Court  of  Quarter  Sessions.  Landry  A  Baillargi 
2  Rev.  de  Ug,  470,  K.  B.  1819  &  PerrauU  r. 
Baillarg^,  1  Rev.  dfe  L6g.  347,  K.  B.  1814, 

1478.  An  officer  of  the  €K>yemmeiit  who  con- 


tracis  for  the  public  is  not  pereonallr  liable. 
Goadenough  t.  jyEalimauvilU,  2  Bev.  de  L6g. 
124,  &  Scott  &  lAnthay,  3  Rev.  de  Ug.  208, 
K.  B. 1818. 

14T9.  Kor  will  an  action  for  trespass  lie 
tg:ikinEt  an  officer  who  executes  a  wnt  issued 
npon  a  jud^ent  rendered  by  an  inferior  court, 
in  a  matter  over  which  such  court  bad  juris- 
•liclion.  Goudie  &  Lattgloit,  2  Rev.  de  Wg.  670, 
S.B.1819. 

1480.  Nor  will  an  action  lie  against  a  i<nu 
mjrrr  for  an  act  done  in  obedience  to  aproc^ 


Doijme  &.  AnelU,  1  Rev.  de  U>g.  3TT,  K. 
1820. 

1461.  Bat  an  attachment  will  He  against  two 
persons,  appointed  l^  coinrniHsioD  from  the 
crown  to  the  office  of  sherlfT,  for  the  non-p»y- 
m^at  of  moneys  borrowed  by  one  of  them, 
although  the  other  ma;  not  have  assumed  the 
dutie>?  of  the  office,  or  have  noted  in  any  manner 
under  their  oommission.  Black  v.  Ntlaloa  & 
Budden,  S.  R.  298,  E.  B.  1828. 


PUBLIC  OFFICES. 

1.  Sale  ok  Tbihsfek  or. 

1483.  Where  the  clerk  of  the  crown  agreed 
vilh  hie  son  to  remgn  his  office  to  him,  as  such, 
on  condition  of  sbsring  the  revenue  during  the 
remainder  of  his  life — Held,  on  an  action  snb- 
?(qaentty  hod  by  the  heirs  of  the  father  for  a 
portion  of  the  revenue,  that  the  action,  as  re- 
gxrding  the  transfer  of  the  office,  was  null  and 
•oiJ.  DelUU  V.  DtlUU,  3  Rev.  de  Ug.  244, 
43.  B,  1848. 

PUBLIC  PROPERTY— See  PRO- 
PERTY. 
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I.  Who  abb. 

1483.  In  a  cas< 
treasurer  of  thelatf 
meni— jBrW,  that  ; 
was  emploved  in 
Majesty.  Segina  ' 
Q.  B. 1873. 
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QUANTUM  MERUIT 1  1103 

QUEBEC 1103 
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QUEEN'S  BENCH 1103 
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QUEEN'S  PRINTER 1104 

QUESTIONS 2  IIH 
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QUALIFICATION. 

I.  Of   Members   of    Leoislatiye   Counoil, 
see  LEGISLATIVE  COUNCIL. 

II.  Of  Municipal  Electors,  see  MUNICI- 
PAL CORPORATIONS. 


QUANTUM  MEEUIT. 

I.  Action  for,  see  ACTION. 

1 .  No  action  for  a  quantum  meruit  for  road 
work  will  lie  a^inst  a  municipal  corporation 
under  the  Municipal  Code.  Boutdle  v.  The 
Corporation  of  the  Village  of  DanmUe,  6 
R.  L.  2,  C.  C.  1874. 


QUEBEC. 

I.  Limits  of   District  of,  se^  JURISDIC- 
TION OVER  RiYBR  St.  Lawrence. 


QUEBEC  HARBOUR 
I.  Rules  of,  see  MARITIME  LAW. 


QUEBEC  LEGISLATUEE— See 
LEGISLATURE. 


QUEBEC  NORTH  SHORE  TURN- 
PIKE ROAD  TRUSTEES  —  iSee 
TRUSTEES. 


QUEEN'S  BENCH. 

I.  Affeal  to,  see  APPEAL. 

U.  Jurisdiction  of,  see  JURISDICTION. 


QUEEN'S  PRINTER. 

I.  Liability  for  Adyertisements  Published 
BY,  see  SHERIFF,  Liability  of. 


QUESTIONS. 

1.  Of  Law  or  Fact. 

2.  Action  was  brought  to  reooYer  the  Ymlae  of  a 
quantity  of  wheat,  etc.,  which  had  been  shipped 
on  the  steamship  St.  Patrick,  and  which  had  been 
lost  by  the  sinking  of  the  vessel  in  the  harboor 
of  Montreal.  The  defendant  pleaded,  among 
other  things,  that  theY  were  not  liable  if  the 
goods  were  capable  of  being  coYered  by  insur- 
ance, and  that  the  loss  which  accraed  was  one 
which  was  capable  of  being  covered  by  insur- 
ance. On  motion  for  judgment  nan  U^UtHU 
veredicto  f  and  for  judgment  on  the  Yeidict — Held, 
that  the  question  whether  the  Ices  was  one 
capable  of  being  covered  by  insurance  or  doc 
was  one  of  law  and  not  of  pure  fact.  Butters  ei 
al.  &  Allan  et  al.,  20  L.  C.  J.  137,8.  C.  R.1875. 


QUI   TAM   ACTION— 5e«  ACTION. 


QUO  WAEEANTO. 

I.  Answer  to  Petition  for,  3,  4. 
n.  Appeal  from  Judgment  on,  5. 
m.  Delay  on,  6. 

IV.  Form  of  Writ,  see  Writ  of, 

V.  Jurisdiction  in  Matters  of,  7. 

VI.  Order  of  Judge  for,  8. 

VII.  Petition  for,  ^IL 

VIII.  Pleading  in  Gases  of,  12,  13. 

IX.  Procedure  in,  14-16. 

X.  Writ  of,  17, 18. 

I.  Answer  to  Petition  for. 

3.  Where  a  petition  for  quo  waarrofUo  w9s 
serYed  on  the  oefendant  to  shew  by  what  n^bt 


te  held  cbepoeition  ora  municipal  councillor  h 
Si.  Norbert  d'Arthabaaka— jffeirf,  on  demurrer  U 
the  pleas  of  the  derendant,  that  the  defendant 
■as  nol  obliged  to  ^o  beyond  the  demand  of  the 
peiitioner,  and  having  indicated  bj  what  author- 
ili  be  held  the  office,  the  demand  was  refiined. 
BWirara  v.  Juneau,  7  L.  C.  J.  63,  S.  C.  1863. 

I.  But  held,  subsequently,  on  the  mertte,  tha_ 
IS  ijie  defendant  had  neglected  to  prove  that  the 
declion  itself  had  been  held  according  to  law,  gall; 
am)  is  the  burden  of  proof  was  on  him  to  shew  Scho 
ii,  iliat  he  must  give  up  or  be  removed  from  the  Ihab 
Mid  office  with  costfl.  lb.,  &  l^lboi  v.  Pacaud, 
71,.  C.J.  6T,  8.  C.  1863. 

II,  Appeal  from  Judgment  on. 

,5.  Held,  dismissing  a  motion  for  leave  to 
ippckltothe  Priv;  Council,  that  no  such  appeal 
»iiold  lie  in  cases  of  quo  tcoTTanto,  Pacaud  & 
Gagiii,  17  L.  C.  B,  357,  Q.  B,  186T. 

ni.  Deuy  0.1. 

6-  A  delay  of  three  davs,  when  in  conformity 
Kilii  art.  1000  of  Ihe  Code  of  Procedure,  is 
?ufficienl  on   the  service  of  a  writ  of  quo  aar- 

riat/i       Biirtni,    v      Knyraaiid  &   Gouijl  el  at.,    5 

"»•'"■         Sri 

I  "  to  Judge  Polette,     ?/  *! 
rt  having  and  exercis- 
trjct  of  Three  Rivers," 
unal  and  ofthejudge, 
en  of  by  the  English 


furtl 

it  of  quo  warranlo  is  to  ht 
le  absence  of  stamps,  41,  a 
it   is  presented   may      cap 
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with  costs.  Boux  &  The  Grand  Trunk  /Railway 
C&mvany  of  Canada  &  Roy  v.  The  Grand  TrunJc 
Railway  Company  0}  Canada  &  Dubord  v.  The 
Grand  Trunk  Railway  Company  of  Canada,  14 
L.  C.  R.  140,  C.  C.  1864. 

7.  Action  was  brought  against  a  railway  com- 
pany to  recover  the  value  of  two  horses  killed 
on  the  track  after  the  fences  had  been  taken 
down  for  the  winter — Heldy  reversing  the  judg- 
ment of  the  court  below,  that  after  the  first  of 
December,  when  the  fences  dividing  the  railway 
track  from  the  adjoining  properties  are  taken 
down,  the  company  cannot  be  responsible  for 
the  loss  of  cattle  killed  on  the  track.  The 
Montreal  and  Champlain  Railway  Company  & 
Ferras,  16  L.  C.  R.  443,  &  2  L.  C.  L.  J.  17, 
Q. B.  1866. 

8.  The  plaintiff  brought  action  of  damages, 
alleging  that  the  defendants  so  negligently  and 
carelessly  managed  their  railroad  and  locomo- 
tives thereon,  that  they  caused  their  cars  to 
come  violently  in  collision  with  a  horse  belong- 
ing to  the  plain tii!',  whereby  the  horse  was  in- 
jured, etc.  The  neglect  consisted  in  running 
their  cars  across  the  public  highway  without 
stationing  any  person  there  for  the  purpose  of 
warning  persons  on  the  highway,  whicn  was, 
from  the  situation  of  the  crossing,  absolutely 
necessary,  and  for  want  of  which  the  said  high- 
way was  dangerous  to  travellers  going  over  the 
said  crossing.  The  damages  claimed  were  $140, 
and  the  plea  was  a  defense  en  fait.  The  action 
was  dismissed  in  the  Superior  Court,  and  on 
review  had — Held,  that  a  party  sueing  for  dam- 
ages, the  result  of  negligence,  must  himself  be 
without  any  fault, and  have  used  ordinary  care; 
and  where  injury  has  resulted  from  the  negli- 
gence of  both  parties,  without  any  intentional 
wrong  on  the  part  of  either,  no  action  would  lie. 
Moffati  V.  The  Gi^and  Trunk  Company  of  Can- 
ada, 16  L.  C.  R.  231,  S.  C.  R  1866. 

9.  Ueldy  also,  that  the  burden^of  proof  in  such 
case  was  on  the  plaintiff  to  shew  that  there  was 
culpable  negligence  on  the  part  of  the  defen- 
dants, and  that  he  himself  exercised  due  care, 
lb. 

10.  For  Damage. — ^In  an  action  of  damages 
against  the  contractor  of  a  railway  for  injury 
caused  to  the  plaintiff  bv  the  construction  of 
ditches  in  connection  witn  the  railway,  which 
ran  across  plaintiff's  property — Held,  reversing 
the  judgment  of  the  court  below,  that  the  action 
sliould  have  been  brought  against  the  contrac- 
tors, unless  by  their  malfeasance  they  had  ren- 
dered themselves  personally  liable.  Jackson  et 
al.  &  Faquet,  4  L.  C.  R.  495,  Q.  B.  1864. 

11.  Action  of  damages  was  brought  by  the 
plaintiff  by  reason  of  his  land  having  been  over- 
flowed, in  consequence  of  the  neglect  of  the  ap- 
pellants to  keep  the  ditches  on  each  side  of  the 
railway  in  proper  order — Held,  confirming  the 
judgment  of  the  court  below,  that  as  the  ditches 
in  question  had  been  cut  by  the  defendants  to 
carry  off  the  surplus  water,  and  were  so  cut  as 
to  conduct  the  water  into  a  water  course  run- 
ning through  plain tifTe  land,  which  was  there- 
by flooded,  and  damage  ensued,  that  the  defen- 
dants were  responsible,  notwithstanding  the  rule 
of  law,  "  that  he  who,  in  the  construction  of 
any  work  upon  his  property,  uses  his  right  with- 
out violating  any  rule  of  law  or  usage,  or  title 
or  contrary  possession,  is  not  held  for  tlie  dam- 


age resulting  therefrom."  The  Grand  Tmnk 
Railway  Company  of  Canada  &  MivilU,  U 
L.  C.  R.  469,  Q.  B.  1864. 

12.  For  Neglecting  to  Transfer  Shares.— Ac- 
tion waa  brought  a^inst  a  railway  companr 
for  neglecting  to  register  a  transfer  of  shares  in 
the  books  of  the  company,  which  had  been  innh- 
ferredrby  the  creditor  to  the  plaintiff  as  collate 
ral  security,  the  arrangement  being  that  the. 
creditor  should  sell  the  shares  at  the  best  rate, 
and,  after  deducting  the  amount  of  his  claim, 
pay  over  to  the  plaintiff  the  balance,  and,  atler 
repeated  demands  upon  the  comj)any  to  register 
the  shares  they  were  finally  registered  and  sold, 
but,  in  the  interim,  a  great  depreciatioo  ha/i 
taken  place  in  the  value  of  the  shares,  and  ike 
plaintiff  brought  action  by  way  of  damages  hi 
the  difference — Held,  reversing  the  judgment  of 
the  court  below,  that  the  action  was  well 
founded,  and  judgment  went  accordin|Iy.* 
Webster  &  The  Grand   Trunk  Railway  Vm- 

pany  of  Canada,  3  L.  C.  J.  148,  Q.  B.  1859. 

13.  For  Public  Works. — A  municipality 
brought  action  against  the  Grand  Trunk  Rail- 
way Company  to  compel  it  to  build  a  bridge 
over  its  railway  at  a  {X)int  where  the  plaiQtiS'& 
had  bv  prochs-verbal  ordered  that  a  public  roa4 
shoulcl  cross — Held,  confirming  the  judgment 
of  the  court  below,  that  magistrates  have  no 
right  to  impose  upon  railway  companies  the 
obligation  of  perfoiyning  works  in  relation  t«> 
public  roads,  independent  of  those  required  f  tr 
its  railway.  The  Corporation  of  the  Farish  of 
St.  Liboire  &  Hie  Grand  Trunk  Railwav  Com- 
pany of  Canada,  16  L.  C.  R.  198 &  1  L.  C.  L.  J. 
64,  Q.B.  1865. 

IV.  Liability  of  Manager. 

14.  The  managing-director  of  a  railway  com 
pany  is  not  liable  to  an  indictment  for  man 
slaughter  by  reason  of  the  omission  to  do  some- 
thing which  the   company  was   not   bound  w 
do  hy  its  charter,  although  he  had  persoDaih 

?iromised  to  do  so.    Brydges  exp.,  18  L.  C  J 
41,  Q.  B.  1874. 

y.  Liability  of  Shareholders. 


i- 


15.  In  an  action  by  the  transferee  of  a  cred 
tor  of  the  Montreal  and  Bytown  Railway  Con 
pany  against  one  of  the  stockholders  of  tfie  coir. 
pany — Held,  that  the  irregularities  in  a  nom- 
nation  of  appointment  of  directors  of  the  com- 
pany, incorporated  under  a  special  charter, 
would  not  discharge  the  liability  of  the  shan- 
holders  under  the  statute  14  and  i5  Vic.  cap.  51. 
sec.  19.  Eolland  v.  Ostell,  2  L.  C.  J.  274,  S.l. 
1858. 

16.  Where  a  subscription  of  stock  in  a  rail- 
way company  is  conditional,  no  action  will  lit 
against  the  subscribers  until  the  condition  i.*  tuS- 
filled.  Rodgers  et  al,  S  Laurent,  13  L.  C.  »1. 
175,  Q.  B.  1863. 


*  Sbarefl  in  the  undertaking  may,  hv  tb«  narfier,  !v- 
sold  and  disposed  of  by  instniment  m  wrlnng.  to  l^ 
made  in  duplicate,  one  part  of  which  shall  be  ddiwrpa 
to  the  directors  to  be  ilied  and  kept  for  Uie  ate  of  tbe 
company,  and  an  entry  thereof  shall  be  made  in  a  bwk 
to  be  kept  for  that  purpoM.  and  no  interest  on  tbeshaifs 
transferred  shall  be  paid  by  the  purchaser,  ttntfl  nch  di* 
plicate  is  so  deliTered,  filed  and  enterad.  Q.  23L  Tic.  os^ 
51,  sec  17. 


t  of  ten  Rhares  aubBcriW 
tiy  ibt  (iefendant  in  a  small  book  opened  by  the 
Sfcretary  of  the  company,  aa  &  special  sub- 
fcription  ILat,  by  which  the  defendaat  agreed  to 
pav  for  the  t«n  shares  when  the  railway  m  quea- 
[ion  rsD  to  Weet  Farnham,  and  on  condition  that . 
it  waa  conatructed  to  Qranby,  "  or  within  three- 
"qnarlere  of  a  mile  from  my  tannery  " — Held, 
thai  although  the  railway  in  question  did  not  run 
to  HithiD  ihree-quartere  of  a  mile  of  defendant's 
tannery,  that  as  it  ran  near  to  it,  the  condition 
waa  substantially  fulfilled,  and  that  the  de- 
iVndaot  was  liable  to  pay  for  the  uiid  sliares, 
and  that,  without  regular  calls  having  been 
iD^e  therefor,  the  aubacription  being  a  special 
one.  The  Startetead,  Shefford  and  CKambly 
SaHwau  Company  v.  Brigham,  IT  L.  C  B.  64, 
S.  C.  1866. 

18.  The  plwntiSa,  an  American  railway 
company,  were  induced  to  extend  their  railway 
to  the  Canadian  line  on  the  condition  that 
iboae  in  the  neighborhood  of  the  line  would 
■•ubKribe  a  certain  amount  of  the  money  necea- 
^ary  to  do  so.  The  defendants  aubscribed  for 
two  shares  on  the  following  condition;  "  if  I 
obtain  my  money  from  the  St.  Lawrence  Road." 
Subsequently  the  defendant  refused  to  pay  the 
instalment  or  call  upon  his  shares,  and  to  an 
Mtion  by  the  company,  pleaded  that  the  money 
had  been  anhacribed  on  the  understanding  that 
the  lerminus  of  the  road  was  to  be  fixed  at  Derby 
Line  Village,  whereas  it  was  fixed,  contrary  to 
the  wishes  of  defendant,  at  Walker  place,  which 
■was  some  diatance  off—Held,  confirming  the 
judgment  of  the  Superior  Court  and  reversing 
that  of  the  Court  of  Review,  that  the  company 
Here  not  bound  to  lix  the  terminus  of  the  road 
al  the  place  indicated  by  defendant,  but  were 
at  liberty  to  select  as  its  terminus  any  conve- 
nient pl&ce  on  the  boundary  line,  and  that 
defendaut  could  not  be  relieved  from  his  obliga- 
tion noder  auch  contract  in  consequence  thereof- 
Tht  Ommeeiieut  and  Paatwnpnc  Railway  Com- 
ra«iandCottutock,\  B.L.589,  Q.  B.  18T0. 

VI.  Powers  op. 

19.  Proceedings  were  taken  fc 


.Q  the  buainesaof  I 
if  Montreal,  and  conveyed  treieht   to 

the  city  to  their  depots,  and  had 
oils  and  freight  for  such  conveyance 
he  authority  of  any  by-law  approved 
iremor  in  council,  injorioualy  to  the 
mI  citiiens  of  Montreal,  and  a  judg- 
I  prayed  for,  declaring  that  in  eo  doing 
ezercised  a  franchise  not  conferred  by 
Lzoeeded  thei  r  legal  powers ,  and  praying 

the  company  be  enjoined  to  abstain 


tal  to  their 
Her  V.  The 
Canada, 16 
1B65. 

20.  And 
shown  that 
aa  to  jiietiO 
for.     lb. 


fare-&M 
conductor 
the  provi8i< 
Reffina  v. 
The  Grana 
da  &  Ouni 

Viri.  Pi 

22.  To  a 
injuries  su 
railway  of 
the  defend 


e  company  be  enjoined 
g  the  occupation  of  carters  within  the 
sntreal,  and  be  restrained  from  carry- 
it  between  the  railway  depolii  and  the 


_    _...     ,  the 

lefendants,  that  the  company  had  a 
amploy  particular  carters  exclusively 
ling  and  delivering  freight,  where  the 
showed  that  such  practice  waa  not  in- 
lut,  on  the  contrary,  advantageous  to 
bI  pnbli"  -"-^  ~-.~-...—  -oo  ..." 


was  inciden- 


apply  ti 
by  the  i 


Company, 
Bottchervi. 
Company, 
shall  y.  Ti 
Canada, 1 
2S.  And 

father,  wh 
the  railwi 
scribed  b} 
dismiaaed, 
Baihoay 
S.  C.  1H57 

IX.  PRI 

24.  Whi 
company  1 
scribed  by 
prescript  Li 

Patsumm 
stock,  1  R 

XI.  Rig 
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RAILWAYS. 


BECEIPT. 


111^ 


nee,  after  payment  of  working  expenees,  applied 
to  Day  the  interest  on  euch  preferential  bonds, 
ana  asked  that  judgment  be  rendered  in  his 
favor  for  the  oveidue  interest  on  the  coupons 
held  by  him,  and  that  the  court  do  name  a 
seqtiestre  (Receiver)  by  whom  the  railway  might 
be  worked  under  the  direction  of  the  court,  and 
its  proceeds  applied  as  aforesaid — Held,  that  the 
company  was  personally  indebted  to  the  plain- 
tiff m  the  amount  claimed,  for  which  judgment 
would  go  with  costs ;  but  it  ^ivas  not  in  the  power 
of  the  court  to  ^rant  the  other  conclusions  of  the 
plaintiffs  petition,  inasmuch  as  a  Receiver  is 
unknown  to  the  courts  of  this  Province,  and  to 
sequestrate  the  property  would  be  to  take  it  out 
of  the  hands  of  the  directors,  who  were  appointed 
under  authority  of  parliament,  and  under  whose 
authority  only  they  could  be  deprived  of  their 
TOwers ;  and  moreover  because  tne  law  of  this 
Province,  regarding  the  sequestration  of  prop- 
erty, does  not  for  these  reasons  apply  to  the 
juaicial  sequestration  of  the  property  of  bodies 
corporate.  Morrison  v.  The  Grand  Trunk 
JRailway  Company  of  Canada^  6  L.  C.  J.  313, 
S.  C.  1861. 

XII.  RoLUNO  Stock  of. 

26.  The  rolling  stock  of  a  railway  in  Lower 
Canada  is  a  part  of  its  realty,  being  immove- 
able by  destination,  and  as  such  is  not  liable  to 
seizure  under  a  writ  of  execution  de  bonis.  The 
Grand  Trunk  Railway  Company  v.  The 
Eastern  Townships  Bank,  10  L.  C.  J.  11  k  16 
L.  C.  R.  173  &  1  L.  C.  L.  J.  63,  Q.  B.  1865  j 
376  &  389  C.  C. 

XVL  Transfer  of  Shares,  see  Liabiutt 

OF. 

,  27.  Where  a  petition  for  a  mandamus  was 
demanded  aeainst  a  railway  company  to  compel 
it  to  make  the  necessary  entries  m  their  book  of 
the  sale  to  the  petitioner  of  a  number  of  shares 
in  the  capital  stock  of  the  company — Held,  to 
be  the  duty  of  a  clerk  or  secretary  to  enter  the 
names  and  places  of  residence  of  the  owners  of 
stock  in  the  company,  and  that  the  Superior 
Court  had  jurisdiction  to  enforce  such  duty 
under  12  Vic.  cap.  41.  McDonald  y.  The  Mont- 
real and  New  York  Railway  Company,  6  L.  C.  R. 
232,  S.  C.  1866. 

28.  Action  was  brought  for  the  recovery  of 
unpaid  shares  in  the  stock  of  a  railway  com- 
pany by  a  creditor  of  the  company  against  a 
shareholder — Held,  that  notwithstancnng  the 
transfer  of  the  h1i ares  by  the  defendant,  previous 
to  the  institution  of  the  action,  that  the  plaintiff 
would  be  entitle*!  to  recover,  if  the  debt  accrued 
and  became  due  while  the  shares  were  in  the 
defendant's  name  in  the  books  of  the  company.* 
Cockbum  v.  Beaudry,  2  L.  C.  J.  283,  S.  C.  1868. 


*  Each  shareholder  shall  be  ivdlvldaany  Ilabto  to  the 
oreditori  of  the  company  in  an  amount  equal  to  the 
amount  ubpaid  on  the  stock  held  by  him,  for  the  debts 
and  liabilities  thereof,  and  until  the  whole  amount  of  bis 
stock  has  been  paid  up,  but  shall  not  be  liable  to  an 
action  therefor  before  an  execution  acainst  the  oompanv 
has  been  returned  unaatiafied  in  whole  or  in  part.  Q.  83 
Tie.  cap.  61,  sec.  18. 


EATIFICATION^ 

I.  Effect  of,  see  MARRIAGE,  TUTOR- 
SHIP, &o, 

II.  Of  Aooeptanoe  of  Dokatxov,  mc  DONA- 
TION, AOOEPTAKOB  OP. 

ni.  Of  Aote  of  Birth,  see  ACTE. 

IV.  Of  Deeds,  see  DEEDS. 

V.  Of  Sale,  see  SALE. 

VI.  Of  Title,  see  CONFIRMATION  OP 
TITLE 

VII.  *  Of    Transaotioh,    see    TRANSAC- 
TION. 


REAL  RIGHT. 

I.  What  is. 

29.  Where  the  lesislatare  granted  a  privneee 
to  a  person  to  build  a  bridge  and  charge  toUe 
therefor,  prohibiting  at  the  same  time  au  other 
persons  from  building  a  similar  bridee  for  gain 
within  certain  limits  from  said  bridge — Aid, 
that  this  did  not  give  to  the  grantee  a  real  rip;ht 
such  as  would  found  an  action  en  canqflamU 
or  possessory  action.  Girard  t.  Bcukaiger 
etal.,  17  L.  C.  J.  263,  S.  C.  1872. 


REALTY— S«€  PROPERTY,;  Descrip- 

TION  OF. 


REALIZATION— See  MOBILIZA- 
TION. 


REBELLION  A  JUSTICE— iSee  EXE- 
CUTION,  IMPRISONMENT,  &c. 


RECEIPT. 

I.  Date  of,  30. 

II.  Evidekce  of,  31. 

III.  Mat  be  Set  Aside,  32,  33. 

IV.  Obtained  by  Fraud,  34. 

V.  Proof  by,  35. 

VI.  Signature  of,  36. 

I.  Date  of. 

30.  Where  the  defendant  to  an  action  for  the  ba- 
lance of  an  account  pleaded  that  the  aocoapt  wa« 
settled,  being  receipted  across  the  face  of  it,  aad 
the  plaintift  replied  that  there  was  no  dale  to  the 
receipt,  but  the  party  who  si^ed  it  was  brought 
up  to  swear  to  tue  date  on  which  it  was  aiened 
—Held,  to  be  sufficient,  and  the  action  would  be 
dismissed.  Wtshaw  v.  Gilmour  ei  ctZ.,1  L.  C.  L. J. 
69,  S.  C.  1865. 

II.  Evidekce  of. 

31.  In  an  action  on  a  promissory  noH/t^^HM, 
that  evidence  may  be  adduced  to  exi>lani  an 
agreement  which  is  not  clearly  defined  in  a  re- 
ceipt  which  has  been  granted  and  whiek  is  prv- 
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EECUSATION. 


KEGISTRAR. 


1120 


tioned  in  the  8th  Art.  of  the  Ordinance  must  be 
hatred  on  the  part  of  the  judge,  and  must  be  so 
alleged  and  proved,  failing  which  the  reasons 
of  recusation  will  be  held  to  be  impertinent. 
Benaud  &  Quay,  8  L.  C.  R.  246,  Q.  B.  1858 ; 
176,  sec.  5,  C.  C.  P. 

41 .  And  held,  further,  that  the  hatred  therein 
mentioned  (inimitie  capiiale)  must  be  a  decided 
hatred,  known  and  manifest,  such  as  would  re- 
sult from  the  killing  of  some  near  relative  of  the 
person  urging  such  recusation,  or  the  result  of 
differences  or  personal  encounters  between  such 
person  and  the  jud^e  which  would  create  a  feel- 
mg  of  revenge,  which  might  lead  to  using  the 
opportunity  of  destroying  the  life,  the  honor  or 
personal  advantage  of  one's  enemy.    lb. 

42.  A  qui  tarn  action  was  taken  against  cer- 
tain parties  who  had  constructed  a  bridge  in 
partnership,  and  collected  and  received  toll  there- 
for, without  depositing  a  declaration  of  partner- 
ship, in  accordance  with  the  terms  of  the  statute, 
and  the  only  judge  in  the  district  in  which  the 
action  was  brought  was  one  of  the  original 
parties  to  the  partnership,  but  had  since  ceased 
to  have  any  interest  therein — Held,  that  this 
did  not  give  rise  to  a  demand  in  recusation. 
Leclerc  qui  tarn  v.  Bilodeau,  12  L.  C.  J.  20  & 
4  C.  L.  J.  42,  C.  C.  1867. 

43.  But  where  a  judge  had  in  an  action  be- 
tween the  same  parties,  but  in  another  court, 
expressed  his  opinion  and  delivered  judgment  in 
■accordance  therewith  on  the  pretensions  of  the 
parties,  which  pretensions  were  to  be  urged  in  the 
second  case — Meld,  that  he  should  refrain  from 
flitting.  Hall  &  Bryan,  13  L.  C.  J.  262,  Q.  B. 
1869;  176,  sec.  6,  C.  C.  P. 

44.  Roman  Catholic  judges,  in  cases  involving 
the  right  of  the  civil  power  to  entertain  an  appeal 
in  the  nature  of  an  appel  comme  d^ahua,  cannot 
be  recused  on  the  ground  that  they  acknowledge 
the  Roman  authority.  Brown  &  The  Our4, 
4te.,  of  Notre  Dame  de  Montreal,  20  L.  C.  J. 
228,  P.  C.  1874. 

n.  Of  Assignee. 

45.  An  assignee  to  an  insolvent  estate  is  not 
a  judge  within  the  meaning  of  Art.  176  of  the 
Code  of  Procedure,  and  therefore  cannot  be 
recused  in  the  mode  prescribed  in  the  Code,  and 
proceedings  to  disqualify  him  must  be  taken 
in  the  manner  prescribed  by  the  Insolvent 
Act.  The  Mechanics  Bank  &  Srmon,  19  L.  C.  J. 
295,  Q.  B.  1874. 

III.  Jurisdiction  in. 

46.  In  Canada  a  judge  recused  may  validly 

Pronounce  on  the    merits  of  the  recusation.* 
^he  Canada  Insurance  Company  v.  Freeman,  3 
Rev.  de  Leg.  85,  K.  B.  1847. 

17.  Procedure  in. 

47.  If  a  judge  declares  his  incompetency  by 
Teason  of  kindred,  etc.,  the  parties  must  file 
their    recusation    within    eignt  days    and  are 


•  But  by  the  Code  of  Prooednre  it  is  provided  that  the 
judge  reca8(»d  must  declare  in  writing  whether  the 
grounds  are  true  or  not,  and  then  another  Judge  pro- 
eeeds  to  determine  whether  the  recusation  is  founded  or 
not,  without  the  recused  Judge  having  a  right  to  be  pre- 
aeot    184  C.  C.  P.-Ed. 


d^chues  deplein  droit  if  thev  do  not.  Kdlson  v. 
The  Union  Company,  2  Rev.  de  Leg.  472,  K.  B. 
1817. 


EEDEMPTION. 

I.  Op  Land  Sold  for  Jaxes,  set  SALE  for 
Taxes. 


EEDUCTION. 
I.  Op  Physician's  AooorNT,jee  physician. 


EEFEESHMENTS. 

I.  Supplied  at  Elections,  see  ELECTION 
LAW. 


EEGISTEES. 

I.  Of    Civil   Status,  see  CIVIL  STATUS 

• 

48.  Entries  in  the  registers  of  civil  sUitat 
maj-  be  amended  hj  order  of  the  court  on  appli- 
cation and  due  proof.  Derds  earp.,  1  L.  C.  1.  J 
97,  S.  C.  1866 ;  62C.C, 

49.  Registers  of  civil  status  may  be  obtained 
hj2^su4:eursale  church,  but  at  Uie  request  only  of 
the  parish  church.  Mercier  in  re.,  4  R.  L.  376, 
1872. 


EEGISTEAE. 

I.  Action  Against,  50. 

II.  Certificate  of,  51. 

III.  Liability  of,  52-56. 

IV.  Status  op,  57. 

I.  Action  Against. 

50.  In  an  action  against  a  registrar  for  ne^lecu 
etc.,  and  for  furnishing  an  erroneous  certificate— 
Held,  that  he  was  not  entitled  to  invoke  the 
six  months'  prescription  referred  to  in  the  act 
for  the  protection  of  justices  of  the  peace,  etc., 
C.  S.  L.  C.  cap.  101.  Dorion  v.  Robertson  A* 
Robertson  ei  al,  k  Ryland,  15  L.  C.  R  45S. 
S.  C.  1865. 

II.  Certificate  of. 

51.  Where  in  an  action  for  confirmatioD  of 
title  the  registrar's  certificate  discloses  mortsa^i* 
existing  on  the  land  referred  to,  a  motion  Bj  an 
intervening  party,  praying  to  he  allowed  to  file 
discharges  and  that  tlie  mort^ges  be  held  and 
considered  satisfied  and  discnar^^ed,  cannot  be 
granted.  Robinson  exp,  &  Poirter,  12  L.  C.  R. 
431,S.  C.  1861. 

ni.  Liability  op. 

52.  On  appeal  from  a  judgment  against  a 
registrar  for  damages,  arisiDg  througb  the  ne- 
glect of  the  defendant  to  register  a  mortgage  apon 
a  property  which  the  plaintiff  had  paxchaaed — 


1123  REGISTRATION. 

m.  COBTS  OF. 

G4.  Where  a  debtor,  in  discharging  the 
ftmount  of  a  regit^tered  judgment  BEainet  him 
paid  the  costs  of  such  regiBtration  under  protest, 
and  afterwarda  sued  for  the  recovery — Held, 
that  he  was  liable  for  the  coelA  of  such  regiBtra- 
tion, and  could  not  recover,  Bamchent  v.  Pa- 
emd,  1  R.  L.  740,  C.  C.  1669. 

IV.  Effect  or. 

65.  On  a  contestation  of  a  report  of  (iiHtribu- 
tion,  where  one  of  the  oppoaanU,  in  answer  to  a 
plea  of  Don-regi  strati  on,  alleged  that  he  had  been 
prevented  from  registering  his  original  title  by 
^oree  majeure,  it  having  been  destroyed  hy  fire 
in  1834 — Seld,  that  the  registration  of  a  new 
title,  even  under  such  circumstances,  could  not 


tratioii  by  memorial  was  only  to 

rights  set  forth  in  Buch  memorial."    Carrio'  v. 

AngtTtkdivtT»,  3  L.  C.  R.  il,  S.  C.  1852. 

66.  The  registration  of  an  ordinary  conven- 
tional hypotbec,  bearing  date  subsequentlj  to 
the  comine  into  force  of  the  Registry  Ordinance 
IB  only  effectual  for  tno  year«  and  the  current 
year,  ae  r^arde  interest,  against  a  subsequent 
hypothec  duly  registered,  hut  is  of  no  eRect  as 
lo  cosla  incurred  to  recover  the  amount  thereof 
JIforin  V.  iJaiy  &  ZJeroiweifa,  6  L.  C .  R.  48,  S.  C. 
1856. 

67.  A  mortgage  executed  subsequently  to  a 
gift  of  ihe  property  dialled  with  it,  lakes  prioi^ 
ity  of  Buchgift.even  ajjainet  minors,  ifredstered 
prior  to  the  registration  of  the  gifL  liot/  v. 
Tocher  et  al.,  16  L.  C.  J.  43,  S.  C.  VL  1872  ; 
2130  C.  C. 

68.  The  registration  of  aniarriace  contract,  hy 
which  the  husband  provided  lor  the  payment  of 
an  annual  rent  lo  the  female  plaintitf  after  hie 
death,  was  held  lo  be  equivalent  to  an  accept- 
ance of  such  rent  or  donation  bv  the  donee. 
CharUbou  et  ux.  v.  Cakill,  20  L,  C.  J.  27,  S.  C. 
18T6. 

V.  Fees  of. 


be   recovered.     .   , 

Q.  L.  R.  218,  3.  C.  1876  j  2179  C.  C.  &  (f.  J 
Vic.  cap.  25. 


70.  The  registration  of  a  hypothecary  cl 
founded  on  a  deed  of  donation,  which  does 
contain  or  state  the  amountof  the  claim,  ii 


opera 


IX.  V.  J'ouJtn,  8  L.  C.  R. 


Vn.  Loss  OF  Title. 


no  answer  to  a  third  party  alleging  thertin  re- 
gistration of  such  title.  Carrier  t.  Angtrt  k 
dieen,  3  L.  C.  R.  42,  S.  C.  1842. 

Vni.  Of  Abbeibb  of  iMTEBear. 

72.  The  registration  of'anot«n»l  obligation 
bearine  date  previously  lo  the  statute  4  Vic.  cap. 
30,  without  a  memorial  of  claim  for  any  ^lecilK 
snm/or  arrears  of  the  interest  which  may  be  due 
upon  such  obligation,  is  sufficient  to  preeerrellif 
rights  of  the  creditor  for  the  whole  amount  of 
interest  due,  and  it  ia  not  necessary  that  tar 
memorial  for  the  arrears  of  such  interest  ^hi[l 
have  been  registered.  McLaiaghlw  &  Atufftwy 
ei  al.,3  Rev.de  L«g.  340,  Q.  B.  1848;  21U 
C.  C. 

TA.  On  an  opposition  to  the  disUibntion  of 
moneys  arising  from  the  sale  of  a  property 
situated  in  a  certain  seigniory  for  arrears  of 
interest  arising  out  of  the  seigniorial  ri^t»— 
Beld,  that  the  Statute  6  Vic.  cap.  16,  sec.  1. 
which  exempts  seigniorial  rights  from  the  for- 
nialily  of  registration,  does  not  apply  to  arreanof 
interest  arising  from  such  rights  m  xirtae  of  i 
special  subsequent  agreemenL  Mo^  v.  Lapri 
&  Magiue  &  jHbrrunn,  1  L.  C.  J*.  255,  S  C. 
i85T;ZI24&2!25C.  C. 

74.  The  registration  of  a  deed  bearing  daw 
prior  to  tiie  statute  4  Vic.  cap.  30,  witboDt  a 
memorial  of  claim  for  any  specific  sum  hr 
arrears  of  life  rent  which  may  be  due  upon  such 
deeil,  is  sufficient  to  preserve  the  rights  of  ibe 
creditor  for  the  whole  amount  of  such  arreare. 
PelUHcr  v.  Michaud  &  dieen,  1  L.  C.  R.  i6S. 
S.  C.  1850;  2126  O.C. 

75.  On  the  contestation  of  the  distribatioD  of 
the  proceeds  of  the  sale  of  a  real  estale — Hdi, 
that  the  vendor  was  entitled  to  rank  fin-  all  Iht 
int«restdue  witli  theprincipal,  and  that,  althoueh 
no  memorial  had  been  rt^stered  for  the  same,  sf 
the  enactments  conLainol  in  tlie  statnte  7  Vic. 
cap.  22  did  not  apply  to  deeds  paesed  anierii'T 
to  the  passing  ofihe  said  Act.  Latkam  v.  £7- 
rigan  &.  Homerick,  1  L.  C.  B.  489,  8.  C.  1S5S: 
2  A  2S  C.  C. 

76.  The  registration  at  full  length  of  a  < 
executed  previously  to  the  statute  4  Vic. 
30,  is  sufficient  to  preserve  not  only  th«  rig) 
mortgage  for  arrears  of  interest  due  at 
period  of  such  regiHlration,  but  al»o  the  rigi 
morlgage  accrued  subsequently.  Rtata 
Ptliiclerc  SiDerougflU  &  Wood  el  al.,  1  L.  ( 
284,  S.  C.  1861  ;  2125  C.  C, 

7T.  Before  the  coming  into  operatku  of 
statute  4  Vic.  cap.  3D,  the  proprietor  lyt  a  1 
coTUtilute  or  bailltardefonaiaWim  isentilh 
rank  for  all  the  arrears  of  interest,  or  of 
constituted  rent,  together  with  the  prinr 
although  no  memorial  of  such  intcreM  wa^ 
registered.  Broten  v.  Clarke  &  Jfonftzombc 
quaf.,  10  L.C.R.  379,  S.C.  1860;  2122  & 

78.  The  formalily  of  registration  of  arret 
interest  not  prescribed,  over  and  above  thi 
two  years  and  the  current  year,  doea  notch 
the  eflVct  of  the  common  law  in  partii 
cases,  as,  for  instance,  where  two  hrpotbt 
creditors  claim  concurrently  at  the  dietrib 
of  the  proceeds  of  an  immoveable  scddm  c< 
of  law.  Maed<mald  et  of.  v.  JfoUn,  14  L. ' 
125,  Q.  B.  1869 ;  2124  &  3125  G.  C. 


IX.  Or  Abbbabb  or  Sbigitioriil  Ddbb. 

J9.  The  gtetnte  6  Tic.  c«p.  IB,  which  ei- 
wnpu  seigniorial  rights  from  the  formality  of 
registration,  does  not  apply  to  intereet  accrued 
thfreon  hj  virtQe  of  a  special  eulwequent  oove- 
Bini,  Mailiem-  earn.  &  dtvert,  3  L.  0.  R.  192, 
S.C,  I8S3. 

X.  Or  Bailleub  db  Fovds  Claim. 

80.  On  the  hearing  of  an  opposition  hy  which 
the  oppceant  claimed  opon  the  proceeds  of  a 
real  property  by  privilege  ofbailUur  defonds— 
Hdd,  that  the  vendor  or  baillatr  deftmiU,  who 
lad  neglected  to  register  a  deed  of  sale  anterior  to 
(he  staiule  4  Vic.  cap.  30,  on  or  before  the  1st 
itf  November,  1844,  the  period  limited  for  the 
RfiwtratioQ  of  oJd  deeda,  cannot  claim  to  the 
^ndiceofasabteqaent  hypothecary  creditor 
whose  title  haa  been  duly  registered  before  him. 
Dionne  v.  Souey,  1  L.  C.  R.  3.  S.  C.  1850. 

81.  But  where  the  deed  of  Bale  was  subsequent 
10  the  coming  into  force  of  the  registry  ordi- 
DBDce  above  referred  to— Held,  that  the  privi- 
lege was  good,  U  opposed  to  a  so  bseqnent  credi- 
tor registered  before  him.  Shate  y.  Lafvrmi  & 
ViUoH  et  at.,  I  UCR.  a,  S.C.  1860. 

Ml.  On  the  contestation  of  a  report  of  colloca- 
tion—ifeW,  that  the  registration  of  a  deed  of 
?ale,  Bubeequently  to  the  coming  into  force  of 
the  Ordinance  4  Vic.  cap,  30,  in  not  reqnired  to 
^rve  the  privilege  of  a  bailleur  it  fondi. 
Wilton  k  Atkin*on,  2  L.  C.  B.  B,  Q.  B.  1861 . 


.    s      -    heiow,  that  the  bmlleaT 

it  JondM,  either  prior  to  or  subseanentlv  to  the 
n»tule,  4  Vic.  cap.  30,  is  bound  to  register  bie 
liite.  Vandmctldm  &  HarU  eiai.,2  L.C.R. 
353,  Q.  B.  1862  i  2098  C.  C. 

M.  In  an  action  in  declaration  of  a  hypothec 
—"ftd,  that  It  was  an  open  question  whether  a 
baillaiT  de  _fondi  whose  deed  is  subsequent  to 
ilie  coming  into  force  of  the  Registry  Ordinance 
»aa  bound,  before,  the  passing  of  the  statute  IB 
\k.  cap.  216,  relating  thereto,  to  rarigter  his 
tule  in  order  to  preserve  his  privilege,  this 
■jitortion  having  been,  in  several  inBtances, 
Jwkled  in  the  negative,  and  having  now  the 
tharacier  of  ra  judicata.  Boucher  &  BlaU,  4 
i-.C.R.  371,  Q.^.  1864. 

*fi.  A  claim  of  a  baillatr  de  /onds  prior  to 
llie  Kegiatry  Ordinance  of  4  Vic.  cap.  30,  is  in- 
upCTBiive  for  want  of  registration,  against  a  sub- 
-«iuenl  purchaser  for  valnable  consideration. 
f^'min  V.  Betltau  &  PititlU  et  al.,  7  L.  C.  ft. 
*h-*.S.  C.  1857. 

fS.  Where  one  person  before  the  Code  sold  to 
Mother  a  property,  on  the  nmierstanding  that 
in*  purchase  money  was  to  be  paid  by  instal- 
mfntF,  and  if  all  the  inntalments  were  regularly 
ind  duly  paid,  the  vendor  should  then  execute 
>  deed  of  sale  in  fiivor  of  the  purchaser,  but  not 
Man— Held,  that  the  right  of  property  con- 
Ooned  in  the  vendor,  and  did  not  require  to  be 
protected  by  regiatration.  Thimaa  a  at  v. 
ijfa»,  16  h.  C.  J.  309,  Q.  B.  1872. 

S7.  In  1843,  C  and  others  sold  an  immoveable 
oydeed,  which  was  not  registered.  In  1848,  this 
«M  waa  recited  at  length  id  an  oeteof  declara- 
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tion  of  the  purchaser  which  was  registered,  but 
tu  which  tne  vendors  were  not  parties — Heldr 
that  the  vendora  lost  their  privilege  as  against 
their  hypothecary  creditors  whohwl  registeredp 
even  after  the  regiatration  of  the  aete  of  1848 
ColoilU  &  T/te  Building  Sodetu,  2  B.  C.  231- 
Q.  B.  1872. 

XI.  Of  Bijildeb's  Fritilbgb. 

88.  On  an  opposition  by  a  builder  for  his 
claim  on  the  property  seiaed— SeM,  that  the- 
builder  had  no  privilege,  where  the  acceptance- 
of  the  work  waa  not  registered  within  thirty- 
days  from  thedateof  the-procMMr6ai.  Claptn 
V.  l^agle  k  McGinnia  &  CUmin,  6  L.  C.  J.  1S6- 
S,  C.  1861i  2013  C.C. 

Sn.  Op  Deed  op  Dohatioh. 

89.  In  an  action  to  recover  the  amount  of  a.  \ 
hypothec  granted  by  a  donee  by  onerous  title,. 
who  had  since  re-convejed  the  propertv  to 
the  donor — Held,  that  such  donation  did  not 
require  to  be  registered  and  the  hypothec  was 
good.  Lafieur  v.  (Jirard,  2  L.  C.  J.  90,  8.  C- 
1854  ;  804  el  seq.  k  20S8  et  »eq.  C.  C. 

90.  Where  in  a  donation  die  charges  exceed 
the  amount  given,  registration  is  unneces- 
sary. Rochonetux  v.  Ducheaeettue,  3  L.C.  3.. 
183,  S.  C.  1859. 

91.  Where  the  heirs  of  a  person  deceased 
brought  action  to  recover  a  certain  imtnoveable- 
property  given  b^  the  deceased  in  his  lifetime  ti> 
his  brother's  widow,  oi.  the  ground  that  the 
gift  had  not  been  registered— fifJd,  that  though 
the  donor  himself  might  not  be  able  to  evoke 
such  a  ground  of  nullity,  his  heirs  undoubt- 
edly coultl,  where  the  donation  was  not  made 
subject  to  charges  such  as  in  the  present  caso 
had  been  shown  to  be  nearly  an  equivalent  tor 
the  properly.  Larue  v.  Oreoier  et  ux.,  Z 
L.  C.  J.  336,  S.  C.  1863 ;  806  C.  C. 

Xin.  Op  Dbe9  op  Ratipioation. 

92.  Where  the  directors  of  a  joint  stock 
company  mortgaged  the  property  of  the  com- 
pany in  favor  of  themselves — Held,  that  al- 
though a  certain  deed  of  ratification  was  neces- 
sary to  give  validity  to  the  mortgage,  yet  it  was 
not  necessary  to  enregister  the  deed.  Fratt  v. 
La  Manufacture  de  Laine  d'  Yamachiche  k  De- 
tiUla  et  ol.  k  Pratt,  2  L.  C.R.  66,  R,  C,  1876  s 
"098  C.  C. 

XIV.  Op  Deed  op  Sale. 

93.  The  action  in  resiliation  of  a  deed  of  sale- 
is  not  affected  by  reason  of  the  non-registration 
of  the  deed.  Dariid  v.  (Jirard  et  al.,  12  L.  C.  R. 

79,  8.0,  1861  (  2100  C.C. 

XV,  Op  Dbpbotivb  Title. 

94.  The  registration  of  a  title  which  is  void 
will  not  render  it  valid,  as  against  the  rights  of 
the  lawful  proprietor,  even  where  the  latter  has 
not  registered.  Stuart  et  ux.  k  Bovman,  3 
L.  C.  R.  309,  Q.  B.  1853. 
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XVn.  Of  Hypothec. 

95.  Upon  the  contestation  of  a  report  of  dis- 
tribution of  the  proceeds  of  a  sale  of  an  immove' 
able — Held<t  that  a  hypothecary  creditor  could 
effectually  register  his  title  after  the  property 
mortgaged  in  his  favor  had  passed  into  the 
hands  of  a  subsequent  purchaser  who  had  not 
registered,  and  that  such  registration  would 
operate  against  such  subsequent  purchaser  and 
his  hypotliecary  creditors.  Poulioi  v.  Lavergnt 
&  Lacasse  et  at.,  1  L.  C.  R.  20,  S.  C.  1860. 

96.  On  an  appeal  from  a  judgment  dismissing  a 
contestation  filed  by  the  crown  to  a  judgment  of 
distribution,  bv  which  the  respondents  were  col- 
located in  preference  to  Her  Majesty — Held,  that 
in  the  case  of  a  general  hypothec,  dating  as  far 
back  as  1815,  and  claimed  in  respect  of  land 
situated  in  the  county  of  Sherbrooke,  and  re- 
gistered in  accornance  with  the  statute  4  yic. 
<;ap.  30,  the  want  of  registration,  during  the 
the  period  that  the  statute  10  &  11  Geo.  IV. 
-cap.  8,  was  in  force,  could  not  be  invoked  with- 
out averment  and  proof  that  the  debtor  held  the 
land  while  the  statute  was  in  force.  Regina  v. 
Comte  et  al,  2  L.  C.  J.  86,  Q.  B.  1857. 

97.  And  held,  also,  that  a  hypothec  created 
<luring  the  lifetime  of  the  debtor  may  be  proved 
by  registration  after  his  death.     lb. 

98.  But,  held,  that  legal  hypothecs  are  not  ex- 
empt from  registration  under  the  Statute  4  Vic. 
cap.  30.    lb.,  &  2115  C.  C. 

99.  On  an  opposition  filed  by  the  Crown  and 
by  a  Building  Society  to  a  judicial  sale  of  pro- 
perty— Held,  that  the  original  grants  and  letters 
patent  creating  a  general  hypoUiec,  as  well  as  a 
special  hypothec,  oefore  the  passing  of  the  Sta- 
tute 4  Vic.  cap.  30,  are  subject  to  registration  in 
order  to  preserve  the  general  hypothec.  The 
Solicitor  General  &  The  People's  Building  So- 
^netv.  1  L.  C.  J.  65,  Q.  B.  1857  ;  2098  C.  C.  &  Q. 
38  Vic.  cap.  14. 

100.  A  deed  creating  a  mortgage  passed  since 
the  Registry  Ordinance  came  into  force  is  invalid 
against  a  subsequent  purchaser,  unless  it  be 
registered  before  the  title  of  such  purchaser. 
Chaunumtk  Grenier,9L,  C.J.  208&12L.  C.R. 
125,  Q.  B.  1862 ;  2098  &  2130  C.  C. 

101.  The  legal  hypothec  of  a  wife  separate  as 
to  property  cannot  be  exercised  on  the  property  of 
the  husband  to  the  prejudice  of  the  creditors  who 
have  registered  their  claims.  Beaugrand  v. 
LavallSe  &  Trigge  et  al.,  9  L.  C.  J.  215  &  15 
L.  C.  R.  479,  S.  C.  R  1865. 

102.  No  hypothec  can  be  acquired  on  real 
property  in  this  province  since  the  coming  into 
Ibrce  of  the  Civil  Code  without  registration.  La 
Banqiie  Jacques  Cartier  &  Ogilmeet  al.  &  Brovm, 
19  L.  C.  J.  100,  Q.  B.  1874;  2015,2047  &  2130 
C.  C. 

103.  The  registration  of  a  hypothec  afler  sei- 
zure of  the  immoveable  hypothecated,  before  the 
date  of  a  writ  of  venditioni  exponas  issued  at  the 
instance  of  a  creditor  other  than  the  original 
seizing  creditor,  is  good  and  valid  as  against  the 
simple  chirographic  creditors  of  the  defendant. 
Larose  &  BrouiUard,  19  L.  C.  J.  125,  Q.  B.  1875. 

XVin.  Of  Htpotheg  of  the  Crowk. 

104.  Where  the  Crown  obtained  judgment  for 
advances  made  to  the  appellant  under  the  Sta- 


tute 9  Vic.  cap.  62,  sec.  IS— Held,  in  appeal, 
that  the  general  mortgage  of  the  Crown  for  sach 
advances  attached  without  registration,  al- 
though the  loan  was  made  after  the  borrower  ha«l 
rebunt,  and  was  not  applied  as  contemplaie<i. 
Lavoie  &  Regina,  11  L.  C.  R.  63,  Q.  B.  I860: 
2121  C.  C.  &  Q.  31  Vic.  cap.  20  &  Q.  32  Vic. 
cap.  13. 

105.  Where  the  Crown  by  opposition  claimed 
a  hypothec  on  the  property  of  tne  defendant  a»> 
surety  for  one  Girard,  who  had  been  a  borrower 
from  the  loan  fund  reserved  for  the  sufterera  by 
the  fire  of  1845,  and  the  appellant  contested  the 
opposition,  on  the  ground  that  the  hypothec  id 
question  was  not  registered — Held,  confirmiDg 
tne  judgment  of  the  court  below,  that  sucd 
hypothec  did  not  require  to  be  registered,  and 
would  take  priority  of  those  roistered  sub*- 
qaentlv  to  the  date  of  the  loan,  yennor  &  Tht 
Solicitor  General,  16  L.  C.  R.  216,  Q.  B.  1866. 

106.  Where  the  prothonotary  of  the  late  court 
of  King's  Bench,  wno  was  commissioned  in  1844, 
gave  a  bond  for  the  due  performance  of  his 
duties — Held,  that  the  registration  of  this  bond 
at  full  length  in  1845  was  a  sufficient  compliance 
with  the  Kegistry  Ordinance  4  Vic.  cap.  3C». 
sees.  1,  10  &  52,  and  the  Crown  had,  f:r 
moneys  due  by  the  prothonotary,  a  legal  hypo- 
thec which  attached  to  all  the  real  pro{)erty  o\ 
the  person  so  bound,  without  the  necessity  of  i» 
description  of  any  land  in  the  bond,  or  in  any 
memorial.  Monk  &  Ouimei,  19  L.  C.  J.  "1. 
Q.  B.  1874 ;  1989, 1994  &  2030  C.  C. 

XIX.  Of  Hypothec  of  Wipe. 

107.  A  legal  hypothec  of  a  wife  separate  as  lo 
property,  for  the  amount  of  a  particular  le^j 
due  under  her  father's  will,  and  accrued  previuiL* 
to  her  marriage,  does  not  take  precedence  of 
creditors  who  have  registered  their  claims  prior  ic» 
the  registration  of  such  hypothec.  Beaugrand 
v.  LavalUe  &  Trigge  et  at.,  9  L.  C.  J.  61,  S.  C. 
1868;  2113,  2115  &  2116  C.  C. 

XX.  Of  Judgments. 

108.  Where  two  judgments,  one  of  the  31  si 
May,  1866,  and  the  other  of  the  3rd  June,  18^6, 
were  registered  the  same  dav  and  hour,  under 
two  different  numbers — Held,  that  they  carried 
hypothecs  of  the  same  rank  and  date.  MrCkm- 
nell  V.  Dixon  &  Brown  &  Nicin  etal.y  10  L.  C.  J. 
140,  S.  C.R.  1866;  2130  C.C. 

XXI.  Op  Land  Purchased  at  Muxicitil 
Sale. 

109.  The  purchaser  of  land  sold  at  municipal 
sale  has  no  title  as  against  the  original  par 
prietor,  if  he  have  not  registered  his  deed  aad 
taken  possession.  Cay  a  v.  Pellerin  &  PeU^rtn 
&  Houle  &  Hart  et  al,  2  R.  C.  44,  S.  C.  1S70; 
1591  &  2098  C.  C.  &  1010  M.  C. 

XXn.  Of  Literary  Property. 

110.  Neither  the  author  of  a  literary  work  oor 
hie  legal  representatives  have  any  actioQ  for  w'ur 
lation  of  their  rights,  unless  the  work  has  be« 
registered  before  being  placed  ia    circuiatiiA. 


XXni.  Op  Harriaoe  Contract. 


Bb«na  deceased,  which  elie  claimwl 
IvIoDged  lu  her  m  liavinff  been  given  to  her  dur- 
irg  the  commuuity — Held,  that,  under  her  con- 
iTttil  of  marriage,  she  could  take  back  whatever 
irbe  broueht  into  tlie  community,  and  that  not' 
KJiluianding  such  contract  was  executed  prior 
u>  the  Rt^ietralion  Statute  4  Yic.  cap.  30,  and 
was  never  registered,  auch  claim  of  the  wife 
bfing  rather  in  the  natnre  of  a  right  of  property, 
ihiin  in  the  nature  of  a  hvpothecarv  right.  Xa- 
l,rrput&HmiT,,lh.C.R.iT,8.C.  1849;  2X13 

112.  Then^Mration  of  themarriaeecontract 
i=  not  neceseary  lo  prewrve  the  rights  of  the 
nidow  and  children  on  real  estate  subject  to 
•luwer.  Sims  el  al.  v.  Evans  et  at.,  4  ij.  C.  J. 
:;H.  S.  C.  &.  10  L.  C.  R.  301,  Q.  B.  I860;  1448 
i2U6C.  C. 

113.  Where  a  husband  gave  to  his  wife  by  con- 
trm^l  of  marriage  a  certain  ini moveable  belonging 
lu  him,  but  neglected  lo  register  the  contract — 
-Held,  that  the  onilesion  to  register  within  the 
delays  prescribed  by  law  was  fatal,  an  against  the 
rl!:hu  of  a  hypothecary  creditor,  whose  hypo- 
tliec  had  been  duly  regif^lered.  Audet  v.  Nor- 
naxdii  Labos»iire  &  Maillet,  8  L.  C.  J.  158, 
S.  C.  1W65 ;  C.  S.  L.  C.  cap.  37,  sees.  29  &  2113 
C,  C. 


.  A  marriage  contract  does  m 
rtjilstered  lo  enable  a  married  v 
■  sp  lo  property  by  such  c 


require  to 
Macdonatd 


Uo.  A  customary  dower  created  by  . 
(rf  marriage,  executed  before  the  coming  into 
lureeof  the  Regist^  Ordinance,  does  not  require 
I',  be  registered.  Leroux  &  Leroux,  20  L.  C.  J. 
■;i(,  Q.B.  1876;  2116C.  C. 

SXIV.    Of    PlRTNEBSHU'. 

116.  Id  an  action  against  a  company  for  not 
Uriag  registered  at  Montreal— fleia,  that  it  was 
oi.lv  bound  to  register  where  its  head  office  was 
liiiuaied.  Senical  &  Cheneverl,  4  L.  C.  J.  239, 
C.  C.  4  6  L.  C.  J.  46  &  12  L.  C.  R.  145,  Q.  B. 

]m. 

ItT.  And  where  a  person  does  business  for 
hiniMlf  only,  but  in  the  name  of  a  partnership, 
he  is  not  bound  to  register  a  partnersnip  declara- 
tBin.    DuMteauU  v.  Ttodnei/,  4  R.  L,  4T9,  S.  C. 


ply  Ihei 


in  action  against  two  persons  who 
with  a  railway  company  to  sup- 
much  per  tnoufiand. 


the  profits  to  be  divided  between  tliem- 
Hfl'i,  that  this  was  a  commercial  partnership, 
taiih  as  would  be  required  to  be  registered  m 
tlie  rwistry  office  of  the  county  where  they  had 
at^iar  place  of  business,  but  that  it  did  not 
rrqnire  to  lie  registered  in  every  isolated  county 
or  difitrict  where  solitary  acts  of  trading  were 
eomroitted.  Larote  v.  Patton,  17  L.  C,  J.  62, 
S,  C.  1872. 


119.  Th 
for  expeuBi 
immoveab 
zure,  with 
valid.  Be 
Thomai,  1 
C.  C. 

XXVI. 

120.  Th 

not  been  n 
oftheCivi 
Oompanu  < 

62,  a  C.  II 

XXVII. 


122.  A  t 

laadi  V.  S 
1862;  2in 

XXIX. 

123.  By 
made  and 

December! 
enable  Icga 
their  morlj 
bell  &  Bed. 

124.  In  I 
want  ofreg 
to  a  posses 
and  cannot 


126,  A  c 
an  authent 
length  does 
Rev.  de  lA 


bmlleur  dt 

judgment  c 
nefore  the 
XcGatB  & 
2130  C.C. 
127.  On 
thecary  act 
the  court  1 
Vic.  cap.  ; 
lOthiHOrd: 
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reeiatered  hia  claim  woald  be  prererred  U>  the 
other,  without  reeard  to  thedateof  theirclBims, 
sod  QOtirithHtaading  that  both  had  reeiet«red 
their  claime  eubsequeotly  Co  the  lat  or  Norem- 
ber,  1844,  the  period  fixed  for  the  reeistratiou  of 
iOlaims  anterior  to  the  Ordinance.  Nonnand  A 
Crenier  el  al.,  10  L.  C.  B.  42,  Q.  B.  1859. 

128.  When  the  oertificate  of  a  reeistrar  shena 
twodeeds  t«  have  been  registered  the  same  Aaj 
and  at  tlie  eanie  hour,  and  baa  given  precedence 
of  number  to  one  of  the  cl aims,  both  deeda  must, 
under  4  Vic.  cap.  .10,  sec,  11,  be  collocated  con- 
-correntlj  in  a  report  of  distribution,  Lenfaiy 
V.  RtM»d.  &  Alam  v,  BHod.tmt,,  9  L.  C.  R.  298, 
S.  C.  1B59(  2130  C.C. 

129.  On  a  contestation  of  a  report  of  distribu- 
tion or  collocation,  where  the  question  of  priority 
of  title  arose — BtM,,  that  where  a  haHUv.T  has 
failed  to  register  bis  title  within  the  delay  fixed 
by  law,  a  subsequent  purchaser  who  has  not 
assumed  the  debt  due  to  the  6atUeur  defends, 
and  who  baa  registered  before  hitu,  is  entitled 
to  rank  before  him  in  the  report,  l/oncli  v. 
Zedue  &  Matlhiev,  3  L.  C.  J.  120,  8.  C.  1859 ; 
727  C.C.  P.  &  2130  C.C. 

130.  Where  two  deeds  Lave  been  regiatered  at 
the  same  time,  it  is  not  the  number  given  them 
that  decides  their  priority,  but  the  dat«  at  which 
they  were  pasned.  Grenier  &  Ohaumotit,  5 
i,.  C.  J.  78,  V.  C.  1861 ;  2130  C.  C. 

131.  Ao  unregistered  title  deed  cannot  take 
rank  before  a  registered  morteage  which  was 
granted  subsequently  to  the  date  of  such  title 
deed.  Oham€r  &  Jamieson&  Hunter,  19  L.C.J, 
190,  Q.B.  1876  j  2130  C.C. 

XXXn.  Kknbwal  o 


132.  The  renewal  of  a  hypothec,  suck  as  is 
required  by  art.  2173  of  the  Civil  Code,  is  not 
»n  actual  renewal  but  a  simple  formality  pre- 
scribed for  the  preservation  of  the  hypothec,  and 
«f  the  rights  acquired  previous  to  the  Code, 
Bourataa  &  McDonald,  16  L.  C.  J.  19,Q.  B,  1872. 

133.  And  held,  also,  that  the  art,  referred  to 
applied  ae  well  to  creditors  and  purchasers  ante- 
cedent to  the  coming  into  force  of  the  art.  2178 
of  the  Code  as  to  subsequent  creditors,  lb.,  & 
0.35Vio.  cap.  16,  AQ.  37Vio.cap.  10,  &Q.38 
Tic.  cap.  14. 

"-e  renewal  of  registration  of  real  rights 


r  regis! 

luired  by  art.  2172  of  the  Code  has  reference 

'      ^  '  .     .      tv, 

id  not  to  rights  in  or  to  the  property  itself. 


required  by  art.  2172  of  the  uode  has  referenci 
onlv  to  hypothecs  or  charges  on  real  property 


XXXni,  RioBTS  or  PiRTiBS. 

136.  On  the  contestation  of  an  opposition  and 
report  of  distribution — Held,  that  Knowledge  by 
A  creditor  registering  of  the  existence  of  a  debt 
not  regiaterea  is  not  a  presumption  of  bad  faith 
which  will  deprive  him  of  the  advantage  he  ac- 
quires by  registration,  unless  he  be  guilty  of 
tVand  or  collusion.  Rots  v.  Daly  &  Killafu,  3 
L.  C.  B,  136,8.  C  1863. 

XXXIV.  WlKT  OF. 


the  defendant's  s'bare  of'thecoet  of  conatruciin| 
a  mitoyen  wall  between  himself  and  Ihedeln, 
dant,  whose  property  ac^oined,  the  enUre  cat  U 
which  was  paid  by  him,  the  oppoeant — BM 
that  as  the  privilege  claimed  bad  not  been  n^. 
tered,  that  the  oppoeition  muBtbedismisBolKiA 
costs.  Stillmgeetmr.v.MeCPUlis&a>mq,\i 
L.  C,R.  129,8.  C.  1863. 

137,  The  plaintiff  brought  action  (o  rwotsi 
the  amount  of  a  debt   incurred   by  niortgii,^, 


that,  by  subsequent  agreement,  the  debtor  ha,| 
undertaken  to  pay  before  llie  expiration  of  iLt 
ten  years,  which  said  last  agreement  had  not 
been  registered— i/eid,  that  he  could  not  in- 
voke such  want  of  registration  unless  bit  oai 
title  had  been  registered  previous  to  such  Is^i- 
mentioned  agreement,  SicoUe  v.  fioiirdani,  15 
L.  C.  R.40,U  B.I864. 

XXXV.  What  is. 

138.  On  the  contestation  of  a  report  of  diWii- 
bution — Held,  that  a  reference  in  a  regi«l*n.'f 
deed  to  a  previous  deed  not  regiatemf  is  »« 
equivalent  to  a  registration  of  the  first  deed,  or 
sufficient  to  defeat  the  claim  of  a  subeequfui 
mortgage  creditor  whose  claim  has  been  re>r.^ 
tered,  Delesdemiert  v,  Kingtlm  &  CharlAoa 
&  Dele»demia-i,  3  L.  C.  B.  84,  S.  C.  1352. 

XXSVI.  While  Urder  SEizcmE. 

139.  The  fact  of  property  being  under  mtmt 
does  not  afffect  the  validity  of  a  regiatrsci-ja 
made  in  conformity  with  art.  2172  of  the  r.>u 
Code.  BouTOSsa  &  McDonald,  Ifi  L.  C.  J.  I* 
Q.  B.  1872. 

140.  Nor  does  the  fact  that  the  property  hn 
been  announced  for  expropriation.     lb. 


EELATIONS— Sec  KINDRED, 

I.  Action  pob  Services  Bbtvkbs,  141. 
U.  Dahages  for  Death  op,  142. 
Ill,  Evidence  of,  lee  EVIDENCE. 

I.  Aotioh  for  Services  Bstwbem. 

141.  Action  was    brought   by   the   pb 

against  the  defendant,  his  aunt,  for  service 
for  the  produce  of  a  certain  farm.  The 
were  that  the  defendant  and  her  husbait 
ceased,  had  but  one  child,  a  daughter, 
married  contrary  to  their  wisbeB,wherpupuT 
transferred  their  afiections  to  the  plaintiH 
his  brother,  their  nephews.  ThehuHbaoJ  ■ 
defendant  dying  reconiniendeil  the:^  nepbe 
the  care  of  his  wife,  the  defendant,  and  c 
them,  tbe  plaintiff,  alter  remaining  with  li 
a  long  time,  and,  some  misunderstaodiii 
tween   them    ensuing,    brought   the   actn 

3uestioD  for  services.  The  plea  was  (jii 
efendant  had  brought  him  up  as  her 
child,  and  more  than  re|wid  him  by  kiw 
She  also  pleaded  prescripiion  of  one  year,  i 
latter  plea  was  maintained  a^  to  a  jmzi  < 
demand,  and  judgment  for  S180  ukI  ookIi 


14Z.  in  ui  action  tor  aamtges  lor  toe  aeatn  oi 
trelaUTe,  the  Klationahip  must  be  establitihed 

bf  lqp»)  poof,  *n<l  npeoial  damages  '   ""' 

«I1«BM.     iVoBo**  e(  ux    *-    '--'--- 
.  170,  Q.B.  1869, 


RELATIONSHIP. 

I.  A  Orocni>'  of  Ndllitt  iir  Sertioe 
PROCBDUBE. 

n.  A  pRssuMFTiON  or  Fbaud,  see  1 
SUMPTION. 

III.  Ewrtm  or,  *te  MARRIAGE. 

IV.  Of  BAiLiFf,*«  BAILIFFS. 

V.  Or  Notaries,  jiee  N0TAK1E3. 

VI.  PROor  OF,  ate  EVIDENCE. 


I.  From    iMPBi.ioNMiiHT,  »ee  CAPIA3,  HA- 
BEAS CORPDS,  IMPRISONMENT,  4o. 
n.  Pboh  Oblioaiionh,  s««  OBLIGATIONS. 


RELIGIEUSE 


RELIOIOUS  MINORITY. 


RELIGIOUS  SERVICES. 

1.  DisTURBAvoE  or. 

143,  The  petitioner  waR  fined  bj  a  jtiHticeof  the 
ptacr  for  having;  insulted  a  church- warden  out- 
side the  churchdoor  after  aervicp,  Theconvic- 
lioD  was  had  under  the  Htalule  Qeo.  IV.  uap.  3, 

iding  for  the  mainlenance  of  good  oider  in 

chea — Held,  thai  there  wafl  no  offence  com- 
^  under  such  '<tatu  te,the  act  not  having  been 
nitled  during  Divine  service.  Dumouehel 
k  Dalton  exp.,  3  L.  C.  R,  493,  S.  C,  1H53. 
I.  On  a  etrtiorari,  or  a  conviction  bj  two 
:ee  of  the  peace — Htld  by  the  Superior 
t,  unanimous];  netting  aside  such  convic- 
that  an  information  setting  out  that  the 
idant  had  conducted  himiielf  in  a  diiwrderly 
ner  at  the  church  door  bj  keepiiie  hi-'  hat 
iH  head  during  the  procession  of  tlie  Holy 
»ment  discWed  no  legal  offence  whatever. 
«  «y .,  4  L.  C.  R.  129,  S.  C.  1854, 


RENT— ^  LEASE. 

BEARB  or,  146-14T, 

IR18DI0T10N  IN  Action  roB,  tee  JURIS- 
JN, 

III.  Must  be  Demanded,  148. 

IV.  Or  Choroh  Pews,  see  CHURCH  PEWS. 

V.  Prkscbiptioh  of,  tee  PRESCRIPTION. 

VI.  PBivitEGK  roR,  149, 160. 

I.  Abbkars  op. 

146.  In  a  hj[pothecary  action  broagbt  bj'  the 
plaintiff,  as  universal  legatee  under  tne  will  ol 
ner  late  husband,  the  declaration  set  up  a  deed 
of  donation  from  the  testator  to  one  Honciau, 
bf  which  the  latter  agreed  to  pay  the  testator 
and  hin  wife  a  yearly  rent  of  224  livres  until 
the  death  of  the  survivor  of  them,  and  hypothe- 
cating for  the  payineut  of  the  rent  two  larnis, 
of  which  the  aetendant  was  alleged  to  be  the 
poaaessor,  and  claiming  for  ten  years  arrears  of 
such  rent — Btld,  thai,  under  a  rent  created  by 
a  donation  registered  in  1843,  the  donor,  on  his 
representations,  could  not  claim  under  C.  S.L.  0. 
cap.  37,  sec.  37,  ss.  2,  in  a  hypolhecaiy  ac- 
tion, arrears  for  more  than  five  years  and  the 
then  current  year,  without  registration  of  such 
arrears  by  memorial,  Denardias  v.  Pr^votl, 
15L.  C.  R.  132,  S.  C.  1864. 

14S.  A  debtor  under  an  emphyteutic  lease  is 
always  in  defuult  with  regard  to  ai  ~        , 


tliout  special  demand  of  payment.     Dufret 
v.Lanionlagtte,SL.V.l.lS1,S   "  '" 


r,S.  C.  16114;  1067 


not  jointly  and  severally  bound  to  the 
rment  of  such  arrears.  Pappaiu  et  al.  & 
rcolle  et  ux.,  8  L.  C.  J.  152  &  15  L.  C.  R. 


148,  Inanactionforrent  theplaintifl'is  bound 
to  show  that  he  has  made  proper  demand  for  it 
to  entitle  bim  to  coftl*i.  Buberl  v.  Vorion,  IS 
L,C,J.53,S,  C.  1872. 

VI,  Pi 


149.  On  an  opposition  claiming  a  privilege 
for  rent — titld,  that  under  a  verlal  lease  the 
opposant  bod  only  a  lien  for  the  rent  for  three 
terms  expired  and  the  current  one.  Eicard  & 
SI.  Denis,  3  R,  L,  156,  E.  B.  1826 ;  1608  &  1624 
C.  C. 

150,  And  where  the  lessor  had  g 
on  a  eaitit  gagerie,  and  ei 
before  the  iay  of  sale  t 
and  depoeited  in  court,  and  anolbei 
an  oppusition,  claimed  a  dividend  oi 
paid  in,  on  the  ground  tbut  the 


it  judgment 
s  Issued,  but 

;r  creditor,  by 

n  the  money 

ititr  had  no 

n  the 


privileee  on  it  m  that  manner,  but  only  o 

Ai  of  the  sate — Held,  that  the  opposition 
be  dismissed  on  the  ground  that  the  money 


deponilcd  represented  the  goods  that  had  been 
sei!!ed,anii  which  were  the  lessor's  pledge  for  the 
rent.  WiUon  v.  Spencer  &  Smith,  3  B.  L.  466, 
K.B.  I8;i8;1619ac. 
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I.   COKSTITUTED. 

Airears  of,  151, 152. 

Contestation  of,  153, 154. 

Discharge  of,  155. 

Expropriation  of  Land  Subject  to,  156. 

Rights  of  Creditors  of,  157-159. 

Sale  of,  160. 

II.  Life. 
Capitalization  q/*,  161, 162. 
Execution  for  Arrears  of,  163. 
Extinction  of,  164,  165. 
Obligations  of,  1C6. 
Renunciation  of,  167. 
Rescission  of,  168. 

III.  Perpetual,  169. 

I.  Constituted. 

151 .  Arrears  of. — The  opposant  was  collocated, 
in  the  report  of  distribation  arising  out  of  the 
eale  of  the  property,  for  i)30,  amount  of  a  judg- 
ment for  five  years  arrears  of  constituted  rent  un- 
der a  deed  of  sale  up  to  the  year  1851,  and  for  a 
further  sum  for  four  years  arrears  of  such  rent 
due  from  1851  to  1855.  The  collocation  was  con- 
tested on  the  ground  that  all  arrears  of  constitut- 
ed rent  for  more  than  five  years  and  the  current 
year  was  barred  by  prescription,  there  having 
oeen  no  registration  of  sucli  arrears  or  of  the 
judgment  rendered — Held,  that  the  law  which 
existed  prior  to  the  passing  of  the  statute  4 
Vic.  cap.  30,  establislied  a  prescription  of  30 
years,  and  not  merely  a  prescription  of  five  years 
against  arrears  of  mtereyt  upon  the  price  of 
property  sold,  and  further  that  the  opposant's 
claim  being  founded  on  a  deed,  passed  before 
the  coming  into  operation  of  the  above  statute, 
was  entitled  toranic  for  all  the  arrears  of  interest 
due,  with  the  principal,  though  no  registration 
of  such  interest  had  been  made.  Brown  v. 
Ckxrk  &  Montizamberi  es  qual.,  10  L.  C.R.  379, 
S.  C.  I860-,  2123  &  2250  C.C. 

152.  The  individual  proprietors  of  property 
hypothecated  for  the  payment  of  arrears  of  a 
constituted  rent  are  not  jointly  and  severally 
liable  for  the  payment  of  such  arrears.  Pappans 
&  Turcotte  et  al,  8  L.  C.  J.  152  &  15  L.  C.  R. 
153,  Q.  B.  1863. 

153.  Contestation  of — The  amount  of  a  con- 
stituted rent  established  bv  the  schedule  of  a 
seigniory  cannot  be  con  tested,  after  its  completion. 
Rientord  &  Ginnis,  9  L.  C.  J.  109,  C.  C.  1864. 

154.  And  the  schedule  e.'^tablishes  not  only 
the  amount  of  the  constituted  rent,  but  also,  in 
the  absence  of  other  prr)of,  the  amount  of  the 
cens  ei  rentes  which  it  replaces.    lb. 

155.  Discharge  of. — Where  the  plaintiff  was 
liable  to  the  seigniors  to  pay  them  a  constituted 
rent  of  $7.20,  and  stipulated  with  defendant, 
who  purchased  it  from  him,  that  he  should 
assume  the  liability,  and  defendant  was  after- 
wards discharged  bv  Act  of  Parliament  from 
such  liability — Held,  that  there  was  no  action 
by  plaintiff  to  compel  defendant  to  continue  the 
payment  of  the  rent  to  plaintiff  as  part  of  the 
price  of  the  land  sold.  Rochon  v.  Mongenais, 
18  L.  C.  J.  218,  S.  C.  1874. 

166.  Expropriation  of  Land  Subject  to, — 
Where  a  part  of  an  immoveable,  mortgaged  for  a 
constitute  rent,  was  sold  and  expropriated  for 


the  use  of  a  railway— i7eW,  that  the  cre<litoro' 
the  rent  was  entitled  to  claim  a  portion  of  th** 
capital  equivalent  to  the  value  of  the  proporti<.'r. 
of  the  estate  alienated,  but  not  the  whole  of  -ncfi 
capital.    Seers  et  al.  v.  La  Bannue  du  Ptnplf 

6  Donegani,  1  L.  C.  R.  125,  S.  Cf.  1850. 

157.  Rights  of  Creditor  of  . — Whereaheritac* 
is  sold  by  decree,  the  proprietor  of  a  consiii\iU  1 
rent  secured  by  mortgage  upon  it  can  «leinar'l 
the  capital  of  nis  rent,  but  the  proprietor  of  a 
life  rent  can  only  demand  what  will  purcha-t- 
an  annuity  of  equal  value.  Thibodeau  v.  R^n- 
mond,  3  ftev.  de  Leg.  477,  K.  B.  1821 :  17'>i 
C.C. 

168.  The  creditor  of  a  constituted  rent  canr,'-: 
demand  the  repayment  of  his  claim  becau-* 
another  constituted  rent,  which  is  hypothecatwi 
to  him,  has  been  repaid  to  his  creditor  by  JMrli 
cial  sale  of  the  property  on  which  it  is  constitiuel. 
if  there  are  other  nvpotheca  sufficient  to  !«ec!ir* 
his  own  claim.  Laframboise  v.  Berikthi  & 
Kerouack  &  Laframboise  et  al.  &  Lynch  et  ni.. 
9  L.  C.  J.  89,  S.'C.  1849,  &  Delaqrave  &  DeJffoul- 
les  &  Delagrave  &  Denichaud,  lb.,  k  186,')  i 
1790  C.  C. 

169.  The  creditor  of  a  constitute!  rent  wiii^-:. 
has  been  included,  without  his  knowleijgf  r 
consent,  in  the  list  of  charges  subject  to  wiii  J: 
the  immoveables  have  been  sold  by  force*!  lioii- 
ation,  cannot  maintain  an  opposition  afin  de  uf.r 
server  for  the  payment  of  the  capital  out  of  \\x* 
proceeds  of  the  immoveable  paid  into  cou'*. 
Murphy  et  al.  v.  Wall  &  Montizamberi  es  qnoi. 
12  L.  C.  R.  194,  S.  C.  1862;  1790  C.  C.  k  I> 
L.  C.  R.  97,  Q.  B.  1862. 

160.  Sale  of — Where  a  constituted  rent  v,u9 
sold  by  sheriff's  sale — Held,  that  that  ilil  i  f 
affect  the  novation  of  the  rent  or  chaTis.v  .:• 
nature  in  any  way.     Turcotte  v.  Pappans  -t  <;' . 

7  L.  C.  J.  272,  S.*C.  1868. 

II.  Life. 

161.  Capitalization  of. — The  value  of  a  Ww 
rent  should  not  l)e  capitalized  by  multipiyirig  i 
by  ten  years,  but  should  be  computet  on  iw' 
value  of  the  life  of  the  person  on  whom  it  is  •■•••~- 
stituted,  and  such  valuation  should  be  made  I" 
the  court  on  the  calculations  of  life  insuran  »- 
companies,  and  without  resort  to  expert*,  f'-'- 
lette  V.  Lefebvre  &  Mayrand  &.  Lefebrrr,  ^ 
L.  C.  J.  128,  S.  C.  1864;  1915  C.  C.     " 

162.  And  where  action  was  brought  tor  :L' 
amount  of  a  rent  capitalized  for  a  period  oi  t' . 
years — Held,  that  in  consequence  of  the  re^Ju'.- 
tion  of  the  claim  the  opposant  should  pay  cc-^:-- 
Ib. 

163.  Execution  for  Arrears  of. — The  pla-ntiif 
brought  action  for  arrears  of  life  rent  due.iiJi 
certain  immoveable,  and  having  obtainei  J3<i^' 
ment  was  about  to  cause  the  property  to  U-  .-v.  1 
when  the  defendant  filed  an  oppd^tion  ap^ 
d*annuler,  on  the  ground  that  such  lite  ri*.t 
was  not  a  charge  r6el,  but  a  simple  right  rf 
hypothec,  which  the  plaintiff  cguld  claim  osW 
bjr  an  opposition  afin  de  eonserver-^Heldy  m»ir.- 
tainin^  Uie  opposition.  Campagna  v.  Hiberit 
1  L.  C.  R.  24,  8.  C.  1860. 

164.  Extinction  of.— The  donor  of  a  prc^rty 
subject  to  a  life  rent  became  bankrupt,  aiid,  aAer 
obtaining  his  discharge,  purchased  the  ptxjpfttj 
from  the  assignee — Held,  reversing  the  judpuent 


by  the  judicial 
^le  01  tne  propem  dv  tne  aseit^M.  Cadieux  & 
fanrifiof,  6L.  C.B,446,  Q.  B.  1846. 

165.  Btit  where  a  parly  pnrohases  an  immove- 
ilhie  which  ia  subject  to  a  hypothec  of  $50  in 
jarorofa  third  part^,  to  eaabfe  such  third  part; 
10  draw  from  it  a  hfe  rent  of  (6  per  year,  the 
purchaser  may  liberate  the  property  ftom  the 
rent  by  pajiog  the  amount  of  the  hypothec,  but 
lie  has  no  riKlit  to  demaod  secarity  or  the  purga- 
tion of  the  hypothec,  because  the  pUintifT,  as 
vendor,  has  not  left  with  him  an  amount  suf- 
ficient to  cover  it.  Chabottt  v.  Charby,  3  R.  L. 
392  A  16  L:  C.  J.  27,  S.  C.  R.  1871  i  2081,  sec.  7, 
C.C. 

IM.  Obligations  of. — Where  a  Armer  ^ye  to 
hiseoD  a  peceoriaQd  subject  to  a  life  rent  of  40 
buehela  or  the  best  wheat  the  laud  would  pro- 
dace,  and  the  son  transferred  the  property  to 
another,  subject  to  the  same  uudertaking, 
irliich  be  earned  out  until  the  present  year,  when 
Le  offered  wheat  in  fulfilment  of  hitt  charge 
which  the  donor  refused  as  unfit  for  use — HeM, 
terereing  Ihe  judgment  of  the  court  below,  that, 
notwithstanding  that  it  was  generally  known  it 
wu  a  bad  year  for  wheat,  and  the  most  of  what 
h«J  been  offered  was  the  best  that  had  been 
ni^  on  the  land  tliat  year,  that  he  was  obliged 
lu  offer  good  marketable  wheat,  if  he  had  to  buy 
u  elsewhere.  Laloade  v.  ChoUtU,  1  R.  L.  700, 
Q.  B.1868. 

167.  Raaineialion  of. — Where,  by  contract  of 
iDBiriage,  the  husband  stipulated  to  pay  to  his 
nife  BD  annual  life  rent  of  £36  in  Tieu  of  alt 
doner,  and  the  wife  during  her  marriage,  by 
defd,  renounced  her  hypothec  on  the  property  of 
lier  husband  for  such  life  rent — Beld,  on  action 
by  the  transferee  of  the  life  rent,  Chat  the  renun- 
ciation made  during  marriage  was  null  and  void. 
ffnuel  y.  Foamier  &  Bictt,  3  L.  C.  J.  324,  S.  C. 
L*59i  1301  C.  C. 
IBS.  Aueunono/'.— Where  the  plaintiff  sought 
the  resciaaion  of  adeed  of  donation, on  the  ground 
of  non-payment  of  a  life  rent  to  which  the  dona- 
tion was  subject — Held,  that,  although  not  a 
ground  for  rescission  under  the  French  Code,  it 
WOE  so  under  the  law  and  jurisprudence  of  tJiie 
province.*  MarHn  T.  XaTtin,  3  L.  C.  J.  307, 
S.  C.  1859. 


1  action  for  the  amount  of  a  year's 
in  virtue  of  a  trancfer  a  litTe  de  bail 
^«j>crpe^«ZIc,thedefendant  pleaded 
i  amount,  together  with  that  of  the 
current  quarter  and  a  quarter  in  ad- 
coets,  on  the  ground  of  being  per- 
jAodon  the  property  and  become  free 
ter  rent — Held,  confirming  the  judg- 
coart  below,  that  a  party  who  con- 
ay  a  ground   rent   for   ever  cannot 


lur  Huun,  M  oluigei 

i  !■  itlpDiated  mlbe 

b  re*ooati(mlinb]totlDBllfe*pe<ititoUie 
the  dInolDllon  of  lale,  In  deftalt  of  pajr- 
Ice  wlibant  the  neoeni^  of  ut  pcellmlna^ 
obllclog  Um  donee  totberalBlmeDtof  bb 
IHe  lUpnlatlan  of  all  other  rvolDUTe  oo 
IckeUt  Bade,  tua  the  aaine  eAot  in  cllti 

am.  nec.c. 
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abandon,  and  that  such  agreement  is  equivalent 
to  the  obligation  defoumiT  etfairevaloir.  Malt 
V,  Duboit  el  al.,  7  L.  C.  R.  479,  S.  C.  1857  ;  &8 
L.  C.R.36I,Q.  B.  1858. 

RENUNCIATION. 

I.  Or  DoNiTioH,  tee  DONATION, 
n.  Or  DowBR,*M  DOWER. 

III.  Op  Life  Bbhts,  tee  BENTS. 

IV.  Of  Bblioios,  »«  TITHES. 

V.  Op  ScocEasioB,  i«  succession. 

VI.  Of  Sobitt,  tee  SURETYSHIP. 


REPAIRS— See  IMPROVEMENTS. 
FOB,  tte  USU- 

REPEAL.      ■ 
I.  Of  Liws,  tee  LAWS. 

REPLACEMENT. 


REPLICATION— See  PROCEDURE. 

REPRESENTATION. 

I.  Ik  SncoBSBiONB,   tee  SUBSTITUTIONS, 

Ac. 

REPRESENTATION  S. 
I.  False,  tee  FRAUD. 

REPRISE  D'INSTANCE— See  PRO- 
CEDURE. 

REPRISES  MATRIMONIALES— See 
MARRIAGE  CONTRACTS,  &C. 

REQUETE— See  PETITION. 

REQUfeTE  CIVILE. 

I.  Grounds  of,  170. 

II.  PBOOEDCBE  IK,  171-174. 

m.  Serviob  of,  175. 

IV.  To  Set  Asidb  Jddohent  or  Distbibu- 


I.  Gbochds  or. 


170.  Where  a  party  has  been  precluded  from 
adduciog  important  evidence,  owing  to  a  misun- 
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RETENTION. 
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derstanding  between  his  attorneys  and  the  attor- 
neys of  the  opposite  side,  he  may  be  released 
from  the  consequences  by  a  requJ^ie  civile,  Lusk 
et  al.  inre.A  Eiddell  &  Boss,  19  L.  G.  J.  104» 
S.  0.1874;  605  C.C.  P. 

II.  Procedure  in. 

171.  A  requite  civile  may  be  granted  by  the 
prothonotary  in  vacation,  m  the  absence  of  a 
judge  resident  in  the  district.  Lambert  y.  ScbU' 
cier,  1 R.  L.  47,  S.  C.  1867  ;  507  C.  C.  P. 

172.  And  hdd,  in  the  same  case,  that  a  mo- 
tion to  reject  a  requite  civile  on  the  grounds  that 
the  reasons  alleged  in  support  thereof  are  insuf- 
ficient, cannot  m  gran  tea,  the  proper  procedure 
being  by  demurrer.    lb. 

173.  In  an  action  in  ejectment  in  which  the 
plain  tiffobtained  judgment  by  default,  and  execu- 
tion issued,  the  defendant  caused  to  be  served 
upon  the  plaintiff  holding  the  writ  of  execution 
and  oppositioi)  afin  cTantiuler  in  the  nature  of  a 
requite  civile.  On  the  return  of  this  opposition 
the  plaintiff  moved  to  dismiss  it  for  want  of  form 
on  several  grounds — Held,  that  reasons  that 
could  be  ur^d  against  an  action  or  opposition 
by  an  exception  to  the  form,  may  be  opposed  to 
a  reqvMe  civile  bv  a  simple  motion  to  set  aside. 
Maguire  v.  Striae  &  Stride,  14  L.  C.  R.  105, 
S.  C.  1864. 

174.  Held,  also,  that  the  permission  of  the 
court  was  necessary  to  produce  a  reqtiite  civile, 
and  the  service  of  such  requite  must  be  made 
upon  the  party  contesting  it.    lb. 

III.  Serviob  of. 

175.  A  requMe  civile  after  judgment  may  be 
served  upon  the  attorney  in  the  case*  Lang  v. 
Clark  A  Clark,  20  L.  0.  J.  184,  S.  C.  1876. 

IV.  To  Set  Aside  Jitdomekt  of  Distribu- 
tion. 

176.  A  requite  civile  praying  for  a  revocation 
of  a  judgment  of  distribution  on  account  of  fraud 
will  be  sranted,  and  the  petitioner  allowed  to 
contest  the  collocation.  Doutre  et  al.  v.  Bradlof 
et  al.  &  Allison  et  vir.,  17  L.  G.  J.  42,  S.  G.  K. 
1873. 

V.  What  is. 

177.  An  opposition  in  the  nature  of  a  requJite 
civile  cannot  be  considered  as  such  if  it  be  not  so 
called,  and  if  the  opposant  does  not  observe  the 
formalities  which  are  peculiar  to  the  requite 
civile,  and  the  term  requMe  civile  is  absolutely 
necessary  in  such  proceedings.  Bilodeau  v. 
Martin  &  Martin,  14  L.  G.  R.  205,  G.  G.  1864. 

VI.  When  Lies. 

178.  On  a  petition  to  fi\^  a  requite  civile  to  a 
final  judgment  rendered  by  default,  it  was 
granted  to  the  petitioner  to  nle  the  petition,  re- 
serving to  the  plaintiff  his  right  to  urge  all  legal 
objections  to  the  proceedings.  Martin  v.  Moreau, 
4  L.  G.  J.  121,  S.  G.  1856  ;  505  G.  G. 

179.  A  reqtiite  civile  does  not  lie  from  a  final 
judgment  rendered  on  the  default  of  the  defen- 
dant, when  by  law  there  is  an  appeal  from  such 


judgment.  Valin  v.  The  Corporation  of  ike 
County  of  Terrebonne,  4  L.  G.  J.  li,  8.  C.  1858 ; 
605  G.  C.  P. 


RESCISSION. 

I.  Of  Gontbacts,  see  G0NTRACT8. 

II.  Of  Deeds,  see  DEEDS. 

III.  Of  Donation,  see  DONATION. 

IV.  Of  Sale,  see  SALE. 


RESERVATION. 

I.  In  Deeds,  see  DEEDS. 

II.  Of  Right  of  Action,  see  PAYMENT, 
Tender  of. 


RESIDENCE— /See  DOMICILE. 

I.    Of   Pa&ties  to   an   Action,   see  AC- 
TION. 


RESILIATION. 
I.  Of  Lease,  see  LEASE. 


RES   JUDICATA— S66    JUDG- 
MENTS,  Chose  Jug^e. 


RESPONDENTIA— iSec  MERCHANT 

SHIPPING,  BOTTOMBY. 


RESPONSIBILITY. 

I.  Fob  Damage,  see  DAMAGE,  Apc. 

n.  Fob  Fibb,  see  FIRE,  LESSOR  AND 
LESSEE,  &c. 

in.  Joint  and  Sbtebal,  see  OBLIGA- 
TIONS. 


RESTITUTION. 

I.  Of  Pbioe  of  Sale,  «e«SAL£. 

II.  Of  Stolen  Goods,  180. 

III.  Wbits  of,  see  POSSESSION. 

n.  Of  Stolen  Goods. 

180.  The  court  is  not  bound  in  all  cbsm  to 
order  writs  of  restitution,  and  order  the  reetiUi' 
tion  of  stolen  property  under  G.  33  V^ic.  cap.  21, 
sec.  113,  but  tnis  power  is  discretion arr.  R^iM 
V.  AtHn,  6  R.  L.  293  &  18  L.  C.  J.  23,  Q.  B. 
1874. 


RETAINER— Sec  FEES, 


RETENTION. 

I.  Right  of,  see  LIEN,  PRIVILEGE,  Ac. 


RETRAIT  CONVENTIONNEL. 


].  RlOET  OF. 

ISl.  In  an  action  ■□  revendication  in  virtue 
of  ft  riglit  of  retrail  conoentionnel — Held,  con- 
dnoiog  the  judgment  of  the  court  below, 
ihat  the  abolition  of  such  right  by  18  Vic.  cap. 
103,  aec.  4,  had  no  retroaclive  effect,  and  that 
such  right  might  he  exercieed  upon  the  immoTe- 
kUet  before  the  pasetng  of  the  Bald  Act.  Garon 
i  Catgrain.nL.C.  R.  397,  Q.  B.  1857. 

183.  And  held,  also,  that  the  advertiBement 
bj  theeheriffjStating  that  the  immOTCahles  would 
be  sold  subject  to  eerw  «(r«t(M  and  other  seignio- 
rial andconditionalchargeBand  dues,  according 
M  the  original  title  of  conceadon,  was  suflioient 
to  preaerve  the  right  otrelrait,  and  in  such  case 
an  oppositioa  qfin  de  charge  was  not  required, 


n.  Stipifutiok  op. 

183.  The  ntrait  eonvmHonntl  is  founded  on 
conlnct,  and  must  be  stipulated  in  the  original 
cOQceBsion  and  Dot  in  a  Htre  luMvd.  Detprit 
T.  Fortin,  3  Rev.  de  Ltg.  79  &  206,  K.  B.  ftll. 


RETRAIT  FfiODAL. 
L  Actiom  op,  ttt  ACTION. 

RETEAIT   LIGNAGEB. 
I.  AcTioiT  or,  *«  ACTION. 

RETRAIT  SUCCESSORAL. 

I.  Actio V  of. 

184.  The  notion  «n  rttrait  lueetitoral  does 
net  exist  where  the  transfer  has  for  ita  olject  a 
fixed  and  determinate  ehsre  in  an  immoveable. 
LtcUrc  et  al.  ».  Betrndry,  10  L.  C.  J.  20, 8.  C. 
I«Si7lOC.C. 

KETURNIKG  OEFICEE— See  ELEC- 
TION LAW. 

RETDENS— See  SUCCESSIONS. 

REVENDICATION.  , 

I.  Arrumimn  w,  «e  ATTACHMENT. 

II.  RioHT  OP,  $ee  AFFBEIGETHENT,  IN- 
SOLVENCY, SALE,  4o. 

REVENUE. 

I.  Vkaw  ok,  gee  CUSTOMS  DUES. 


REVENUE  I 

I.  POWEB  OF  Depciy, 

186.  The  deputy  reren 
sign  an  information  for  i 
license.  JUuUin  v.  Bet 
Dvmford,  7  L.  0.  J.  228 


REVENUE  LAWf 


REVI 

I-  Costs  ik,  186, 187. 
n.  Deposit  is,  18S-1: 
in.  ItiacsiFrioH  FOB, 

IV.  PftOCEDDRB   IK,   1! 

V.  RiOHT  OF,  195-207 

I.  Costs  ix. 

186.  A  defendant  who 
obtaining  a  reversal  in  i 
"    '       "    '   complained   o 


judnnei: 


Bertrand,nt.C.i.  18! 

167.  Bnt  where  a  par 

m  obtaining  a  inodidcati< 

will  not  hare  costs  of  re 


n.  DKFoarr  ra. 


damage  in  the  future,  a 
missed— ffeW,  on  inscrip 
being  a  real  action,  a  de 
was  suflicient.  DestaiMl 
Rinhem/  Comparty  of  O 
S.  C.B.18eSi  497  C.C. 

189.  Where  applicatioi 
prothoaotary  be  ordered 
tion  Ibr  revision  without 
plaintiff,  the  application 
ground  that  the  prothoDc 
depoeit,  as  the  law  says 
LoiielUr.  Louelle,  2  L.  C 

190.  The  deposit  in  thi 
not  be  paid  over  to  the  i 
an  appeal  is  taken  from 
Byland  v.  Routh,  2  L.  C 

m.   iHBOEtPTIOlt   FOB. 

191.  If  the  delay  of  ei 
the  inscription  for  cases  ii 
Buoday,  or  other  oon-jn 
validly  made  on  the  folic 
V.  Allan,  10  L.  C.  J.  : 
C.  C.  P. 

192.  It  is  not  necessai 
this  inscription  bepersoi 
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REVIEW. 


193.  The  delays  fixed  by  the  Code  for  inscrib 
ing  in   review  are  not  suspended  during  vaca- 
tion. Foumier  v.  Ledoux,  iS  L.  C.  J.  332,  S.  C.  R. 
1869. 

IV.  Peocedubb  in. 

194.  Where  a  panv  inscribes  a  case  for  review, 
but  fails  to  file  a  factum,  ae  required  by  the  Rules 
of  Practice,  and  to  shew  cause  why  the  inscription 
should  not  be  set  aside,  such  inscription  will  be 
discharged  and  the  case  remitted  to  the  court 
below.    Ellis  v.  Oouldy  16  L.  0.  R.  168,  S.  C.  R. 

V.  Right  of. 

195.  A  report  of  distribution  homologated  by 
the  prothonotary  under  23  Vic.  cap.  67,  sec. 
32,  ma^  be  reviewed  before  three  of  the  Superior 
Court  ludees  under  27  &  28  Vic.  cap.  3^  sec. 
20.  The  Eastern  Townships  Bank  h  Pacatid, 
9  L.  C.  J.  166  &  2  L.  C.  L.  f.  270,  S.  C.  R.  1864. 

196.  A  final  judgment  dismissing  a  writ  of 
attachment  issued  under  the  Insolvent  Act  of 
1864,  see.  3,  is  subject  to  review  under  the  27  Sc 
28  Vic.  cap.-  39,  sec.  30.  Johnston  et  al.  v. 
Kelly,  9  L.  C.J.  156  AIL.  C.L.  J.  64 ;  8.  C.  R. 
1866.  Ins.  Act  1875,  sec.  128. 

19?.  Interlocutory  judgments  subject  to  appeal 
can  alone  be  inscribed  for  review.  Young  v. 
Baldmn,  16  L.  C.  R.  242,  S.  C.  R.  1865 ;  494 
C.  C.  P.  A  Q.  34  Vic.  cap.  4  &  Q.  36  Vic.  cap.  12 
&  Q.  37  Vic.  cap.  6. 

198.  There  is  no  right  of  revision  of  a  judg- 
ment taxing  a  bill  of  costs  amounting  to  less 
than  £25.  Broton  &  Laurie,  16  L.  C.  R.  410, 
Q.  B.  1866. 

199.  There  is  a  right  of  revision  of  judgments 
rendered  on  a  demand  or  motion  for  a  writ  of 
certiorari,  and  on  this  revision  the  judgment 
refusing  the  writ,  being  held  pood, '  will  be 
afiBirmed  with  costs.  Beaupartani  exp.,  10 
L.  C.  J.  102,  S.  C.  1866  k  Spellman  exp.,  10 
L.  C.  J.  81  A  1  L.  C.  L.  J.  116,  S.  C.  R.  1866  ; 
1234  C.  C.  P. 

200.  But  no  right  of  revision  exists  where 
there  is  no  right  of  appeal  to  the  Queen's  Bench, 
lb.,  &  494  C.  C.  P.  &  Q.  36  Vic.  cap.  12  &  Q.  37 
Vic.  cap.  6. 

201.  Nor  is  there  any  right  of  revision  of  a 
judgment  rendered  by  the  Circuit  Court  on 
appeal  from  a  judgment  of  a  justice  of  the  peace 
under  the  Agriculture  Act.  Guevremont  & 
Planie,  10  L.  C.  J.  110  A  1  L.  C.  L.  J.  116, 
8.  C.  R.  1866;  24  Vic.  cap.  30. 

202.  There  is  no  right  or  revision  of  juctepents 
under  the  Municipal  Act  according  to  27  A  28 
Vic.  cap.  39.  Dubord  A  Lanctdt,  3  C.  L.  J.  63, 
8.  C.  R.  1867. 

203.  Where  the  amount  of  a  judgment  does  not 
exceed  $100,  and  the  creditor  ac(][uiesce8  in  the 
judgment,  there  is  no  right  of  revision,  although 
the  amount  demanded  may  have  exceeded  that 
sum.  Lefebvre  v.  Murdoch,  13  L.  C.  J.  328, 
8.  C.  R.  1869. 

204.  No  right  of  revision  exists  in  favor  of  the 
Crown  when  the  right  of  appeal  is  denied  by 
law.  The  Attorn^  Gfeneral  A  The  CorporaHon 
of  County  of  Compton,  15  L.  C.  J.  258, 8.  C.  R. 
1871. 

205.  An  error  in  the  contents  of  an  immove- 
able set  forth  in  a  judgment  of  the  court  of  origi- 


EIPARIAN  PROPEIETOKS.    11^ 

nal  jurisdiction  may  be  rectified  in  revision,  witb, 
costs  against  the  appellant.     Johnston  v.  Tkii 
Massamppi    Valla/     Bailwav    Qmipany,  1$ 
L.  C.  J.  4,  8.  C.  R.  1872. 

206.  No  personal  action,  in  which  the  amooot 
demanded  exceeds  $500,  can  be  brought  to 
review  under  Q.  36  Vic.  cap.  12.  which  is  an 
amendment  of  art.  494  of  the  Code  of  Procedurf, 
although  such  art  is  not  expressly  designated 
in  said  statute  as  required  Dy  the  Provinci&l 
Act.  31  Vic.  cap,  7,  sec.  10.  Gibson  et  d.  k 
Lindsay,  17  L.  C.  J.  244,  8.  C.  R.  1873  A  Q.  37 
Vic.  cap.  6. 

207.  A  judgment  rendered  in  the  Circuit 
Court  under  the  provisions  of  art.  698  et  eeq  c^ 
the  Municipal  Code  is  subject  to  appeal,  and, 
consequently,  to  revision.  McLaren  A  TJu 
Corporation  of  the  Township  of  Buckinghamy 
17L.  C.J.  53,8.  C.R.  1873. 


RIGHT  OF  ACTION— See  ACTION. 


EIGHT  OF  VIEW— See  SERVI- 
TUDES. 


RIGHT  OF  WAY— See  SERVI- 
TUDES. 


RIGHTS  OF  THE  CROWN. 

I.  In  Criminal   Prosscution^   see  CRDII- 
NAL  LAW. 


RIOT. 


I.  Liability  of    Maoibtratb  roa  Dahag] 
DURING,  see  DAMAGES,  MAGISTRATE,  &c. 


RIPARIAN  PROPRIETORS— See 

RIVERS. 

I.  Rights  of. 

208.  In  an  action  or  infonnation  on  behalf 
the  Crown  to  annul  certain  letters  patent  (.4 
beach  lot  on  the  River  St.  Lawrence,  granted ' 
the  Crown  to  the  defendant,  in  front  of  a  cfi 
tain    property    belonging    to    the    ladies,  tb< 
Ureuhne  Nuns  of  Quebec,  who  were  riparir  " 
proprietors,  and  as  such,  it  was  alleged,  entilli 
to  tne  free  use  and  enjoyment  of  each  beach  k^ 
when  uncovered  by  water,  and  the  free  access  u 
the    waters  of  the  river  at  hi^h  tide  ^r  ail 
purposes  of  navigation,  or  otherwise,  and  that 
the  grant   of  such  letten   patent  thev  w< 
seriously  prejudiced  in  their  rights — Bud,  thi 
they  were  not  entitled,  as  a  matter  of  right,  t 
such  beach  lots,  and  that  the  Grown  ooold.  whci 


;r  of  a  lot  of  land,  npon 
;  of  the  price  of  sale,  alleged 
land  was  orizinall;  granted 
A.  B  and  olhers,  and   was 


led  to  show  any 
iself  and  the  patentees,  or 
;  througti  them— fleW,  that 
ing  su^,  was  not  entitled  to 
intiff  the  security  provided 
,  eec.  18.  Hate  et  al.  & 
320,8.  C.  1863. 
r  action  for  tlie  price  of  ealc 
rcha«er  of  an  immoveable, 
as  possesRed  by  the  vendor 
•uit,  may  refuiie  payment  of 
le  be  threatened  with  evic- 
it  being  obliged  to  accept  the 
the  vendor.  Mongean  Si 
Mi,  Q.  B.  &  12  L.  C.  R.  94, 


tting  up  in  hia  declaration 
ainountingto$766,  existed 
.J,  and  offering  to  furnish 
t  sureties  with  hypothec 
would  not  be  troubled  by 
nortgagefl.  The  defendant 
e  of  the  mortgages  and  his 
.  C.  cap.  36,  to  retain  in  his 
im  and  interest,  and  praying 
'  were  given  to  the  piaintiff 
fixed  by  the  court,  the  action 
with  coet«,  and  the  defendant 
<A  to  retain  the  sum  sued  for. 
J  answer  produced  discharges 
the  two  mortgages — Held,  in 
and  confirmed  m  the  Court 
e  plaintiff  was  entitled  to 
nount  due,  with  costs  of  the 
he  defendan 
..  76,  S.  C.  &. 

it  action  for  the  balance  of  a 
h  the  d elen dan t  pleaded  that 
e  the  plainljff  declared  his 
■  be  that  of  eole  heir  to  his 
1  set  up  at  the  same  time  a 
defendant,  by  the  plaintirs 
lat  ae.siich  vendor  she  aleo 
iCnt  of  the  purchase  money, 
that  the  plaintiff  wae  only 
^,  one  of  vhom  was  then  a 
uld  be  proprietor  Jjor  indiffi 
supposition  that  it  liad  not 
iw  under  the  husband's  will, 
>,  thai  there  was  due  to  the 
of  seigniorial  dues,  the  sum  of 


any  otlier  heir,  and  a«  the  arre«r8  of  eeignioriil 
dues  had  accnied  since  the  deed  to  him  briW 

plaintiff's  mother  in  IS'"  -'—  ■■ '-"  ^-'~ 

sumed  to  have  been  i 
time,  and  to  be  liable  h 
such  dnes.  Tliompion 
80,8.  C.  ]8fi3. 

79.  And  held,  also, 
entitled  to  costi',  notw 
ordered  to  give  securit' 
of  title  or  claim  bv  aj 

80.  The  purchaser  . 
by  deed  prior  to  the  sta 
il  he  is  troubled  in  his 
reason  lo  fear  troubit 
purchase  monev  until 
him  against  such  troul 
if  the  purchase  was  rr 

•putule.  Merrill  v. 
S.C.  1863;  1506  A  15: 

81.  Where  a  piircl 
cepled  Doticeof  a  Iran 
etnte,  and  acknowledg 
the  transferee  for  the  p 
ferred— ifeW,  confirm 
court  below,  that  he  w 
security  when  sued  by 
hypothec  existing  on 
safe.  Queatin  A  Butt 
1  h.  C.L.  J.34,Q.  B. 

82.  And  held,  also, 
be  ordered   for  tlie   w 

ipotbec,  though  ench 
the  sum  souglit  to  be 
but  thatthedefendanl 
pay  costs  up  to  the  dat 
made  two  davs  afl;er 
plaintiff  condemned  t 
subsequent  to  that  dal 

83.  Where  to  an  a. 

ing  to  a  memorandu 
the  defendant,  and  pi 
be  condemned  to  take 
stalment  to  become  ( 
deed,  and  to  create  a 
property,  as  security  I 
of  sale  nrithin  a  time 
default  thereof, 


ail  t 


I  title  1 


lorandum,  thedel 
just  cause  lo  iear  troul 
tion  created  by  the  w 
in  favor  of  the  chitdrei 
the  sherift's  title  invi 
obtained  on  a  lUlaiti 
cause  brought  by  th 
testator,  was  not  vallt 
cert  lo  get  rid  of  the 
tlie  defendant  had  ju 


action  it  ia  Tor  the 
hat  all  the  forms! 
;en  obfterved.  lb. 
demand  of  pay  m 
X.  59  ofthe  Municii 
lyment  of  the  assi 
lale,  either  of  moTi 
.  has  been  made. 
rchaser  of  land  bo: 
I  for  (axes  baa  be< 
;r  to  vhom  he  Lae 
troubled  in  his  pot 
',  he  mB}r  call  in  t 
he  purchased  as  ' 
,pae  of  two  years  fr 
rule  el  al.  v.  The  C 
<ifGranlhani,6R. 
iq.C.C. 


of  an  inimoveabie 
I  the  name  of  Jean 
9  by  the  name  of 
I  it  to  the  defends 
action  en  diclarc 
^at  the  defendant, 
faith,  and  in  tgnor 
M  made  lo  suffer  t 
imissed.  Lafiatri 
i.  B.  1848. 


moveables  ia  mad 
Jon  is  commenced 
if  them  in  maile  lot 
of  fraud,  and  an  op| 
led  on  such  sale,  ci 
«  y.  EeerUl,  3  Rev. 

itaving  obtained  ja 

I,  and  seized  theii 
thereof,  an  oppoait 
i  of  the  defendants 
ings  aeized  aa  belo) 
le  from  her  hueban 
ge,  and  aleo  by  v 
:t.  The  proof  being 
,  having  ever  since 
posaeeaion  of  the  n 
redtohia  wife,  ana 
phatever  of  her  owi 
e  bad  never  carriet 
le  defendant's  wife 
iage—Stld,  that  I 
considered  fraudul 
leaession    being   on 

honesty,  but  whei 
re  was  alrong  evid 
L  V.  Fairchild  &  M 
1856. 

il  was  aeized  by  tfa 
edeblor— fleW,  coi 
:ourt  beiow,  notwil 
ubeequently  to  the 
nat  thedebtor,  and 
lent,  that  it  could 
le  hands  ofthe  pQ] 
cessarytbatthesali 
la  of  a  revocatory 

L.  C.B.489,Q.l 
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that  all  the  rormalities  re- 
leen  observed.    lb. 

demand  of  payment  re- 
:ec.  59  ofthe  Municipal  Act, 
ayment  of  the  asaesement 

Hale,  either  of  moveable  or 
',  haa  been  made.    lb. 
irchaser  of  land  aold  by  a 
n  for  Uuea  baa  been  sued 
ler  to  whom  he  has  sold  it, 

troubled  in  his  po«ee«Bion 
T,  he  may  call  in  the  cor- 
1  he  purchased  as  narran- 
apae  of  two  years  from  the 
irltU  et  al.  v.  The  Gn^ora- 
>  of  Grantham,6S..L.5i1, 
teq.  C.  C. 


r  of  an  immoveable  granted 

n  the  name  of  Jean  Ulivier 
Ih  by  the  name  of  Joseph 
d  it  to  the  defendant,  and 
t  action  en  diclaralion  of 
that  the  defendaut,  having 
]  faith,  and  in  ignoraoce  of 
be  made  to  suffer  thereby, 
ismissed.  Lafieur  &,  Done- 
Q.  B.  1849. 


moveables  i 


made   t 


.-.v...  .^  vuiii^iienced  against 
of  them  is  maile  Ut  the  pur- 
of fraud,  and  an  opposition 
ided  on  Bucb  Bale,catiaot  be 
IX  V.  Everill,  3  Rev.  de  Lkg. 

Uavi 


loneing  to 


ige,  and  also  by  virtue  of 
Ct,  The  proofbeing  that  the 
1,  having  ever  since  the  pre- 
posseBALOD  of  tbi 


wife, t 


d  that  hit 


whatever  of  hi  ^   _, 

le  had  never  carried  on  ilie 
he  defendant's  wife,  Bubee- 
riage — Seld,  that  the  deed 
e  considered  fraudulent  and 
ossession  being  only  pre- 
f  honesty,  but  where  there 
sre  was  strong  evidence  of 
U.  v.  Fairckiid  &  Milligan, 
1866. 

el  was  seized  by  the  credi- 
le  debtor — Held,  confirroioz 
coarl  below,  nolwithetand- 
subsequentlj  to  the  institu- 
inst  the  debtor,  andtheaale 
ulent,  that  it  could  not  be 


SALE. 
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lt»  01'        < 


106.  Where  a  person  notoriously  wilve 
transferred  lo  his  DrotheHn-taw  certain  lots 
land  in  virtue  of  a  pretended  deed  of  sale.  pa.'Kd 
between  them,  for  an  alleged  price  much  below 
its  original  value,  but  which  it  was  notorkms  the 
brother-iu-law  was  totally  unable  to  pay,  and 
the  b roth e[^ in-law  subsequently  trausfernd  ta 
the  insolvent's  wife,  she  having  no  means  of  hn 
own  to  purchase  such  property,  the  sale  tu 
held  to  have  been  made  in  fraud  of  the  crtdilen 
ofthe  insolvent,  and  (o  be  null  and  void.  Ria- 
ma-  V.  Bouchard  it  at.,  7  L.  C.  J.  219,  8.  C, 
1863i  10:i4  &  10.15  C.  C.  &  Ins.  Act  I8T», 
sec.  130  el  itq. 

107.  Where  the  defendant  being  pursued  br 
his  creditors  made  over  his  house  and  lot  to  hh 
father,  nominallv  for  £100  cash  paid,  bat,  as  he 
atUrwards  stated  to  a  witness,  in  order  to  Bart 
the  property  from  being  seized,  and  the  propeiiT 
was  seized  and  an  opposition  was  filed  by  th« 
father— ffeM,  reversmn  the  judemeDl  of  the 
court  below,  on  the  contestation  ofthe  opposition, 
that  the  sale  would  be  held  to  be  simulated  anJ 
fraudulent  and  set  aside,  notwithstanding  proof 
ofthe  payment  ofthe  price  of  sale,  on  Bufficient 
evidence  that  the  father  had  no  pecuniarc 
means.  XeOralhy.  O'Connor,  UL.C.R.Sii. 
Q.  B.  1864. 

108.  Where  the  defendant,  flvedaya  after  judg- 
meot  was  obtained  against  him,  soid  his  titrm 
and  farm  stock  to  the  opposant,  who  leased  the 

Soperty  back  to  him  two  days  aflerwanlF — 
sld,  contirraing  the  judgment  of  the  court  be 
low,  that  the  transaction  was  fraudulent,  and 
that  there  was  no  tradition  of  the  property. 
Deajardiiis  ei  ux.  v.  Paoe  A  Atnundin,  I 
L.  C.L.  J.115,  3.C.  R-  186S. 

109.  A  sale  of  moveables  by  relations,  nw 
followed  bv  delivery  or  removal,  will  be-prp- 
sunied  to  Ije   fraudulent  with   respect  to  third 

erties,  who  are  creditors  ofthe  vendor,  and  itill 
set  aside.     Datsis  v.  Skavi  k  Sham,  2  R.  L. 
623,  3.  C.  E.  1870. 

XVn.  Qambliho  TbU(SAOTIOH3. 

110.  Where  to  a  conservatory  attachment  of 
1000  barrels  of  flour  sold  to  the  defendant  k 
the  plaintiff  and  prayer  for  condemnation  to  th? 
payment  of  the  price  thereof,  the  defendant  pie»- 
ded  that  the  sale  had  been  made  in  January  for 
delivery  in  all  the  month  of  May  following,  asi 
that  such  sale  was  a  gambling  transaclioa— 
Held,  that  such  an  exception  was  whollr  un- 
founded in  law,  and  dismissed  the  plea.  SM- 
iDinv.£in»Horee(ai.,  6L.  C.J.297,  S.  C.  I8«l. 

XVUI.  In  Faib  or  Mirket. 

111.  The  yard  of  a  hotel,  where  horse*  arf 
aold  by  auction,  cannot  be  considered  as  a  fairor 
market,  such  as  is  spoken  of  in  art.  1489  of  ih- 
Civil  Code.     Guy  v.  Barthe,  4  R.  L.  666,  C.  C 

1872. 

XX.  Interpbetition  OF  Deed  of. 


e8ult,alter  deductioa  o' 


been  publicly  in  possesHion,  and  remainediti  poa- 
«eeeion  of  such  properly  from  th»  time  or  the 
seiEure  until  the  adjudication ,  WiUonv.  Cald- 
veil,  3  Rev.  de  Ug.  476,  K.  B.  1813. 

129.  A  judicial  sale  of  a  propert)'  has  not  the 
■effect  of  extinguiehine  the  seigniorial  rishbi  od 
Ihe  property  sold.  Monk  v.  Morris,  3  L.  C.  R. 
3,8.  C.  1853i  710C.  C,  P. 

}H0.  Iniinoveablee  aold  by  judicial  Bale  are 
freed  from  all  iocumbrances  wiLh  which  they 
■were  theretofore  charged,  except  eucli  as  are 
clearly  expressed  in  the  Bherifi's  advertieement, 
And  that  ia  the  case  eubitiitted  the  property  eold 
having  been  twice  leased  for  a  term  of  yeare, 
subject  to  an  emphyteutic  rent  under  such  lease, 
and  the  flrst  lease  only  having  been  adverted  to 
in  the  Qotice  of  sale,  the  projjerty  sold  nae 
released  I'roiu  the  charges  affecliog  it  under  ttie 
second  lease.  T6hi  v.  Chinic,  UL.  C.  R.  14T, 
S.  C.I858;  709&TIOC.C.  P. 

131.  The  plaintiff  was  the  purchaser  at  iudi- 
cial  sale  of  three  lots  of  land  in  the  city  of  Mont- 
real belonging  to  a  succession,  the  property  at 
the  time  of  the  sale  being  in  posaession  or  a  tnird 
party,  who  refused  to  deliver.  On  petitorj 
action  brought — Held,  in  appeal,  reversioK  the 
judgment  of   the    court  below,  that  a  judicial 

sate  operates  a  real  tradition,  and  that  the  pur- 
chaser is  duly  seized  of  and  may  transmit  pos- 
session of  the  property  so  sold,  and  for  this 
purpose  if  the  property  be  undivided  may  ob- 
tain a  Hcilation,  and  that  in  tlie  case  submitted 
the  defendant  could  therefore  oppose  no  legal 
title  to  the  action.  Loranger  &  Bimdreau,  9 
L.  C.E.385,  Q.B,  1859. 

132.  In  a  petitory  action  in  whicli  the  plain- 
tiff sought  to  gain  possession  of  an  immoveable 
— ^«^  confirmiDg  the  judgment  of  the  court 
below,  that  the  judicial  sale  of  an  immoveable 
extingnisbes  all  right  of  property,  except  when 
the  proprietor  is  in  possession  at  the  time  of 
adjudication  of  an  immoveable  seized  pro  non 
domino.  Patton  v.  Morin,  16  L.  C.  R.  267, 
<3.  B.  1866. 

133.  And  held,  also,  that  in  order  to  preserve 
his  rights  the  proprietor,  if  not  in  possession  at 
tiie  time  of  such  sale,  must  oppose  it  in  the 
ordinary  manner,  or  otherwise  the  pn^rly  is, 
by  the  effect  of  the  sale,  purged  of  all  bis  rights 


tl^e 


lb. 


134.  Error)  in. — A  purchaser  at  a  sheriff's 
«ale  of  real  estate,  sold  under  the  provisions  of 
the  Code  of  ProcMure,  cannot  legally  claim  to 
be  refunded,  by  way  of  collocation  on  the  pro- 
ceeds of  the  sale,  a  portion  of  the  price  paid,  on 
the  ground  that  the  property  proved  to  be  of 
considerably  less  extent  than  advertised,  ia  con- 
sequence oi  an  adjoining  lot  having  been  erron- 
eously included  in  the  desQription,  and  that  under 
any  circumstances  the  knowledge  hy  the  pur- 
ehaser,at  the  time  he  bid,  that  the  adjoining  nrop- 
crty  did  not  belong  to  the  defendant,  and  was 
included  in  the  description  by  error,  would  be  a 
eompletebartoBuch claim.  Meltmfftm&Hamil- 
ton,16  L.  C.  J.  67,  Q.  B.  1872 ;  TOB  C,  C.  P. 

136.  Folle  Ettehire.—'No  motion  for  an  order 
to  sell  real  property  at  the^If«  enchire  of  the 
adjtidicBture  can  begranted,  unless  notice  there* 


(gainst  a  purchaser,  he  may  stay  and  mquI 
the  proceedings  by  paying  the  purchase  mooei, 
and  the  costs  incurred  on  such  folU  eaehirt. 
Langevin  v.  Qaron  &  Garon,  2  L.  C.  B.  123, 
8.  C^  1851;  694C,C.P. 

137.  A  rule  for  falU  enekire  will  not  U 
ordered  pending  the  proceedings  on  an  iDlerrtn- 
tioti  by  a  third  party  to  have  the  adjudicslioii 
declared  null  and  void,  nor  will  a  mle  for  mn- 
Irainie  par  ciyrpt  against  the  adjudicalaire  be 
ordered  to  issue  pending  such  proceedineg. 
Heath  etal.  v.  MonagMn&CharUm,\L.  C.K. 
241,8.  C.  1851. 

138.  A  rule  for /oiieCTicAire  cannot  beorderri 
on  terms  or  conditions  different  froD)  thoee  o' 
the  original  sale  and  adjudication.  EnaBt  k 
Nichols  el  al.,  1  h.  C.  R.  161,  Q.  B.  1851. 

139.  An  opposing  creditor  can  move  for  i 
Jblle  enchire  ^iia^t  a  purchaser  who  had  failed 

to  pay  his  purchase  money.     Otumettt  v.  .filin- 


140.  A  rule  toiJoUe  enchire  arainsi  an  adju- 
dicalaire, deecribed  in  the  sheriff's  return  u 
resident  in  Lower  Canada,  may  be  declsrfd 
abtiolute,  on  the  simple  return  of  the  bailiff  (iai, 
he  has  no  domicile  in  Lower  Canada,  and  cannn: 
be  found  in  the  district  of  Montreal.  Gay  >. 
Clca-kion  &  McLean,  I  L.  C.  J.  193,  8.  C.  1857. 

141.  Where  a  rule  for  folle  enckire  was  takra 


had  paid  into  the  hands  of  the  uieriff,  bj 
authority  of  the  court  the  full  amount  of  th« 
purchase  money,  leaving  nothing  but  a  claim 
for  interest  on  the  port  of  the  plaintiffi  the  rule 
wasdisoharged,  Hallv.DoagtaaB&MeDoagall 
et  at.,  2  L.  C.  J.  276,  8.  C.  1858 ;  694  C.  C.  P. 

142,  Where  a  rule  for  eonlrainU  pt^  eorpt 
was  applied  for  against  theadjudicataireofa pro- 
perty which  had  been 

folle  enchire  of  the  i 
rule  could  not  be  srai 
taire  for  the  costs,  Dut 
price.  T/tt  Trust  and 
Canada  V.  Douleefal. 
8  .C.  1859  i  695  C.  C.  1 

143.  On  a  motion  fc 


cription  of  the  propeH 
Potter  ft  Brown  &  A 
3.C.  1860. 

144.  And  where,  be 
absolute,  the  purcha 
purchase  money — Hd 
m  its  discretion,  permit 
C.  C,  P. 

145.  A  rule  ntn  for 
tain  a  description  of  tli 
at /bile  enchire.  Dick 
cAard,4L.C.  J.  119, 

14S.  On  a  motion  fc 
against  a  married  woi 
perty— .fi^H  that  the 
unless  service  were  mi 
UDon  herself. 
1,101 
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afler  the  delays  inscribed  by  law.    Boyer  v. 
Sloum  et  al.y  2  L.  C.  R.,63,  S.  C.  1852. 

164.  Where  a  judicial  sale  of  moveables  had 
been  had,  and  it  was  proved  that  it  was  brought 
about  by  collusion  and  fraud,  and  for  the  pur- 
pose of  defrauding  plaintiff  of  his  rights  therein 
— Held,  reversing  the  judgment  of  the  court 
below,  that  such  sale  was  consequently  null  and 
void,  and  the  defendants  were  condemned  to 
return  the  goods  and  effects  so  sold  to  the 
plaintiff,  with  costs.  Ouimet  et  at  Sc  SSn6cal 
et  al.,  4L.  C.  J.,  133  &  3  L.  C.  J.  35,  Q.  B. 
1860. 

165.  A  sale  of  immoveable  property  by  a 
sheriff  in  a  district  other  than  that  in  which  the 
property  is  situated  is  null.  Phillipse&  Sanborn, 
6  L.  C.  J.  252  &  12  L.  C.  R.  408,  Q.  B.  1862. 

166.  A  demand  will  lie  in  nullity  of  a  judicial 
sale  made  super  non  domino,  either  against  the 
first  purchaser  or  against  the  other  parties  to 
the  adjudication.  TesHer  v.  Bienjonetii,  9 
L.  C.  J.  67,  S.  C.  &  16  L.  C.  R.  152  &  1 
L.  C.  L.  J.  68,  S.  C.  R.  1865. 

167.  Where  a  purchaser  of  immoveable  pro- 
perty at  sheriff's  sale  some  time  afterwards  pre- 
sented a  petition,  prayins  for  the  nullity  of  the 
adjudication,  alleging  that  he  was  under  a 
mistake  when  he  made  the  purchase  ;  that  he 
was  under  the  impression  that  he  was  purchas- 
ing lots  Nos.  2  and  3,  whereas  that  he  had  since 
discovered  that  he  had  only  purchased  lot  No. 
3,  which  he  alleged  was  wortnless — Held,  that 
the  niistake  of  the  purchaser  did  not  justify 
him  in  demanding  the  nullity  of  the  sale. 
Gagn6  v.  Cauchon  &  Langmwir,  17  L.  C.  R. 
447,S.C.  1866. 

168.  In  consequence  of  a  clerical  error  com- 
mitted in  a  seizure  of  immoveables  made  by 
the  sheriff,  a  petition  in  nullity  of  the  adjudica- 
tion, presented  on  behalf  of  the  saisi,  was  main- 
tamed  with  costs  against  the  sheriff.  Beaudry 
v.  Raymond,  14  L.  C.  J.  112,  8.  C.  1869. 

169.  Where  a  certain  immoveable  property 
which  had  been  sold  by  the  sheriff,  and  was 
some  time  afterwards  about  to  be  put  up  aeain 
at  judicial  sale,  and  the  defendant  in  tnenrst 
case,  by  opposition  ajin  de  disiraire  opposed 
the  sale,  on  the  ground  of  nullities  in  the  first 
adjudication,  and  the  plaintiff  contested — Held, 
confirming  the  judgment  of  the  court  below, 
that  the  second  sale  could  not  be  opposed  by 
means  of  nullities  in  the  first,  except  where  the 
first  sale  had  been  regularly  annulled,  and  that 
only  within  a  year  from  such  first  sale.  Arm- 
sir  ang  V.  Barrette  &  Orebassa  &  Armstrong,  2 
R.  L.  98,  S.  C.  R.  1870  ;  714  ei  seq.  C.  C.  P. 

170.  An  agreement  made  by  a  purchaser  at  a 
judicial  sale  to  pay  a  creditor  the  amount  of  his 
claim,  on  condition  that  be  do  not  bid,  is  not 
such  a  fraud  as  will  give  rise  to  the  nullity  of 
the  adjudication.  B&rard  v.  Barrette  et  ux. 
&  Lambert  &  /Salvos,  5  R.  L.  703,  S.  C.  1874$ 
714C.  C.P. 

171.  Of  Emphyteutic  Lease. — The  rights  of  a 
lessor  of  an  emphyteutic  lease  may  be  seized  and 
sold  by  the  creditors  of  the  lessor,  but  in 
such  a  case  the  lease  itself  is  not  affected  there- 
by nor  the  rights  of  the  lessee,  the  only  change 
resulting  therefrom  being  that  of  the  creditors 
of  the  lease.  Pr6coursi  v.  Vidal,  1  R.  L.  42, 
S.  C.  1868;  569  &  571  C.  C. 

172.  Of  Immoveables.— ThQ  lessee  of  a  pro- 


perty seized  and  advertised  for   sale   by  the 
sheriff  cannot  by  opposition  claim  that  the  pro 
perty  should  be  sold  subject  to  the  unexp;^:.! 
term  of  his  lease.  Boyle  et  al,  v.  Chinie  k,  Prouh 
et  al.,  P.  R.  20,  K.  B. 

173.  Of  Railways. — Where  in  an  action  again?*. 
a  railway  company  the  plaintiff  prayed,  amonvsi 
other  things,  that  it  be  ordered  that  neither  the 
road  nor  any  part  thereof,or  its  rolling Btock,etc., 
be  sold  by  sheriff's  sale  in  the  ordinary  way— 
Held  that  such  a  proceeding  in  thepreaentsiate 
of  the  law  of  this  province  is  impossible,  and  it 
was  not  competent  for  the  court  to  ^ant  sncL  a 
prayer.  Morrison  v.  Hie  Grand  Trunk  Roil- 
W€tt/  of  Canada,  6  L.  C.  J.  313,  S.  C.  1861. 

174.  Of  Vessel. — In  order  to  render  valid  tlie 
seizure  and  sale  of  a  registered  vessel,  tue 
formalities  pointed  out  by  the  statote  8  Vie. 
cap.  6  must  be  complied  with,  and  consequeotir 
the  sale  of  a  schooner  named  the  Paton  bj  the 
name  of  the  John  Paton  is  bad,  and  inoperatire 
to  pass  the  property  to  the  new  purchafier. 
Cusack  V.  Paton  &  Rodgers,  3  L.  C.  R.  471, 
S.  C.  1852. 

175.  An  action  in  revendication  of  a  steamer 
which  the  plaintiff  had  purchased  at  judicial 
sale,  and  which  the  defendant  had  removeii  tu 
Upper  Canada  and  claimed  still  to  be  owner  of 
— Held,  that  as  the  vessel  was  not  at  any  time 
belondng  to  or  re^stered  in  Lower  Canada  that 
the  sale  under  which  plaintiff  claimed  was  duII 
and  void.  Kerr  v.  Gildersleeve,  3  L.  C.  J.  304, 
&  8  L.  C.  R.  267,  S.  C.  1858 ;  2360  &  2361  C.  C. 

176.  The  judicial  sale  of  a  merchant  vessel 
confers  no  right  of  property  on  the  purchaeer  a^ 
against  a  previous  transferee,  whose  deed  oi  ^ale 
by  way  oi  mortgage  has  been  registered  at  th^ 
custom  house  and  regularly  endorsed  od  tiit- 
certificate  of  property  or  the  vessel.  HcmdHon  v. 
Kelly,  3  R.  L.564&16  L.  C.  J.  320,  Q.  B.  1^71 ; 
C.  36  Vic.  cap.  128,  sec.  40. 

177.  Possession. — To  obtain  an  order  for  a 
writ  of  possession  by  an  a^pdicataire  there  mu^: 
be  a  return  by  the  sheriff  that  he  has  not  an>i 
cannot  put  him  into  possession.  Reinkart  v. 
Hausseman,  3  Rev.  de  Leg.  473,  K.  B.  1821. 

178.  Procedure  ex  Quanto  Minoris. — Where  a 
purchaser  at  a  judicial  sale  claims  a  reductk>n 
of  price  by  reason  of  a  dtfaut  de  contenancK— 
Held,  that  he  must  proceed  by  petitioD,  ard 
must  give  notice  of  his  proceedmes  to  all  the 
parties  concern ed .  The  Quebec  Bwuding  6Vi«i^ 
V.  Jones  et  al.  &  divers,  11  L.  C.  R.  430,  S.  L. 
1861  ;  1716  C.  C.  P. 

179.  Quanto  Minori3. — The  sale  of  an  e^l&*e 
by  decree  by  more  in  quantity  than  itcontaicf 
entitles  the  purchaser  to  a  diminution  of  the 
price,  but  not  to  the  nullity  of  the  sale.  Graif 
V.  Todd  &  Osborne,  3  Rev.  de  Leg.  476,  K.  ii. 
1809. 

1 80 .  Rescission  o/.-^In  an  action  in  rescission  oi' 
a  sale  of  immoveables  for  taxes  by  a  municipa- 
lity it  is  not  necessary  to  bring  into  the  case  tU 
corporation  of  the  county,  when  the  irregular- 
ties  or  nullities  invoked  acainst  the  sale  atf 
exclusively  attributable  to  the  local  corpcnratictD 
or  its  secretary.  PcUtan  v.  The  CorpcraHw  ^ 
St.  Andr6  d' Acton  ei  al,  13  L.  C.  J.  21,  S.  C. 
1868;  1019  M.  C. 

181.  Rights  of  Opposant  cA. — ^An  opposact  ai 
a  sheriff's  sale  may  require  the  purchapo'  U>  ^ 
posit  the  purchase  money,  and  that  even  when 


sented  a  petition,  praying  for  the 
adjudication,  atlegiae  that  he 
mi»i'take  when  he  nia^c  the  pure 


void,  and  the  defendants  were  condemned  to 
retnrn  the  Eoods  and  effects  eo  sold  to  the 
plaintiff,  nith  costs.  Ouimet  et  at.  &  Sinical 
et  al.,  4  L.  C.  J.  133  &  3  L.  C.  J.  Z5,  <J.  B. 
1860. 

166.  A  sale  of  immoveable  property  by  a 
sheritf  in  a  district  other  than  that  in  which  the 
property  is  situated  ie  null.  Phillipse&  Sanborn, 
ti  L,  C.  J.  252  &  12  L,  C.  B.  408,  Q.  B.  1862. 

166.  A  demand  will  lie  in  nullity  of  a  judicial 
sale  made  super  non  domino,  either  againel  the 
first  pnrchaeer  or  againEt  the  other  parties  to 
the  adjudication.  Tessia-  v.  Bimjonetti,  9 
L.  C.  J.  67,  S.  C.  &  16  L.  C.  R.  162  &  1 
L.C.  L.  J.68,  S.  C.  R.  1865, 

167.  Where  a  purchaser  of  immoveable  pro- 
perty al  sheriff's  sale  wme  time  afterwards  pre- 
. ..._.. ...  ,  fp^  jjig  nuiiiij  of'ijie 

.ae;  that  he 
n  that  he  was  purchas- 
ing lotaNos.  2an^  3,  whereas  that  he  had  since 
discovered  that  he  had  only  purchased  lot  No. 
3,  which  he  alleged  was  worthless — Held,  that 
llie  mistake  of  the  purchaser  did  not  justify 
him  in  demanding  the  nullity  of  the  sale. 
Gagni  v.  Cauckon  &.  LangmuiT,  17  L.  C.  R. 
«7, 8.  0.1866. 

168.  In  consequence  of  a  clerical  error  com- 
mitted in  a  seizure  of  immoveables  made  by 
the  sheriff,  a  petition  in  nullity  of  tlie  adjudica- 
tion, presented  on  behalf  of  the  saisi,  wasmain- 
tained  with  coats  against  the  sheriff.  Beaudry 
V.  Rat/mnnd,  U  L.  C.  J.  112,  8.  C.  1869. 

169.  Where  a  certain  immoveable  property 
which  had   been   sold  by  the  sheriff,  and  was 


case,  by  opposition  afin  de  dUtraire  opposed 
the  sale,  on  the  ground  of  nullities  in  the  first 
adjudication,  and  the  plaintiff  contested — Held, 
confirming  the  judgment  of  the  court  below, 
that  the  second  sale  could  not  be  opposed  by 
means  of  nullities  in  the  first,  except  where  the 
first  sale  had  been  regularly  annulled,  and  that 
only  within  a  year  from  such  first  sale,  Arm- 
tirong  v.  Barrelte  &  Orebassa  &  Armstrong,  2 
R.  L.  98,  S.  C.  H.  1870  ;  714  et  seq.  C.  C.  P. 

170.  An  agreement  made  by  a  purchaser  at  a 
judicial  sale  to  pay  a  creditor  the  amount  of  his 
claim,  on  condition  that  he  do  not  bid,  is  not 
such  a  fraud  as  will  give  rise  to  the  nullity  of 
the  adjudication.  Bh-ard  v.  Barrttte  et  ux. 
A  Lambert  &  Halvas,  6  R.  L.  703,  8.  C.  1874; 
714  0.  C.  P. 

ITl.  0/EmphyteuiicLease.—TheT\ghleo{a 
lessorof  an  emphyteutic  lease  may  be  seized  and 
sold  by  the  creditors  of  the  lessor,  but  in 
such  a  case  the  lease  itself  is  not  affected  there- 
by nor  the  rights  of  the  lessee,  the  only  change 
resulting  therefrom  being  that  of  (he  creditors 
of  the  lease.  Pr^ourst  v.  Vidal,  1  R.  L.  42, 
S.  0.1868!  569  &  571  C.  0. 

172,  Of  Immoveables. — The  lessee  of  a  pro- 


road  nor  any  part  thereof,or  its  roUing  stock  fK., 
be  sold  by  sheriS'B  sale  in  the  ordinary  wav_ 
Held  that  such  a  proceeding  in  the  present  ^late 
of  the  law  of  this  province  is  impossible,  an-i  ii 
was  not  competent  for  the  court  to  grant  aucli  a 
prayer.  Morrison  v.  Tlu  Grand  iVwik  Rail- 
way of  Caaada,  5 'L.  C.J.  313,  S.  0.1861. 

174.  Of  Vessel. — In  order  to  render  valid  the 
seizure  and  sale  of  a  registered  vessel,  iLe 
formalities  pointed  out  by  the  statute  8  Vi^:. 
cap.  5  must  be  complied  with,  and  oonsequenily 
the  sale  of  a  schooner  named  the  Paton  by  ihc 
name  of  the  John  Paten  is  bad,  and  inopeniive- 
to  pass  the  property  to  the  new  pureWer. 
Oueack  v.  Paton  &  Bodgere,  3  L.  C.R.*;1, 
S.C.  1862. 

175.  An  action  in  reveudication  of  a  steams 
which  the  plaintiff  had  purchased  at  judicial 
sale,  and  which  the  defendant  had  removed  ii> 
Upper  Oanada  and  claimed  still  to  be  owner  oi 

■Htld,  that  as  the  vessel  was  not  at  a 


belonging  . . 
the  sale  under 
and  void.     Kerry.  { 
&8L.  C.R,  267,8. 

176.  The  judicial 
confers  no  right  of  p 
against  a  previous  tr 
by  way  of  mortgage 
custom  house  and 
certificate  of  propert' 
ire%,3R.L.564&l 
0.36  Vic  cap.  128, 

177.  Possession. — 
writ  of  possession  by 
be  a  return  by  the 
cannot  put  hira  inl 
Bausseman,  3  Rev.  i 

178.  Procidure  ex 
purchaser  at  a  judic 
of  price  by  reason  o: 
Held,  that  be  muc 
must  ^ve  Dotic«  of 
parties  concerned. 
V.  Jtmes  et  al,  &  dit 
1861  i  1716  CO.  P. 

179.  Qumto  Min. 
by  decree  by  more 
entitles  the  purcba 
price,  but  not  to  thi 
V.  Tadd  &  Osborne, 
1809. 

180.  Reseistionof.' 
a  sale  of  immoveabi 
lity  it  is  not  neceesa 
corporation  of  the  c 
tic8  or  nullities  iD< 
exclusively  attribut 
or  its  secretary.  Pi 
St.  Andre  d'Aeton. 
I8681IOI9  M.O. 

181.  RighltofOf 
a  sherifTs  sale  may 
posit  the  purchase  i 


registered  in  Lower  Cai 


anv  iimt- 
inada  ihii 


laeter  was  proved  to 
I  who  brought  action , 

nag  deciTcd   to   the 

8.  V.  A.  C.  89. 

3H  ANT  SHIPPING. 

ction  viae  brought 
H  veMcl  by  a  eeanian 
cages  being  registered 
!he  encouraeeineDt  of 
sing  the  judgment  of 

a  of  the  eeamen  en- 
r  or  the  mechanics 
repairing  it.  Diekei/ 
50,  Q. B.  I860;  2378 

■wan  brought  against 
ssel  fur  the  wages  of  a 
.  pleaded  that  though 
of  the  institution  of 
iwner  at  the  time  the 
,  tliat  there  was  do 
n,  and  he  was  nevei^ 
ip.,  6  L.  C.  J.  120  & 

n  an  action  for  the 
le  plaintiff  as  master 
.ween  Montreal  and 
lel  the  case  by  a  plea 
inderthel2Tthart.of 
HM,  that  tlie  pre- 
jucli  article  did  not 
Bi*rheaa  v.  Qranl,  4 
262  &  2406  C.C. 
tion  by  a'Seamau  for 
itered  into  before  the 


been  engaged 
\  total  loss,  atjd  that 
ed  Iroiii  such  wreck 
Held,  that  the  freight 

the  mother  of 
Lhftl  where  the  vessel 

C.  R.425,  8.  C.  1865. 


imen  e  wages  against 
mortgagee — Held,  re- 
•  uourt  below,  that  the 
1  as  engineer  on  board 


force  between  Her  Ki- 
ll la  altpDltled  cliat 


CORPORATIONS. 


331.  Where  an  afi 
that  the  defendant  hi 
with  his  individual  t( 
intent  lo  delVaud  his  < 
that  the  propertj  v 
was  immoveable  pro 
a  sufficient  secretion  I 
V.  Chamberlain,  5  L 

332.  Nor  does  it  : 
afndavit  that  the  pro 
time  when  the  debioi 
lb. 

333.  And  inanothe 

by  che  debtor  insolve 
tion,  and  are  not  then 
capias.  Tremain  v ,  { 
1860, 

334.  Where  a  writ 
defendant,  charging  h 
and  effects  bjr  djsposi 
petty,  he  being  insol 
estate,  and  in  the  dw 
datit  had  made  a  Btat^ 
only  tl98on  said  aali 
received  f4S6— ffeM, 
tliefactofdeleiidanta! 
not  of  itself  a  sufiiciei 
a  writ  of  capias,  but 

missed  with  costs.  J 
119, 8.  C.  1862, 

335.  And  where 
alignment  of  their  et 
were  more  or  less  eoi 
plaintifi  sued  out  a 
judgment,  chargingtl 
immediately  about  t 
the  word  secrete  doet 
but  making  away  ' 
manner  calculated  t 
their  rights.  The  Mi 
SL.  C.J.  8,  B.C.  181 

336.  Where  the  on 
laking  away  b 


I   that   I 


where  the  plaintiff  li 
there  was  no  proof  o1 
was  dismissed,     ^t 
29,  8.  C.  1866. 
337.  A    fraudulenl 


1»7       SEIGNIORIAL  RIGHTS. 

certain  debta  of  the  father,  does  not  give 
ri»e  to  lodi  et  nenta.  Dravtau  v.  Campeau,  6 
i.  C.  R,86,  S.  C.  1866. 

377.  But  Mid  in  another  case,  decided  at  the 
^«une  tinje,  that  a  donation  from  a  father  to  a 
eon,  )D  which  a  sum  of  inonej  iras  made 
payable  to  the  donor  would  produce  lod»  et 
vcnta  in  this  respect,  but  not  so  for  the  other 
•charjfee  usually  inserted  in  deeds  of  donation. 
Jhime^  V.  Gotsdin,  6  L.  C.  R.  87,  S.  C.  1856. 

378.  On  an  appeal  from  a  judgment  diemiBe- 
jng  an  opposition  to  be  collocated  upou  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  the  re- 
apoodent— fleW,  reversing  the  judgment  of  the 
«Ourt  below,  that  where  an  onerous  donation  of 
'A  property,  subject  to  loda  et  venlet,  had  been 
tnade,  and  subBequent);  a  retrocession  of  the 
.property  and  resilialion  of  the  eate  took  place, 
Ihat  lods  et  ventea  could  onlj  be  claimed  on  the 
resiliatlon,  and  not  on  the  retrocession  also,  and 
Ihat,  only  where  the  donation  was  by  onerous 
title.  LaiMthe  et  al  &  Talon,  I  L.  C.  J.  101, 
'Q.B.  1857. 

379.  Action  was  brought  against  the  Grand 
Trnnk    Railway   Company   for   lods    et  veiitet 


«Uimed  t 


'    to    1 


plaintitr  c 


the 


1  through 

jilainlifTs  seigniory,  and  also  for  indemnity  due 
io  the  seignior,  because  the  corporation  acquir 
'  ing  the  said  railway  was  a  body  holdJDg  in 
mortmain — Held,  that  the  agreement  under 
which  the  Grand  Trunk  Railway  Company  ac- 
quired the  said  railway  was  not  in  law  a  sale  or 
transfer  of  property ;  and  that  as  the  Grand  Trunk 
Kailway  was  a  work  of  public  utility,  that  the 
defendants  were  not  liable  to  the  payuient  of  ?o<i» 
^venta.Kierxkoviikiv.  TheGrand  TnmkRail- 
VKU  Cmnpany  of  Canada,  4  L.  C.  J.  86,  S.  C.  A 
.8L.  C.  R.3,  1857. 

380.  And  that  even  where  the  sums  claimed 
iiad  accrued  before  the  paasiogofthe  Seigniorial 
Act  of  1874  they  could  not  be  recovered.  lb.,  & 
C.  S.L.  C.  can.  41,  sec.  68. 

381.  But  held  in  appeal,  reversing  these  decis- 
ions inpart,on  the  ground  that  the  Grand  Trunk 
Railway  was  not  a  public  body,  but  a  private 
corporation.     lb.,  &  10  L.  C.  R.  47,  Q.  B.  1859. 

382.  On  an  oppoeition  ajin  de  conaervtr  for 
^eigniorialdue*— ifeW,  that  noiorf*  weredueon 
A  deed  of  donation  whicli  had  never  been  per- 
fected. Lamothe  et  al.  &  Fontaine  k  Talon,  7 
L.  C.  R,  49,  Q.  B.  1867. 

383.  Where  action  was  brought  for  arrears  of 
ioda  et  venle$on  land  alleged  to  he  sold  by  plain- 
tiff and  his  wife,  while  the  latter  was  still  a 
minor,  but  authorized  bv  her  husband,  with 
guarantee  that  she  woulci  ratify  tlie  sale  as  soon 

Mned  to  the  age  of  majority,  but 

want  of  such  ratification,  that  the  nullity 
«nly  relative,  and  that  lods  et  rentes  accrued. 
The  Seminani  of  Quebec  v.  Labelle  &  Labelle  & 
Taeet,  i  L.C.J.  290,  &.C.  1859;  1010  C.  0. 

VI.  Mills,  «e«  Bakalit^. 

384.  Tlie  right  of  banalitt  in  this  country 
carried  with  it  the  right  of  preventing  the  erec- 
tion of  a  grist  mill  within  the  limits  ot  theselsn- 
ioij  wherein  such  right  existed,  and  also  that 


.as  she  bad  a -„-  -j-.-^.  -- 

the  ratiUcation  had  not  yet  been  made-^^M,  o 
the  plea  of  defendant  that  Che  plea 


of  causing  the  demolition  of  such  mill,  notniili- 
standing  it  was  intended  for  grinding  produce  noi 
intended  for  home  consumption  ana  not  eabifci 
to  the  rigbt  of  banaliii.  Lame  et  al.  i.  fti- 
6ord,  1  L.  C.R..11,S.C.  1850. 

386.  And  in  an  action  by  the  lessee  oft  Unal 
mill  against  a  ceasitain  for  the  value  of  thf  kJ] 
ofa  certain  quantity  of  erain  which  thedelernlanl 
was  proved  to  have  had  ground  atanothermili. 
contrary  to  the  rights  of  the  plaintiff— flaW. 
maintaining  the  action,  that  the  plaintiff  coaM 
bring  the  action  in  his  own  name  for  snrh 
rights  of  banaZil^,  and  that,  without  estaUiihiu; 
by  proof,  either  that  the  defendant  was  sabjn-i 
to  such  right,  or  that  the  graio  which  bf  tii-i 
had  ground  elsewhere  was  grain  growing  nwn 
his  land.  Gaanon  v.  Aiidu,  4  L.  C.  B.  m, 
C.  C. 1864. 

386.  The  plaintiff  by  his  declaration  sei  up 
that  for  more  than  thirty  years  previous  to  Ffl' 
ruary,  1846,  L  and  his  auteurs  were  propriMOF> 
and  seigniors  of  the  seigniory  of  filaintilif. 
That  at  the  date  mentioned  L  sold  to  pUiniirt 
all  his  rights  in  the  said  seigniory,  and  pa^ 
ticularly  the  right  of  banaliM  under  which  liic 
cenniatrei  within  the  seigniory  were  oMigwl  to 
grind  at  the  seigniorial  mill,  and  gave  ■]»  \i> 
the  plaintitr  the  rf-' 


«  the  di 


grinding  grain  ' 
declaration  set  up,  i 
defendant  of  two  lo 
iory,  and  the  erecti 
of  the   lots,   at  wh: 

5 round  by  the  deftn< 
etendant  be  onieret 
tion  of  plaintiff's  . 
demolish  the  mills  ai 
and  for  the  profits  o 
struction  and  for  dat 
dant  pleaded  that  t 
had  no  right  of  bam 
enjoyed  such  right 
seigniory,  and  bad 
gard  to  the  two  lotf 
sale  of  such  lots — £ 
liU  exieUd  throughc 
pendently  of  any  co 
of  such  right  was  tht 
of  other  mills  wit 
causing  them  to  be 
Monk  V.  Jtfbrrtj,  3  I 

387.  And  held,a.h 
mills  driven  by  slea 
equally  to  grain  gn 
commercial  purpoa 
domestic  uses.  Id. 

388.  And  althou 
glected  to  protest  a 
mills,  that  did  not  i 
right,  nor  was  the 
sheritTH  sale  of  thef 

VIII.  Pews. 

389.  The  eldest  s 
father's   widow,  wai 

Brish   church.    Be 
g.  376,  E.  B.  181! 
■m.  The  plaintif 
sheritFs  sale  of  the  s 
and  had  been   in  p 
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belonging  to  such  seigniory,  including  that  of 
occupying  the  seignioral  pew  or  banc  patronal 
ID  the  parish  church  for  some  time,  when  the 
fabriqae,  denying  his  right  to  such  pew,  caused 
it  to  be  demofished — Eddy  connrming  the 
judgment  of  the  court  below,  that  the  first 
eeigoior  having  built  the  first  parish  church  in 
the  seigniory,  on  land  which  belonged  to  him, 
had,  by  so  doing,  among  other  privileges,  ac- 
quired that  of  the  first  seat  in  the  said  church, 
and  by  law  this  privilege  passed  to  the  proprietor 
of  the  seigniory,  whoever  he  might  be,  to  which 
it  remained  attached.  La  FaMque  de  Descham- 
heauU  k  DnbeaiUy  2  Q.  L.  R.  6,  Q.  B.  1871. 

391.  And  Iteld,  also,  that  an  action  to  recover 
the  uee  of  such  pew  was  a  possessory  action,  pure 
and  simple,  and  such  action  existed  in  law,  to 
reinstate  the  proprietor  in  the  possession  of  it, 
without  it  being  necessary  to  allege  or  produce 
any  title  as  in  an  action  enplein  possessovre  ou 
pliine  maintenue.    lb. 

392.  And  in  an  action  brought  bj  the  wardens 
of  tlie  parish  against  the  seignior,  m  which  they 
ret  up  that  he  nad  been  in  the  habit  of  using  a 
pew  in  the  parish  church  for  a  number  of  years 
without  paying  anything  therefor,  and  asking 
that  they  l>e  'declared  exempt  from  the  obliga- 
tion of  fumiahing  such  pew,  and  that  they  be 
allowed  to  take  it  away. — jSetd,  that  the  seignior 
waa  no  longer  entitled  to  the  use  of  a  pew  in  the 
parish  church  as  haut  iuMiicier,  but  he  could 
claim  it  as  patron,  if  he  nad  granted  the  money 
to  build  the  church,  and  if  he  had  a  title  to  that 
effect  and  the  possession.  Le  CurS,  &c.y  de  la 
Paroissc  du  Cap  St.  Ignace  v.  Beaubien,  4 
L  C.  R.  321,  S.  C.  1854. 

393.  And  in  another  case — Held,  that  droits 
hoHcrifiques,  such  as  the  use  of  a  pew  in  the 
parish  church,  were  only  granted  to  seigniors  in 
their  quality  of  hauts  jusUders,  as  one  of  the 
attributes  or  the  power  they  possessed  and  one 
of  the  jurisdictions  they  exercised,  and  that  by 
the  effect  of  the  conquest  the  jurisdiction  they 
exercised  haying  ceased,  and  their  judicial  power 
having  become  extinct,  they  had  ceased  to  be 
entitled  to  those  rights,  and  more  particularly  to 
peirg  in  churches.  Lame  et  al.  v.  The  Cur^,  Ac, 
of  the  Painsh  of  St  Pascal,  I  L.  C.  R.  176,  S.  C. 
1851. 

IX.  PaESOiuPTioir  of. 

394.  In  an  action  based  on  the  right  de  retrait 
fiodal — Held,  that  no  prescription  could  be- 
gin to  run  against  the  exercise  of  such  right. 
Qntil  after  the  exhibition  of  the  vassal's  title  and 
delivery  of  copies  thereof  to  the  seignior.  HoT' 
v:ood  et  tiz.  v.  Whiilock  ei  al.j  6  L.  C.  J.  259  & 
12  L.  C.  B.  294,  Q.  B.  1862. 

X.  Retrait  F£odal. 

395.  In  an  action  in  which  the  plaintifi^s,  being 
peigniors  of  the  seigniory  of  Vaudreuil,  sought 
to  redeem  and  retaKe,  under  the  20tb  art.  of  the 
Omiume  de  Paris,  the  fief  held  by  defendants 
a^  universal  legatees  of  John  Whitlock,  known 
as  the  fief  Choi^ — Held,  reversing  the  judgment 
of  the  court  bdow,  that  the  droit  de  retrait 
feodal  was  a  legal  and  not  a  conventional  one, 
Md  that  a  reserve  in  the  original  deed  of  con- 
cession of  a  fief  of  the  droit  de  retrait  fiodal 


could  not  affect  the  legal  character  of  such  right, 
so  as  to  convert  it  to  a  conventional  one.  lb., 
4fe  6  L.  C.  J.  259,  Q.  B.  1862. 

396.  And  held,6\80,  that  even  were  such  right 
conventional  in  its  character,  an  action  en  retrait 
f6odal  based  thereon,  and  instituted  before  the 
passing  of  the  statutes  abolishing  feudal  and 
seigniorial  rights  in  Lower  Canada,  could  not 
be  affected  by  anything  contained  in  those 
statutes.    lb. 

XI.  RiauT  TO  Indemnity. 

397.  Where  the  plaintiffs,  in  an  action  for  the 
recovery  of  lods  et  ventes  claimed  to  be  due, 
claitnea  also  for  indemnity  as  seignior,  because 
the  defendants   acquiring  the  radway  passing 

'  through  the  seigniory  were  a  corporation  hold- 
ing in  mortmain — Held,  reversing  the  judgment 
of  the  court  below,  that  the  Grand  Trunk  Rail- 
way was  a  private  corporation,  and  not  a  public 
body,  so  as  to  entitle  it  to  the  immunities  of 
such.  Kierzkowslci  \,  The  Grand  Trunk  Rail- 
way  Company  of  Canada,  10  L.  C.  R.  47,  Q.  B. 
1867. 

XII.  School  Taxes. 

398.  In  consecjuence  of  the  deposit  of  the 
cadas^  for  the  sei^  lories  conformably  to  the  law 
abolishing  seigniorial  dues,  the  seigniors  are  ex- 
empt from  the  payment  of  the  40th  of  the  amount 
of  the  school  assessment.  The  School  Commis- 
sioners/or the  Municipality  of  St  Jean  Baptiste 
de  Nicolet  v.  Trigge  et  ah,  12  L.  C.  J.  344,  C.  C. 
1868;  C.  S.  L.  C.  cap.  16,  sec.  77. 


SEIGNIORIAL  TITLE— See  PRE- 
SCBIPTION. 


SEIGNIORS. 

I.  Rights  of,  399-401. 

II.  Sales  by,  402. 

I.  Rights  of. 

399.  The  seigniors  in  this  country  may  have 
a  continuous  and  uninterrupted  right  and  pro- 
perty, as  well  as  possession,  of  a  certain  %ts€Lge  de 
oois  in  a  Usitre  de  hois,  irrespective  of  the  right 
and  property  of  the  commoner  in  the  com- 
munal land  in  which  the  lisiire  de  hois  is 
standing.  La  President  et  Seigneurs  de  la  Com- 
mune de  la  Seigneurie  de  la  Baie  St  Antoine  & 
Lozeau  et  vir.,  10  L.  C.  J.  295,  Q.  B.  1866. 

400.  The  hypothecary  rights  of  seigniors  for 
arrears  of  rent  are  limited  U>  five  years  and  the 
current  year,  subseauently  to  the  deposit  of  the 
cadastre  under  C.  S.  L.  G.  cap.  41,  and  to  29 
years  for  anterior  arrears.  Lantier  et  al,  v.  Mc- 
Donald k  Les  H&ritiers  de  Beaujeu  k  Lantier  et 
al,  17  L.  C.  J.  327,  S.  C.  1873  ;  C.  S.  L.  C.  cap. 
41,  sec.  60. 

401.  A  simple  usufructuary  of  an  immoveable    - 
situated  in'  the  censive  of  the  seigniory  of  Mont- 
real has  the  right  to  demand  of  tne  Seminary  of 
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Montreal  commutation  of  the  seigniorial  rights. 
La  S6minaire  de  St.  Sulpice  v.  Durocher,  17 
L.  C.  J.  329,  S.  C.  1873. 

II.  Sales  bt. 

402.  Where  a  seignior  brought  action  on  a 
deed  of  sale  of  land  to  the  defendant  subject  to 
rents,  and  bj  the  same  deed  stipulated  a  price 
of  tale  for  the  same  land — Heldf  on  demurrer 
of  the  defendant,  that  there  was  nothing  to  pro- 
hibit seigniors  from  conceding  land  in  their 
seigniories,  notwithstanding  the  arrets  of  1711  & 
1732,  which  refer  only  to  wild  lands.  Boston  v. 
L'Eriger,  4  L.  C.  R.  404,  S.  C.  1854. 


SEIZURE— /Sf6«  ATTACHMENT, 
EXECUTION,  &c. 

I.  Op  Goods  at   Custom  House,  see  CUS- 
TOMS HOUSE. 

II.  Under  Revenue  Laws,  see  EXCISE. 


SELLER— iSf6€  SALE,  VEND6RS 
AND  PURCHASERS. 


SEMINARY  OF  ST.  SULPICE— See 
COMMUTATION. 


SENTENCE. 

I.  Op  Fobeion  Courts,  see  JUDGMENTS, 
Foreign. 


SEPARATION. 

I.  From  Bed  and  Board,  see  ACTION  en 
Separation. 

II.  Op  Consorts,  see  MARRIAGE. 

rini.  Op  Property,  see  MARRIAGE  CON- 
TRACTS. 


SEQUESTRATOR. 

I.  Power  op  Courts  to  Appoint. 

403.  On  a  demand  by  a  minor,  assisted  bj  his 
tutor,  to  remove  the  executor  appointed  by  the 
will  of  the  testator,  on  account  of  his  insolvency 
— Held,  that  the  court  had  no  power  to  appoint 
a  sequestrator.  Mcintosh  et  al.  &  Dease,  2 
L.  C.ll.  71,S.  C.  1872. 


SEQUESTRATION. 

I.  Of  Corporation  Property,  404. 

II.  Petition  for,  405. 

III.  Right  to,  406. 

I.  Of  Corporation  Property. 

404.  The  law  regarding  sequestration  does 
not  extend  to  the  judicial  sequestration  of  the 
property  of  corporate  bodies.  Morrison  v.  Th/ 
Grand  Trunk  Railway  Company  of  Canada^  5 
L.  C.  J.  313,  S,  C.  1861 ;  1823  ei  stq,  C.  C. 

II.  Petition  for. 

405.  In  a  petition  for  sequestration ,  the  ground? 
on  which  such  demand  is  based  must  be  etatc-i. 
and  it  is  not  sufficient  to  allege  that  it  is  in  ib^ 
interest  of  the  petitioner  that  the  property  l-e 
sequestrated.  The  St.  Bridgets  Amum  v 
Frmay,  1  R.  C.  246  &  3  R.  L.  32,  S.  C.  1871; 
876  et  seq.  C.  C.  P. 

in.  Right  to. 

406.  Pending  proceedings  in  an  action  lo 
compel  the  execution  of  a  deed  of  sale  of  u. 
immoveable,  the  plaintiff  may  obtain  the  ap- 
pointment of  a  sSquestre  to  receive  the  rents  o: 
the  property,  although  the  pleading  and  evi- 
dence establish  that  the  defendant  had  sold  tht? 
property  to  another  party,  prior  to  the  service  o* 
the  action,  and  was  no  longer  in  possession  ot  ibf 
property,  where  there  was  reason  to  suspect  that 
the  sale  to  such  other  party  was  simulate-i 
Farmer  v.  O'Neill  k  Farmer^  20  L.  C.  J.  I?», 
8.  C.  1876. 


SERVANTS— Se6  MASTERS  AND 
SERVANTS. 


SERVICE— See  PROCEDURE 


SERVITUDES. 

I.  Action  to  Bxkmft  from,  407. 
n.  Coupe  db  Bois,  408. 

III.  Description  op,  409-411. 

IV.  Drains,  412,  413. 

V.  Evidence  op,  414. 

VI.  Extinction  op,  415. 
Vn.  Hypothecation  op,  416, 
Vm.  In  Rivers,  see  RIVERS. 

IX.  In  River  Beaches,  see  RIVER  BEA- 
CHES. 

X.  Liability  of  Neighboring  PROPRiirvs--* 
417. 

XI.  Mill  Streams,  418-420. 

Xn.   MiTOYBNNBTB,  421-424. 

Xm.  Nature  op,  426, 426. 

XIV.  Rkl,  427-429. 

XV.  Registration  of,  430. 
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XVI.  Right  or  Yiktt,  431. 
XVU.  RioHT  or  Wit,  432-436. 
XVIU.  SiBBiMS,  436-439. 

XIX.  Tebhuation  op,  440. 

XX.  TlTLK  10,441,442. 

XXI.  Tkbbh,  443. 

XXII.  Ukbboibtercd  444. 
XXIli.  WitbbCoub3BB,  445-447. 
iXIV.  What  amk,  448, 449. 

I.  AOTIOK  TO  EZKKPT  FBOH. 

407.  The  action  ntgaloire  will  not  lie,  not 
viLbstaoding  the  realtj  in  wliich  the  servitude 
olteoupede  boi»  ma  created  hu  been  enlarged, 
irit  be  not  made  to  appear  that  auch  servitude 
iiu  in  couKqueoce  become  more  onerouB. 
Slaitv.  Simoneait  el  ux.,  8  L.  C.  A.  356,  Q.  B, 


U.  COVFB  DX  Bou. 

408.  The  plaintiff  brought  action  claiming  the 
right  U>  cat  wood  on  a  certain  property,  wnich 

right  waa  reeerrecl  bj  hia  auteur,  and  a  deed  of 
wle  pasaed  in  1111— Seld,  that  the  right  waa  not 
perpetual,  and  the  land  being  once  cut  over  he 
coold  not  claim  the  rigbt  to  exercise  it  again. 
ttal,  I  L.  C.  J.  14,  S.  C.  1856. 


fht,  and  la  purged  bv  thi 

the  property.     Lefanre  v.  Go»- 

96,8.0.1865;  709  C.C.  P. 

servitude  given  by  a  father  to  a 
<i  aa  follows :  "  La  coupe  de  trou 
tttt  de  toil  de  front  mr  la  pro- 
•oil  djtrejtdre  tur  la  tare  de* 

dil  beu  (fu  quairiime  rang  de 
Edd,  that  the  eaaential  character 
,  namelv,  the  nature,  extent  and 
ifficientl^  deacribed  to  conetitute 
[  a  aervitude  upon  the  property 
^JuaabectuU  v.  JiTchambecMU,  15 

C.1871. 

It  to  cut  wood  on  a  piece  of  beach 
icre  in  width  and  14  acrea  in 
ed  in  1813,  doea  not  give  to  the 

his  heire  the  right  to  cut  wood 
s  the  land  in  qnestion.  Paoaud 
I KS.,  14  L.  C.  J.  195,  S.  C.  1869. 


atler  a  report  or  inspectora 
r*l  water  course,  for  uie  purpoee 
e  propartiea  through  which  it 
r  which  it  proved  efficient,  had 
ited  by  the  court,  one  of  the 
ad  another  inspector  to  have  a 
teS  for  the  same  purpose,  and 
aed  continual  daToage  to  the 
perty  and  premises,  the  order  of 
waa  held  to  be  illegal  and  set 
V.  OwreAftM,  1  R.  L.  159,  Q.  B. 
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drain  from  hia  property  to  the  public  sewer. 
Three  veara  alUrwards  the  respondents  con- 
atructed  a  new  building  on  this  lot,  and  laid  a 
drain  from  it  to  the  dram  made  by  the  appellant. 
The  appellant  thereupon  instituted  an  action 
negatmre,  saking  that  they  be  ordered  to  dis- 
continue the  use  of  said  drain  unless  they  pre- 
ferred Co  pay  half  ita  coat  and  £12  fordamagee — 
Held,  reversing  the  judgment  of  the  court  below, 
that  the  appetfant  was  the  exclusive  owner  anj 
possessor  ofthe  drain  constructed  by  him,  an^ 
(hat  the  action  waa  properly  brought.  Toupin 
V.  The  Ontario  Bank,  20  L.  C.  J.  6,  Q.B 
1874. 

V.  EVIDEKCE   OF. 

414.  A  rigbt  of  witoyenneti  cannot  be  estab- 
lished by  mere  verbal  evidence,  when  there  is  no 
title,  and  ^e  marka  on  the  wall  do  not  indicate 
any  auch  right.  Rodier  v.  Tate,  1  L.  C.  L.  J. 
70,  C.  C.  1865. 

VI.  Extinction  or. 

416,  The  purchaser  of  a  property  on  which 
there  ia  a  hypothec  and  right  of  pasturage  may 
pui^  and  liberals  the  property  from  such  right 


L.C.  J.27,S.  C.R.  1871. 
VU,  HrpOTBBCATioN  or. 

416.  In  a  hypothecary  action  by  a  testamen- 
tary executor — Held,  that  a  right  of  servitude, 
which  is  a  servitude  vrbain  is  not  auaceptible  of 
hypothecation.  Ihielumau  etal.&  Bouseau,  1 
L.  C.  R.  43,  8.  C.  1850. 

X.  Liability  or  Neiohbobing  Pboprietor. 

417.  The  proprietor  of  an  estate  is  liable  for 
damagea  caused  by  rain  and  anow  falling  from 
his  roof  on  to  the  property  of  his  neighbor.  The 
Victoria  SkatiTtg  Bink  V.  Biiaudry,i  R.  C.  231, 
Q.  B.  1872  i  639  C.  C. 

XI.  Hill  Stbbaks. 

418.  In  an  action  against  the  defendant  for 
divertinga  natural  water  course — Held,  that  the 
plaint!^  the  owner  of  a  mill  rigbt,  has  the 
right  of  enjoyment  and  the  use  of  the  water  of 
the  stream  in  ita  natural  course,  and  where  the 
defendant  had  diverted  the  course  of  the  water 
for  the  purpose  of  running  a  mil)  on  hin  own 
land,  the  action  waa  hela  to  be  good  against 
him,  notwithstanding  that  the  party  complain- 
ing had  DO  mill,  and  did  not  require  tlic  uae  of 
the  water.  Buetiire  v.  Blau,  T  L.  C.  R.  246, 
8.  C. 1857. 

419.  The  plaintiff,  in  1836,  acquired  fmiti  one 
H  a  lot  of  land  on  the  south  aide  of  Che  river 
Yamaaka,  and  the  south-east  end  ofadain  erected 
across  the  river,  with  the  right  of  takiiiii  water 
for  the  supply  of  a  tannery,  the  deed  ujuj  con- 
laing  a  reserve  of  a  preferential  right  ul  water 
in  bvorofagrist  mill.  Ten  days  aiWrwarde 
H  sold  to  S  a  lot  on  the  north  aide,  at  i  -a  uther 
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end  of  the  dam,  with  the  right  of  taking  water 
across  certain  adjacent  lots,  S  being  bound  by 
his  deed  to  maintain  so  much  of  the  dam  as 
t]ie  plaintiff  by  his  deed  was  not  bound  to  sup- 
port. This  lot  was  transferred  to  the  defendant 
by  S  two  years  afterwards,  as  also  a  lot  of  land 
below,  on  which  a  grist  mill  and  dam  were 
already  erected,  such  last  lot  having  been  sold 
Pome  six  y^ars  previously  by  H  to  one  D,  and  by 
D  to  S.  The  plaintiff  Brought  action,  on  the 
ground  that  the  defendant  had  never  built  any 
^ist  mill  so  as  to  avail  himself  of  the  preferen- 
tial right  of  water  reserve,  as  authorized,  but 
thjfct,  notwithstanding,  he  had  maliciously 
opened  and  kept  open  the  gate  in  the  upper  dam 
for  ten  years,  so  that  the  water  flowed  to  waste, 
and  so  that  the  plaintiff  was  deprived  of  a  suf- 
ficiency of  water  for  his  tannery.  The  defen- 
dant, after  pleading  possession  of  thirty  years, 
alleged  that  he  haS  not  wasted  the  water,  but 
that  he  had  drawn  it  through  the  gate  as  he  had 
a  right  to  do,  to  the  knowledge  of  the  plaintiff, 
and  that  when  the  gate  was  shut  the  grist  mill 
below  was  deprived  of  water,  and  when  open  the 
water  flowed  through  as  the  bed  of  the  river 
declined,  which  was  to  the  north — Held,  con- 
firming in  effect  the  judgments  of  both  courts 
below,  that  the  rights  of  D,  under  his  deed  from 
H,  could  not  be  prejudiced  by  the  subsequent 
deeds  from  H  to  sand  to  the  plaintiff,  ana  that 
S,  as  claiming  under  D,  had  a  right  to  insist  that 
the  upper  dam  should  not  be  so  used  as  to  injure 
the  fair  working  of  the  mill ;  and,  moreover,  that 
the  plaintiff  could  not  possibly  acquire  any 
better  rieht  for  his  tannery,  by  reason  of  S  being 
the  purcnaser  of  D's  mill,  than  he  could  have 
had  if  a  stranger  had  purchased  it.  Minor  v. 
Oilmour,  9  L.  C.  R.  116,  P.  C.  1869. 

420.  And  held,  also,  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  that  he  had  a  risht 
to  have  the  gateof  the  upperdam  kept  closed.  lb. 

Xn.  MlTOTEKNET^. 

421.  In  an  action  by  a  tenant  against  his 
landlord  for  loss  and  damage  suffered  by  the 
taking  down  and  re-building  of  the  miiayen 
wall  by  the  adjoining  proprietor — Held,  revers- 
ing the  judgment  of  tne  court  below,  that  the 
latter  was  exercising  a  strictly  legal  right,  and 
that  no  damage  could  be  recovered  on  account 
of  the  inconvenience  and  loss  suffered,  where 
such  loss  and  inconvenience  were  the  necessary 
conseauenceof  the  taking  down  and  re-building, 
and  all  precautions  had  been  observed, and  no  un- 
necessarydelay  or  nedieence  could  be  charged. 
Feck  &  HarriSf  6  L.  U.  J.  206,  &  Lyman  ei  al, 
&  Peck,  6  L.  C.  J.  214  &  12  L.  G.  R.  366  &  368, 
Q.  B.  1862. 

422.  On  a  contestation  restingupon  the  defen- 
dant's right  of  mitoyenneU — Hetd,  that  such 
right  between  adjoinmg  proprietors  was  a  pre- 
sumption of  law, which  imposes  upon  the  objector 
the  necessity  of  rebuttme  it,  and  such  rebuttal 
could  only  be  establishea  by  title,  or  in  default 
of  title  by  certain  marks.  McKenzie  v.  Titu 
et  al,  12  L.  G.  R.  267,  S.  G.  1862. 

423.  Where  the  defendant  built  on  to  the  pro* 
perty  of  plaintiff,  his  neighbor,  eight  inches,  or 
naif  the  thickness  of  the  wall  which  he  was 
erecting,  as  his  risht  of  miioyenneU,  and  action 
was  brought — Held,  reversing  the  judgment  of 


the  court  below,  that  the  defendant  did  not  re- 
quire to  shew  any  necessity  in  order  to  claim 
his  right  and  build  as  he  had  done.  Provost  k 
PerrauU,  2  R.  L.  109,  Q.  B.  1868 ;  620  G.  G. 

424.  Before  the  Gode  a  propriety,  who  wished 
to  build  on  the  line  separating  hie  Broperty  from 
his  neighbor,  had  the  ri^ht  to  place  half  the 
thickness  of  his  wall  on  the  adjoinine  property^ 
provided  that  th^total  thickness  of  the  wall  did 
not  exceed  eighteen  inches,  and  that,  even  wheo 
there  was  a  fence  separatinff  the  two  properties. 
lb.,  &  13  L.  G.  J.  106,  Q.  B.  1868;  510  et$eq. 
G.  G. 

Xni.  Nattjbe  of. 

426.  Where  a  servitude  given  by  a  father  to 
the  son  was  as  follows : — **  La  eovpe  de  trvit 
"  quarts  d'arpenis  de  bois  de  front  swr  la  pro- 
"fondeur  du  bois  d  prendre  sw  la  terre  de$ 
^'  donateurs  du  dit  lieu  du  quairiime  rang  de 
**  St.  Denis" — Held,  that  such  serritude  wafr 
not  only  a  personal  engasement  on  the  part  of 
the  donor  to  secure  to  tne  donee  the  n^ht  of 
cutting^  wood  on  the  ground  described^  subject  to 
the  thirty  years  prescription,  but  cooatitutei 
also  a  real  obligation  with  which  the  property  was 
charged  for  the  benefit  of  the  donee.  ArckaM- 
heault  v.  Archambeault,  16  L.  G.  J.  297,  S.  C. 
1871. 

426.  And  held,  also,  that  such  servitude  cannot 
be  prescribed  merely  by  the  lapse  of  thirty  years, 
but  only  where  there  has  been  a  non-user  aurisg. 
that  period.    lb.,  &  662  G.  G. 

XIV.  Real,  see  Natitbb  of. 

427.  Where  the  donor  gave  to  the  donee  a 
piece  of  land  subject  to  the  charge  to  the  donee 
of  giying  to  two  others  each  an  emplacement  of 
ninety  feet  by  twoarpents,  and  allowing  to  thein, 
their  heirs  and  successors,  a  right  of  pasturage  on 
the  said  piece  of  land  for  a  horse,  a  pig,  tvo 
sheep  ana  two  cows  for  each  of  the  proprietor? 
of  such  emplacement — Held,  leversine  the 
judgment  of  tne  court  below,  in  an  action  oy  the 
legatees  of  one  of  the  proprietors  of  such  servi- 
tude^ that  the  right  of  pasturase  was  a  real 
servitude  which  went  with  the  laod,  although 
not  mentioned  in  the  bequest.  Dorion  ei  al.  k. 
Rivet,  I  L.  G.  J.  308  &  7  L.  C.  R.  257,  Q,  B. 
1867 ;  646  G.  G. 

428.  And  held,  also,  that  in  such  case  tbe 
heritage  servants  beiiig  divided,  so  that  the  pro- 
prietor of  the  heritage  dominimte  became  pro 
prietor  of  one  half  of  the  former,  did  not  ex- 
tinguish the  right  of  the  proprietor  to  make  u^ 
of  the  seryitu£  for  a  half  on  the  odier  half  ct 
ihefonds  serooMte,  and  that,  in  the  case  in  qne^- 
tion,  it  was  reasonable  for  the  plaintiff  to  have  tht> 
right  of  pasture  for  all  the  animals  each  aher- 
nate  year.    lb.,  &  666  G.  G. 

429.  And  held,  also,  that  the  fact  of  the  pre- 
prietor  of  a  heritage  daminSUe,  beocMning  pfy^ 
prietor  of  portion  of  the  heritage  Mervanie  ocir 
extinguished  the  servitude  jm>  lonlo.    lb. 

XV.  RSOISTRATIOV  OF. 

430.  In  an  action  by  the  kgateea  of  a  serritnde* 
^Held,  that  a  real  servitude  created  before  the 
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coming  into  force  of  the  Registry  Ordinance  need 
aot  be  registered.    lb. 

XVT.  Right  of  View. 

431.  On  action  brought  by  the  proprietor  of  a 
lot  iD  the  city  of  Montreal  against  the  adjoining 
proprietors,  to  compel  them  to  close  up  an  open- 
ing alleged  to  be  m  their  gable  wall,  having 
a  view  upon  the  plaintift*s  premises,  it  ap- 
neared  that  the  lower  storey  of  the  defendant's 
fioose  was  about  nine  feet  irom  an  old  division 
fence  between  the  respective  properties,  but 
that  the  second  storey  recently  built  came  up  to 
the  division  fence,  with  a  passage  underneath 
from  the  street.  No  opening  was  found  in  the 
second  storey  looking  into  the  plaintiffs  lot,  but 
beneath  ana  between  it  and  the  top  of  the  fence 
was  an  opening  which  looked  exactly  upon  it — 
Eddy  that  the  opening  in  this  case  was  contrary 
to  the  202nd  art.  of  the  Custom  of  Paris,  and  that 
in  such  case  the  judge  would  make  a  descent  sur 
iei  lieux  when  requested  by  the  partiefi.  Robert 
y'Danis  ei  oZ.,  11  L.  C.  K.  74,  S.  G.  1860;  533 
ttseq.  C.  G. 

XVII.  Right  op  Wat. 

432.  If  a  right  of  way  be  granted,  without  any 
designation  of  its  precise  situation,  over  a  lot  held 
by  two  joint  proprietors  in  common,  and  if  by  a 
wartage  de  fait  the  passage  is  located  and  used 
V  both  for  a  term,  each  party  must  abide  by  it, 
and  an  action  of  portage  will  not  be  maintamed 
to  effect  a  new  location.  Dtihamel  v.  B4langer, 
I  Rev.  de.  Leg.  605,  Q.  B.  1817. 

433.  In  an  action  negatoire  by  which  the 
ap{)ellants,  plaintiffs  in  the  court  below,  com- 
plained that  the  respondent,  defendant  in  the 
action*  their  neighbor,  claimed  and  exercised  a 
right  of  way  and  passage  over  and  upon  two 
<»rtaiii  lots  of  ground  belonging  to  them,  as  des- 
cribed in  their  declaration — Held,  that  the 
defendant,  a  riparian  proprietor,  had  a  right  of 
access  to  a  lot  of  ground  situated  on  the  borders 
of  the  river  St.  Lawrence  by  alluvial  deposits 
belonging  to  him.  Newton  et  al,  &  Roy,  3  Rev. 
de  L^g.  93,  K.  B.  1834. 

434.  In  an  opposition  claimins  a  servitude 
over  land  seized  in  execution — Seld,  that  the 
right  of  passage  upon  an  estate  to  reach  a  pro- 
perty, having  no  other  means  of  in^ess,  is  a 
legal  servitude,  requiring  no  written  title  after  a 
ui^age  of  thirty  years.  Banger  v.  Ranger  & 
VatoU,  14  L.  C.  R.  134,  S.  C.  1863  j  540  Cf.  C. 

435.  Where  a  proprietor  in  favor  of  which  a 
right  of  way  existed  by  deed  passed  between  the 
proprietor  of  the  land  dominante  and  the  pro- 
prietor of  the  land  servante  changed  hands,  and 
the  new  proprietor  brought  action  complaining 
that  the  proprietor  of  the  property  aervante 
neglected  to  I^p  the  passive  m  proper  order  so 
that  he  ooold  use  it,  and  claimed  £100  damages 
— Hdi,  that  the  deed  by  virtue  of  which  tne 
■aervitade  existed  was  a  sufficient  title  to  enable 
the  plaiDti£f  to  enjoy  the  servitude,  even  for 
the  transferee.  Mona»te9se  v.  Christie,  8  L.  G.J. 
154,8.0.1864. 

Xym.  STBEA.X8,  see  Mill  Streams. 

436.  When  two  proprietors  upon  the  same 
stream  possess  water  privileges  wnich  cannot  be 


improved  without  the  destruction  of  the  other, 
the  first  occupant  must  have  the  preference,  and 
is  entitled  to  an  abatement  of  the  dam  of  the 
other.  Dunkerly  v.  McCarty,  8  L.  G.  R.  132, 
S.  G.  1855. 

437.  By  the  general  law  applicable  to  running 
streams  every  riparian  proprietor  has  a  right  to 
what  may  l>e  called  tne  ordinary  use  of  the 
water  flowing  past  his  land,  as  for  instance  for 
domestic  purposes  and  for  his  cattle,  and  that 
without  regard  to  the  effect  which  such  use 
may  have  in  case  of  a  deficiency  upon  pro- 
prietors lower  down  the  stream,  ana  that  he  liad 
a  further  right  to  the  extraordinary  use  of  it 
provided  he  does  not  thereby  prejudice  the  rights 
of  other  proprietors  either  above  or  below  him, 
and  that,  subject  to  this  condition,  he  may  dam 
up  the  stream  for  the  purpose  of  a  mill,  or  divert 
the  water  for  purposes  of  irrigation,  but  he  has 
no  right  to  interrupt  the  le^al  flow  of  the  stream, 
if  he  thereby  interferes  with  the  lawful  use  of 
the  water  by  the  other  proprietorR.  Minor  & 
Gilmour,  9  L.  G.  R.  115,  F.  G.  1859. 

438.  In  an  action  between  mill  owners  arising 
out  of  the  respective  ri^ts  of  the  parties  to  the 
waters  of  the  Kiver  St.  Charles — Held,  confirm- 
ing the  judgment  of  the  court  below,  that 
riparian  proprietors,  holding  under  the  same 
original  title,  may  make  such  contracte  or  stipu- 
lations with  respect  to  the  use  of  the  water  of 
the  stream  flowing  alone  their  properties  respec- 
tively as  they  may  thimc  proper,  provided  that 
the  necessary  flow  and  use  of  the  water  is  not 
restricted  by  such  stipulation  and  agreement. 
Hamel  ei  al.  &  The  Mayor,  etc.,  16  L.  G.  R. 
129,  S.  G.  R.  1865. 

439.  The  public  has  a  right  of  servitude  over 
all  streams,  whether  navigable  or  not,  or  floatable 
or  not,  and  therefore  a  party  erecting  a  dam 
across  a  river  in  such  a  manner  as  to  obstruct 
the  free  passage  for  floating  Iocs  is  liable  to  such 
damages  as  the  owner  of  the  Togs  may  suffer  by 
the  obstruction.  McBean  &  Carlisle  et  a^,  19 
L.  G.  J.  276,  Q.  B.  1874 ;  607  G.  G. 

XIX.  Tebmikatidn  of,  ««€  Extinction  op. 

440.  A  right  between  individuals  to  cut  wood 
is  purged  by  the  sale  of  the  property  bv  author- 
ity of  justice.  Lefebvre  v.  Oosselin,  9  L.  G.  J. 
95,  S.  C.  1865;7e9G.  G.P. 

XX.  Title  to,  see  Evidence  of. 

441 .  In  an  action  in  registration  of  a  servitude 
— Held,  that  the  deed  creating  the  servitude 
must  be  very  strictly  interpreted,  and  as  the 
servitude  claimed  was  not  explicitly  mentioned 
in  the  deed  of  transfer,  no  action  would  lie  there- 
on. Soriole  et  ux.  v.  Potvin,  2  R.  L.  670,  G.  G. 
1870. 

442.  The  plaintiff  in  an  action  to  recover  the 
enjoyment  of  a  servitude  is  bound  to  produce 
his  title  to  the  servitude.  Cross  &  Judah,  15 
L.  G.J.  264,  S.G.R.  1871. 

XXI.  Trees. 

443.  Where  action  was  brought  against  the 
defendant  on  account  of  trees  which  bordered  on 
the  property  of  the  plaintiff — Held,  that  as  the 
properties  had  been  in  existence  for  more  than 
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thirty  years,  that  the  proprietor  muet  be  main- 
tained in  his  possession  in  the  condition  in 
which  they  were.  Ferguson  v.  Joseph^  10 
L.  C.  J.  333,  C.  C.  1866 ;  629  &  649  C.  C. 

XXII.  Unreoibtered. 

444.  In  an  action  negatoire  for  the  purpose 
of  having  a  certain  property  acquired  by 
the  plaintiff  declared  free  from  a  coupe  ae 
hois  claimed  by  the  defendant — Held,  that 
a  purchaser  who  has  roistered  his  title  deed, 
cannot  be  bound  to  suffer  a  coupe  de  hois  to 
which  the  property  has  been  subjected,  the 
title  whereof  was  not  registered,  although  the 
purchaser  had  a  knowl^ge  of  its  existence. 
TMbeauU  v.  DuprS  et  ah,  6  L.  C.  R.  393,  S.  C. 
1864. 

XXni.  Water  Courses,  «6e  Streams. 

446.  The  plaintiff  complained  of  a  water 
course  which,  arising  out  of  a  swamp  belonging 
to  the  city,  struck  against  the  foundations  of 
plaintiff's  house,  causing  and  threatening  to  cause 
ffreat  loss  and  damage.  The  defendant  was  con- 
aemned  to  pay  £60  for  damages  akeady  suffered 
by  the  plaintiff,  and  to  fill  up  the  water  course, 
or  in  default  thereof  the  plaintiff  would  be  justi- 
fied in  doing  so  at  the  risk  and  expense  of 
the  defendant.  Voyer  v.  The  May  or  y  <fec.,  of 
the  Qliy  of  Montreal,  1  L.  C.  J.  166,  S.  C. 
1837. 

446.  Every  proprietor  of  land  may  utilize  any 
water  course  or  stream  running  across  his  pro- 
perty and  the  property  of  his  neighbor  by 
erectine  dams  and  mills,  but  they  will  l>e 
liable  for  all  damage  caused  to  others  by  a  too 
great  elevation  of  the  stream ;  and  in  case  of 
such  damage  the  parties  shall  appoint  experts 
who  shall  estimate  the  same ;  and  in  case  any  of 
the  parties  failed  to  appoint  an  expert,  one  of  the 
experts  of  the  municipality  to  be  selected  by  the 
warden  shall  act;  and  in  case  of  difference  of 
opinion  the  two  experts  shall  choose  a  third,  and 
in  default  of  payment  of  the  damages  awarded 
by  them  within  six  months  from  the  date  of  the 
report  of  the  experts  and  interest,  the  party 
causing  the  damage  shall  demolish  the  works 
by  him  erected,  or  they  shall  be  demolished 
at  his  cost,  the  whole  without  prejudice  to 
the  damages  and  interest  already  incurred. 
Blais  V.  Auger  &  Auger  &  Larouchelle,  3 
R.  L.  273,  S.  C.  1869 ;  C.  S.  L.  C.  cap.  61  Jk  603 
C.  C. 

447.  But  the  neighboring  proprietor  has  no 
right  of  action  to  establish  the  damages  if  any. 
lb.  &  Pangman  v.  BrigauU  et  ah,  3  R.  L.  278, 
S.  C.  1869. 

XXIV.  What  are. 

448.  An  undertaking  of  a  party  in  a  deed  of 
partition  to  suffer  a  roadway  upon  his  portion 
of  the  land,  and  to  make  and  macadamise  the 
same  to  the  extent  of  thirty  feet  in  width,  is  a 
servitude,  and  charge  r6el,  for  the  preser- 
vation of  which  the  party  in  whose  favor  it 
is  stipulated  has  a  ri^ht  to  an  opposition 
afin  de  charge  upcu  the  judicial  sale  of  the  pro- 


perty.   Murray  &  McPherson,  5  L.  C.  R  359, 
Q.  B.  1866. 

449.  In  an  action  between  two  neighboring 
proprietors — Held,  that  an  order  of  an  inspector, 
ordering  a  drain  to  be  constrncted  for  the  |)Q^ 
pose  of  draining  the  properties  of  the  parties, 
which  adjoined  each  other,  created  a  servitude, 
and  was  bound  to  be  in  writing.  Lemire  k 
Courch^e,  1  R.  L.  169,  Q.  B.  1868 ;  506  e^  107. 
C.  C.  &  420  et  seq.  M.  C 
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II.  Action  by,  462. 
ni.  Larceny  by,  453. 

IV.  Liability  of,  464,  465. 

V.  Of  Bank  Stocks,  see  BANKS. 

VI.  Of  Stock  in  Railway  Company,  45€. 
Vn.  Rights  of,  467-460. 

I.  Action  against. 

450.  Where  action  is  brought  against  a  share 
holder  in  an  incorporated  joint  stock  oompaDr 
by  the  company,  be  may  plead  a  non-oomph- 
ance  with  its  act  of  incorporation,  and  that  bv 
reason  of  such  non-compliance  the  conipany  .# 
not  legally  in  existence.  The  Qu^>ec &  JUckmofid 
Railway  Company  v.  Dawson,  1  L.  C.  R.  36^, 
S.  C.  1861 ;  Q.  31  Vic.  cap.  24,  see.  19,  k  C.  40 
Vic.  cap.  43,  sec.  66. 

461 .  And  i  n  another  case— J7«W,  on  proof  ifcai 
the  officers  and  executors  of  the  company  hkJ 
resigned  and  had  not  been  replaced,  that  the 
court  would  order  the  company  to  proceed  to 
the  election  of  new  officers  or  a  ctiraio|r,  anJ 
produce  acte  thereof,  before  proceeding  wilii  the 
case  in  question .    The  AgricnUural  ImpUm^is 


mi  SHAREHOLDERS. 

Cmpam  v.  Hiberfy  2  Q.  L.  R.  182,  C.  C.  1ST5 
Q.3I  Tic.  cap.  25,  sec.  20, 

n.  Action  bt. 

452.  A  shftreholder  in  a  joint  stock  companj 
maj  bring  an  action  to  account  against  the 
compiny,  and  thpreby  t*st  the  validitj  of  a  by- 
law made  by  the  Buard  of  Directors.  Keys  v. 
The  Qutbee  Fire  laaurance  Company,  S,  C.  425, 


in.  Larcgnt  bt. 

453.  On  an  indictment  against  i  shareholder 
of  »D  unincorporated  joint  stock  company  for 
larceny — Held,  on  motion  to  set  aside  a  convic- 
lioD  had,  that  a  shareholder  in  such  company 
cannot  commit  larceny  from  the  company,  nor. 
be  gnilty  of  obtaining  its  money  under  false 
pi«tencea,  inasmuch  as  being  a  shareholder  he 
\i  a  joint  owner  of  the  funds  and  property  of  the 
company.  Regina  v.  Si.  LouU  ei  al.,  10 
L.  G.  R.  34,  y.  B.  1862. 

IT.  LiiBiLiTT  or. 

454.  The  defendants  were  co-partners  with 
Pffnain  other  persons  in  a  joint  stock  company 
called  "  The  Montreal  Railroad  Car  Company  '' 
i>f  unlimited  liability— ft^ti,  reversing  the 
judgment  of  the  court  below,  that  thev  were 
;oinlly  atid  severally  responsible  with  all  other 
co-putner»  for  all  the  liabilities  assumed  by  the 
loiiipany.  Edmond»on  el  al.  v.  Childt  etal., 
12  L.  C.  J.  1.^,  Q.  B.  1868 ;  1865  &  1889  C.  C. 
k  Q.  31  Vic.  cap.  24,  sec.  34,  A  Q.  31  Vic.  cap. 
25.  .tec.  43. 

455.  Where  a  company,  during  the  time  of  its 
Uing  incorporated,  gave  promissory  notes  for 
i:co>l:i  purchased,  which  notea  after  the  incor- 
poralion  of  the  company  were  renewed  by  the 
notes  of  the  regularly  constituted  company,  and 
ihe  old  ones  given  up  and  surrendered — Held, 
dial  in  tlie  absence  of  fraud  in  effecting  the 
cLange  of  the  notes,  the  shareholders  who  paid  up 
iheir  slock  in  full,  and  caused  the  fact  to  be 


VI.  Or  Stoci  IK  RiiLWAT  Cohpaht. 

A  subscription  for  stock  in  a  railway 
Mr  mav  be  conditional,  and  until  the  con- 
is  ful&lled  no  action  at  law  will  lie  in 
of  the  railway  company  acainst  the  sub- 
r.     Sogers  el  al.  &  Launn,  13  L.  C.  J. 


.  The  plaintifFcanwda  writof  mandamus 
■eto  compel  the  defendants,  a  joint  stock 
tny,  to  allow  him  to  inspect  the  register  of 
iaeataodreceivedty  the  company — Held, 
■  shareholder  had  no  right  to  insist  on  the 
itioD  of  letters  when  orders  to  the  contrary 


bad  been  nven  by  the  directors.*  Murphy  v. 
The   Si.   Lmerenee   Tote  Boot    Companu,  16 

L.  c.R.  300,  c.c.isee. 

468.  But  held,  in  another  case,  that  a  person 
proving  himself  to  have  an  interest  in  the  afi^irs 
of  a  joint  stock  company  is  entitled  to  a  manda- 
mus to  compel  the  direclors  to  allow  hira  to 
have  communication  of  the  books.  Hibbard 
V.  Barialou,  1  L.  C.  L.  J.  98,  S.  C.  1866. 

459.  Subscriptions  of  stock  obtained  by  sur- 
prise, fraud  and  false  statements  of  the  affairs 
of  the  company  by  the  officers  and  direi:tors  are 
null,  and  produce  no  obligation,  and  the  share- 
holders thus  deceived  may  even  recover  what 
they  have  paid  on  their  shares.  Th«  OUn  Briek 
Company  v.  Shaekell  &  Shaekell  v.  7%«  Oka 
Briek  Ompany  A  Welsh  v.  Tht  Olen  Brick 
CWany,  1  R,  L.  121,  3.  C.  1870  ;  991  &  1000 

460.  Any  transferee,  by  notarial  transfer  or 
otherwise,  of  the  iotereet  in  any  share  or  shares 
of  the  capital   stock  of  the   Bank  of  Hontreal 

nake  the  declaration  in  writing 
Stat.  19  Vic,  amending  the  ai 
poratioa  of  said  bank,  and  shall  thereupon  be  de- 
clared to  have  his  name  recorded  in  the  register 
of  shareholders  in  lieu  of  the  original  share- 
holder. The  Bank  of  Montreal  &  Umderton  el 
of.,  14  L.  C.  J.  169,  Q.B.  1870. 


■  I.  Action  bt,  461. 
II.  Ddties  of,  462. 
m.  Fees  OF,  463-466. 

IV.  Liabilitt  of,  467-180. 

V.  PowBka  or,  481-48.1. 

VI.  RETnRN  OF,  484. 

VII.  Rights  OF,  486-489. 

VUI.  RdLK  AOAIN8T,  490. 

IX.  Status  OP,  491. 

X.  Thansfbii  BT,  492. 

I.    AOTION  BT. 

461.  For  the  price  of  moveables  sold  under  a 
writ  of  enecution  and  delivered  to  the  ai^udi- 
catalre  the  sheriff '"''' '"  '    '  '" 


II.  Duties  of. 

462.  In  return  to  awritof  loi^arrSMssued  in 
the  year  1857  the  sheriff  certiHed  that  he  had 
attached  in  the  bands  of  Edward  Oliver,  the  d». 
fendant,  a  certain  ship  or  vessel  called  the 
Melbourne,  as  mentioned  in  ihe  procii-verbal  of 
seizure  annexed  to  his  return,  and  by  hinprocit 
verbal  it  appeared  that  Francois  Lanalois  and 
Jean  Lachance  were  theguardiane.  Afterwards 
in  return  to  a  writ  o{venditioni  exponas  issued 
in  1860  in  the  same  cause,  the  sheriff  certified 
that  the  respondents  had,  been  appointed  guard- 
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ians  under  the  writ  of  saisie  arvH  issued  in 
1867,  but  did  not  return  ^Tiy  prochs-verhal  estab- 
lishing the  respondents  as  ^ardian.  On  these 
facts — Held,  m  the  Superior  Court,  that  the 
sheriff  after  his  return  of  saisie  arrit  simple,  was 
funchis  officio  and  could  thereafter  exercise 
no  authonty  over  the  seizure  made  by  him,  not 
even  to  the  appointment  of  a  voluntary  ^ard- 
ian  instead  or  a  guardian  d  gdges ;  and  m  the 
Court  of  Appeal  that  the  statement  so  made  by 
the  sheriff,  m  his  return  to  the  writ  oi  venditioni 
exponas,  was  not  legal  evidence  of  the  appoint- 
ment of  the  respondent  as  guardian  to  the  writ 
oisaisie  arrii.  Dinning  &  Oliver,  14  L.  C.  R. 
296,  S.  C.  1862. 

in.  Fees  of. 

463.  Where  a  rule  was  taken  against  the 
sheriff  by  an  oppqsant  to  compel  him  to  return 
the  writ  of  execution  de  terris  m  the  cause,  and 
the  opposition  filed  thereto,  and  the  sheriff  re- 
fused to  comply  without  payment  of  his  fees  and 
disbursements,  the  court  considered  the  sheriff's 
pretensions  unfounded  and  he  was  compelled  to 
make  the  return.  Wilson  v.  Brovon  &  Brown, 
1  L.  C.  J.  284,  S.  C.  1857. 

464.  On  appeal  from  a  judgment  of  the 
Superior  Court  dismissing  an  action  by  the 
sheriff  against  an  attorney,  to  recover  fees  of 
office,  disbursements,  etc. — Held,  reversing  the 
judgment  of  the  court  below,  that  an  attor- 
ney ad  litem  was  personally  liable  to  the  sheriff 
for  such  fees  and  disbursements,  on  writs  of 
execution  issued  on  the  fiat  of  the  attorney. 
Boston  etal.  v.  TayUrr,  1 L.  C.  J.  60  &  7  L.  C.  R. 
329,  Q.  B.  1867. 

466.  Under  a  writ  of  attachment  in  revendi- 
cation  the  sheriff  seized  certain  moveables 
in  the  possession  of  the  defendant  which  were, 
on  the  petition  of  the  plaintiff,  before  the  re- 
turn of  the  writ,  ordered  to  be  sold.  Part  of 
the  proceeds  was  paid  by  order  of  the  court  to 
an  intervening  party,  a  privileged  creditor,  and 
the  balance  remained  in  the  sheriff's  hands.  The 
parties,  plaintiffand  defendant,  afterwards  enter- 
ed into  a  settlement  before  notaries,  by  which 
the  plaintiff  agreed  to  withdraw  his  suit,  and 
the  parties  were  put  out  of  court.  On  an  action 
a^mst  the  sheriff  fbr  the  balance  remaining  in 
his  hands  by  the  defendant,  the  sheriff,  after  de- 
ducting his  fees  and  disbursements,  brought  the 
balance  into  court  and  tendered  it  to  the  plain- 
tiff. On  a  contestation  of  his  report — Hdd, 
that  he  was  entitled  to  deduct  all  necessary  ex- 
penses incurred  by  him  about  the  sale  of  the 
goods,  and  the  parties  having  based  their  settle- 
ment upon  the  sherifTs  return,  which  was  not 
contested,  it  would  be  held  good,  and  the  de- 
fendant could  not  recover  more  than  the  sum 
tendered.  Quentin  &  Boston^  11  L.  C.  R.  367, 
Q.B.  1861. 

466.  The  sheriff  is  entitled  to  poundage  onthe 
judicial  sale  of  property  in  all  cases, whether  he 
receives  the  money  itself,  or  a  bond  is  given  in 
the  manner  provided  by  law.  Blake  et  al.  v. 
Panet,  12  L.  C.  R.  189,  S.  C.  1862. 

IV.  Liability  of,  see  Powers  op  . 

467.  The  sheriff  havios  seized  byattachment 
a  large  quantity  of  timoer  and  appointed  a 


single  guardian  to  take  charge  of  the  whole, 
in  whose  absence,  during  a  stonn,  a  portion 
of  the  timber  went  adrift  and  was  Xoe^Heid, 
that  the  sheriff  was  guil^  of  ordinary  neglect 
and  was  responsible  for  the  loss.  McClure  v. 
Shepherd,  S.  R.  76,  K.  B.  1813. 

468.  And  held,  also,  that  the  sheriff  migkt 
have  employed  as  many  persons  as  were  neces^ 
sary  for  the  security  of  the  timber,  and  might 
have  demanded  from  the  j)laintiff,  at  whose  suit 
the  timber  was  seized,  m  advance,  the  enms 
required  for  that  purpose,  and  in  case  of  refuel 
would  have  been  exonerated  from  the  charge 
and  custody  of  the  timber.    lb. 

469.  An  action  does  not  lie  against  a  sheriff 
for  seizing  property  under  attachment,  although 
it  be  proved  there  was  no  pound  for  the  attacQ- 
ment.  McNally  v.  Shepherd,  1  Rey.  de  Leg. 
347,  K.  B.  1818. 

470.  On  motion  for  an  attachment  acainst 
the  sheriff  for  having  returned  that  the  pfirdaser 
of  moveables  had  not  paid  the  amount  of  hi^ 
6id — Held,  that  the  sheriff  was  responeible  for 
all  sales  of  personal  effects,  whether  he  did  or 
did  not  receive  the  money,  fof  in  such  case  he 
ought  not  to  part  with  an  article  he  adls  until 
he  has  received  the  price.  Guay  v.  Baily,  2 
Rev.  de  L6g.  473,  K.  B.  1819. 

471.  In  an  action  bv  the  printer  of  the  Qutkec 
Gazette,  published  oy  authority,  against  the 
sheriff  for  the  price  of  advertisements  of  legal 
sales  inserted  in  the  said  Gazetie-^Held,  that 
the  sheriff  was  alone  liable,  as  there  was  no  cod- 
tract  between  the  printer  and  the  plaintiffs,  at 
whose  suit  the  properties  advertised  were 
brought  to  sale.  Stevenson  et  al»  v.  Boston  ti 
ai.,  2L.  C.  R.  17,S.  C.  1851. 

472.  An  attachment  will  Jie  against  two  per- 
sons appointed  by  commission  by  the  Crown  to 
the  ofnce  of  sheriff  for  the  non-payment  ot 
moneys  levied  by  one  of  them,  although  the  other 
may  not  have  assumed  the  duties  of  me  <^ce,  or 
acted  in  any  manner  under  the  oommiesion. 
Black  V.  Nelaton  &  Budden,  S.  R.  298,  K.  B 
1828. 

473.  On  a  rule  against  the  sheriff  to  produce 
certain  goods  seized  and  placed  in  the  hand?  oi 
a  guardian — Held,  that,  in  de&ult  of  producinf 
such  goods,  he  could  only  be  compelled  to  pa^ 
their  value.  Leverson  et  al.  v.  Cunningham  i. 
Boston,  1  L.  C.  J.  86  &  7  L.  C.  R.  275,  S.  C. 
1867 ;  697  C.  C.  P. 

474.  In  an  action  aeainst  the  sherifiTof  Mont- 
real by  a  constable  K>r  expenses  incurred  is 
conveying  a  prisoner  to  jail,  etc. — Held,  tha: 
the  defendant  in  his  G|uality  as  sheriff  was  but 
the  depositorv  of  public  moneys,  and  oould  sch 
be  held  liable  for  claims  which  were  reallv 
gainst  the  government,  such  as  that  of  plaintitt. 
Champagne  v.  Boston,  2  L.  C.  J.  79,  S.  C.  1857. 

476.  In  an  action  to  revendicate  certain  im* 
moveables  which  had  been  seized  by  the  sheri^. 
and  which  had  subsequently  been  ordered  to  U 
ffi  ven  up  by  the  court  to  the  defendant,the  seizure 
having  oeen  set  aside — Held,  reversing  the  jod£> 
ment  of  the  court  below,  that  the  sheriff  wae 
responsible  for  goods  seized  by  him  in  the  same 
way  as  the  guardian,  except  where  a  eolvea; 
guardian  has  been  appointed  by  the  defeadact 
whose  property  has  been  seized,  and  the  shehif 
proves  that  such  guardian  was  eolTent  or 
reputed  so,  to  the  extent  of  the  value  of  the  goods 
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wised,  »t  the  timeof  his  appointment.  Inein  & 
Botton  el  at.,  2  L.  C.  J.  171  &  5  L.  C.  R.  397  & 
7  L  C.  B.  433,  Q.  B.  !85T ;  597  C.  C-  P. 

476.  In  an  action  against  theeherifTforcertsiu 
goodBseiaed.but  not  produced  by  liini.inaccord- 
BDCe  with  an  order  of  the  court,  accompanied 
by  a  demand  Tor  conlrainU  par  corp)  against 
him — Meld,  that  the  sheritF  was  the  guardian 
of  ihe  gooda  seized,  where  the  defendant  offered 
DOne,  andaa  such  was  liable  therefor.  Lmerton 
<1  al.  Sl  Botton,  2  L.  C.  J.  29T,  Q.  B.  1858 ;  662 
C.C.P.     . 

ITT.  And  lield,  also,  that  the  sheriff  in  such 
ease  waa  liable  for  conirainU  par  corps  though 
over  seventy  years  of  age.*     lb, 

478.  Where  the  sheriff  after  a  sale  of  raove- 
abtee  made  hia  report,  accompanied  by  the  regis- 
trar's certificate  and  a  bill  oT  charges  therefor, 
and  the  oppoeants,  considering  the  charges  too 
high,  a^ed  for  a  rule  againstthe  sheriff  ordering 
him  to  appear  to  have  uie  charees  taxed — Held, 
(hat  he  could  not  be  proceedea  against  in  con- 
uquenceofthe  excessive  nature  of  such  charges. 
Masion  v.  MitUins  &  The  S^ainarv  of  Xontreal, 
e,h.  C.  J.  107,S,C.1862. 

4>9.  A  sheriff  conducting  a  Judicial  sale  is 
liable  for  the  costs  of  the  registrar's  certificate  if 
he  have  ordered  it  before  the  day  of  sale,  not- 
wilhstanding  the  provisions  of  C,  S.  L.  C.  cap. 
36,  sec.  28.  LantbUy  el  al.  &  Qaesnel,  17 
L.  C.  R.  41,  C.  C.  1867. 

480.  A  dieriff  acting  under  xpecia!  instruc- 
tions Irom  the  counsel  of  a  seizing  creditor,  and 
vithout  malice,  seized  the  land  of  several  parties 
nut  in  the  case.  Oppoaitions  were  made,  and 
were  all  maintained  with  coe\s~  ffdd,  that  the 
sheriff  was  responsible  to  the  seizing  creditor  for 
these  eoetH.  McDonald  v.  Taefii,  2  R.  C.  475, 
S.  C-  R.  1872. 


V.  POWEKB  O 


te  LiAi 


4S1.  On  a  petition  by  the  sheriff,  demanding 
knee  of  money  from  the  plaintiff,  to  cover 
[  of  the  care  and  safe-keeping  of  a  certain 
r  seised  under  a  writ  of  revendication — 
hat  the  sheriff  could  compel  the  plaintiff 
e  all  necessary  advances  for  the  proper 
d  safe-keeping  of  the  moveables  under 
,  and  that  in  default  of  payment  of  Bucb 
ea  the  sheriff  and  guardian  would  be  dia- 
1  from  al!  liability  in  regard  to  the  pro- 
Prict  v.  mikinson  et  al,  I  h.  C.  J.  92, 
J57. 

On  an  exception  to  the  form  being  filed 
iction  of  taitie  gagerie—Held,  reversing 
^nent  of  the  court  below,  that  the  sheriff 
amend    his    return    on   motion  to  that 


_.  ..  ■.  Burroughi,3  L.C.J.  220 
C.B.217,  Q.  B.  1859. 
Id  an  action,  the  plea  to  which  was 
1  on  the  nullity  of  a  title  to  an  im- 
}lf,  derived  fVom  a  sheriff'e  sale,  the  sale 
tioo  having  been  made  in  a  district  other 
iRt  in  which  the  immoveable  was  situated 
',  that  the  district  in  which  tiie  immove- 
as  situated  having  been  separated  firom 
trict  of  Montreal  prior  to  said  sale,  that 

Br  Um  Code  of  Frooedan,  a  debtor  iiwt  DbUln 
batte  from  oo«rclm  ImpHBonment  IT  be  have 
ti  Ut  KTeallBtli  imr.  79B,  >eo.  B,  C.  C.  P. 


the  sheriff  of  the  district  of  Montreal  had  no 
power  to  sell  the  property  in  question,  and  that 
any  title  derived  from  such  sale  might  be  at- 
tacked in  any  suit  vherc such  title  was  invoked, 
although  the  original  parties  to  the  sale  were 
not  parties  to  the  suit.  PhUlipi  v.  Sanbom,  6 
L.  C.  J.  252  &  12  L.  C.  B.  408,  Q.  B.  1862. 

VI.   RtfTURK  OP. 

484.  The  return  of  a  sheriff  is  an  authentic 
deed,  and  cannot  be  impeached  as  a  &lse  return 
without  an  inscription  enfaax,  and  a  case  must 
be  nuide  out  by  affidavit  before  the  court  will 
permit  an  insoripUon  en'faux  to  be  filed. 
BeUinger  v.  Holmes,  2  Rev.  de  lAg.  472,  K.  B. 


485.  The  sheriff  has  a  right  to  return  pro- 
perty he  may  have  seized  until  the  JraU  de 
garde  are  advanced  by  the  plaintiff.  He  has 
also  the  right  to  demand  in  ulvance  all  r 


473,  K.  B.1819. 

486.  The  sheriff  cannot  deduct  from  the  pro- 
ceeds of  an  immoveable  the  costs  of  the  oeed 
of  sale  and  n^istrBtioa,euch  charges  beinzpay- 
able  by  the  purchaser,  BoUaeau  v.  iHlol, 
L.  C.  R.  1G3,  S.  C.  1860. 

487.  Action  was  hrought  by  the  sheriff  of 
Montreal  to  recover  $8.30  paid  by  him  to  the 
registrar,  namely,  $3  for  enrogistering  a  deed  of 
sale  of  land  by  the  defendant  and  15.30  for  dis- 
charges entered  against  theland  sold.  The  defen- 
dant pleaded  that  the  only  sum  which  was 
legally  due  to  the  registrar  was  (3.10,  as  per 
statement  filed  with  his  plea.  The  sheriff  then 
called  in  the  registrar  as  defendant  en  j^oronffe, 
who  pleaded  that  he  was  not  garant  of  the 
BheTiS-^  Held,  that  the  sheriff  was  not  justified  in 
calling  in  the  registrar,  and  he  was  not  entitled  in 
any  case  to  more  than  the  amount  acknowledged 
by  the  defendant.  BouthUlier  v.  BerthtUt  & 
Boutkilli^  &  Byland,  16  L.  C.  R.  155,  C.  C.  1865. 

488.  Under  2  Vic.  cap.  112,  providing  for  the 
erection  of  courthouses  and  gaols,  and  the  order 
of  council  of  April,  1850,  the  sheriff  has  the 
right  to  levy  a  tax  of  one  percent,  on  all  mopeys 
passing  through  his  hands,  although  the  tai  of 
one  per  cent,  has  been  before  paid  on  the 
said  moneys,  under  the  fourth  clause  of  the  said 
Act,  when  paid  in-  Mohon  v.  McAul^  &  Boston 
eial.,l  L.  C.R.  395,  S.  C.  1851. 

489.  The  sheriff  cannot  exact  but  the  fees  of 


t.  L.  U7,  S.  C.1H7I. 


moneys  rereived  by  two  jointly  was  d.„ 

missed.    Leftbiire  v.  Meyert  k  Boiton,  6  L.  C.  R. 
472,  8.  C.  1856. 

IX.  Status  of. 
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neceeearily  accountable  to  the  Crown,  but  is 
attached  to  the  court  of  thie  province,  and  the 
incidental  functions  of  such  officer,  and  the 
collection  of  moneys  due  by  municipalities  to  the 
building  and  jury  fund,  and  the  distribution  of 
law  stamps,  does  not  make  him  an  officer  of  the 
Crown,  according  to  the  meaning  which  the  law 
eives  to  that  title.  The  Attorney  General  v. 
Marchandy  5  R.  L.  361,  S.  C.  1874. 

X.  Transfer  BT. 

492.  Action  was  brought  by  the  transferees 
of  the  sheriff  of  a  bail  bond  entered  into  by  the 
defendantr— jH«W,  that  a  transfer  made  by  the 
joint  sheriff  under  their  customary  signature, 
and  in  the  form  used  in  England,  was  a  good 
transfer.  Torrance  et  al.  v.  Gilmore  ei  aX,  2 
L.  C.R.  231,8.  C.  1851. 


SHEEIFFS  CLERK. 

I.  Liability  or,  to  Aooofnt. 

493.  Where  a  sheriff  brought  action  against 
the  widow,  tutrix  of  his  late  clerk,  to  account  for 
moneys  received  by  the  deed—Held,  maintain- 
ing the  decision  of  the  court  of  original  jurisdic- 
tion and  reversing  that  of  the  court  of  appeals, 
that  the  action  would  not  lie.  Perry  &  Cfucn/j 
2  Rev.  de.  Ug.  327,  P.  C.  1840. 


SHERIFF'S   SALE— Se6    EXECU- 
TION,  SALE,  &c. 


SIGNATURE. 
SIGNATURE. 
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SHIPPING— fifee  MARITIME  LAW, 
MERCHANT  SHIPPING,  &c. 

I.  Liability  of  lioRTOAOEE. 

494.  The  defendants  advanced  money  to  G  to 
enable  him  to  complete  a  vessel,  and,  as  security 
for  advances,  the  vessel  was  mortgaged  to  them, 
and  it  was  expressly  covenanted  and  agreed  by 
and  between  said  parties  that  the  said  vessel 
should  be  and  was  the  absolute  property  of  the 
said  defendants,  so  that  they  should  take  and 
obtain  the  register  of  the  said  vessel  in  their 
own  name,  ana  could  sell  and  dispose  of  the  same, 
and  give  a  good  and  valid  title  thereio^Heldj 
reversing  the  judgment  of  the  court  beUw,  that 
the  defendants,  were  not  liable  for  goods  sold  bv 
plaintiffs  to  G,  before  the  vessel  was  registered, 
i'oT  the  purpose  of  furnishing  it.  Freer  ei  al.  v. 
Maguire  et  al,  2  L.  C.  L.  J.  104,  Q.  B.  1866. 


SHIPS. 

I.  Registration  of,  ««e  REGISTRATION. 

II.  Transfer  of,  see  TRANSFER. 


I.  Bt  Mark,  495-499. 

II.  Denial  of,  500,  501. 

III.  Ortained  by  Fraud,  «ec  INSOLVENCY. 

IV.  Obtained  with  Intent  to  Defraud,  tee 
CRIMINAL  LAW. 

V.  Of  Guardian  to  Execution,  502. 

VI.  Of  Wills,  503,  504. 

Vn.  Omission  of,  in  Affidavits,  Me  ELEC- 
TION LAW. 

VIII.  Omission  of,  in  Writs  of  Execttios, 
see  EXECUTION. 

IX.  Pour  Aval,  see  BILLS  OF  EXCHANGE, 
&o. 

X.  Proof  of,  505. 

XI.  To  Bills  and  Notes,  &c.,8ee  BILLS  OF 
EXCHANGE,  Ac. 

I.  BtMark. 

495.  Where  the  defendant  had  eigned  a  note 
your  aval  hy  making  her  mark  of  a  crofs 
m  the  presence  of  witnesses — JSeld,  reversing 
the  judgment  of  the  court  below,  that  the  signa- 
ture was  good,  where  the  subject  matter  of  the 
contract  was  of  a  commercial  nature.  PatUxson 
et  al.  V.  PaiJiy  1  L.  C.  R.  219,  8.  C.  1851. 

496.  A  signature  to  a  receipt  of  monev  by 
mark  may  be  proved-  by  the,  testimony  cK  thi 
attesting  witnesses.  Neeeu  et  ux.  t.  deBleurv, 
3L.  C.  J.  87,  S.  C.  1858. 

497.  And  held,  in  appeal  in  the  same  ca<^ 
to  be  the  jurisprudence  of  this  province  to  adnti; 
the  validity  of  such  signatures.  Ib.,&  6  L.  C.J. 
151  &  12  L.  C.  R.  117,  Q.  B.  1861. 

498.  Documents  signed  by  a  mark  mav  l>e 
proved  by  parol  evidence.  Malkioi  v.  BruntUes 
et  vir.y  15  L.  C.  J.  197,  Q.  B.  1871. 

499.  Where  defendant  was  sued  on  a  note 
signed  by  a  cross,  and  pleaded,  denying  the  signa- 
ture, and  plaintiff  failed  to  prove  the  signing, 
the  action  was  dismissed.  Voupal  v.  Ooupal,S 
R.  L.  465,  S.  C.  R.  1873. 

II.  Denial  of. 

500.  If  a  party  be  summoned  to  admit  or  denv 
a  signature,  he  appear  and  files  a  defense  em 

fait,  that  is  a  denial  of  the  signature.  Harte  v. 
Bum,  3  Rev.  de  L^jg.,  K.  B.  1819,  &  Perrault  v. 
Gerard,  3  Rev.  de  Leg.  196,  K.  B.  1820. 

501.  In  an  action  by  a  judgment  creditor  ot  a 
railway  company,  against  the  defendant,  to  re- 
cover the  amount  of  the  shares  which  it  wa-: 
alleged  in  the  declai-atiou  he  had  8ub6Gnl*eti  k<r, 
the  plaintiff  produced  at  enquete  the  Kocic 
book  of  the  company  in  which  the  defenijant'^ 
name  appeared  as  a  subscriber,  but  failed  to 
prove  the  signature.  The  defendant,  on  the 
other  hand,  Dy  witnesses,  established  that  \ht 
signature  was  not  his;  the  plaintiff  at  the 
argument  objected  that,  with  a  denial  of  ibe 
signature,  the  defendant  should  have  pruducri 
an  affidavit  that  the  signature  was  for;ged — HtUL 
that  such  an  objection  could  not  be  maintaioHii, 
as  the  case  would  not  be  treated  as  oc/mir£ 
under  the  provisions  of  the  statute,  nor  w>mj!1 
the  fact  that  the  defendant's  name  appeareti  la 
the  act  incorporating  the  company  as  one  of  tbr 
provisional  directors,  bee  onsideted  as  author:- 
mg  the  court  to  presume  that  he  had  ever  be- 


\m    SOUTH  SEA  BUBBLE  ACT. 

come  a  snbocriber  (br  eh&ree  in  the  slock  ofihe 
company,  moK  especial  If  as  there  was  do  proof 
of  hie  having  act^  as  a  provisional  director,  or 
ihst  he  attended  any  of  the  meetings  of  (he  com- 


y.   Of  GVIRDIAN  TO  EXBOCTIOH. 

502.  A  declaration  in  a  proeia-verbal  that  tlie 
^irdian  hae  signed,  when  he  hae  only  made  bis 
mirb.  is  not  a  caoee  of  nullity  in  the  execution, 
snd  the  guardian  only  can  avail  himself  of  it. 
Perraalt  v.  Chartrand  &  ChaTtrartd,  6  R.  L. 
276,  C.C.  18T4i  660,  sec.  6,  C.C.  P. 

VI.  Of  WiLLg. 

503.  With  regard  to  the  signature  of  wills  in 
(he  English  form  betbre  the  Code,  the  mark  of 
the  testator  waq  Held  to  be  sudScient.  Vaillajt' , 
(ovtv.  £apferr««fuz.,GRL.  2S2,  S.C.  18T3. 

504.  Ana  the  mark  of  a  witness  in  place  of 
eigaatare  is  also  held  to  be  sufBcient.    lb. 

X.  Pboof  or. 

505.  If  a  defendant  in  an  action  on  a  note  ad- 
mits by  exception  his  ngnature  to  the  note,  but 
pleads  a  term  for  payment,  it  is  not  necessary 
for  the  plaintiff  afterwards  to  prove  the  signa- 
lure.  though  the  exception  be  dismis  sed  and  a 
*/m»e  eit/ait  filed.  Talliira  v.  Bog,  3  Rev. 
d«  I^g.  38,  K.  B.  1820. 


SLANDER— S?«  LIBEL  AND 
SLANDER. 


SMUGGLING— Sec  BONDED 
WAREHOUSE. 


SOLATIUM— See  DAMAGES. 


SOLDIERS— S«  MILITL4  LAW. 


SOLICITORS— 5ee  ADVOCATES, 

ATTORNEYS,  &c. 
I.  EnoEKOB  OF,  see  EVIDENCE. 

SOUS  SEING  PRIVfi— See  CON- 
TRACTS. 

SOUTH  SEA  BUBBLE  ACT— See 
ACTS  OF  PARLIAMENT. 


SQUATTERS. 

SQUATTERS. 

I.  Hypothecs  bt,  606. 

II.  La\d  Occupied  bt,  507. 

m.    POSBKSSIOS  AT,  C08. 

IV.  Prbscrip»ioh  of  Land  ih 
Mt  PRESCRIPTION. 

V.  KioHTS  OF,  609,610. 

I.    HTPOTHECaBT. 

60€.  Where  a  Bquatt«r  grant 
upon  B  property  belonging  to 
which  he  was  in  possession  wii 
and  the  land  was  about  to  be  si 
of  execution  de  lerrii — Held, 
judgment  of  the  court  below,  on 
that  hypothecs  granted  on  such 
who  are  in  possession  of  and 
proved  the  same  will  notatta 
quently  convey  no  right  to  t 
Paeaud  v.  Peltia;  16  L,  C.  R.  ; 

It.  Land  Oocitfied  bt. 

607.  In  an  action  in  reveudio 
tity  of  pine  timber — Held,  thai 
in  a  license  for  a  timber  lot,  "  I 

auatters  for  three  years  except 
township  lots,  as  stated  in 
surveys  of  townships,  and  not  n; 
tions  of  lots  improved  by  such  • 
&  Tkompim.Sh.  C.  R.  466,  Q. 

m.  PoSSBBSIOM  BT. 

606.  A  merely  natural  posse 
that  of  a  squatter,  without  titif 
sumption  orrightof  property,an 
sary,  therefore,  thata  purchaser 
a  valid  title  should  rebnt  suol 
shewing  a  title  in  his  vendor,  i 
L.  C.R.  193,  Q.B.  1664. 

T.  RiOETS  Of. 

609.  PluntiS  instituted   a  pe 

recover  possession  of  a  parcel 
appurtenances  inthetownshipo 
plaintifT  derived  his  title  from 
the  land  in  question,  the  letten 
date  June  27th.  The  deman 
session,  rents,  issues  and  profitsa 
Defendant  pleaded  possession, 
openly,  forthirtj  jearsand  more, 
ed  title  by  prescription!  thathe 
able  improvements,  and  should  I 
retain  possession  until  he  had  h 
improvements,  or  that  be  be  pen 
them.  The  proof  was  that  be  1 
fifteen  years,  and  had  erected  h 
property  worth  £126  which  re 
provements  worth  allogetherfro 
—Held,  that  he  was  entitled  I 
such  improvements,  and  to  retai 
til  paid,  and  that  the  proper  mod 
the  value  of  such  improvement! 
pertw.  Stuart  v.  Eaton,  8  L.  < 
1867. 

610.  Where  the  defendant  h 
session  of  the  plaintiff's  land  ' 
ledge  of  his  agents,  having  paii 
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made  the  improvementp,  the  value  of  which  was 
•claimed  from  the  plaintiff,  in  view  of  and  with 
the  knowledge  of  uie  agents  of  the  plaintiff,  al- 
though the  defendant  did  not  poesess  the  land 
with  nis  consent, — Held,  that  he  had  a  right  to 
be  paid  the  value  of  his  improvements  and  to 
retain  the  property  until  it  was  paid.  EUieek 
Couriemanche,  11  L.  C.  J.  325  &  17  L.  C.  R.  433 
-&  3  C.  L.  J.  126,  Q.  B.  1867 ;  416  &  417  C.  C. 


STAMPS. 

I.  On  Bills  and  JNotbs,  see  BILLS  OP  EX- 
CHANGE, &c. 

II.  On  Pleadings,  see  PROCEDURE. 


«  STAND  ASIDE  "—i8fe«  CRIMINAL 

LAW. 


STATE  PAPERS. 

T.  Privilege  of,  see  PRIVILEGED  COM- 
MUNICATIONS. 


STATUS— See  CIVIL  STATUS. 

I.  Change  op,  see  COSTS. 

n.  Op  Church  Wardens,  see  CHURCH 
WARDENS. 

ni.  Op  Corporations,  see  CORPORA- 
TIONS. 

IV.  Op  Municipality,  see  MUNICIPAL 
CORPORATIONS. 

V.  Op  Municipal  Council,  «««  MUNICIPAL 
COUNCIL. 


STATUTES— i8fe«  ACTS. 

I.  Of  Foreign  Countries,  see  PRESCRIP- 
TION, Foreign. 


STATUTE  OF  FRAUDS— fifee  EVID- 
ENCE. 


STEAMBOAT  COMPANY. 
I.  LiABiLiTT  OF,  see  CARRIERS. 


STEWARDS. 

I.   Op    Vessels,   su    MARITIME    LAW, 
Bights  op  Seamen. 


STOCK. 

I.  In  Banks,  see  BANES, 
n.  In  Joint  Stock  Companies,  see  COM- 
PANIES, 
ni.  In  Railways,  see  SHAREHOLDERS. 


STOLEN  GOODS. 

I.  Restitution  op. 

611.  The  criminal  court  will  not  giTe  an  order 
for  the  restitution  of  stolen  ^oods,  where  the 
ownership  is  subject  to  dispute  in  the  ciTil  couite. 
Regina  v.  AtJdn,  18  L.  C.  J.  213  ft  5  R.  L.  293, 
Q.  B.  1874. 

STOPPAGE  IN  TRANSITU,«Se€ 
ATTACHMENT,  DELIVEEY,  SALE, 
&c. 


STORAGE— S66  BAILMENTS,  CAR- 
RIEBS,  DEPOSIT,  &c. 


STRAY   CATTLE— See  RAILWAYS, 
Liability  of,  foe  Accidents. 


STREAMS— See     RIVERS,     SEEYI- 

TUDES,  &c. 

I.  Rights  of  Seigniors. 

512.  A  seignior  hj  hie  grant  from  the  Crown 
acquired  a  right  of  property  in  the  soil  over 
which  a  navigable  river  flowed,  bat  in  the  mc* 
ning  water  he  nad  onlv  a  right  of  servitude  while 
it  passed  through  or  oefore  the  land  he  retained 
in  nis  possession,  which  did  not  authorize  hini 
to  divert  the  stream  or  use  the  water  to  the  pi^ 
judice  of  other  parties  above  or  below  him.  *>'f 
Louis  &  St  LouUy  S.  R.  675,  E.  B.  A  3  Rev.  de 
Leg.329,P.  C.  1834&1841. 


STUDENTS. 
I.  Exemption  of. 

513.  On  an  appeal  from  a  conviction  before 
the  recorder  of  the  city  of  Quebec,  condemnicg 
the  defendant,  a  student  of  Laval  Universitv,  to 
paj  a  tax  of  $1,  imj)oaed  by  the  city — 6dd, 
that  students  in  public  schools  are  exempt  from 
such  tax,  and  tnat  Laval  University  is  eucn 
public.sCDOol,  and  that  a  student  at  such  Uni- 
versity, though  indentured  at  the  same  time  tc 
an  advocate,  could  not  be  deprived  of  his  prl< 
vileges  as  a  student  in  a  pubfic  school.  Bivir- 
doges  exp.,  11  L.  C.  R.  457,  S.  C.  1861. 


SUB-LEASE— &e  LEASE 


SUBPCENAS- See  PROCEDURE 


SUBROGATION— fi^ec  PAYMENT. 


w 
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SUBSTITUTION. 
SUBSTITUTION. 


SUBSTITUTION. 


1234 


I.  Accretion  under,  see  Representation  in. 

II.  Action  bt  Tutor  to,  614. 
in.  Effect  of,  615-619. 

IV.  FiDEi  GomiissAiRE,  620. 

V.  Of  Attorneys,  see  ATTORNEYS. 

VI.  Opening  of,  621 . 

Vn.  Power  of  Curator  to,  622. 

VIII.  Power  of  Institute,  623-627. 

IX.  Power  of  Substitute,  628. 

X.  Power  of  Tutor,  see  TUTORSHIP. 

XI.  Registration  of,  629. 

XII.  Representation  in,  630-632. 

XIII.  Sale  of  Substituted  Property,  6.33, 
534. 

XIV.  What  is,  636. 

n.  Action  by  Tutor  to. 

514.  A  tutor  to  a  substitution  has  do  right  to 
bring  action  as  such  against  the  usufructuaries 
on  account  of  waste  or  abuse  of  the  property  of 
the  substitution .  Gauihier  v.  Boudreau  et  a2.,  3 
L.  C.  J.  64,  S.  C.  1857. 

in.  Effect  of. 

516.  A  bequeathed  property  to  B,  with  sub- 
stitution at  H's  death  in  lavor  of  his  eldest  son, 
and  his  eldest  son  died  without  issue  before  B 
himself— .fiei^y  confirming  the  judgment  of  the 
court  below,  that  B's  surviving  son,  though  his 
second  in  point  of  birth,  was  entitled  to  claim 
under  the  substitution  as  the  eldest  son,  and 
that,  confle(^uentl7,  a  sale  of  the  property,  made 
by  B  and  his  deceased  eldest  son,  was  null  and 
void  quoad  the  claim  of  the  surviving  son  of  B 
under  the  substitution,  the  substitution  not  be- 
ing open  until  the  death  of  B.  McOarthey  & 
mtri,  9  L.  C.  R.  23,  Q.  B.  1868. 

516.  The  testator  left  his  property  to  his  two 
children,  a  son  and  a  daughter,  providine  that 
they  were  to  use  and  enjoy  .the  revenue  thereof 
during  their  lifetime,  and  to  transmit  it  to  their 
children,  who  also  were  forbidden  to  sell  or 
alienate  the  property,  but  to  transmit  it  to  their 
ehildren,  that  is  to  say,  to  the  great  grandchil- 
dren of  the  testator.  In  1808,  the  year  follow- 
ing the  death  of  the  testator,  a  partition  was 
made  of  the  property  of  the  testator,  in  virtue  of 
which  the  son  took  two-thirds  and  the  daughter 
one-third.  In  1861  the  erand-daughter  of  the 
fon  of  the  testator,  being  tne  first  in  whose  favor 
the  substitution,  according  to  the  will  of  the 
testator,  opened,  brought  action  en  pariage  for 
her  share  of  the  property,  based  on  the  princi- 
ple that  the  share  of  the  property  which  fell  to 
her  grandfather  remained  always  in  his  stock, 
the  defisndant  pretending  that  the  partition 
should  be  made  par  tHe  instead  of  par  souche^ 
Heldj  maintaiDine  the  pretensions  of  the  plain- 
tiff, that  in  a  suostitution  made  in  collective 
terms,  sach  as  was  the  one  in  question,  the  sub- 
istituted  property  should  be  divided  according  to 
stock,  and  not  according  to  head.  Dumoni  v. 
Dumont^  1  L.  C.  J.  12,  8.  C.  1862 ;  937  C.  C. 

617.  And  held,  also>  that  the  substitution  be- 
ing opened  in  favor  of  one  of  the  substitutes 
before  the  others,  a  partition  may  be  demanded 
in  favor  of  such  first  substitute  without  waiting 


for  the  opening  of  the  substitution  in  favor  of 
the  others.    lb.  &  689  G.  G. 

618.  The  word  usufruct,  used  in  a  donation,, 
as  describing  the  rights  intended  to  be  conveyed 
to  a  donee,  may  be  construed  to  mean  rights  to 
be  enjoyed  by  a  person,  arevi  de  substUution,  if 
the  general  purport  of  the  deed  of  donation  in- 
dicates the  intention  of  the  donor  to  create  a 
substitution,  and  not  merely  to  transfer  to  one 
person  the  usufruct  and  to  another  the  nuepro^ 
prUU.  Joseph  &  Castonguay,  8  L.  G*  J.  62,. 
"Q.  B.  1863;  928  G.C. 

619.  Where  a  mother,  by  deed  of  donation,, 
left  certain  property  to  one  of  her  sons,  on  condi- 
tion Uiat  if  ne  should  die  before  his  brothers  and 
sisters  the  property  should  return  to  the  leeiti* 
mate  children  of  the  latter  par  sauche — lield,. 
that  the  children  of  a  brother  of  the  donee,  who 
had  died  since  the  donation  was  made,  were  en- 
titled to  a  share,  as  well  as  those  of  the  brothers 
and  sisters  who  died  subsequently  to  the  dona- 
tion. Leclerc  et  al.  &  Beaudry,  o  B.  L.  626  &, 
17  L.  G.  J.  178,  P.  G.  1873  ;  967  G.  G. 

IV.   FiDEI  GOMMISSAIRE. 

620.  The  donor  gave  to  her  daughter  by  deed 
of  donation  inter  vivos  the  enjoyment  and  usu* 
fruct  durine  life  of  a  certain  immoveable  pro- 
perty, and  tne  property  therein  to  the  chiloren 
to  be  Dom  in  lawful  marriage  of  the  donee,  stipu- 
lating that  for  that  purpose  the  property  would 
remain  substituted  to  the  children.  But,  in  case 
the  donee  died  without  children,  the  enjoyment 
and  usufruct  of  the  property  would  revert  to  her 
brothers  and  sisters  surviving  her,  and  if  all 
her  brothers  and  sisters  were  dead  the  property 
would  belone  to  their  children,  bom  in  lawful' 
mafriase,  to  oe  divided  between  them  par  souche 
— Hela,  that  the  donation  thus  made  created  a 
substitution  fidei  commissaire,  Castonguay  & 
Oasionguay,  14  L.  G.  B.  308,  Q.  B.  1867. 

VI.  Opekiko  of. 

621.  Where  the  testator  left  to  his  third  son 
the  enjoyment  of  certain  propertv  during  his 
l.fe-time,  and  the  property  thereof  to  his  eldest 
legitimate  male  chilareni  born  or  to  be  born 
ofthe  marriage,  at  the  time  of  his  death,  and,  in 
default  of  such  male  children,  to  the  children  of 
another  son,  etc. — Held,  that  the  substitution 
opened  at  the  death  of  the  first  mentioned  son  ;: 
and  that  where  the  oldest  male  child  of  the  lat- 
ter had  died  previous  to  the  death  of  his  father,, 
the  second  male  child,  issue  ofthe  marriage,  waa 
entitled  to  succeed.  McCarihey  ei  al.  &  Harty. 
3  L.  G.  J.  29,  Q,  B.  1868. 

vn.  Power  of  Gitrator  to. 

622.  Before  the  substitution  is  open,  the  cura 
tor  to  the  substitution  has  no  rignt  or  interest 
to  oppose  a  sale  of  the  immoveable  substituted.. 
mis<m  V.  Ld>lanc  &  Lehlane,  13  L.  G.  J.  201,. 
8.  G.  B.  1869. 

Vni.  Power  of  IirsTrniTE. 

623.  Where  substituted  property  is  sold  for 
debts  due  by  the  author  of  the  sutlstitution,  the 
institute  may  legally  become  purchaser  of  the 
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property.  M^IrUosh  et  al.  &  Bell,  12  L..C.  J. 
121,  Q.B.  1868. 

524.  The  powers  accrued  to  the  institute  to 
«ell  the  property  substituted  is  transferable. 
Leclerc  et  cu.  v.  Beattdry,  5  R.  L.  626  k  17 
L.  C.  J.  178,  P.  C.  1873 ;  949  C.  C. 

625.  And  where  such  sale  is  to  be  made  by 
'Experts,  the  institute  is  not  obliged  to  have  re- 
<)ourse  to  the  court  for  power  to  sell  and  for  the 
4kppointnient  of  experts,  but  is  only  obliged  to 
have  a  curator  appointed  to  the  sutlstitution  for 
the  purpose  of  choosing  such  experts.    lb. 

526.  A  prohibition  to  hypothecate  substituted 
property,  bequeathed  as  aliments,  (foes  not  pre- 
vent the  institute  from  hypothecating  it  for  the 
purpose  of  protecting  the  property  against  any 
•effort  to  deprive  him  of  it,  and  the  validity  of 
the  hypothec  granted  for  that  purpose  is  not 
Affected  by  the  failure  of  the  means  employed, 
And  where  the  property  was  hypothecated  for 
:ihat  purpose — Sela.  that  the  hypothec  due  by 
the  curator  of  the  substitution,  arising  out  of  the 
defence  of  the  property,  could  not  be  contested  by 

the  institute  on  the  ^und  that  the  property 
-was  bequeathed  to  him  in  usufruct,  and  was 
•declared  inalienable  and  unattachable,  in  order 
to  insure  the  existence  of  an  alimentary  allow- 
ance. Wilson  V.  Leblanc  es  qucd.  &  Doutre  et  al. 
A.  LMaoic  et  al.,  16  L.  G.  J.  197,  S.  G.  R.  1872 ; 
'i558,  sec.  5,  G.  G.  P. 

527.  And  held,  also,  in  the  same  case,  that 
^here  the  usufruct  of  a  property  has  been  be- 
<queathed  to  a  person  d  litre  a'cUtments,  and  de- 
clared inalienable  and  unattachable,  and  the 
legatee  has  been  charged  with  the  substitution, 
he  may  nevertheless  validly  hypothecate  the 
property  to  persons,  who  mav  become  judicial 
sureties  at  his  request,  in  order  to  prosecute  an 
Appeal  from  a  judgment,  of  which  tne  execution 
would  entail  the  sale  and  alienation  of  the  pro- 
perty, and  in  consequence  the  loss  of  the  usu- 
fruct and  alimentary  allowance,  and  the  validity 
of  this  hypothec  is  not  affected  by  the  failure  of 
ihe  appeal.  lb.  A  16  L.  G.  J.  207  &  209,  S.  G.  R. 
1872. 

IX.  Power  of  Substitute. 

528.  The  capacity  of  a  substitute  to  receive 
"Under  a  will  creating  a  substitution,  is  to  be 
considered  relatively  to  the  time  when  the  right 
to  receive  comes  into  effect.  Abbott  et  al.  v. 
JVoier,  20  L.  G.  J.  197,  P.  G.  1874;  771  G.  G. 

XI.  Registration  of. 

529.  The  registration  of  substitutions  only 
l)ecame  law  in  1855  by  the  statute  18  Vic.  cap. 
109,  and  registration  previous  to  that  would  not 
Avail.  ^Macintosh  et  al.  &  Bell,  12  L.  G.  J.  121, 
<i.  B.  1868. 

XII.  Representation  in. 

530.  A  widow  by  deed  of  donation  inter  vi»os 
fjBkYe  to  her  son  a  certain  immoveable  property 
in  the  city  of  Montreal,  with  substitution  in 
favor  of  his  children,  bom  and  to  be  bom  in 
le^timate  marriage,  but  in  case  the  donee  died 
'witiiout  children  tnen  the  enjoyment  of  the  pro- 
perty should  revert  to  his  brothers  and  sisters, 
<or  if  the  latter  were  all  dead  at  the  time  of  his 


decease  then  the  property  itself  could  be  divided 
between  their  children  par  stock.  The  donee 
died  without  children,  his  broth^s  and  sisteta 
having  aU  died  before  him,  two  of  them  leaving 
children,  of  whom  one  of  them  was  dead  at  the 
time  of  the  decease  of  the  donee,  leaving  in  hig 
turn  eizht  children,  of  whom  three,  the  puintifts, 
were  of  age  at  the  time  of  the  opening  of  the 
substitution,  and  by  their  action  ^called  to  ^epr^ 
sent  their  father  and  to  be  entitled  to  his  diare 
in  the  substitution — Held,  dismissing  the  actioo, 
that  there  was  no  such  risht  of  representaiioD 
in  a  substitution,  unless  the  donor  had  cleArlj 
manifested  the  intention  .that  the  property  shoali 
follow  the  natural  order  of  succession.  Casiajr 
guau  V.  Beaudry,  1  R.  L.  93,  8.  G.  R.  1869. 

531.  And  held,  also,  that,  under  the  above 
circumstances,  the  death  of  the  parties  called  to 
the  substitution  did  not  eive  rise  to  a  right  of 
representation  in  favor  of  the  great-grandchild* 
ren  of  the  donor,  but  that  the  share  of  each 
party  deceased  accrued  to  the  others  surviving 
at  the  time  of  the  opening  of  the  substitation. 
lb. 

532.  Representation  in  the  direct  line  takes 
place  in  matters  of  substitution.  Brunette  et  al 
V.  Peloquin  et  al,  3  R.  L.  52,  8.  G.  1870 ;  625 
C.  G. 

Xin.  Sale  of  Substituted  Property,  ia 
Power  of  Institute. 

533.  On  an  ojfposiiion  afin  cPannukr  bv  the 
curator  to  a  substitution,  filed  to  the  several  |vo- 
perties  substituted,  which  was  contesled  by  the 
plaintiffs — Held,  that  no  opposition  would  lie  to 
the  sale  of  substituted  property,  ao  long  as  the 
substitution  was  not  open.  Tne  Upper  Canada 
Trust  and  Loan  Company  v.  Vaddboncwur  et  al., 
4  L.  G.  J.  358,  8.  G  1859. 

534.  The  sale  made  of  substituted  property, 
for  debts  created  by  the  author  of  tiie  suMtito- 
tion,  or  for  other  debts  and  charges  anterior  to 
the  substitution,  is  a  valid  sale,  and  purges  the 
substitution .  Mcintosh  et  al.  &  Bell,  i2  L.  C.  J- 
121,  Q.B.  1868;  953  G.G. 

XIV.  What  is. 

535.  The  usufruct  of  a  property  bequeathed 
by  a  will^  by  which  the  property  itself  is  to  be 
transmitted  at  the  death  of  the  last  usufractaarr 
to  their  children,  but  not  before »  is  not  a  sai- 
stitution  but  a  donation  of  usufruct,  JZoy  et  t«r. 
V.  Gamoin  et  al,  3  R.  L.  443,  S.  C.  1871 ;  928 
G.  G.  • 
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I.  Ab  Intestate,  536. 

II.  Aooeptavob  of,  537, 538. 

in.   GURATOR  TO  VACAKT,  639,  640. 
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V.  Ikfastt. 
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VIII.  Of  Father  to  Property  of  Minor 
Children,  555. 

IX.  Primogeniture,  556-559. 

X.  Renunciation  of,  560-569. 

XI.  Representation,  570. 

XII.  Retrait  Succes80ral,  571. 

XIII.  Returns,  572. 

XIV.  Right  of  Aliens  to  Succeed,  573. 

XV.  Rights  of  Purchaser,  574. 

XVI.  Testamentary,  575. 

XVn.  To   Substitution,  ate   SUBSTITU- 
TION. 

XVIII.  To  Wife's  Estate,  576. 

XIX.  Transfer  of  Rights  in,  577. 

XX.  Under  Bigamous  Marriage,  578. 

XXI.  Vacant,  579. 

I.  Ab  Intestate. 

536.  In  an  action  for  the  recovery  of  two 
jearsinterePton  £500,  bequeathed  to  the  wife  of 
the  plaintiff  by  her  father — Heldy  confirming  the 
judgment  of  the  court  below,  that  the  father 
succeeds  to  the  moveable  property  of  his 
children,  where  such  children  die  intestate  and 
without  children,  and  would  also  succeed  to  the 
right  of  legacy  siven  by  the  testator  to  the 
mother  of  the  children  and  who  had  died  intes- 
tate. Reid  k  Pr^osi,  1  L.  C.  J.  320,  Q.  B. 
1867 ;  626  &  627  C.  C. 

n.  Aoceftanoe  of. 

537.  Where  the  heirs  of  a  deceased  person, 
after  having  done  certain  acts  as  sucn,  and 
which  implied  an  acceptance  of  the  succession, 
formally  renounced  it,  and  brought  action 
against  the  holder  of  certain  lots  of  land  which 
belonged  to  the  estate  of  their  father  at  the 
time  of  his  marriage  with  their  mother,  for  their 
dower — Held^  that  the  renunciation  made  by 
them  of  the  succession  was  null,  and  that  thev 
could  not  claim  the  customary  dower  to  which 
they  would  have  been  otLerwise  entitled.  Filion 
tt  al.  V.  De  Beaujeu,  5  L.  C.  J.  128,  S.  G.  I860 ; 
1467  C.  C. 

538.  In  an  action  against  a  presumptive  heir 
by  a  creditor  of  the  deceased — Held,  that  a 
collateral  heir  cannot  be  held  to  have  accepted 
a  succession  before  the  renunciation  of  the  neir 
direct,  and  before  such  renunciation  has  come  to 
his  knowledge,  and  that  no  act  of  an  heir  after 
his  renunciation  can  be  considered  as  an  act  of 
heirship^  inasmuch  as  once  having  renounce  he 
cannot  accept.  Laooie  v.  Lqfrangois,  15  L.  C.  R. 
145,  C.  C.  1865. 

III.  Citrator  to  Vacant. 


639.  Action  was  brought  by  the  curator  to  a 
vacant  estate  to  recover  a  specific  sum  of  money 
from  one  of  the  executors — Held,  that  inasmuch 
as  the  testator  by  his  will  instituted  universal 
and  special  legatees,  to  whom  the  defendant  was 
accountable  as  the  representative  of  one  of  the 
executors  of  the  said  will,  and  inasmuch  as 
there  was  no  proof  of  record  of  the  lapsing  of 
these  legacies,  or  that  the  succession  of  the  said 
testator  was  vacant,  that  the  nomination  of  the 
curator  was  to  be  regarded  as  a  nullity.  McPhee 
T.  Wbodbridae,  11  L.  G.  J.  100,  S.  C.  1865. 

540.  And  Md*  in  appeal,  that  the  legal  repre- 


sentatives of  the  testator  had  no  right  of  action 
to  claim  any  sum  of  money  from  the  defendant, 
and  could  only  urge  their  claim,  if  they  had  any, 
by  means  of  an  action  against  all  the  executors, 
lb.,  17  L.  C.  R.  157  &  1  L.  C.  L.  J.  86. 


IV.  Heirs. 

541.  Action  by. — One  cannot  bring  an  action 
as  creditor  of  an  estate  of  which  he  is  at  the 
same  time  claiming  to  be  an  heir.  lYcuer  v. 
Abbott  et  al,  5  R.  L.  234,  S.  C.  1873. 

542.  LiaMlity  of. — In  an  action  against  an 
heir  bv  a  creditor  of  the  deceased,  where  the 
heir  pleaded  by  peremptory  exception  that  the 
deceased  had  bequeathed  all  his  property  by  will, 
and  that  he  himself  was  not  in  possession  of  any 
portion  of  the  property,  and  the  plaintiffs  de- 
murred on  the  ground  that  the  defendant  had 
not  set  up  his  renunciation  of  the  succession — 
Held,  reversing  the  decision  of  the  court  below, 
that  the  allegations  of  the  plea  were  sufficient, 
aud  that  the  defendant  ought  to  be  allowed  to  go 
to  proof  on  them.  Webb  v.  Hall,  15  L.  C.  S. 
172,  Q.  B.  1864. 

643.  Parties  seized  hyplbthecarily  of  properties 
held  by  them,  by  virtue  of  a  donation  by  the 
debtor,  cannot  plead  the  prescription  of  ten 
years,  if  they  have  become  heirs  at  law  of  the 
debtor,  hy  reason  of  his  death,  since  the  date  of 
the  donation,  and  have  not  renounced  his  suc- 
cession. Berihelet  v.  Dease  et  al,,  12  L.  C.  J. 
336,  S.  C.  1868. 

544.  And  where  a  married  woman  had  been 
condemned  for  the  murder  of  her  husband,  and 
her  property  was  confiscated  to  the  Crown — 
Held,  on  action  brought  by  the  lawyer  who 
defended  her,  for  the  value  of'^his  services,  that  if 
the  property  had  been  restored  to  the  heirs  of  the 
convict,  that  they  would  be  held  bound  to  dis- 
charge the  obligation  to  which  the  property  was 
legally  subject,  but  only  in  so  far  as  they  had 
benefited  by  it.  Gautnier  v.  Joutras,  1  R.  L. 
473,  S.  C.  1869. 

545.  And  ^2(2,  also,  that  this  liability  would 
only  extend  to  the  charges  affecting  the  share  of 
the  mother  in  the  community,  and  not  to  the 
rights  of  survivorship  which  she  had  lost.    lb. 

546.  Powers  of.—rLn  a  petitory  action  to  re- 
cover possession  of  an  immoveable,  the  court 
expressed  the  opinion  that  in  this  country  a 
person  could  be  at  once  heir  to  an  immoveable 
property  and  legatee  of  the  moveable  property 
of  t ne  testator.  Rochon  etux.v.  DucMne  etux., 
3  L.  C.  J.  183,  S.  C.  1859 ;  712  C.  C. 

547.  Rights  of, — In  an  action  in  declaration  of 
a  hypothec  by  the  heir  of  the  proper  creditor — 
Held,  on  the  plea  of  the  defendant,  thai  he  could 
not  oppose  in  his  own  name  to  such  action  the 
will  of^  the  creditor,  bequeathing  this  debt  to  a 
third  party,  notwithstanding  a  notice  given  to 
him  by  the  executor  that  he  would  demand  such 
bequest,  but  that,  in  the  absence  of  the  delivery 
of  the  legacy,  the  heir  could  receive  the  amount 
of  the  debt  and  give  therefor  a  eood  and  valid 
discharge.  Deneau  v.  Frothingham,  3  L.  C.  R. 
145,  S.  V.  1852. 

548.  In  an  action  pro  socio  by  a  surviving 
partner,  the  heirs  and  universal  le^tees  must 
be  called  in,  and  an  order  to  that  efiect  may  be 
given  by  the  court,  instead  of  dismissing  the 
action.  Douk k  Smith,  15  L.  G.  J.  58,  Q.  B.  1871 . 


1239 


SUCCESSION. 


SUCCESSION. 


1240 


V.  Infant. 

649.  Meaning  of. — The  word  infant y  employed 
in  quefltions  of  testamentary  succession  and  sub- 
stitution in  the  direct  line  descending,  comprises 
not  only  the  children  of  the  testator  or  of  the 
institute,  as  the  case  may  be,  but  also  their  de- 
scendants in  any  degree,  in  default  of  the  degree 
indicated  in  the  deed,  those  of  the  nearest  de- 
cree, however,  always  excluding  the  others. 
iruneiU  et  al.  v.  feloquin  et  a2.,  3  B.  L.  52, 
S.  C.  1870. 

VI.  iNVfiNTOEY  OP. 

660.  Where,  under  the  provisions  of  her  will, 
the  testatrix  had  bequeathed  to  her  husband  all 
her  property,  exempting  him  from  the  necessity 
of  makmg  an  inventory,  but  on  condition  that 
lie  did  not  re-marry,  in  which  case  he  was  bound 
Co  account  to  the  heirs,  and  a  judgment  was  ob- 
tained in  the  Circuit  Court  requiring  that  an 
inventory  should  be  made  before  taking  off  the 
4Beal8,  which  had  been  fixed  at  the  instance  of 
the  heirs— iTe^,  that  this  was  a  prudent  judg- 
ment, consistent  with  the  interest  of  the  parties, 
«nd  not  to  be  disturbed,  and  that  the  Superior 
Oourt  had  no  power  to  revise  such  order. 
•Cfctrdinal  escp.,  3  L.  C.  R.  436,  8.  C.  1863. 

661.  The  plaintiff  brought  action  against  his 

-co-heir,  representing  that  the  latter  had  omitted 

to  include  in  the  inventory  of  the  succession 

two  mortgages  which  he,  the  defendant,  had 

f ran  ted  in  favor  of  the  deceased,  and  prayed  that 
e  be  condemned  to  add  these,  and  to  forfeit  his 
interest  in  them — Held,  that,  as  no  fraud  was 
^proved,  the  defendant  would  be  condemned  to 
include  the  mortgages  in  question,  but  not  to 
'forfeit  his  interest  therein.  Shaw  et  vir.  v. 
CooptTy  6  L.  C.  J.  38,  8.  C.  1861 ;  670  C.  C. 

y  Vn.  LiiorriM.' 

1^.  662.  In  an  action  by  the  plaintiff  for  her 
mare  of  iSgitim  In  the  succession  of  her  pa- 
Ants — ffelay  that  in  such  a  demand  the  charges 
to  which  the  property  is  subject  must  be  t^ken 
into  consideration.  Lefebvre  et  ux,  v.  Boyer,  1 
li.  C.  J.  267,  Q.  B.  1849. 

663.  The  plaintiffs  claimed  Ugitim  in  the  suc- 
•cession  of  their  mother,  alleging  that  she  had 
•died  intestate,  and  that  she  had  left  considerable 
propertjr  of  which  she  had  not  disposed  during 
her  lifetime,  and  the  defendants  filed  a  will  by 
-which  they  were  left  the  sole  legatees  of  the 
testatrix — ffeldy  that  the  existence  of  a  will  of 
'whatever  nature  excluded  all  demand  for  Ugi- 
iim.  Quintin  et  al.v.  Girard  et  at.,  1  L.  C.  J. 
163,  8.  C.  1867 ;  776  C.  C. 

664.  In  an  action  b}r  which  the  plaintiff  claim- 
^ed  ligitim  due  to  their  mother  from  the  heirs 
and  universal  legatees  of  the  estate  of  their 
.grandmother — SSldy  confirming  the  judgment 
•of  the  court  below,  that  since  the  statute  14  ^eo. 
III.  Imp.  &  41  Geo.  III.  cap.  4  Prov.  the  right  of 
Zigitim  no  longer  exists  in  Canada.  Jb.,  &  2 
L.  C.  J.  141  &  8  L.  C.  R.  317,  Q.  B.  1868 :  776 
C.  C. 


*  Obsolete.  Children  of  a  deoeased  person  cannot  claim 
iAgitkn  in  consequence  of  gifts  made  by  him  {inter 
«iiw8).    775  G.  C.  It  art.  664  if^ti. 


Vin.  Of  Father  to  Pbopbbty  op  Mihoi 
Children. 

666.  Where  by  his  will  the  testator  left  a  cer- 
tain sum  to  his  children,  as  prome  to  them,  ex- 
cept in  case  any  of  them  died  before  biiOf  in 
which  case  the  amount  due  to  the  deceas&i 
would  be  propre  to  his  or  her  children,  if  any, 
and  to  be  invested  for  the  benefit  of  sudi  child- 
ren in  real  estate  or  bank  shares,  and  one  of  the 
children  died  before  the  testator,  leaving  & 
minor  child,  who  also  died,  aud  the  father,  claioh 
ing  the  estate  of  such  child,  transferred  it  to  the 
plaintiff— fieZ<i,  reversing  the  judgment  of  the 
court  below,  that  the  father  was  not  entitled  to 
succeed  to  the  children  with  regard  to  such  pro- 
perty,  and  the  transfer  made  by  him  to  the 

laintiff  was  therefore  null.  Leprohon&  ValUt, 

C.  L.  J.  93,  Q.  B.  1867. 

IX.  Primogeniture.* 


? 


656.  Where  a  testator  by  his  will  etipulated 
that  the  surplus  of  his  Mens  nobles,  after  provid- 
ing for  certain  legacies,  should  be  divided  be^ 
tween  his  two  children  in  such  a  way  as  to  giie 
to  the  elder  two-thirds  and  one-third  to  the 
other  child,  according  to  the  law  of  fiefe,  charge 
ing  him,  nevertheless,  with  the  payment  of  the 
debts  in  proportion  to  the  other  legacies,  the 
whole  subject  to  an  entail — Held,  confirming 
DeBellefeuUU  &  DeBelUfeaUU  (3  L.  C.  R.  UIX 
that  this  did  not  constitute  a  l^acy  of  a  droit 
d^ainesse,  and  could  not  give  rise  to  the  ezerciae 
of  this  right  in  any  of  the  parties  claiming  un- 
der the  entail.  Globenski  es  awd.  v.  LamoUiii 
et  al,  4  L.  C.  R.  384,  Q.  B.  1864. 

667.  And  held,  also,  that  in  matters  of  testa- 
mentary succession  the  droit  d^avMSse,  in  the 
partition  of  biens  nobles,  could  only  exist  in  vir 
tueofa  specific  provision.  lb. 

668.  Where  auring  a  petitory  aetbn  to  re- 
cover possession  of  land  held  in  free  and  com- 
mon socci^  the  plaintiff  died  intestate  during 
the  suit — Held,  that  the  eldest  son  as  heir  to 
his  father  was  seized  as  i>roprietor  of  the  land, 
by  virtue  ofthe  right  of  primogeniture,  as  one  (^ 
the  incidents  of  that  tenure,  and  could  maintais 
a  petitory  action  for  the  recovery  of  the  laad 
Stuart  &  Eaton,  8  L.  C.  R.  113,  C.  C.  1857. 

669.  In  an  action  for  a  provisional  partition 
against  the  eldest  of  two  heirs  under  the  will  et 
their  grandfather—-ir«;d,  that  the  droit  tPainase, 
being  a  property  right,  could  not  be  claimed  un- 
der a  wul  by  the  eldest  son  of  the  testator,  a* 
usufructuary  legatee,  but  only  as  heir  ab  intes- 
tate, Cuthbert  v.  Outhbert,  6  L.  C.  J.  128,  S.  C. 
1861. 


X.  Renukoiation  of,  see  Aoobptajh^e  of. 

660.  In  a  hypothecary  action  by  a  preBun 
tive  heir  for  a  debt  due  her  by  the  deoess 


•  Obaolete.  Under  the  Code  the  ehfldren  or  fheir  d^ 
foendanta  gueoeed  to  thetr  ihther  and  motber.  mtt^ 
fathers  and  grandmothers  or  other  aaoeEndanti,  Wnhovt 
distinotion  of  sex  or  primogeniture,  and  wheflier  thej 
are  the  issoe  ofthe  same  or  of  diflhreat  niaiThi4M  llvr 
inherit  in  eqaal  portions  and  by  heads  when  tbef  are  ali 
in  the  same  degree  and  in  their  own  right;  ttaej  iahnix 
by  root,  when  all  or  some  of  tham  oOBn  by  x»re&ea^ 
afion.    6250.  C. 
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and  for  the  payment  of  which  a  property  trans- 
ferred  to  the  defendant  was  hypothecated,  to 
which  the  defendant  pleaded  among  other  thingn 
that  the  plaintiff  had  accepted  the  succession  of 
the  deceased,  her  brother,  and  tlierefore  could 
not  recover — Heldy  reversing  the  judgment  of 
the  court  below,  on  proof  that  the  plaintiff  had 
retained  in  her  hands  the  sum  of  £20,  found 
ainoD^  the  papers  of  the  deceased,  and  had 
caused  to  be  cashed  a  cheque  for  JC25,  which 
money  she  had  also  appropriated  to  her  own 
Q8e,  that  this  was  tantamount  to  an  implied  ac- 
ceptance, and  her  renunciation  subsequently 
made  was  of  no  value.  Orr  &  Fisher  es  qual., 
5  L  C.  R.  28,  Q.  B.  1856 ;  651  C.  C. 

661.  Where  an  action  was  brought  against 
certain  heirs  for  the  amount  of  two  obligations 
made  by  the  deceased  in  favor  of  the  pmintiff, 
and  some  of  the  defendants  appeared  and 
pleaded  their  renunciation  of  the  succession  ; 
out  it  was  proved  that  the  renunciation  was 
jijsde  only  aner  the  institution  of  the  action — 


\  f.Kerfutetal.yAL.  C.J.6.4,S.C.  1861  ;'664C.C. 
V   562.  The  defendant,  to  an  action  by  his  brother 
for  possession  of  a  certain  claim  by  him  under 
his  mother's  will,  and  of  which  will  the  defend- 
ant was  named  executor  and  universal  legatee, 
fiet  ap  his  contract  of  marriage,  whereby  he  was 
granted  certain  property  by  nis  father  and  mo- 
ther, of  a  value  much  greater  than  that  left  by 
them  in  their  wills,  and  also  whereby  he  re- 
nounced all  rights  he  might  have  had  in  their 
lucceesion — Held,  that  such  renunciation  only 
applied  to   the  ab  intestate  succession   of  his 
piarents,  and  not  to  ^rticular  legacies  such  as 
that  in   question.    Frechette   v.    Frechette,  6 
L.  C.  J.  329,  S.  C.  1862. 

56.^.  No  act  of  an  heir  after  his  renunciation 
«8o  be  considered  as  an  act  of  heirship,  inas- 
much as,  having  once  renounced,  he  cannot 
accept.  Lavoie  v.  Lefrancois,  16  L.  C.  R.  146, 
C.C:i865;  651  C.  C. 

664.  The  plaintiff,  in  consideration  of  certain 
property  given  to  him  by  his  parents,  by  his 
contract  of  marriage,  stipulated  that  the  pro- 
perty thus  given  to  him  should  be  in  lieu  and 
place  of  all  rights  of  succession  or  of  legitim 
that  he  had  or  could  have  in  the  future  succes- 
sion of  his  father  and  mother,  which  succession 
he  thereby  renounced.    Many  years  afterwards, 
however,  his  brothers  and  sisters,  as  well  as  his 
ffirents,  having  died  before  him,  he   brought 
action  against  their  representatives  to  recover  a 
}M.»rtion  of  the  estate  of  his  mother,  which  had 
otftn  given  to  some  of  his  brothers,  and  which 
liii*\  in  the  interval  been  subject  to  many  trans- 
'trs  from  the  one  to  the  other,  some  of  which 
were  of  doubtful  legality.    The  defendants,  hold- 
ew  of  the  property,  relied  upon  the  renuncia- 
ti'jii  made  by  the  plaintiff  in  nis  marriage  con- 
tract— Heldy  reversing  the  judgment  of  the  court 
U'low,  that  in   principle  the  renunciation  of 
future  snccessioDS  of  living  persons  were  ineffec- 
tive, except  in   marriage  contracts  of  female 
children,  and  that  his  brother  not  bavins  been 
duly  authorized   to  intervene  in  such  <£ed,  it 
vas  absolutely  null  and  void,  and  the  parties 
would  be  ordered  to  account.     Orevier  &  Jioche- 
kmctoLylS  L.  G.  B.  328,  Q.  B.  1866. 


566.  The  plaintiff  and  his  wife  g^ve  to  their 
son,  by  deed  of  donation,  a  certain  immoveable 
property,  subject  to  a  charge  or  rent  of  $360, 
with  interest  at  twelve  per  cent.  The  son,  by 
his  contract  of  marriage,  established  mutual 
donation  of  usufruct  between  himself  and  his 
wife  of  all  the  property  of  which  the  first  dying 
should  be  possessed  at  the  time  of  his  or  her 
death.  The  son  died  leaving  no  children,  his- 
nearest  of  kin  being  his  father  and  mother. 
The  wife  entered  into  the  usufruct  of  the  pro' 
perty  under  the  con  tract  of  marriage  referrecf  to, 
and  the  father  brought  action  for  the  recovery 
of  the  charge  to  which  the  donation  of  the 
property  was  subject,  and  for  arrears  of  inter- 
est thereon.  The  wife  pleaded  that,  as  the 
heir  of  his  son,  there  was  confusion  of  the 
quality  of  debtor  and  creditor  in  the  father,  who 
was  therefore  without  right  to  bring  such  action 
— Held,  that  without  especially  renounein^  the 
succession  of  his  son,  which  he  had  not  aone, 
the  plea  of  the  defendant  must  be  maintained, 
and  the  action  dismissed.  Desautels  v.  haruey  1 
B.  L.  485,  S.  C.  1869. 

666.  A  renunciation  made  by  a  woman  of 
the  testamentary  succession  of  her  husband  is 
not  affected  by  the  fact  that,  as  executrix  of 
the  will  of  her  husband, she  has  received  a  sum 
of  money  and  appropriated  it  in  reduction  of 
her  dower.  Ackerman  v.  Gauthier  et  vir.,  4  B.  L. 
224,  8.  C.  1872. 

667.  The  heirs  of  a  succession  may  renounce, 
after  action  brought  against  them  upon  a  judg- 
ment declared  executory,  and  that,  even  upon 
the  day  fixed  for  the  hearing,  provided  they  have 
committed  no  act  of  acceptance.  Mulholland  v. 
Halpin  et  al.,  6  B.  L.  184,  8.  C.  1873 ;  666  k 
667tj.  C. 

668.  Heirs  at  law  against  whom  it  is  sought 
to  make  a  judgment  executory  must  pay  costs 
up  to  the  date  of  renunciation.  lb.  &  17  L.  G.  J. 
318,  8.  C.  1873;  668  G.  G. 

669.  Legatees  who  accept,  renounce  thereby 
their  rights  in  the  succession,  unless  such  lega- 
tees are  outside  of  the  succession.    Richer  v.. 
Voyer  et  al.,  6  B.  L.  691,  P.  G.  1874$  712  &  713' 
C.'G. 

XI.  Bepresentation. 

670.  The  plaintiff  claimed,  tinder  the  will  of 
his  great  grandmother,  a  third  of  a  certain  un- 
divided immoveable  property  which  had  been 
left  by  said  will  to  the  daughter  of  the  tes- 
tatrix and  her  husband  in  usufruct,  and  the 
property  to  their  children  then  living — Held^ 
that  the  term  "children  then  living"  comprisea 
the  grandchildren,  descendants  in  a  direct  line, 
of  the  testatrix,  and  that  bv  right  of  representa- 
tion, said  grandchildren  held  directly  under 
their  gre&t-grandmother,  and  not  from  their 
mother,  their  right  to  the  legacy  of  the  immove- 
able property  by  them  claimed.  Glackmeyer  v. 
The  Mayor,  ic.,  of  Quebec  &  Lagueux,  11 
L.  G.  B.  18,  8.  G.  B.  1860. 

Xn.  BeTRAIT  SUCOESSOBAL. 

671 .  The  action  en  retrait  auccessoral  does  not 
exist  where  the  transfer  has  for  its  object  a  fixed 
and  definite  share  in  an  immoveable.  Leclerc  et 
al.,  V.  Beaudry  et  al,  10  L.  G.  J.  20,  8.  G.  1865. 
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Xin.  Returns. 

672.  Under  the  legislation  of  1774  and  1801 
heirs  are  liable  to  return  into  the  succeesion 
donations  made  to  them  inter  vivos  by  the 
deceased.  Tonnancour  et  ux,  &  Salvas^  15 
L.  C.  J.  113,  Q.  B.  1871  ;  712  et  seq,  C  C. 

XIV.  Right  of  Aliens  to  Suooeed. 

573.  Action  was  brought  hj  persons  belong 
ing  to  the  United  States,  claiming  as  brothers 
and  sisters  of  deceased,  a  naturalized  citizen  of 
Canada,  to  be  entitled  to  share  in  his  estate  and 
succession  with  the  defendant,  another  brother, 
also  a  naturalized  citizen  of  Canada.  The 
plea  was  that  as  aliens  they  could  not 
succeed — Held,  that  under  12  Vic.  cap.  197, 
they  were  in  the  same  position  as  a  natural- 
born  subject,  and  could  claim  conjointly  with  a 
naturalized  heir,  boih  real  and  personal  pro- 
perty, and  that  although  personal  property  be 
not  mentioned  in  such  act,  it  must  oe  taken  to 
be  included  in  the  laiger  term,  real  estate.  Corse 
et  al.  V.  C<yrse,  4  L.  C.  R.  310,  S.  C.  1854. 

XV.  Rights  of  Purchaser. 

674.  Where  a  person  had  purchased  the  rights 
of  another  in  a  certain  succession — Heldy  that 
such  purchaser  could  not,  ten  years  afterwards, 
ask  to  be  released  from  the  obligation  contracted 
bv  such  purchase,  by  pretending  that  such  rights 
already  belonged  to  them  at  the  time  of  such 

?urcha3e.    Roy  et  vir.  v.  Moreau  et  vir.,  2  R.  L. 
15,  S.  C.R.  1870. 

XVI.  Testamentary,  «ee  WILLS. 

575.  A  mother  left  all  her  property  to  her 
three  daughters,  to  be  by  them  enjoyed  during 
their  lifetime  only,  and  to  be  at  their  death 
transmitted  by  them  to  their  children,  to  be 
divided  among  said  children  only  at  the  death 
of  the  last  of  the  usufructuary  legatees — Held, 
that  from  the  date  of  the  decease  of  the  testatrix 
to  that  of  the  death  of  the  last  of  the  usufructuary 
legatees,  the  naked  ownership  of  the  property 
was  in  the  heirs  at  Uw  of  the  testatrix,  and  that 
the  grandchildren  living  at  the  time  of  the 
usufructuaries  were  legatees  of  the  property  by 
heads,  without  regard  to  stock,  and  also  that  the 

great-grandchildren  which  might  be  alive  at  the 
eath  of  the  last  usufructuary  would  come  into 
the  partage  by  representation,  in  the  case  of  the 
pre-decease  of  their  father  or  mother.  Eoy  et 
vir,  V.  GauHn  et  al,  3  R.  L,  443,  S.  C.  1871. 

XVIII.  To  Wife's  Estate. 

676.  The  testator  at  the  time  of  his  decease 
being  possessed  of  property  belonging  to  the 
succession  of  his  wire,  aeceased,  bequeathed  all 
the  property  of  which  he  might  die  seized  to  his 
heirs  and  legatees,  who  were  also  his  wife's  heirs, 
under  the  penalty  that  if  any  of  them  contested 
the  will,  their  share  in  the  succession  should  be 
forfeited.  He  named  two  executors  or  trustees 
and  the  survivor  of  them  for  the  administration 
of  all  his  property  until  the  partition.  And  in 
the  making  of  such  partition  he  directed  his  ex- 
ecutors to  act  for  some  of  the  legatees  who 


were  minors,  and  for  another  who  was  married, 
without  the  authority  of  her  husband  for  thftt 
purpose  bein^  requisite,  and  her  share  ther 
should  administer  during  her  husband's  life,  paj- 
ing  her  the  rents,  etc. — Held,  that  the  will  via 
valid,  but  that  it  could  be  carried  into  effect 
only  and  so  far  as  it  affected  the  succesBion  of 
the  testator,  and  that  it  could  not  in  any  manner 
apply  to  the  succession  of  the  testator^s  wife,  of 
wnich  his  legatees  were  the  heirs,  and  of  which 
they  were  in  law  seized  from  the  day  of  her 
death,  and  that  one  of  the  executors  having  re- 
nounced the  execution  of  the  will,  the  other  had 
seizin  of  the  testator's  succession  to  carry  hifl 
wrll  into  effect.  Viger  et  uz.  &  Foihier,  S.  &. 
394,  K. B.  1830. 

XIX.  Transfer  of  Rights  in. 

677.  A  person  not  entitled  to  succeed,  to  whom 
one  of  the  co-heirs  has  transferred  his  rights, 
may  be  excluded  from  the  succession,  even  ader 
a  provisional  partage  has  been  made,  except  in 
such  case  where  the  immoveable  transferred 
comprises  the  entire  succession.  Durocher  k 
Turaeon,  19  L.  C.  J.  178,  Q.  B.   1874 j  710 

XX.  Under  Bigamous  Marsiagb. 

678.  Action  was  brought  by  a  woman,  who 
had  been  twice  married,  for  the  recovery  of  four 
shares  of  stock  in  the  society  of  the  defendant*, 
which  had  been  subscribed  by  her  first  husband. 
The  defendants  pleaded  that  the  first  hnsban*! 
when  he  marriea  the  plaintiff,  was  already  mai^ 
ried  to  a  woman  in  England,  by  whom  i!e  bad 
children,  and  that  the  shares  properly  belonged 
to  them,  the  second  marriage  oeing  null  and  oi 
no  effect.    The  plaintiff  answered  tnat  her  hu^ 
band  for  many  years  before  she  married  hira 
was  reported  to  be  a  bachelor,  and  that  she  had 
married  him  in  good  faith,  and  that,  moreover,  ai 
the  time  she  married  .him  he  was  possessed  of 
no  property  whatever,  and  whai  they  had  since 
acquired  had  been  acquired  principally  by  her 
own  industry  and  that  of  her  children,  and  that 
having  acted  in  good  faith  she  was  entitled  with 
her  children  to  share  in  the  estate  of  hex  ha^ 
band — Held,  that  her  marriage  with  her  B&td 
first    husband,    notwithstanding    his   pr«Tion< 
marriage,  produced  civil  effects  as  if  a  legal  mar- 
riage, and  that  though  the  wife  in  En^uuid  was 
entitled  to  a  third  of  the  money  in  (^uestioii  in  thf 
cause,  that  the  residue  must  I3e  divided  betve^o 
the  second  wife  and  the  children,  as  well  of  the 
first  wife  as  those,  issue  of  the  second  marriage, 
the  second  wife  taking  one  half  of  snch  reeidnt, 
and  the  other  half  being  equally  divided  between 
the   children.     Caihcart  et  al.  v.   The     Union 
Building  Society,  1^  L.  C.  R.  467,  S.  C.  18G4. 

XXI.  Vacant,  see  Curator  to. 

679.  A  petition  to  be  placed  in  prcnrisional 
possession  of  a  vacant  succession  devolTed  to  hj\ 
absentee  must  be  accompanied,  not  Ofoly  by  «£ 
inventory  of  the  property  of  such  succeasaoo,  Init 
of  the  part  whicn  falls  to  the  absentee,  in  Qa\kr 
that  tne  court  may  determine  the  amount  uf 
security  to  be  given  by  the  petitioner.  2>«  Grx^f- 
hois  exp.,  4  R.  L.  339,  S.  C.  1872  ?  93  &  97  C.  C. 
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A 1331  et  seq.  G.  G.  P.  &  De^arcUni  exp,^  4  R.  L. 
389,8.  C.  1872. 

SUCCURSALE     CHUECH— S^e 
CHURCHES. 


SUMMER. 

I.  Mejlkivo  of. 

580.  The  word  nemmtfr,  used  in  a  contract  to 
indicate  the  period  in  which  timber  should  be 
delivered  in  Quebec,  was  held  to  mean,  under 
the  circumstances  disclosed  in  the  case,  the 
season  of  navigation,  which  begins  in  the  com- 
mencement of  May  and  terminates  about  the 
end  of  November  and  not  to  mean  simplj  the 
three  months  which  form  the  season  of  summer 
a!t  the  year  is  divided  in  the  calendar.  Thibo- 
deau  ei  al  &Leey1h.V.R.  430,  S.  G.  1852. 


SUNDAY— £fee  HOLIDAYS. 

I.  Bills  and  Notes  Made  on,  see  BILLS  OF 
EXCHANGE,  &o. 

II.  Capias  mat  be  Issued  on,  see  CAPIAS. 


SUPERCARGO  —  See    MERCHANT 

SHIPPING. 


SUPERINTENDENT. 

I.  Of  Mcnicipal  Corporation,  see  MUNI- 
CIPAL OFFICERS. 
U.  Op  Police,  see  POLICE. 


SUPPLEMENTARY  REASONS— 
See   PLEADING,  PROCEDURE,  &c. 


SURETYSHIP. 

I.   ACTE  OT,  681. 

rr.  Action  against  Co-Surety,  682. 
ni.  CoNTiNUiNo,  see  WARRANTY. 

IV.  Discussion  683-686. 

V.  Effect  op,  587. 

\n[.  Oarant  Form  EL,  688. 

VII.  Interpretation  of  Deed  of,  689. 

Vm.  Judicial,  690-699. 

IX.  LtETTER  OF  Guarantee,  600. 

X.  Liability  of  Wife,  601, 

XI.  Nullity  of,  602-603. 
Xn.  Of  Minors,  604. 

XIII.  Privity  of  Contract,  606-606. 

XIV.  Security  to  be  Given  by  Usupruo- 
TCART,  607-611. 

XV.  Sureties. 
XHsehar^e  o/,  612-619. 
IHscussum  of,  620. 

In  Ajypeal,  see  APPEAL. 
In  Meoendicaiion,  621 . 
lAainUiy  of,  622-633. 
I/ati/ieaHon  of,  634. 
BighU  of,  635-641 . 
Subrogation  of,  642,  643. 

Under  Mktdeipal  Code,  644. 

Who  May  be,  646. 

XVI.  Tebmnatiov  of,  646,647. 
XVII-  What  IB,  648-660. 


I.  ACTE  of. 

681 .  It  is  not  necessary  to  insert  in  the  jurat 
to  a  deed  or  acte  of  suretyship  that  the  acte  has 
been  translated  and  read  to  tne  surety.  DwhU 
V.  Casgrain  &  Michaud,  6  B.  L.  712  &  19  L.  C.  J. 
16,  S.  C.  1874. 

n.  Action  against  Co-Surbty. 

682.  A  fid&jussaire  has  his  action  against  his 
co'fidejussaires  for  his  portion  of  a  sum  of 
money  which  he  has  paid  for  a  common  princi- 
pal. Jones  V.  Laing  &  Hubert,  1  Rev.  de  Leg. 
348,  Q.  B.  1818 ;  1966  C.  C. 

IV.  Discussion. 


683.  An  exception  of  discussion  which  fails 
to  indicate  the  property  to  be  discussed,  or  to 
allege  the  existence  of  property  liable  to  discus- 
sion, and  which  also  fails  to  contain  an  offer  to 
defray  the  expenses  of  discussiop  and  to  be 
accompanied  oy  the  necessary  deposit  of  the 
funds  to  that  end,  is  bad  in  law,  and  will  be  dis* 
missed  on  demurrer.  Ponton  et  aL  v.  Woods  et 
al.,  11  L.  C.  J.  168,  S.  C.  1866 ;  1943  k  2066 
C.  C. 

684.  The  surety  who  does  not  demand  the 
discussion  of  the  principal  debtor,  on  the  first 
proceedings  being  taken  against  him,  will  be 
condemned  to  the  payment  of  the  debt  in  the 
same  action  with  the  principal  debtor.  Sargent 
V.  Johnston  et  ah,  13  L.  C.  J.  298,  S.  C.  B.  1868 : 
1942  C.  C. 

686.  The  sureties  in  appeal  are  held  to  the 
payment  of  the  costs,  without  the  right  to 
require  the  discussion  of  the  parties  to  the  suit. 
Laroseet al.  &  Wil8on,U L,  C.  J. 29, Q.  B.  1872. 

686.  And  the  sureties  in  such  case  are  not 
entitled  to  the  fifteen  days  delay  from  the  day 
of  judgment.    lb. 

V.  Effect  of. 

687.  A  suretyship  in  fevor  of  thft  Crown  estab- 
lishes a  hypothec  upon  the  property  of  the  parties 
bound,  ana  may  be  prosecuted  by  the  Attorney 
General  as  such.  TM  Trust  and  Loan  Oompanv 
of  Upper  Canada  &  Monk  es  qual.  &  divers  a 
konk,  17  L.  C.  J.  67,-  S.  C.  1873;  2034  C.  C. 

VI.  Gar  ANT  Formel. 

688.  One  who  binds  himself  with  the  vendor 
to  defend  the  purchaser  against  all  charges 
is  necessarily  a  garant  formel.  Peltier  v. 
Piizie,  2  Rei.  de  L6g.  207,  E.  B.  1818. 

VII.  Interpretation  of  Deed  of. 

689.  Where  a  deed  of  warranty  or  suretyship 
stated  that  M  C  purposes  to  carry  on  business 
in  Montreal,  and  tiiat  to  enable  him  to  do  so,  and 
to  meet  the  engagements  of  a  firm  in  liquidation, 
of  which  he  had  been  a  j)artner.  he  would  re- 
quire bank  accommodation,  ana  the  sureties, 
parties  thereto,  were  willing  to  become  his  surety, 
m  the  view  of  making  the  bank  perfectly  secure 
with  respect  to  anv  debts  then  due,  or  which 
might  become  due  oy  him,  and  then  containing 
an  agreement  to  become  liable  for  all  the  present 
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and  future  liabilities  of  the  said  M  C,  whether 
as  maker,  endorser  or  acceptor  of  negotiable 
paper,  or  otherwise  however — Held,  reversing 
the  judgments  of  the  court  below,  (2  L.  C.  J.  164 
&  4  L.  G.  J.  241,)  that  such  recitation  of  the 
motives  which  prompted  the  execution  of  the 
deed  would  not  control  the  engagement,  when  the 
engagement  was  general,  and  that  the  sureties 
were  liable  for  debts  contracted  by  the  said  M  G, 
by  endorsing  or  procuring  the  discount  of  n^o- 
tiable  jpaper  in  his  own  name,  for  the  benefit  of  a 
firm  of  wnich  he  became  a  member  subsequently 
to  the  execution  of  the  deed.  The  Bank  of 
British  North  America  v.  Ouvillier,  6  L.  C.  J. 
67,P.  C.  1861. 

Vni.  Judicial. 

'  590.  A  judicial  bond  executed  in  1844,  and  not 
hypothecating  an^  particular  property  on  its 
face,  but  duly  registered,  was  held  to  operate  as 
a  mortgage  on  an  the  property  of  the  bondsmen 
then  held  oy  them  within  the  r^istration  district. 
Berthelot  v.  Dease  et  al,y  12  L.  C.  J.  336,  S.  C. 
1868;  2034  C.C. 

591.  The  sureties  for  a  defendant  arrested 
under  capias  are  judicial  sureties,  and  as  such 
are  liable  to  imprisonment  to  compel  payment 
of  a  judgment  against  them  on  their  bond.  Win- 
ning et  ah  V.  Leblanc  et  aZ.,  14  L.  C.  J.  298, 
S.  C.  1870 ;  1962  C.  C.  &825  C.  C.  P. 

592.  He  who  gives  to  a  sheriff  surety  for  a  de- 
fendant arrested  under  capias  is  a  judicial 
surety,  and,  as  such,  liable  to  imprisonment 
Bell  v.  CdU,  13  L.  C.  J.  26,  C.  C.  1868. 

593.  A  surety  for  a  bailifiT  is  a  judicial  surety. 
The  Attorney- General  v.  Lafond,  5  R.  L.  I&i4, 
8.  C. 1873. 

594.  Sureties  in  appeal  are  judicial  sureties, 
and  as  such  are  liable  to  contrainte  par  corps, 
Dumont  v.  Dorion  etal,  3  R.  L.  360,8.  C.  1871. 

595.  A  judicial  surety,  furnished  in  conformity 
with  art.  869  of  the  Code  of  Procedure,  and  who 
is  in  terms  of  his  suretyship  bound  to  produce 
when  called  upon  the  effects  seized,  or  pay  the 
amount  to  be  established  by  the  judgment  ren- 
dered in  the  cause,  is  held  to  the  obligation  pure 
and  simple  to  restore  the  effects,  when  a  judg- 
ment becomes  impossible  on  account  of  the  writ 
not  being  returned.  Poulin  v.  Hudon  et  aL,  6 
R.  L.  314,  Q.  B.  1874;  1096  C.  C. 

596.  Nor  will  the  lapse  of  a  year  from  the  cor^6 
dtfaut  liberate  him  from  such  responsibility,  fb. 

597.  The  security  given  by  the  sureties  of  a 
sheriff  does  not  constitute  a  security  in  law  which 
accrues  solely  to  the  Grown,  but  goes  likewise 
to  the  payment  of  all  persons  who  may  have  suf- 
fered by  the  defalcation  of  that  officer.  The 
Attorney- General  v.  Marchand,  5  R.  L.  361, 8.  C. 
1874. 

698.  There  being  no  provision  in  law  for  the 
judicial  distribution  of  such  forfeited  security  at 
the  instance  of  the  creditors  of  the  officers  in 
default,  the  sureties  have  a  right,  if  they  choose, 
to  satisfv  any  judgment  rendered  against  them, 
and  such  payment  will  go  in  deduction  of  the 
amount  of  a  surety.    lb. 

599.  And  where  the  sureties  may  have  paid 
the  full  amount  of  their  surety  to  such  creditor, 
and  satisfaction  of  a  judgment  obtained  against 
them,  they  are  liberated  with  regard  to  all  other 
creditors  of  such  officer.    lb. 


IX.  Letter  or  Guarantee. 

600.  Action  was  brought  on  a  letter  of  goa^ 
antee  firom  defendant  to  plaintiff,  to  pay  \]it 
amount  of  certain  notes  due  by  one  C,  since  dead, 
to  the  plaintiff.  The  principal  auestioD  that 
arose  was  want  of  consiaeration  of  tlie  guarantee. 
The  defendant  and  C  together  had  carried  ob 
business,  had  failed,  and  afterwards  carried  on 
business  separately.  During  the  latter  period 
C  borrowed  money  from  plain ti^  for  which  he 
gave  the  notes  in  question ;  it  was  proved  thai 
defendant  had  not  profited  by  the  partnership 
estate  and  was  not  indebted  in  any  way  to  C,  and 
that  by  the  laws  of  the  State  of  Vermont,  io 
which  the  contract  of  suretyship  arose,  the  con- 
tract was  void,  as  bein^  without  oonsideratiaD. 
and  the  judgment  dismissing  the  action  oo  this 
ground  was  consequently  confirmed.  JosUn  y. 
Baxter,  1  L.  C.  L.  J.  119,  S.  C.  R.  1866. 

X.  Liability  op  Wirt. 

601 .  A  judgment  of  separation  of  propcrtv  haf 
the  effect  of  exempting  the  wife  from  any  liability 
previously  incurred  by  her  as  securitj  fta-  her 
husband.  Plessis  v.  Vubi,  9  L.  C.  J.  76, 8.  C 
1865 ;  1301  C.  C. 

XI.  Nullity  op. 

602.  Action  was  brought  against  the  defen- 
dant as  representing  his  lather,  in  declaratioo  o) 
a  hypothec  given  by  his  father  as  surety  for  aa 
obligation  entered  into  by  his  sister  as  tutrix  of 
her  minor  child.  The  defendant,  by  demurrer^ 
pleaded  that  the  obligation  in  question  had  b^n 
agreed  to  b^  the  said  tutrix  in  her  eaid  qoalitj 
without  being  duly  authorized  thereto  as  re- 
quired by  law,  and  consequently  that  the  surety, 
being  but  an  accessory  of  the  principal  debt,  w4« 
also  null — Held,  reversing  the  judgment  oi  the 
8uperior  Court,  that  the  nullity  of  u&e  priBci^^al 
obligation  was  only  relative,  and  could  only  t>* 
invoked  bv  the  minors  themselves.  VemMor  v. 
Lortie,  1  'Q.  L.  R.  234,  8.  C.  R.  1876 ;  1932 
C.C. 

603.  And  held,  also,  that  the  tutrix  muM  be 
considered  as  a  mandatory  who  had  ezoeaied 
her  powers,  and  that  there  was  nothiag  to  prv- 
vent  the  obligation  of  such  mandatorF  fruni 
being  the  subject  of  a  valid  warranty.     Id. 

XII.  Op  Minors. 

604.  A  minor  cannot  be  a  surety,  and  if  he  «io 
become  bail  for  another  and  is  sued  as  each,  and 
plead  his  minority,  the  action  must  be  dismifirtd. 
DerouselU  v.  Binet,  2  Rev.  de  Leg.  32,  K.  B 

1820. 

Xni.  Privity  of  Contraot. 

605.  The  plaintiff  agreed  with  the  defendan: 
M  and  his  partner,  that  he,  the  plain  tiff*,  would 
make  and  deliver  to  them  all  the  malt  for  their 
brewery,  as  thev  would  require,  during  the  tenii 
of  five  years,  M  and  his  partner  to  foroisb  ail 
the  materials  necessary  for  the  *pup|MMie,  the 
whole  under  a  penalty  of  £300,  binaia|ron  both 
parties.  8ubsequentry  to  this  agrecBieiit  If  acti 
nis  partner  became  insolvent,  and  the  brewery 
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in  qaestion  having  come  into  the  hands  of  the 
defendant  D,  and  M's  partner  having:  died,  D 
undertook  with  M  to  do  and  perform  all  that  he 
and  hie  partner  had  bound  themselves  to  do. 
On  action  being  brought  against  M  for  non-per- 
formance, and  D  as  surety — Held,  that  the  plain- 
tiff had  no  right  of  action  against  D,  as  there  was 
DO  agreement  and  no  privity  of  contract  between 
them.  Oakley  v.  Morrough  et  aZ.,  P.  R.  74, 
K.  B.  1610. 

606.  The  defendant  bv  notarial  deed  volun- 
tarilv  ooDstituted  himself  surety  to  any  one  who 
would  advance  to  one  Groteau  the  sumof  JCIOO. 
The  plaintiff  lent  the  said  sum  to  Groteau,  but 
OD  action  brought  against  the  surety,  the  latter 
pleaded  that  he  was  not  liable  for  a  suretyship 
entered  into  for  a  debt  not  in  existence  at  the 
time  of  entering  into  it,  and  that,  moreover,  there 
was  no  privity  of  contract  between  him  and  the 
piaintif^lTeid,  dismissing  the  action,  that  as 
there  was  no  proof  that  the  plaintiff  lent  the  sum 
in  queistion  on  the  faith  of  the  deed  of  suretyship 
entered  into  by  defendant,  that  there  was  no 
privity  of  contract,  and  the  plaintiff  could  not 
recover.  Derouselle  v.  Bauaety  1  L.  C.  R.  41, 
S.  C.  1860. 

XIV.  Security  to  be  Given  by  Usufruc- 
tuary. 

607.  Consorts,  who  by  their  contract  of  mar- 
riage, give  to  each  other  mutual  donation  of  usu- 
fruct of  the  property  of  the  community,  in  case 
of  the  survival  of  one  of  them  without  children, 
may  stipulate  that  such  donation  shall  be  free 
from  the  obligation  of  suretyship  on  the  part  of 
the  survivor.  Amyrauld  et  al.  v.  Marteiet  ux., 
10  L.  C.  J.  145,  S.  C.  1866. 

608.  Or  thej  majr  validly  subject  it  onhr  to 
personal  security,  m  which  case  the  usufruc- 
tuarv,  on  giving  such  personal  security  to  those 
to  whom  the  property  actually  belongs,  is  ex- 
empted ftx>m  all  other  security.    lb. 

609.  Nor  does  the  wife  surviving,  by  the  fact 
of  a  second  marriage,  lose  the  benefit  of  this  ex- 
emption,   lb.    • 

610.  But,  where  she  marries  a  second  time, 
and  by  her  second  contract  of  marriage  stipu- 
lates, for  instance,  that  there  shall  be  commu- 
nity between  her  and  her  second  husband,  by 
which  she  loses  the  administration  of  her  pro- 
perty, including  the  usufruct  in  question,  she 
will  thereby  become  subject  to  additional  secu- 
rity in  iavor  of  those  to  whom  the  property  be- 
longs, and  especially  if  such  second  contract  of 
marriage  is  preceded  or  followed  by  circum- 
•itances  which  imperil  the  safety  of  the  property 
of  which  she  has  the  enjoyment,  in  which  case 
she  may  be  condemned  to  furnish  fide  jussory 
liecurity,  or  submit  to  the  sequestration  of  the 
property.     lb. 

611 .  And  where  the  wife  surviving  has,  during 
her  widowhood,  used  or  made  away  with  a  ereat 
part  of  the  assets  of  the  community,  without 
employing  it  in  the  name  of  the  usufruct,  or 
whereshe  has  placed  large  amounts  of  money 
to  her  personal  credit  without  accounting  for 
her  poesession  of  them,  these  were  held  to  be 
circumstances  justifying  an  order  for  such  addi- 
tional security.    lb. 

•  Bj  Art.  1265  of  the  Civil  Code  motoal  donation  of 
mtvtrrMtX  between  consorts   is  alMlisIied.    £d. 


XV.  Sureties. 

612.  Discharge  of. — A  simple  neglect  on  the 
part  of  the  creditor  to  recover  from  the  princi- 
pal debtor  does  not  discharge  the  sureties.  Ber- 
thelot  V.  Aylwin,  2  Rev.  de  L6g.  31,  K.  B.  1819. 

613.  In  an  action  against  the  principal  sure- 
ties on  an  obligation  the  latter  pleaded  tliat  they 
had  signed  only  on  condition  ofj>einff  subrogated 
in  the  rights  of  the  plaintiffs,  provided  they  had  to 
pay  plain tift,  and,  as  the  pli^intiff  had  disposed 
of  the  concurrent  security,  and  could  no  longer 
subrogate  them,  they  were  discharged — Heidi 
that  such  clause  of  subrogation  was  only  enun- 
ciative  of  the  common  law  right,  and  the  loss  of 
the  collateral  security  did  not  discharge  the 
suretviK  Redpath  et  al.  v.  McDougall  et  al.,  1 
L.  G.*R.354,  S.  G.  1861. 

614.  Where  the  sureties  of  a  part^  originally 
arrested  under  capias  have  caused  him  to  be  im- 
prisoned under  a  writ  of  conirainte  par  corps, 
issued  at  their  instance,  in  order  that  he  shall 
undergo  the  punishment  imposed  by  C.  S.  L.  G. 
cap.  87,  sec.  i2,  ss.  2,  they  cannot  for  that  reason 
alone  claim  that  their  bail  bond  should  be  can- 
celled and  discharged.  McFarlane  v.  Lynch, 
10  L.  C.  J.  26  &  1  L.  G.  J.  99,  S.  G.  1865;  831 
G.  G.  P. 

615.  A  settlement  of  accounts  between  the 
the  creditor  and  principal  debtor,  and  the  tak- 
ing by  the  creditor  of  a  note  payable  on  demand 
for  the  balance  due  by  the  delator,  does  not  oper- 
ate in  novation  of  the  debt,  so  as  to  discharge  a 
surety  to  the  original  obligation.  Eodgers  et  aL 
V.  Morris  et  al.,  13  L.  C.  J.  20,  S.  G.  1869; 
1960  G.  G. 

616.  Payment  of  money  on  a  debt,  a  part  of 
which  is  secured  by  a  guarantee,  is  not  pre- 
sumed to  have  been  made  in  discharge  of  the 
surety.  Martin  &  Gault  et  al.,  15  L-  C.  J.  237, 
Q.  B.  1871. 

617.  A  guarantee  of  a  fixed  amount,  given  for 
the  benefit  of  a  third  person,  is  unascertained 
and  unliquidated,  until  the  deficiency  due  by 
that  person  is  ascertained.    lb. 

618.  A  judicial  surety  is  not  discharged  by 
having  become  an  insolvent  and  having  ob- 
tained his  discharge  under  the  Insolvent  Act 
from  his  creditors.  The  Aitomey-General  v. 
Lafondyi:  R.  L.  142,  S.  G.  1872  ;  Ins.  Act  1876, 
sec.  61,  62  &  63. 

619.  Where  a  creditor  has  accepted  collateral 
security  from  his  debtor  in  the  shape  of  bills  or 
bonds,  and  afterwards  voluntarily  discharges 
such  sureties,  he  cannot  sue  the  principal  debtor 
without  giving  credit  for  the  amount  ne  has  so 
renounc^.  Zortie  v.  Benoit  et  al.,  4  R.  L.  665, 
G.  G.  1873. 

620.  Discussion  of. — A  gar  ant  fqrmel  or 
simple  must  be  called  into  the  case  by  process 
ad  respondendum.  Gohier  v.  Tremhlay,  3  Rev. 
deLeg.  305,  K.B.  1811. 

621.  In  Revendication. — Where  a  (][uantity  of 
butter  was  seized  by  an  attachment  m  revendi- 
cation the  court  granted  to  the  seizing  party 
the  right  to  take  the  butter,  and  the  defendant 
became  her  security  for  its  production,  should 
the  seizure  not  be  maintained,  and  the  writ  of 
attachment  was  not  returned  into  coart,  and 
plaintiff  then  brought  action  against  the  sure- 
ties for  the  value  of  the  butter — Held,  that  the 
demand  for  the  production  of  the  butter  seized 
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should  have  been  made  by  plaintiff  before  bring- 
ing the  action.  Poulin  v.  Hudon  tt  al.,  16 
L.  C.  J.  287,  S.  C.  1872. 

622.  Liability  of.— A  surety  for  a  public  offi- 
cer, by  means  of  a  bond  in  which  several  con- 
ditions are  contained,  with  the  stipulation 
**  That  if  default  be  made  of  or  in  all  or  any  of 
"the  conditions,  it  shall  be  forfeited,"  becomes 
responsible  upon  his  own  contract,  if  proof  be 
advanced  of  a  breach  of  any  one  of  the  condi- 
tions by  the  person  for  whom  he  becomes  secu- 
rity. Mex  y.  Bums,  2  Bev.  de  Leg.  32  &  124, 
K.  B.  1819. 

623.  Where  the  defendant  was  sued  as  univer- 
sal leigatee  of  her  husband  for  £6Qy  the  amount 
for  which  he  had  given  a  letter  of  guarantee  to 
the  plaintiff,  on  behalf  of  one  Dumouch^,  since 
insol  vent — Held^  on  the  plea  of  the  defendan  t,  that 
payments  had  since  been  made  by  Dumouchel 
more  than  sufficient  to  cover  the  amount  for 
which  the  guarantee  had  been  given,  that  in 
consequence  of  such  payments  the  defendant 
was  liberated  from  his  suretyship.  Leblahc  v. 
Bousselle.  3  L.  C.  J.  191,  S.  C.  1868. 

624.  Where  the  defendant  gave  a  letter  of  guar- 
antee to  one  of  the  members  of  a  commercial 
firm,  promising  to  guarantee  the  value  of  goods 
to  the  value  of  $60,  to  be  purchased  by  the  per- 
son in  whose  favor  it  was  given — Hew,  that  the 
firm  existing  and  doing  business  at  the  time  the 
letter  was  given  to  one  of  its  members  could  re- 
cover on  such  letter  as  if  addressed  to  the  part- 
nership itself.  Rolland  ei  al.  v.  Loranger,  3 
L.  C.  J.  249,  S.  C.  1869. 

626.  The  plaintiff  brought  action  for  the  re- 
covery of  ilOO,  based  on  the  following  letter  of 
guarantee :    **  Messrs.  ,  please  advance, 

"  sell,  and  deliver  to  Mr.  L.  r.,  of  this  city, 
"  from  time  to  time,  as  he  may  require  them, 
''  goods  to  what  amount  you  please,  and  on 
"  such  terms  as  may  be  agreed  upon,  and  we 
"hereby  bind  ourselves, jointly  and  severally 
"  with  him,  and  to  pay  the  same  on  his  neglect 
"  to  do  so.  This  letter  to  remain  in  force  until 
**  countermanded  by  us.  Signed,  D.  P.  &  M.," 
and  the  defendants  pleaded  that  they  had  re-* 
voked  the  warranty,  and  had  paid  to  the  plain- 
tiff on  behalf  of  the  said  L.  r.  an  amount  ex- 
ceeding that  guarantee,  namely  £169  68. — 
Held,  on  the  answer  of  plaintiff,'that  as  there 
was  no  imputation  of  the  money  paid,  and  as 
the  defendants  were  jointly  and  severaliv  liable, 
that  the  action  must  be  maintained.  Jifasson  et 
al.  V.  Desmarieau  et  ah,  3  L.  G.  J.  186,  S.  G. 
1869. 

626.  Where  the  defendant  had  guaranteed  cer- 
tain claims  transferred  by  him  to  the  plaintiffs, 
and  on  action  brought  to  recover  the  original 
debt,  in  extinction  or  (settlement  of  which  such 
transfer  was  made,  the  defendant  pleaded  that 
the  terms  of  the  transfer  had  been  departed 
from  by  the  plaintiffit  giving  time  to  the  debtors 
upon  such  claims  without  nis,  the  defendant's, 
knowledge — Held^  that  the  defendant  as  surety 
was  thereby  liberated  from  the  effects  of  his  guar- 
antee.* Beaudry  et  al.  v.  jy Amour,  3  L.  G.  J. 
124  &  9  L.  C.  R.  330,  S.  C.  1869;  1961  C.  C. 

627.  A  surety  is  not  held  to  the  payment  of 
eoste  of  a  condemnation  of  the  debtor  on  the  prin- 

*  The  surety  who  has  become  bound  with  the  consent 
of  the  debtor  Is  not  disoharged  by  the  delay  given  to  such 
AebUir  by  the  ereditor.   1961  C.C. 


cipal  demand,  in  a  case  in  which  he  is  not  made 

farty  to  the  suit.    Nye  v.  Isaacson,  6  L.  C.  J. 
17,  C.C.  1861. 

628.  Where  one  of  the  defendants  aeainst 
whom,  with  the  debtor,  a  joint  and  several  ooq- 
dem nation  was  sought,  had  given  a  letter  of 
guarantee  to  the  plaintiff,  and  also  a  transferor 
an  amount  owed  to  him  hj  a  third  part?,  aa 
collateral  security  for  the  plamtiff's  dtam—Held, 
in  appeal,  reversing  Doutre  v.  HouHer  et  dl^ 
(16  L.  C.  R.  110)  that  he  was  not  bound  to  csui^ 
signification  to  be  made  upon  the  debtor  of  the 
transfer  of  such  claim.  j)orion  &  Jkmtre,  3 
C.  L.  J.  119,  Q.  B.  1867. 

629.  A  joint  and  several  surety  is  held  to  all 
the  obligations  of  the  debtor  towards  the  creditor, 
without  the  latter  being  held  to  protect  his  in- 
terests or  subro^te  him  in  his  rignta.  Quinn  r. 
Edson,  9  L.  C.  J.  101,  S.  C.  1866;  1950  C.  C. 

630.  After  the  expiration  of  the  delay  of  one 
month  from  the  surrender  of  the  defendant, 
under  a  bond  in  terms  of  0.  S.  L.  C.  cap.  87,  sec. 
11,  the  liability  of  the  bail  to  pay  the  defendant's 
debt  becomes  absolute.  Lynch  et  ai.  v.  Mc- 
Farlane,  12  L.  C.  J.  1,  Q.  B.  1868. 

631.  A  surety  or  bailf^man  cannot  withdraw 
from  his  liability  on  the  bail  bond,  even  udod 

fi ving  notice  to  the  parties.    Stephen  v .  Sttptm » 
3  L.  C.  J.  140,  S.  C.  1869 ;  831  C.  C.  P. 

632.  A  creditor  brought  action  against  the 
sureties  of  an  insolvent,  who  had  effected  a 
composition  of  10s.  in  the  £,  for  payments  d^ie 
under  the  com posi tion .  The  defendants  pleadfi 
that  the  plaintiff  was  bound  to  deduct  from  sncb 
payments  the  amount  of  certain  notes  which  ht 
nad  retained  as  further  security — Held,  that  the 
plaintiff  was  bound  only  to  deduct  the  amouLt 
of  such  notes  from  the  total  amount  of  hie  claim. 
Joseph  v.  Lemieux  etal.,  17  L.  C.  R.  170^  S.  C.E. 
1867 ;  Ins.  Act  1876,  sec.  84. 

633.  In  an  action  against  the  sureties  of  a 
person  arrested  under  capias,  where  the  plaintif 
sought  to  hold  them  for  an  amount  greater  thai, 
that  originally  sued  for — Held,  that  notwith- 
standing the  sureties  had  given  bail  for  double 
the  amount  indorsed  on  the  writ  and  sworn  u* 
in  the  affidavit,  and  although  the  plaintff  haJ 
afterwards  obtained  judgment  for  an  amoaciV 
greater  than  that  sworn  to  on  the  affidavit,  tba; 
he  could  recover  for  the  amount  thus  sworn  u 
with  costs  and  no  more.  Torrance  et  al.  v.  Gv- 
more  et  al,  2  L.  C.  R.  231,  8.  C.  1861. 

634.  Notification  of. — A  simple  surety  is  pyi 
held  to  the  payment  of  the  coets  of  an  actica 
brought  against  the  principal  debtor,  nor  of  tb 
costs  incurred  by  the  discussion  of  the  debtfc»r. :! 
the  surety  have  not  b*»en  previously  notified  •'" 
the  action.  Dansereau  v.  Fontaine^  10  L.  C.  J 
142,  C.C.  1866;  1943  C.C. 

636.  Biahts  of. — ^In  an  action  aeainsta  «imtT 
— Held,  that  a  surety  is  not  dischai^  l-j 
reason  of  delay  given  to  the  priDcipal  debu<r. 
Smith  et  al.  v.  Porteous,  8  L.  C.  J.  116,  S.C. 
1832:  1961  C.  C.  &  note  to  art.  625  tvpro. 

636.  The  defendant  having  become  surety  c4 
P  S  &  Go,  under  a  notarial  oblation  :V 
advances  to  the  extent  of  J£3,000,  to  be  made  ly 
the  plaintiff  for  the  purpose  of  getting  out  tim 
her — Held,  confirming  the  judgment  of  thecc>&n 
below,  that  the  proceeds  of  timber  exceeding: 
£3,000  in  value  received  by  the  plaintiff,  &>tT 
be  pleaded  by  the  defendant  in  payment  id  ^ 
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origioal  advances,  and  that  the  defendaDt  nae 
entitleii  lo  have  all  the  mooef  paid  bj  P  S  A 
Co,  imputed  upon  the  original  advaocee  made 
uoder  the  notarial  obligation  to  which  he  naa 
party  as  Hurely,  Hnleiwil  were  otherwise  Hpecialli 
agreed  upon  at  tbe  time  of  najmrnt.  Symet  s 
Parkins,  1  L.  C.  R.  136,  Q.  B.  1848. 

637.  TheplainliffbrauehtiwtioQ,  alleging  that 
bja  notarial  agreement  the  New  Citv  GasUom- 
pany  agreed  to  sell  to  tbe  defendant  all  the  good 
coal  tar  they  should  make  for  a  certain  specitii; 
rate,  payable  in  ca^b  every  three  month i;,  and 
that  he,  the  plaintiff,  became  surety  for  the  defen- 
dant, who  was  indebted  lo  the  company  on  the 
first  of  September  in  $TGO,  and  that  on  the  first 
of  December  otber  quantities  of  tar  would  fall 
due,  and  asking  that  the  defendant  be  condemned 
to  pav  the  plaintifl  $T50,  and  to  give  security  in 
a  farther  sum  ol  $2,000  until  he  should  have 
fulfilled  the  contract.  The  defendant  pleaded  in 
law,  alleging  that  there  was  no  allegation  of  bis 
beinfc  en  dtconJUare,  or  of  the  plainlifTs  being 
troubled  bv  reason  of  the  amount  due  the  com- 
pany— Held,  that  the  plaintiff  had  shown  a 
sufficient  cause  of  action,  and  the  plea  was  dis- 
missed. McKinnon  v.  Coaan,  15  L.  C.  K.  254, 
S.  C,  1884. 

638.  In  cases  of  capias,  where  the  defendant 
Kas  neglected  to  put  in  special  bail,  hia  sureties 
who  have  given  bail  to  the  sheriff  for  his 
appearance  may  do  so  alany  time  upon  applica- 
lion  forlliat  purpose  and  Hufbcienl  cause  anown. 
Sttrall  k  Vanttevar  et  al.,  9  L.  C,  J.  265,  Q.  B. 
lt-62. 

6-19.  A  aurety  has,  after  the  expiration  of  the 
lime  of  payment,  a  good  action  against  the 
principal  debtor  to  compel  him  to  produce 
receiptsfroiu  tbe  creditor,  or  pay  him,  the  surety, 
the  atnouat  for  which  he  was  responsible  to  tbe 
creditor.  McKinnon  v.  Otncan,  9  L.  C,  J.  175, 
S.  C.  1864;  IWl  C.  C. 

>40.  A  surety  for  an  absentee  tenant  has  no 
ht  of  action  to  resiliate  the  lease,  od  the 
■end  that  the  premises  are  out  of  repair,  and 
inot  bring  any  such  action  in  the  name  of  the 
ant.  Bonoghtte  v.  MoUan,  1  L.  C.  L.  J.  92, 
C.  1865. 

J41 .  In  an  action  against  a  suretj-  lo  recover 
•  amount  of  an  obligation — Ifeid,  that  the 
Dt  surety  might  lake  advantage  of  the  pro- 
lionsofa'rt.  2037  of  the  Code  Napoleon,  wbich 
■vides  that  the  creditor  cannot  by  hia  act 
init  the  hypothec  to  which  the  aurety  haa  a 
ht  to  be  subrogated  to  become  diminished  or 
incL,  and  that  such  act^lieaswell  \nomitle7td0 
in  eotnmiiUndo,  Beluieau  v.  MortlU,  16 
C.  R.  4C0,  C.  C.  1866. 
>42.  Subro(fatioa  of. — Oneof  three  co-debtors 

0  baa  paid  the  debt  for  which  they  were 
ntlj-  and  severally  bound,  without  subrogation 
m  the  creditor,  cannot  maintain  an  action 
on  tbe  implied  contract  negotiorum  gesioram, 

money  paid  and  advanced  against  such  of 

1  co-debtors,  and  recover  from  each  his  portion 
■iU.    Andy  V.  BUehie,  2  Rev.  de  Ug.  123, 

B.  1820. 

£43.  In  an  action  to  recover  the  amount  of  a 
omiasory  note  ftota  a  universal  legatee,  which 
d  been  indorsed  by  the  det^ndant,  and  to 
licb  the  defendant  pleaded  that,  fearing  the  in- 
Ivenoy  of  the  makers,  he  had  tendered  the 
lOunt  of  the  note,  and  asked  to  be  subrogated 


in  the  rights  of  tbe  bolder — Held,  confirming 
the  judgment  of  the  court  below,  that  the  holder 
was  bound  only  to  deliver  the  note  to  the  surety 
or  indorser,  or  on  notarial  tender  by  him  of  the 
amount  of  the  note,  and  he  was  not  bound  lo 
execute  any  formal  subrogation.  Bovt  v.  JTc- 
i)(maId«taZ.,  16  L.C.R,  191,  Q.B.  1865. 

644.  Under  Mumeipal  Gide.—The  sureties 
required  of  petitioners  contesting  the  election  of 
municipal  councillors  are  snfHcient,  provided 
that  it  De  declared  that  the  surety  is  owner  and 
proprietor  of  immoveable  property  of  the  total 
value  of  two  hundred  dollars,  over  and  above  all 
charges,  without  it  being  necessary  to  describe 
such  property  in  the  bond.  BoHrgault  el  al.  & 
Dalpi  ei  al.,  i  R.  L.  74,  C.  C.  1872. 

645.  Who  mau  be. — A  practising  barrister  or 
attorney  cannot  oecome  surely  in  any  proceed- 
ing cc^izable  by  the  Superior  Court.  Boulter 
V.  Gingrat,  3  L.  C.  R.  67,  8.  C.  1852. 

XVI.  Tebhination  or. 


646.  An  extension  of  delay  granted  to  the 

principal  debtor  by  the  creditor  operates  as  a 
novation  with  respect  to  the  surety  and  termi- 
nates the  suretyship.  St.  Aubin  v.  Fortin,  3 
Rev.  de  Leg.  293,  Q.  B.  1848,  &  note  to  art.  625 

647.  Where  some  of  the  defendants  entered 
into  a  bond  for  the  faithful  perfonnance  by  the 
principal  defendant,  B,  of  his  duties  aa  paying 
teller  in  the  bank  of  tbeplainlifife,  and  B  having 
left  the  bank  it  was  found  that  he  bad  neglected 
to  account  for  some  £246  5s.  which  remained  in 
hie  hands  belonging  to  the  hank ;  and  the  sure- 
ties pleaded,  denying  the  deficit  charged,  and 
also  and  more  particularly  alleging  that  in  the 
deed  in  which  tliey  became  auretles  tbe  plaintiff 
Btipulated  to  pay  B  a  salary  of  £300,  without 
which  thev  would  not  have  entered  into  the 
bond,  but  bad  since  reduced  his  salary  to  j£225 
per  year — Held,  that  such  reduction  in  the 
absence  of  any  consent  on  ihe  part  of  tbe  eure- 
ties  had  tbe  effect  of  terminating  and  making 
void  the  bond.  The  City  Bank  v.  Brovm  et  al., 
2L.C.R.  246,8.  0.1862. 

XVII.  WlUT  18. 

648.  Action  was  brought  on  a  letter  of  guaran- 
tee in  the    following  terms:   "Montreal,   Ilth 

'  August,   1860.      S  P  D,  Esq.,  Sir,  I  hereby 


ty  for  Messrs.  C  F  B 


"  agree  to  become  s 
"  &  Co.  for  whatever 

"Ibeir  care.     Signed   J  RB.''^lIeld,  I 

sutficient  and  binding  guarantee.     Brojudoa  v. 
Drennan,  1  L.  C.  L.  J.  85,  Q.  B.  1865. 

649.  Where  the  deli'ndant  wrote  to  the  plain- 
tiff, to  tbe  effect  that  a  tbird  person,  C,  had  con- 
tracted for  tbe  brickwork  of  D's  bouse,  "  and 
tbe  bricks  he  may  require  will  be  paid  for  as  re- 
quired by  you  " — Held,  that  this  constituted  an 
obligation  and  undertaking  on  the  part  of  the 
defendant  to  pay  for  the  bricks  if  C  did  not  do 
so.  Bulmer  et  al.  v.  Brown,  18  L.  C.  J.  136, 
8.  C.  R.  1873. 

650.  The  defendant  and  respondent  gave  an 
obligation,  purportinc  to  be  direct  and  absolute, 


promise,  and  who,  after  the  compromise  and  the 
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KBSsing  of  the  obligation,  continued  busineee  as 
efore,  purchasing  from  appellant  and  running 
up  another  account  of  over  $1000,  when  he 
foiled  again.  In  the  meantime,  however,  he 
had  paid  appellant,  by  weekly  payments  of  $60 
each,  $994.44.  Respondent  Demg  sued  on 
his  obligation  pleaded  that,  either  as  a  direct 
obligation  or  as  a  contract  of  suretyship,  the 
obligation  had  been  extinguished  by  the  pay- 
ments made  by  the  debtor  which  more  tnan 
covered  the  amount — Held,  confirming  the 
judgment  of  the  court  below,  that  such  obliga- 
tion being  without  consideration  on  the  part  of 
the  defendant  must  be  held  to  be  a  collateral 
security,  and  to  have  been  discharged  by  the 
payments  made  by  the  principal  debtor.  Voyle 
y,  QaudetU,  20  L.  C.  J.  134,  Q.  B.  1876. 


SUEVEY. 
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SURVEYORS— iSee  EXPERTS. 

I.  In  Action  bn  Bornage,  661. 

II.  Judicial,  662,  663. 

III.  Notice  by,  664. 

I.  In  Action  en  Bornage . 

661.  In  an  action  en  bornage  the  court  may 
•rder  a  plan  of  the  property  in  question  to  be 
made  by  a  surveyor  for  the  purpose  of  better 
ascertaining  the  rights  of  the  parties.  Mousseau 
V.  Carbeille,  14  L.  C.  J.  236,  S.  C.  1870 ;  942 
C.  C.  P. 


II.  Judicial. 

662.  A  sworn  land  surveyor,  appointed  as  an 
expert  by  a  rule  of  court  in  a  petitory  action,  for 
the  purpose  of  establishing  certain  boundane)<, 
must  be  sworn  before  actmg  as  such,  and  in 
default  of  his  being  sworn  his  report  will  be  set 
aside,  even  without  any  special  motion  to  that 
effect.  Knowlion  etal&  Clark  e<  rir . ,  9  L.  C .  J . 
243,  Q.B.  1864;  330  C.  C.  P. 

663.  On  a  petition  for  the  ratification  of  an 
acte  of  birth  in  the  parish  register,  the  court,  be- 
fore proceeding  to  judgment,  may  order  thai 
the  boundaries  of  the  parish  be  aetermined  by 
judicial  survey.  Decoy au  exp,  &  Veiiiard,  17 
L.  C.  J.  49,  8.  C.  1873. 

HI.  Notice  by. 

664.  The  failure  of  a  surveyor  to  give  the 
requisite  notices  to  the  parties  before  proceeding 
with  the  judicial  survey  is  a  notable  fault,  and 
a  cause  of  nullity  in  the  report.  Beaudty  v. 
Tomalty  et  al.,  17  L.  C.  J.  176,  C.  C.  1873 ;  333 
&943C.  C. 


SURVIVORSHIP. 

I.  Right  or, see  MARRIAGE  CONTRACTS, 
Donation  of  Usufruct  by. 


SWORDS. 

I.  Of  Officers  in  Military  Serytcb  ExHtfnr 
FROM  Seizure,  see  EXECUTIONS,  ExEiir- 
tions. 
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TRIAL 1282 

TRINITYHOUSE 1282 

TROUBLE  DE  FAIT 1282 
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TRUST  FUNDS 1283 
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TALLYMEN— fifee  CAREIEES,   Lu- 
BnJTY  OF  Forwarder. 


TAVEEN  LICENSES. 

I.  Power  of   Corporation  with  Regard 
70,  see  MUNICIPAL  CORPORATIONS. 


TAXATION— iS^e  TAXES. 

I.  Exemption     prom,    see     MUNICIPAL 
CORPORATIONS,  Powers  of. 

II.  Of  Witnesses,  see  WITNESSES. 


TAXES— iSec  ASSESSMENTS. 

I.  Exemption  from,  1,  2. 
n.  For  Support  of  Schools,  see  School 
Tax. 

III.  Interest  on  Arrears  of,  3. 

IV.  Liability  for,  4-17. 

V.  Paid  in  Error,  18. 

VI.  Payment  of,  19,  20. 

VII.  Sale  for,  see  SALE. 
Vm.  School,  21. 

IX.  Special,  22,  23. 

I.  Exemption  from. 

1.  On  a  certiorari  Irom  a  conviction  of  the  re- 
corder of  Quebec,  condemning  the  defendant,  a 
ijtudent  of  Laval  University,  to  pay  one  dollar, 
corporation  tax  imposed  by  that  city— Held,  that 
students  in  public  schools  are  exempt  from  such 
Uxes.  Bourdages  ezp.y  11  L.  C.  R.  467,  S.  C. 
1861. 

2.  But  a  municipal  corporation,  incorporated 
by  a  special  act  of  the  legislature,  has  not  the 
right  to  pass  a  resolution  or  by-law  exempting 
niaDufacturing  companies  from  taxes,  unless 
6uch  powers  are  specially  conferred  by  the  act 
(^incorporation.  The  Aitomeu  General  v.  The 
Corporaiian  of  Iberville,  6  R.  L.  241,  S.  C. 
2874;  943  M.  C.  &  Q.  36  Vic.  cap.  21,  sec.  30. 

III.  Interest  on  Arrears  of. 

3.  A  proprietor  of  assessed  property  in  the 
city  of  Montreal  will  be  condemned  to  pay  10 

nr  cent,  per  annum  on  arrears  of  taxes,  under 
&  16  Vic.  cap.  128.»     The  Mayor  et  al.  k 
Scott  et  al.y  16  L.  C.  J:  84,  S.  C.  1872. 

IV.  Liability  for. 

4.  The  petitioner  was  condemned  by  the  Re- 
conier's  Court  of  the  city  of  Montreal  to  pay 
certain  assessments  on  a  property  which  he  held 
under  a  lease  for  twenty-one  years  from  the 
commissioner  of  public  works,  and  renewable 
k^rever  on  the  terms  mentioned  iu  the  lease — 


*  And  the  aald  eottncil  may  hj  snob  bj-law  eharge 
iatereat,  Botctzoeedlnir  10  per  oent.,  on  the  amoant  of  all 
MPMnnMita  and  taxes  whioh  may  remain  unpaid  after 
tseh  delay,  fttnn  the  completion  of  the  aseerament  in 
eMh  ]rear»  as  the  said  oonnell  may  determine  and  fix  upon 
in  the  said  by-law.  Q.  87  Vie.  cap.  51,  see.  99. 


Held,  that  such  lease  was  an  alienation  by  the 
Crown  of  the  domaine  utile^  which  conferred  upon 
the  petitioner  a  jus  in  re,  and  that  therefore  he 
was  liable  to  pay  taxes  and  assessments  as  pro- 

Erietor  of  the  leased  property.    Harvey  exp.,  6 
..  C.R.  378,  S.C.  1864;  569  C.C. 

5.  And  in  another  case,  where  the  plantiff 
brought  action  to  recover  certain  assessments  of 
money  levied  from  him  by  compulsipn,  on  cer- 
tain property  occupied  by  him  under  a  leape 
from  the  provincial  Government  for  twenty-one 
years,  renewable  on  certain  conditions— -JJcW, 
that  he  was  the  owner  of  such  land,  within  the 
meaning  of  the  by-law  of  the  corporation,  im- 
posing assessments  on  real  property.  Oould  v. 
The  Mayor,  dtc^,  of  Montreal,  2  L.  C.  J.  260, 
S.  C,  &  3  L.  C.  J.  197,  Q.  B.  1868. 

6.  In  an  action  by  the  heirs  of  a  deceased 
person  for  dower — Held,  that  municipal  taxes 
were  charges  imposed  on  the  possession  and 
enjoyment  of  an  immoveable,  and  a  holder  of 
the  property  could  not,  on  such  action  bein^ 
brought  against  him,  demand  to  be  reimburpeu 
the  amount  of  such  charges  which  he  had  paid. 
Filion  et  al.  &  DeBeaujeu,  6  L.  C.  J.  128,  9.  G. 
1860. 

7.  Action  was  brought  by  a  landlord  to  re- 
cover from  his  tenant  the  rate  imposed  by  the 
statute  of  1869,  known  as  the  special  tax,  under 
a  lease  by  which  the  lessee  bound  himself  to 
pay  city  taxes,  municipal  taxes  and  assessments 
— Held,  that  this  included  the  special  tax  in 
question,  and  although  a  distinction  was  raised  by 
tne  defendant  between  taxes  imposed  bv  by-law 
of  the  city  and  a  special  tax  imposed  by  the 
legislature,  his  pretension  was  considered  to  be 
unsound,  and  judgment  went  for  plaintifl.  Pin- 
sonneault  v.  Ramsay,  5  L.  C.  J.  227  &  12  L.  G.  R. 
82,  G.  G.  1861. 

8.  But  in  an  almost  exactly  similar  case, 
decided  about  the  same  time,  it  was  held  that 
for  fifty  years  the  term  assessment  had  been 
understood  to  mean  the  city  taxes,  properly  so 
called,  though  the  assessment  was  on  the  rent  of 
the  property,  and  when  the  terms  of  the  lease 
were  "  d  pay6  touies  les  taxes  ou  cotisatiojCd  ^ire 
impos^es,"  etc.,  it  must  be  held  to  mean  imposed 
by  the  city,  and  not  by  the  government,  ana  that 
as,  moreover,  the  lease  was  made  two  years  before 
the  taxes'  in  question  were  imposed,  it  could  not 
be  said  to  have  contemplated  this  particular 
tax,  and  the  action  was  dismissed.  CourselUs  v. 
Longpri,  6  L.  G.  J.  228,  S.  C.  1861. 

9.  A  tenant  who  is  bound  to  pay  assessments 
is  bound  for  a  special  tax  imposed  under  22  Vic. 
cap.  15.  Berthelot  v.  Mutr  et  al.,  11  L.  G.  R. 
482,  G.  G.  1861. 

10.  The  rate  levied  upon  all  the  assessable 
property  in  Montreal,  under  the  provisions  of  22 
Vic.  cap.  16,  sec.  3,  was  ?iM  in  another  case  to 
be  recoverable  by  landlords  from  such  of  their 
tenants  as  by  their  lease  had  agreed  to  pay  the 
assessments  of  the  said  leased  premises  during 
the  said  term.  Pinsonneault  v.  Henderson,  6 
L.  G.J.  338,  S.G.  1862. 

11.  And  also,  where  they  had  agreed  to  pay 
the  yearly  assessments  upon  said  leased  pre- 
mises, and  <'auy  other  tax,  charee  and  buraen 
which  may  be  imposed  thereon  bv  the  corpora- 
tion of  Montreal  during  said  term.''  Berthetoi  v. 
Muir  et  al.,  &  Meyer  v.  Damdson  &  Meyer  v. 
Dougall,  6  L.  C.  J .  339,  S.  G.  1862. 
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12.  And  also,  wb«re  they  had  agreed  to  pay 
"  tcuies  taxes  et  cotisatioiis  qui  seront  imposies 
'*  sur  ce  que  prisentemetU  lou^,  la  taxe  de  Veau 
**  comprise i  durani  le  dit  terme."  Dumas  v. 
Viau,  6  L.  C.  J.  339,  8.  C.  1862. 

13.  And  al8o  where  they  had  amed  to  pay 
'*  the  assessments  to  which  the  said  leased  pre- 
mises n^ay  be  subject  during  the  said  term." 
Judak  V.  Lavoie  &  Beaudry  v.  AdamSt 6  L.  G.J. 
340,  S.  C.  1861. 

14.  In  a  suit  instituted  before  the  Recorder  of 
the  city  of  Quebec  to  recoTer  the  sum  of  $40, 
amount  of  tax  imposed  under  the  25th  section  of 
the  by-law  of  the  corporation  of  Quebec,  passed 
in  1859,  the  defendant  pleaded  that  he  was  only 
a  member  of  the  firm,  and  was  improperly 
assessed  as  a  private  individual — Held,  that  the 
plea  was  good,  and  the  action  was  dismissed  with 
costs.  The  Mayor y  d-c,  of  Quebec  v.  Fisher,  16 
L.  C.  R.  263,  8.  C.  1866. 

15.  Where  a  party  holding  a  property  assessed 
for  special  purposes,  such  as  brewmg,  had  been 
taxea  at  more  than  the  actual  value  of  his 
premises,  owing  to  the  increased  value  given  to 
them  by  the  business  carried  on  therein — Held, 
that  he  could  not  be  further  taxed  on  the  annual 
revenue  of  his  business.  Boswell  v.  The  Mayor, 
Ac,  of  Quebec,  14  L.  C.  J.  450,  8.  C.  1864. 

16.  In  an  action  for  interest  arising  out  of  a 
deed  of  sale  of  property  to  defendant,  which  the 
defendant  admitted  to  owe,  but  alleged  that  he 
bad  been  obliged  to  pay  a  special  assessment 
amounting  to  $200,  wnich  by  their  deed  of  sale 
they  should  not  have  paid,  and  submitted  letters 
shewing  the  terms  of  the  sale — Held,  that  the 
court  would  interpret  the  deed  of  sale  with- 
out the  letters,  and  the  jiidgnient  must  go  for 
plaintiff.  Larocque  v.  The  Merchants  Bank,  3 
C.  L.  J.  18,  S.  C.  1867. 

17.  The  members  of  the  Quebec  Provincial 
Police  force  are  liable  as  such  to  pay  personal 
taxes  under  the  by-laws  of  the  city  of  Quebec. 
Matthew  exp,,  1  Q.  L.  R.  .353,  8.  C.  1875. 

V.  Paid  in  Error. 

18.  Where  a  party  has,  by  an  error  in  law, 
voluntarily  paid  a  tax  imposed  by  a  by-law  qf 
a  municipal  corporation  which  has  since  been 
set  aside,  he  has  a  right  to  an  action  for  the  re- 
covery of  the  money  paid.  LeproJion  &  The 
Mayor,  Ac,  of  Montreal,  2  L.  C.  R.  80,  Q.  B. 
1858. 

VI.  Payment  op. 

19.  The  donation  of  the  usufruct  of  move- 
ables does  not  discharge  the  donor  from  the 
obligation  of  paying  the  city  taxes.  The  Cor- 
poration of  Montreal  v.  Vonegani,  3  R.  L. 
448,  8.  C.R.  1871. 

20.  The  secretary-treasurer  of  a  munioipal 
corporation  has  no  power  to  accept  a  promissory 
note  in  payment  of  city  taxes.  Jjumaine  v. 
The  Corporation  of  Montreal,  3  R.  L.  451, 
C.  C.  1871. 

Vni.    ScfHOOL. 


21.  In  consequence  of  the  deposit  of  the  cad- 
astre for  the  seigniories,  conformably  to  the  law 
imposing  seigniorial  dues,  the  seigniors  are  ex- 


empt from  the  payment  of  the  fortieth  of  the 
amount  of  the  school  assessment.    The  Sehtl 
commissioners  for  the  MumeipaUkf  ofSt.Jtm] 
Baptiste  de  Nicolet  v.  Triage  et  dC.,  12  L.  C.  J. 
344,  C.  C.  1870,  C.  8.  L.  C.  cap.  16,  sec.  77. 

IX.  Speoial. 

22.  The  by-law  of  a  municipality,  fiziDg  the 
amount  of  a  special  tax  to  oe  raised,  miLoi 
specify  in  a  precise  manner  the  object  of  ?Qcb 
tax.  Patton  v.  The  Corporation  of  St.  Andre 
d' Acton,  13  L.  G.  J.  21,  8.  G.  1868;  489  «<s^ 
M.  G. 

23.  And  such  taxes  must  be  in  proportion  to 
the  exact  amount  of  the  taxable  properly,   lb. 


TEACHERS— 566  SCHOOLMAS- 

TEES. 


TELEGRAMS— See  PRIVILEGED 
COMMUNICATIONS. 


TELEGRAPH  COMPANIES. 

I.  Liability  of,  24. 

II.  Service  of,  25. 

I.  Liability  of. 

24.  In  an  action  against  the  Montreal  T( It- 
graph  Gompany  for  not  transmitting  a  me&^&e^ 
which  it  had  undertaken  to  send — Hdd,  ih%\ 
the  company  was  liable.  Pacaudv.  The  Mom- 
real  Telegraph  Company,  2  R.  L.  601,  C.  C. 
1871 ;  1071  G.  G. 

n.  Service  of. 

25.  A  public  joint  stock  company  like  the 
Montreal  Telegraph  Gompany  may  be  lepiU 
served  at  its  business  offioe.    lb.,  &  61  C.  C.  P. 


TENDER— Se«  PAYMENT. 

I.  Under  Gapias,  see  GAPIAS. 

II.  Under  Promise  op  Sale,  see  ACTIOX 
ON  Promise  of  Sale. 


TENDERS. 

I.  For    Construction    of    Ghtrchis,  t<t 
EVIDENGE,  Parole. 


TERM— See  VACATION. 

I.  Procedure  in,  see  PROGEDURE. 


TESTATOIU-See  WILI5. 


TESTIMONY— See  EVIDENCE, 
WITNESSES,  &c. 
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I.  ViAUBCS  BkTWBSV  EkOLTM  AlTD  FkIVOH' 

m  ACTS  OF  PARLIAMENT. 


THIEF. 

I.  Right  of  Action  Against,  see  ACTION, 

Right  of. 


M  THINGS  FOUND. 

I.  PROPBETT  IN,  see  PROPERTY. 


THINGS  LOST. 

I.  Propektt  iK,*e«  PROPERTY. 


THINGS  STOLEN. 
I.  Pbopbbty  pr,  8ee  PROPERTY. 


THRESHING  MACHINE. 

1.  Propkbtt  in,  see  PROPERTY. 


kc. 


THREATS. 
I.  Efpect  of,  see  BILLS  OF  EXCHANGE, 


TIDE. 


1.  Caftains  mat  Atail  Themselves  of  to 
Sail  into  Port,  see  MARITIME  LAW,  Sail- 
isQ  OF  Vessels. 


TIERS  DfiTENTEUR— iSea  HYPO- 
THEC. 

I.  Who  is,  see  LEGATEES,  Status  of. 


TIERS  SAISIE— S66  ATTACHMENT 
BY  Garnishment. 


TILLING— iSfee  IMPROVEMENTS. 


Umber. 

I.  Deutery  of,  26,  27. 

n.  Dstebiobation  of  Land  by  Cutting,  28. 

in.  Mbasuremeut  of,  29. 

IV.  Refuse,  30. 

V.  Seizure  of,  see  ATTACHMENT. 

L  Deutery  of. 

26.  In  an  action  against  the  transfereee  of  a 
firm,  to  whom  the  plaintiff  sold  a  quantity  of 
timber  and  staves  to  be  thereafter  culleii  and 
oonntod,  but  which  was  in  the  meantime  re- 
ceived into  the  booms  of  the  purchasers,  and  the 
itaves  placed  upon  their  wharf  so  that  they  had  | 


possession,  and  the  estate  having  passed  int<y 
the  hands  of  the  defendants  as  assignees  of  the 
purchasers,  who  had  become  insolvent,  the^ 
plaintiff  caused  the  timber  to  be  seized,  and  at> 
tempted  to  exercise  in  relation  to  it  the  same- 
right  of  stoppage  in  transitu,  as  if  there  had 
been  no  delivery,  and  the  timber  had  continued 
to  be  his  property — Held,  that  the  possessioik 
by  the  purchaser  amounted  to  deliverv,  and  the 
sale  was  complete,  though  the  timber  had  never 
been  culled  or  counted.  Lecary  v.  Tumbull  et 
al,  1  L.  C.  R.  21,  S.  C.  1860. 

27.  And  in  another  case,  where  the  defendant 
undertook  to  sell  and  deliver  to  plaintiff  14,00<V 
feet  of  timber,  to  be  piled  on  defendant's  wharves 
during  the  winter  of  1844  and  1845,  and  to  be 
delivered  as  required  by  the  plaintiff  during  the 
ensuing  season  of  navigation,  a  Quantity  of 
timber  piled  upon  the  wharves  of  defendant  was 
destroyed  by  fire  during  the  winter  before  it  had 
been  measured  as  between  the  plaintiff  and  de- 
fendant— Held,  that  there  was  no  delivery  of 
timber  by  the  defendant  to  the  plaintiff,  because 
there  had  been  no  measurement  of  it,  in  order 
to  ascertain  that  it  was  of  the  size  stipulated  in 
the  contract  or  of  the  stipulated  quantity.. 
Levey  v.  Laionds,  2  L.  C.  J.  257,  S.  C.  1851  &. 
2  L.  C.  R.  454,  Q.  B.  1852. 

n.  Deterioration  of  Land  by  Cuttino. 

28.  In  an  action  of  damage  for  malicious 
injury  to  property  by  cutting  wood  thereon — 
Held,  that  the  measure  of  the  dama^  was  not 
the  value  of  the  wood  cut,  but  the  mjury  done 
to  and  deterioration  of  the  value  of  the  property 
by  reason  of  such  cutting.  Desauiels  et  vir.  v» 
Jiithier,  15  L.  C.  J.  301,  S.  C.  R.  1871 ;  2056- 
C.  C. 

ni.  Measurement  of. 

29.  A  licensed  culler,  employed  by  the  super- 
visor, cannot  recover  payment  for  any  other 
measurement  of  timber  than  that  directed  by 
the  statute,  even  when  specially  directed  by  tho 
owner  of  the  timber  to  measure  it  in  some  other 
way.  Cook  el  al.  &  Verriault,  2  L.  C.  L.  J^ 
182,  Q.B.  1866. 

# 

IV.  Refuse. 

30.  Undersized  timber  does  not  fall  within 
the  description  of  refuse  timber,  according  to  the 
statute  48  Geo.  III.  cap.  27.  Jones  v.  Leigh,  2 
Rev.  de  L6g.  74,  K.  B.  1814. 


TIMBER  LICENSES. 

I.  Interpretation  of,  31,  32. 

II.  Validity  of,  33. 

I.  Interpretation  of. 

31 .  In  an  action  in  revendication  of  a  quan- 
tity of  pine  timber— ir«M,  that  by  the  words  of  a 
license  for  a  timber  limit, ''  lote  occupied  by 
squatters  for  three  years  excepted/'  are  mtended 
township  lots,  as  stated  in  the  returns  of  the 
surveys  of  townships,  and  not  merely  those  por- 
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tions  of  lota  improved  by  such  squatters.    Hall 
A  Thompsouy  3  L.  C.  R.  466,  Q.  B.  1853. 

32.  The  plaintiff  obtained  a  license  to  cut 
timber  upon  a  location  described  on  the  back 
•of  the  license  as  follows :  '^  To  commence  at  the 
*'  mouth  of  Green's  Creek  on  the  Black  River, 
*'  and  extend  down  six  miles  on  the  course  south, 
"**  21°  west  and  back  four  miles  on  the  course 
**  north,  69°  west."  The  question  having  arisen 
as  to  whether  certain  timber  seized  had  been 
<5ut  on  this  location — ffeldy  confirming  the  judg- 
ment of  the  court  below,  that  the  words  "  down 
on  the  course  "  on  the  license  meant "  down  the 
Black  River  on  the  course,"  and  that  the  word 
*'  back "  meant  back  from  the  Black  River. 
Brison  &Stuiiy  2  L.  C.  L.  J.  81,  Q.  B.  1866. 

n.  Validity  of. 

33.  In  an  appeal  from  a  judgment  in  an  ac- 
tion in  revendication  of  a  quantity  of  pine 
timber — Held^  that  a  license  for  a  timber  limit, 
under  the  signature  of  an  officer  styling  himself 
"  surveyor  of  crown  timber  licenses/' dated  10th 
July,  1851,  was  inoperative,  inasmuch  as  up  to 
Sth  August,  1851,  tne  collecter  of  crown  timber 
dues  was  the  only  officer  authorized  to  issue 
«uch  licenses.  Hall  v.  Thompson,  3  L.  G.  R. 
466,  S.  C.  1863. 


TIME. 


I.  Computation  op,  see  PROCEDURE,  DE- 
LAY. 


TIEAGE  AU  SOET-fifee  LOTTEEIES. 


TITHES. 

I.  Arrears  op,  34. 

II.  Division  op,  36. 

in.  How  Recovered,  36. 

IV.  Liability  por,  37,  38. 

V.  Notice  Coincernino,  39-41. 

VI.  Prescription  op,  42,  43. 

VII.  Right  to,  44-54. 

I.  Arrears  of,  see  Prescription  op. 

34.  In  an  action  for  tithes — Held,  that  in 
Canada  tithes  do  not  run  to  arrears,  and  that 
euch  action  was  subject  to  a  prescription  of  one 
year,  and  that  a  party  pleading  such  prescrip- 
tion is  not  bound  to  tender  his  oath  that  he 
has  paid.  Thiberge  v.  Vilbon,  3  L.  C.  R.  196, 
8.  C.  1852 ;  2219  C.  C. 

n.  Division  op. 

35.  In  an  action  for  the  recovery  of  certain 
tithes,  by  the  donee  of  the  heirs  of  a  cure  de- 
<)eased,  against  the  succeeding  cur6,  as  having 
been  wrongfiilly  appropriated — Held,  that  tithes 
must  be  divided  pro  rata  among  succe^ing 
€ur6s,  according  to  the  time  they  have  served. 
MlicUravlt  v.  ArchambaulL  4  L.  C.  J.  10,  S.  C. 
1859. 


III.  How  ReooterIcd. 

36.  Tithes  are  recovered  from  the  feast  of  St. 
Michael  in  one  year  to  the  same  feast  in  tlie 
next  vear,  and  are  due  and  payable  at  Baster 
of  each  year.    lb. 

IV.  Liability  for. 

37.  In  an  action  by  the  core  of  a  parish  to 
procure  tithes,  the  defendant  pleaded  that  some 
two  or  three  years  previously  he  had  notified 
the  plaintiff  that  he  had  ceased  to  belong  to  the 
Roman  Catholic  faith — Meld,  that  such  notifi- 
cation was  sufficient,  and  he  was  discharged 
from  such  liabilitv.  Gravel  v.  BruneiM,  5 
L.  C.  J.  27,  C.  C.  1§69. 

38.  And  held,  also,  that  such  notification 
need  not  be  in  notarial  form,  but  might  be 
proved  in  any  other  manner.    lb. 

V.  Notice  Concerning. 

39.  But  in  an  action  for  tithes — Held,  thsl 
verbal  notice  given  to  a  priest  that  a  person 
had  ceased  to  oe  a  Roman  Catholic  is  not  sus- 
ceptible of  being  proved  by  parol  evidence- 
Proulx  V.  Dupuis,  10  L.  C.  J.  114  &,  16  L.  C.  R. 
172,  S.C.  1866;  1233  C.C. 

40.  But  a  written  plea  filed  in  court,  in  ansver 
to  a  demand  for  tithes,  to  the  effect  that  the  de- 
fendant had  ceased  to  belong  to  the  Roman 
Catholic  church  and  to  profess  the  Roman 
Catholic  religion,  is  a  sufficient  notice  in  writing 
of  the  fact  to  exempt  him  from  the  payment  of 
all  tithes  claimed  to  have  accrued  after  the  filing 
of  the  said  plea.    lb. 

41.  A  Roman  Catholic  who  renounces  hL^ 
religion  is  not  bound  to  give  notice  to  his  cnr^ 
by  a  notarial  acte,  nor  even  by  writing  under  pri- 
vate seal,  in  order  to  be  exempt  from  the  paj- 
ment  of  tithes.  Soly  v.  Brunette^  16  L.  C.  3. 
101,  S.  C.  1872. 

VI.  Prescription  op. 

42.  An  action  for  arrears  of  tithes  is  not 
subject  to  the  prescription  of  one  year.  Beoit 
chet  V.  Martin,  3  Rev.  de  Leg.  73,  K.  B.  1833; 
&  Brunei  v.  Desjardins,  3  L.  C.  R.  81, S.C. 
1849,  &  Roy  v.  Bergeron,  2  R.  L,  632,  C.C. 
1867;  2219  C.C. 

43.  But,  in  a  lat«r  case — Held  that  they  wen* 

Erescribed  by  one  year.    Thiberge  v.  Vubon^  3 
,.  C.  R.  196,  S.  C.  1852. 

VII.  Right  to. 

44.  In  Lower  Canada  tithes  can  only  be  col- 
lected from  those  who  profess  the  Roman  Catho- 
lic religion.  Proulx  v.  Dupuis,  10  L.  C.  J.  115, 
S.  C. 1866. 

45.  But  a  Roman  Catholic  is  not  bound  to  pay 
tithes  for  land  held  in  free  and  common  soocagf 
in  the  township.  Eefour  v.  S&n^ettl,  4  L.  C.  K 
411,  C.C.  1854. 

46.  But  field,  in  a  later  case,  that  tithes  aredae, 
as  well  on^land  held  in  free  and  common  soccage, 
as  in  any  other  part  qf  the  country.  Boy  v.  Ber- 
geron, 2  R.  L.  532,  C.  C.  1867. 

47.  Tithes  are  due  also  on  newly  cleared  land 
as  well  as  on  old  land.  lb. 
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48.  In  an  action  b^  a  cur 6  missionnaire,  ap- 
pointed during  the  will  of  the  bishop,  aeainst  a 
parishioner  for  Uthea^Held,  confirming  the  judg- 
ment of  the  court  below,  that,  notwitnstanding 
the  Edict  of  1679,  which  vests  the  tithes  9f  thepa- 
rieh  in  the  cur6  holding  the  cure  in  perpetuity, 
they  may  be  legally  claimed  by  a  priest  remo- 
vable at  the  will  of  the  bishop.  Duhault  v. 
P(uaudy  17  L.  C.  R.  178,  8.  C.  R.  1866. 

49.  Held,  also,  that  a  provision  in  the  appoint- 
ment of  the  cure,  reserving  a  portion  of  the  tithes 
for  the  use  of  the  bishop,  did  not  prevent  the 
cure  in  possession  from  being  entitled  to  the 
tithes.    lb. 

50.  Held^  also,  that  where  the  tithes  to  be  paid 
arooidnt  only  to  500  francs,  parishioners  cannot 
awnme  the  right  of  the  Queen  to  demand  the 
surplus  received,  or  plead  prescription  by  the 
cur^  of  tithes  of  a  greater  yearly  value.  lb. 

61.  And  held,  also,  that  tithes  are  payable 
without  deduction  of  costs  of  cultivation  or  of 
labor.   lb. 

52.  The  right  of  a  cur6  to  tithes  is  not  limited 
to  500  francs,  but  is  recoverable  on  all  grain 
subject  to  tithes  grown  in  the  parish.  Boy  v. 
Beroeron,  2  R.  L.  632,  C.  C.  1867. 

5.1.  Id  an  action  by  a  priest  against  his  parish- 
ioner for  tithes,  in  whicnthe  defendant  set  up 
that,  as  he  rented  fi-om  a  Protestant,  that  he  was 
not  liable — Heldi\k2Li  tithes  was  a  personal  debt, 
and  that,  as  far  as  Roman  Catholics  were  con- 
cerned, every  harvest  was  subject  to  tithes,  and 
that  in  the  case  in  question  the  defendant  was 
liable  to  the  payment  of  tithes,  or  the  value  of 
the  harvest  reaped,  after  deduction  of  the  amount 
of  the  rent.  BtUsette  v.  Lareau,  6  R.  L.  207, 
C.  C.  1873. 

54 .  In  action  for  tithes  against  a  proprietor — 
Held  that  the  right  to  tithes  d  id  not  affect  the  pro- 
perty itself,  and  was  payable  by  him  only  who 
gathered  the  harvest,  and  that  a  Koman  Catholic 
proprietor  of  a  property  leased  either  to.  a  Pro- 
testant or  a  Catholic  was  not  bound  to  pay  tithes 
U)  the  cure  of  the  parish  for  the  grain  harvested 
on  his  property  by  his  fanner.  Gaudin  v .  Stames, 
20  L.  C.  J.  192,  S.  C.  1876. 


TITLE. 

I.  Action  bn  Possession  de,  see  ACTION. 
U.  Ik  Exhibition  or,  see  ACTION  en  Exhi- 
bition. 
III.  In  Recognition  of,  see  ACTION. 

IV.   OONFEBRED    BY    CERTIFICATE  OF    CrOWN 

UxDs  Agent,  see  OPPOSITION. 

V.  Confirmation  of,  see  CONFIRMATION 
OF  TITLE. 

VI.  Conveyance  of  to    two  persons,  see 
SALE  to  two  Persons. 

VII.  Deeds  OF,  *«;  DEEDS. 

Vm.  Possession    not  Equivalent  to,  see 
POSSESSION. 

IX.  Prescription  of,  see  PRESCRIPTION. 

X.  Presumption  of,  «w  POSSESSION,  PRE- 
SUMPTION, Ac. 

X[.  Privity  of,  see  REGISTRATION. 

XII.  Production  of,  see  ACTION  en  Bor- 

V16E. 

XIII.  Proof  op,  see  EVIDENCE. 

XIV.  To  Jews  Burying  Ground,  see  JEWS 
BURYING  GROUND. 

XV.  To  Land  Sold  by  Municipal  Corpora- 


tion, see  MUNICIPAL  CORPORATIONS.  ' 

XVI.  To  Land  Sold  for  Taxes,  see  Salr 
FOR  Taxes. 

XVII.  To  Lanes,  see  Property  in  Lanes. 

XVIII.  To  Moveables,  j^ee  MOVEABLES. 

XIX.  To  Pews,»««  pews. 

XX.  To  Seigniorial  Lands,  see  SEIGNIOR- 
IAL RIGHTS. 

XXI.  To  Servitudes,  see  SERVITUDES. 
XXn.jITo  Shares  op  Bank  Stock,  see  BANK 

STOCK 

XXIli.  What  is,  see  DELIVERY,  What  is. 

XXIV.  When  Purchaser  Refuses,  see  VEN- 
DORS AND  PURQHASERS. 


TITRE  DE   BATAEDISE— iSfee  CRE^ 
DITOES,  Eights  of. 


TOLLBEIDGES. 

I.  Rights  of  Proprietors,  see  BRIDGES^ 
Privilege  Concerning. 


^    TOOLS. 

I.  SEIZURE  OF,  see  EXECUTION,  OPPO- 
SITION, &c. 

TOETS—See  DAMAGES,  DEBTS, 
PEESONAL  WEONG,  &c. 

I.  On  the  High  Seas,  «e€  JURISDICTION 
OF  Vioe-Adhiralty. 


TOETUOUS  CONVEESION— «e« 
JUEY  IN  Civil  Casbs. 


TOW  BOATS. 

I.  Liability  of. 

55.  WJien  Running  as  Passenger  Boats,  In 
an  action  for  the  mooring  of  certain  steam- 
boats belonging  to  the  appellants,  and  also  for 
the  mooring  or  rafts  belonging  to  third  parties, 
amounting  to  $1 20,  ip  which  the  plaintiffs  a)  le^ed 
that  defendants  towed  the  rafls  in  question 
for  a  stated  price,  which  covered  the  whole  trip^ 
and  that  they  were  bound  to  pay  the  expenses 
incidental  to  navigation,  and  the  defendant  offer- 
ed confession  for  the  mooring  of  the  steamers,, 
but  denied  all  liabilit)^  for  the  rafts,  as  belong- 
ing to  third  parties — Heidi  confirming  the  judg* 
ment  of  the  court  below,  that  they  were  respon- 
sible to  the  proprietor  of  the  wharves  where  such 
rafls  were  moored.  The  St.  Latorence  Tow  Boat 
Qmpany  v.  JoJy,  15  L.  C.  R.  20,  Q.  B.  1864. 


TEADEE. 


I.  Who  is. 


56.  Where  a  man  bought  a  large  quantity  of 
hay — Held,  that,  though  he  was  a  trader,  as  it 
was  the  first  time  he  had  bought  hay,  and  as  it 
formed  no  part  of  his  regular  business,  it  was 
not  a  commercial  transaction,  such  as  would 
bring  it  within  the  Statute  of  Frauds.  Guemon 
V.  Lacombe,  4  R.  L.  385,  C.  C.  1872. 
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TRADES  UNIONS. 

I.  Powers  op. 

67.  The  plaintiffs,  members  of  an  association 
•of  master  masons,  to  whom  also  the  defendant 
belonged,  having  purchased  a  quantity  of  stone, 
<iontrary  to  a  resolution  passed  by  the  said 
society,  in  concert  with  the  association  of  quarry- 
men  and  carters,  the  said  two  associations  by 

Joint  resolution  condemned  the  plaintiffs  to  a 
fine,  and  forbade  its  members  to  work  for  the 
plaintiffs  or  to  furnish  them  stone,  thereby  caus- 
ing them  great  damage — Held,  that  although, 
in  general,  a  man  has  the  right  to  work  for 
whom  he  will,  and  although  a  number  of  men 
may  bind  themselves  not  to  work  for  a  par^ 
ticular  person  or  particular  class  of  persons,  or 
for  a  certain  price,  it  is  not  permitted  to  any 
.Association  to  trouble  any  one  in  their  afiiairs, 
4ind  it  is  expressly  forbidden  to  threaten  them 
with  fine  or  other  punishment  for  refusing  to 
•comply  with  the  orders  of  such  association/ 
Perrauli  et  al.  v.  Bertrand  et  aL,  1  Q.  L.  R.340 
-&  6  R.  L.  162,  S.  C.  1873. 

68.  And  held,  also,  that  a  combination  of 
persons,  directed  against  a  man  for  the  purpose 
of  obtaining  money  from  him,  in  the  shape  of  a 
fine  or  otherwise,  wnich  he  is  not  bound  by  law  to 
pay,  or  in  order  to  induce  his  workmen  to  leave 
him,  or  prevent  merchants  from  transacting 
business  with  him,  is  illegal,  and  if  he  suffer 
<lamage  thereby  he  has  a  right  to  be  indemnified 
therefor.    lb. 

69.  And  that  the  defendants  forming  part  of 
-such  society  or  combination  were  responsible  to 
the  plaintiff  in  damages,  and  that,  notwith- 
stanoing  the  plain tifis  themselves  belonged  to 
the  same  society.    lb. 

60.  And  held,  that  a  letter  addressed  to  the 
^master  masons  or  stone  cutters,  warning  them 
against  working  for  the  plaintiffs,  is  a  violation 
•of  the  principle  above  laid  down,  and  a  sub- 
sequent resolution,  annulling  the  resolution 
•above  referred  to,  as  being  beyond  their  powers, 
was  not  a  sufficient  reparation  of  the  injury 
'done  to  the  plaintiffs.    lb. 


TRADITION— flfe^  DELIVERY. 


TRANSACTION— flfe6  PROCEDURE. 


TRANSFER. 

I.   ACOEPTAKCE  OP,  61-64. 

II.  Action  by  Transferee,  66,  66 . 

III.  By  Insolvent,  67. 

IV.  By  Sheriff,  68.  • 

y .  Costs  in  Action  by  Transferee,  69. 
VI.  Delivery,  70. 


*  Every  person  who  threatens  or  Intimidates  any  person 
in  such  a  manner  as  would  Justliy  a  Justice  of  the  peace, 
•on  complaint  made  to  him,  to  bind  over  the  person  so 
threatenlnff  orintimidatinK  to  keep  the  peace,  or  molests 
•or  obstnicu  any  person  with  a  view  to  orerrule  such 
person ;  being  a  master,  to  dismiss  or  cease  to  employ  any 
-workman,  or  to  pay  any  fine  or  penalty  imposed  by  any 
temporary  or  permanent  association  or  combination,  etc., 
•shall  be  gnilty  of  an  oifence  af^nst  this  Act,  and  shall  be 
liable  to  Imprisonment  with  or  without  hard  labor  for  a 
4erm  not  exceeding  8  months.   C  86  Vic.  cap.  81,  seo.  1. 


Vn.  Effect  of,  71-77. 
Vni.  Fraudulent,  78-84. 

IX.  In  Trust,  85. 

X.  Liability  of  Transfersb,  86, 87. 
XF.  LiABiUTY  OF  Transferor,  88. 
Xn.  Notice  OF,  89-10.3. 

XIII.  Obtained  by  Fraud,  104. 

XIV.  Of 

Alimentary  Beqtiest,  106, 106. 

Bailee  Receipt,  107. 

Bank  SiockylOS. 

Bills  and  Notes,  109. 

Bills  of  Lading,  110. 

Commissioner's  Fees,  HI. 

Dowry,  112. 

Hypothec,  11.3-116. 

Insurance  Policy,  117-119. 

Judgments,  120. 

Lease,  121, 122. 

Letters  Patent  to  Lands,  123. 

License,  124. 

Merchandise,  125. 

Pensions,  126, 127. 

Property  in  Immoveables,  128-132. 

Rights  of  Succession,  133. 

Usufruct,  134. 

Vessels,  135. 

XV.  Banking  of  Transferees,  136. 

XVI.  Rights  of  Transferee,  137-144. 

XVII.  Warranty  in,  145-148. 

I.  Acceptance  of. 

61.  Where  to  an  action  for  the  price  of  Kale  of 
an  immoveable  the  defendants  set  up  a  deficiency 
in  the  contents  of  the  purchase,  and  the  plain 
tiff  replied  that  he  was  the  transferee  only  of 
the  claim,  and  that  defendant  had  accepted  the 
transfer — Held,  that  the  defendant  was  not 
thereby  deprived  of  his  right  to  plead  the  ex- 
ception quanto  minoris.  Masson  et  al.  v. 
Corbeaie,  2  L.  C.  J.  140,  S.  C.  1858 ;  1601  C.  C. 

62.  Where  the  respondents,  by  attachment  iv 
garnishment,  seized  an  account  in  the  hands  of 
the  sheriff  belonging  to  their  debtor,  and  thf 
appellants  intervened,  declaring  that  part  of  the 
account  had  been  ceded  to  Him  by  the  said 
debtor,  in  satisfaction  of  an  account  acKnowledr- 
ed  by  the  latter  to  be  owing  by  him  to  lit 
appellants,  and  the  respondents  contested  the 
intervention  on  the  ground  that  the  transfer 
had  never  been  legally  perfected,  as  it  was  only 
accepted  for  the  appellants  by  the  notary  Axii 
not  oy  herself,  as  snouldhave  been  done — Held. 
reversing  the  judgment  of  the  court  below,  that 
the  acceptance  by  the  notary  in  the  name  of  thf 
transferee  was  valid  and  l^al,  inasmuch  as  it 
had  been  ratified  by  the  notice  of  the  transfer 
given  by  the  transferee  subsequent  to  the  accep- 
ance.  Perrault  et  vir.  &  The  Ontario  Bitnk,  U 
L.  C.  R.  1  &  7  L.  C.  J.  313,  Q.  B.  1863. 

63.  Where  a  judgment  debtor,  prior  to  the 
issue  of  a  writ  of  attachment  in  garnishment, 
had  transferred  a  claim  he  had  aeainet  the  gar- 
nishee to  a  third  party,  and  the  latter  had  ac- 
cepted  the  transfer,  by  the  agency  <^t2ie  notarr,  I 
not  being  present  himself  at  the  time  the  de^ 
was  pas^,  and  the  plaintiff  contested  the  de- 
claration of  the  garnishee  on  the  ground  that 
the  transfer  was  null,  and  the  garnishee  gull 
owed  to  the  defendant — Held,  tlmt  the  accent-  ] 
ance  by  the  notary  was  good  and  valid,  and  tfat  j 
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tontcctstion  nsH  diBmisBed.     Q'ebaita  v.  Crt- 
pMu  k  SobilailU,  1  R.  L.  GST,  S.  C.  B.  1868. 

64.  A  debtor  who  has  accepted  ratification  of 
the  Iranfifer  canoot  plead  error  in  the  amount 
da?  by  him  to  the  orii;ina]  creditor.  McDonald 
et  al'i.  Goyetle  &  McDonald  et  al.  &  Thomat, 
14  L.  C.  J.  137,  8-  C.  R.  1869 ;  1571  C.  C. 


I.  Actios  i 


r  TbaK8Ferbe. 


65.  In >n  action  bj  the  tranefereeof  an  amouDt 
Am  a  municipality,  \ty  the  derendant,  on  a  road 
made  througn  hie  land  the  action  was  main- 
Oind.    EtUtOH  V.  Dunn,  I  L.  C.  R.  340,  S.  C. 

leal. 

£G.  The  transferee  has  a  right  of  suing  in  the 
mnie  ot  hie  transferor  for  tK«  recover;  of  the 
claim  transferred..  Oremazie  v.  Oauehon,  16 
L.  C.  B.  4H3,  3.  C.  1S63. 

ID-  Bt  Ihsolvbmt. 

67.  TheSrmofS.  AW.  H.,  in  Lower  Canada, 
being  indebted  Ui  J.  W.,  transferred  seventy- 
five  promissory  notes  to  a  factor  on  his  account. 
At  the  time  of  the  transfer  S.  &  W,  H.  were  en 
dicoafiture.  A  sainarTit  having  subsequently 
isEUfd  by  Other  of  the  creditors  of  S.  il;  W.  H., 
the  ^venty-dve  »ot«a  in  the  lianda  of  the  factor 
were  attached — Heid,  by  the  judicial  committee, 
that  the  transfer  having  taken  place  before  the 
fiecution  of  the  laine  arrit,  was  valid  by  the 
French  law  in  force  in  Loner  Canada,  Huickin- 
smk  Gt'IIe^'cef  a;.,?<  Bev.de  Leg.  427,  P.  C. 
IKiOj  IQ32  et  seq.  C.  C.  A  Ins.  ActlHTa.sec. 
130e/>eg. 

IV.  By  Sbebipp. 

68.  On  action  by  the  transferees  of  the  sjjeriff 
cf  a  bail  bond  entered  into  by  tiie  defendanLi — 
Iltld,  (hat  the  transfer  made  by  the  joint  sheriff 
under  their  cnslomary  signature,  and  in  tlie 
form  used  in  England,  was  a  good  transfer. 
JWrancerfoi.  V.  QamouTetal.,Zh.  C.  R.  231, 
3.  C- 1851. 

V.  Costs  ih  Action  bt  Tbahspbbeb. 

G9.  Where  the  transferee  of  the  balance  of 
certain  coostiluted  rents  brought  action  aniinst 
leblor  without  notice  of  the  transfer—ireM, 
no  coeta  would  be  allowed,  but  that,  on  the 
*  hand,  he  would  be  condemned  to  pay 
,  where  the  debtor  had  tendered  the  amount 
and  paid  it  into  court.  Partv.Dermutellt, 
C.B.411,a.C. 

.  Dbuvbrt. 

.  Where  the  plaintiff  seized  a  quantity  of 
er  in  the  bands  of  a  thini  party,  as  belonging 
e  defendant,  and  a  fourth,  who  was  suretv 
le  defendant  for  the  coastructionof  a  church 
rbich  the  tiDiber  was  inlemled,  intervened 
slaimed  it  as  having  been  transferred  from 
lefendaot  to  him,  the  onlv  proof  of  the  de- 
T  teiDg  that  the  defendant  and  he  had 
I  OD  the  top  of  a  bill  overlooking  the  place 
'e  it  waa  piled,  and  the  defendant  said  to 


the  judgment  maintaining  the  attachment  was 
condrmed.  Chartrand  et  al.  v.  My  &  tFhilloek 
&  Deajardina  el  al.,  1  L.  C.  L.  J.  27,  S.  C,  R. 
1865. 

Vn.  Effbot  of. 

71.  A  curator  to  a  vacant  eetate  cannot  be 
sued  by  a  party  to  whom  he  has  transferred  a 
claim  of  his  own  against  the  estate,  inasmuch 
as  the  curator  cannot  sue  himself  or  be  sued  by 
his  transferee.  Tasirr  v.  Te>Ha;%  L.  C.  B. 
63,  8.  C.  1B50. 

72.  Where  the  plaintiff  sued  for  a  penalty  of 
X60,  stipulated  to  be  paid  on  defoult  or  either  of 
the  parties  to  a  contract  which  had  been  trans- 
ferred to  the  defendant,  but  which  stipulation 
bad  been  made  in  a  subsequent  and  supplemen- 
tary agreement,  which  omitted  to  be  transferred 
with  the  contract  itt'eH^  and  of  which  defendant 
had  no  notice,  the  action  was  dismissed  on  the 
ground  that  such  untransferred  supplementary 
agreement  was  no!  binding  upon  the  defendant. 
Monaghaa  v.  Beiming,  I  L.  C.  J.  151,  S.  G. 
1857. 

73.  In  an  action  by  a  creditor  of  a  railway 
company  against  a  shareholder,  to  recover  the 
amount  unpaid  on  liis  shares — Held,  tjiat,  not- 
withstanding proof  that  such  sliares  liad  been 

'  transferred  before  the  inntitutiou  of  the  action, 
the  plaintiff  would  be  entitled  to  recover,  if  the 
debt  was  accrued,  and  was  due  while  the  shares 
stood  in  defendant's  name  in  the  books  of  the 

mpany.  Coekbiim  v.  Beaudry, 
.    C.1K58  4Q.  .12  Vic,  cap.5r, 

74.  Where  the  defendant  had  transferred  to 
plaintiffs  and  another  certain  claims  due  him  in 
settlement  of  their  claims  against  him,  without 
warranty  of  such  claims  transferred,  and  with 
the  stipulation  that  the  plaintlfts'  claim  against 
him  should  revive  should  the  claims  transferred 
fail  to  be  met  when  due,  and,  there  being  default 
of  payment,  plaintiffs  brought  action  on  the  ori- 
ginal claim,  and  the  defendant  pleaded  that  the 
plaintiffs  had  altered  the  intention  of  the  trans- 
fer by  giving  delay  to  the  debtors  of  the  cl^m 
without  his  Knowledge— .Befd,  on  proof  of  such 
allegation,  that  the  defendant  was  thereby  libei- 
atecTfroni  the  operation  of  the  resolutory  clause, 
and  the  plaintitfti  could  not  recover,  Soudreaa 
V.  Damour,  3  L.  C.  J.  124  &  9  L.  C.  B.  330, 
S.  C.  1859. 

75.  Where  a  sale  was  made  by  the  crown 
land  ag|ent  of  a  quantiW  of  square  timber  which 
the  plaintiff' had  transferred  to  his  creditors,  but 
had  received  no  discharge  therefor — Held,  in  an 
action  by  the  plaintiff'  against  the  crown  land 
agent  for  the  value  of  the  said  timber  and  for 
damages,  etc.,  that  such  transfer  did  not  de- 


he  had  a   right  'of  action  to   recover   thereon. 
Sinard  v.  Bell,  I  R.L.  671,3.  C.  1866. 

76.  Where  by  a  memorandum  in  writing  a 
company  authorized  its  president,  who  was  also 
president  of  another  company,  to  collect  a  debt 
in  his  own  name,  and  made  no  mention  of  his 
acting  as  agent  for  a  third  party — Held,  that' 
such  transfer  did  not  constitute  a  transfer  to  the 
other  company,  of  which  such  person  was  presi- 
dent, and  even  if  it  were  so,  that,  seeing  there 
was  no  notice  of  such  transfer  served  upon  the 
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debtor,  and  diligence  used  to  collect  the  debt, 
a  subsequent  transferee  who  had  bought  in 
ignorance  of  the  transaction,  and  had  received 
payment  of  the  account,  could  not  be  held  liable 
for  the  amount  of  the  debt.  The  Oity  Bank  & 
White  et  al,  17  L.  C.J.  141,8.  C  &  17  L.  C.  J. 
336,  Q.  B.  1873. 

77.  Where  the  creditor  transfers  his  claim,  the 
action  in  rescission  follows  the  claim,  unless 
otherwise  reserved  by  the  creditor.  Berard  v. 
Barretie  etu±.&  Lambert  &  Salvos,  5  R.  L.  703, 
S.  C.  1874;  1674  C.C. 

VIII.  Fraudulent. 

78.  In  order  to  set  aside  a  deed  of  transfer  on 
the  ground  of  fraud,  the  insolvency  of  the  assign- 
or must  be  alleged  and  provecf.  Bemier  v. 
Vachon  et  al  &  Boucher,  8  L.  C.  R.  286,  C.  C. 
1868 ;  1034  6/  seq.  0.  C,  Ins.  Act  1875,  sees.  130 
ei  seq. 

79.  Where  action  was  brought  on  a  transfer 
of  an  unfinished  contract — Held,  re^rersing  the 
judgment  of  the  court  below,  that  the  transfer 
would  not  be  presumed  fraudulent  because  of 
the  transfer  of  the  money  due  on  the  part  of  the 
contract,  found  at  the  time  of  the  transfer;  but 
if  the  amount  transferred  exceeded  the  value  of 
the  work  remaining  to  be  done,  the  creditors  of 
the  transfer  could  compel  the  transferee  to  refund ' 
the  surplus.  Berlinguei  &  Drolet,  12  L.  G.  R. 
432,  Q.  B.  1862. 

80.  Where  the  defendants  purchased  a 
quantity  of  flour  for  cash,  to  bepaia  immediately 
after  delivery,  aud  then  obtained  advances  on  the 
flour  and  pledged  the  same  for  such  advances, 
and  wholly  failed  to  pay  the  vendors,  the  trans- 
fer was  found  to  be  a  fraudulent  one,  sufficient 
to  maintain  a  capias.  Raphael  v.  McDonald,  9 
L.  C.  J.  336,  S.  C.  1866. 

81 .  M  obtained  from  all  the  creditors  of  D,  an 
insolyent  grocer,  a  subrogation  of  their  rights 
and  a  transfer  of  their  stock.  He  allowed  D  to 
continue  to  sell  the  goods  and  collect  outstand- 
ing accounts  on  his  behalf,  but  reserved  to  him- 
self the  right  to  take  possession  of  the  stock  and 
premises  at  any  time  he  pleased.  D  made  new 
purchases  of  goods  from  N  and  others  with  M's 
knowledge,  and  failed  to  pay  for  them.  M  took 
possession  of  the  stock,  including  the  new  goods, 
and  sold  the  whole  estate  to  another  party.  N 
having  served  an  attachment  upon  M — Held, 
confirming  a  judgment  of  the  court  below,  that 
the  sale  by  M  was  in  fraud  of  the  new  creditors 
of  the  insolvent,  and  that  M  must  pay  the  pro- 
ceeds into  court  to  be  distributed  among  the 
other,  cred' tors.  McDonald  v.  Niven  et  al.,  2 
L.  C.  L.  J.  151,  Q.  B.  1866. 

82.  Where  the  defendant,  after  judgment 
against  him  by  plaintiff,  on  pretence  of  s^pariage 
between  him  and  his  daughters,  of  the  enects  of 
the  community  afler  his  wife's  death,  transferred 
to  his  daughters  certain  stock  which  stood  in 
his  name,  but  no  real  transfer  ever  took  place, 
and  the  stock  still  remained  in  the  name  and 
possession  of  the  defendant — Held,  that  the 
seizure  of  the  stock  by  plairtiffs  must  b«  main- 
tained, and  the  opposition  b»  defendant's  daugh- 
ters dismissed.  Torrance  it  al.  v.  Oonnolly  & 
Connolly  et  al,  6  R.  L.  226,  S.  G.  1873. 

83.  A  husband  fraudulent!ly  and  without  value 
contrived  with  his  wife  to  convey  his  real  estate 


through  a  third  person  in  her  name,  giving  her 
at  the  same  time  a  notarial  power  of  attoroer 
or  mandate  by  which  he  authorized  her  to  self, 
transfer  and  dispose  of  her  moveable  pro- 
perty, situated  in  the  city  of  Montreal  or  el«- 
where.  She  then  owned  no  other  real  estate 
except  that  po  transferred  to  her.  Acting  under 
the  mandate  she  mortgaged  the  property  so  con- 
veyed to  her,  and  then  standing  in  her  own  name. 
Afler  receiving  the  money  on  said  mortgage  tbe 
husband  and  wife,  by  means  of  another  third 
party  and  another  set  of  deeds,  contrived  to  have 
the  property  transferred  back  in  the  name  of 
her  nusband.  The  husband  beine  sued,  pleadeii 
that  his  wife  was  not  authorized,  and  that  tLc- 
mandate  was  general  and  insufficient  to  bin<i 
him — Held,  that  under  the  circumstances  the 
husband  niortgaged  his  own  property,  and  couM 
not  plead  his  own  fraud  to  deprive  the  mandate 
of  its  efi^ect.  Buchanan  et  al  v.  McMillan  et 
ux.,  20  L.  G.  J.  106,  S.  C.  1874. 

84.  And  held,  also,  that  under  the  above 
circumstances  the  yendor  did  not  require  to 
bring  an  action  to  set  aside  the  fraudulent  deedr^, 
the  proper  course  being  by  direct  action  againFt 
the  husband,  on  a  mortgage  passed  by  xi\e 
wife,  while  she  held  the  property,  both  husband 
and  wife  being  liable  to  a  jomt  and  seyeral  con- 
demnation for  the  amount  loaned.    lb. 

IX.  In  Trust. 

86.  A  garnishee  made  a  declaration  to  thr 
effect  that  certain  moneys  which  he  had  collect- 
ed, under  an  ,assignment  from  one  of  the  defen<l- 
ants^  were  placed  in  his  hands  for  di0tributK>R 
among  the  creditors  rateably,  who  should  gnuu 
the  defendant  a  discharge.  The  plaintiffs  refui^ed 
to  accept  on  these  terms,  and  the  gamisbre  wa« 
condemned  to  pay  them  the  balance  he  held 
without  notice  of  inscription  or  contestatioo— 
Held,  in  appeal,  that  the  jud^nent  was  proper! r 
rendered,  there  being  no  evidence  of  the  m-sol- 
vencj  of  the  assignor  or  of  the  existence  of  othtT 
creditors,  and  no  application  by  the  titrs  jfoisie 
to  have  the  moneys  paid  into  court.  Macfarlaiu 
&  Roy  et  al,  7  L.  G.  R.  77,  Q.  B.  1867. 

X.  Liability  op  TRUfSFBREE. 

86.  In  an  action  on  a  deed  of  transfer  to  the 
defendant  by  nine  persons  in  commercial  part- 
nership, of  whom  the  plaintiff  was  one,  of  differ- 
ent sums  mentioned  m  a  schedule  annexed  to 
the  deed,  but  without  specifying  in  the  deed  the 
total  amount  of  the  sums  so  transferred,  the 
transferee  stipulating  to  pay  only  five  shi Hingis 
in  the  £  on  the  total  of  such  claims,  and  whith 
deed  was  not  signed  bjr  all  the  creditors  nam^ 
therein — Held,  confirming  the  judpuent  of  the 
court  below,  that  the  plaintiff  could  not  »-ecover. 
Macfarlane  &  Ambauli  et  al.,  4  L.  C.  R.  &8« 
Q.  B.  1864. 

87.  And  held,  also,  that  the  creditor  coald  noi 
compel  the  defendant  to  pay  the  ooet  of  the 
consideration  without  first  putting  the  latter  i& 
possession  of  the  titles  against  the  debtor.    lb 

XI.  Liability  of  Traksfbror. 

88.  Where  a  person  had  transferred  the  in- 
demnity granted  to  him  by  the  govemiDeat  ub- 
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der  the  statute  12  Vic.  cap.  68,  providing  for  the 
indemnification  of  persons  in  Lower  Canada 
whoee  property  had  been  destroyed  during  the 
rebellion  of  1837  and  1838,  and  the  amount  of 
which  indemnity  was  afterwards  reduced  by  the 
commissioners  under  the  Act — Held,  reversing 
the  judgment  of  the  court  below,  that  he  was 
not  bound  to  make  good  the  difference.  Barrette 
V.  Workman,  6  L.  C.  R.  284,  Q.  B.  1856. 

XII.  Notice  of. 

89.  A  transferee  may  bring  action  without 
notifying  his  deed  of  transfer  to  the  debtor,  the 
service  of  process  in  such  case  being  equivalent 
to  notification.  Martin  v.  Cdid,  1  L.  C.  R.  239, 
S.  C.1851;  1571  C.  C.  &Q.  35  Vic.  cap.  6, 
8ecs.  3,  4  and  5  &  Q.  38  Vic.  cap.  26,  sec.  5. 

90.  In  a  case  of  capias,  in  which  the  claim 
uas  made  up  in  great  part  of  a  claim  by  a 
third  party,  which  had  been  transferred  to  the 
plaintiflF,  and  of  which  the  defendant  had  no 
notice  except  the  service  of  the  action — Held, 
to  be  sufi&cient.  Quinn  v.  Aicheson,  4  L.  C.  R. 
379,  S.C.  1864;  1570  C.  C. 

91.  On  an  opposition  qfin  de  conserver  by  the 
transferee  of  arrears  of  seigniorial  dues — Held, 
reversing  the  judgment  of  the  court  below,  that 
sach  opposition  was  merely  a  conservatory  pro- 
cess, and  did  not  require  that  notice  of  the  trans- 
fer should  have  been  previously  made.  Leu- 
motke  ei  al.  &  Talon,  1  L  C.  J.  101  &  7  L.  C.  R. 
49,  Q.  B.  1867. 

92.  Where  the  plaintifiT  brought  action  for  the 
Ulanoe  of  the  price  of  sale  of  land  to  the  de- 
fendant, and  tne  defendant  pleacfed  that  the 
debt  had  been  transferred  to  two  other 
parties  to  whom,  on  information,  but  without 
regular  notice,  he  had  paid  portions  of  the 
aojount  due,  and  the  plaintiff  had  acknowledged 
the  payments  thus  made — Held,  that  such  ac- 
knowledgment of  transfer  was  equivalent  to 
acceptance  or  notice,  where  there  was  nothing 
equivocal  in  the  facts  on  which  the  transfer 
was  based.  Orr  v.  H^ert,  7  L.  C.  J.  282  &  12 
L.  C.  R.  401,  8.  C.  1861 ;  1671  C.  C. 

93.  An  action  brought  by  a  transferee  of  a 
claim,  without  notice  to  the  debtor  of  the  trans- 
fer, or  withoat  acceptance  by  the  debtor,  must 
be  dismissed  with  costs  on  demurrer.  Mignot 
V.  Reed,  9  L.  C.  J.  27,  S.  C.  1864;  1571  CJ.  C. 
4  Q.  36  Vic.  cap.  6,  sees.  3,  4  &  6  &  Q.  38  Vic. 
cap.  26,  aec.  5. 

94.  Although  a  personal  action  against  a 
debtor  founded  on  a  transfer  may  reasonably  be 
regarded  as  equivalent  to  notice  of  such  trans- 
fer* a  hypothecary  action  against  a  tiers  diten- 
kur,  founded  upon  such  a  transfer,  cannot  be 
maintained  without  previous  notice  of  the  trans- 
fer to  the  debtor.  Aylwin  &  Judah,  9  L.  G.  J. 
IT'J  &  14  L.  C.  R.  421,  Q.  B.  1864. 

95.  And  keld,tL\ao,  that  although  partial  pay- 
ments made  by  a  debtor  of  a  transferred  claim 
are  equivalent  to  a  notice,  as  showing  the  debtors 
knowledge  of  the  transfer,  they  are  equivalent 
only  as  between  the  transferee  and  the  original 
debtor,  and  not  as  between  the  transferee  and  a 
third  party.  lb.,  &  1671  et  seq.  G.  G.  &  Q.  35 
Vic.  cap.  6,  sees.  3,  4  &  6. 

96.  In  an  action  against  a  debtor  under  an 
obligation  and  his  surety  under  a  letter  of 
guarantee   jointly   and  severally — Held,    that 


under  the  letter  of  guarantee  the  surety  wafif 
not  bound  to  cause  signification  to  be  made  up- 
on the  debtor  of  an  amount  due  him,  and  which 
he  had  transferred,  as  collateral  security  for  the 
plaintififs claim,  and  that  the  guarantee  so  given 
was  not  that  the  debt  transferred  should  be 
transferred  to  the  c6dant,  but  to  her  son,  now  re^ 
presented  by  the  plaintiff.  Dorion  &  Douire^ 
3  G.L.J.  119,  Q.B.  1867. 

97.  Transfer  of  action  by  a  third  party,  which 
was  only  signified  upon  tHe  debtor  several  days 
after  a  demand  of  assignment  has  been  madfe, 
cannot  avail  in  support  thereof.  Turgeon  et  al. 
V.  Taillon  &  Taillon,  13  L.  G.  J.  19,  S.  G.  1869 ; 
1571  G.  G. 

98.  Where  the  plaintiff  brought  action  for  a 
part  of  the  price  of  a  sale  of  land  which  had 
been  transferred  to  him,  but  which  transfer  had 
not  been  served  upon  the  debtor,  and  the  defend- 
ant pleaded  the  want  of  notice  of  transfer — 
Hela,  reversing  the  judgment  of  the  court  be- 
low, and  dismissing  the  intervention  of  the 
original  creditor  of  the  defendant,  who  had  been 
called  in  by  the  plaintiff,  that  such  transfer  was 
void  for  want  of  notice  and  the  action  must  be 
dismissed  with  costs.  Charlebois  &  Forsyth  & 
Lefebvre,  1  R.  L.  606  &  3  R.  L.  39  &  14  L.  G,  J. 
135,  Q.  B.  1869. 

99.  The  transferee  of  a  claim  may  prosecute 
'his  action  against  the  debtor,  notwithstanding 
he  has  had  no  notice  of  the  transfer,  the  service  of 
the  action  being  equivalent  to  such  notice. 
Lamoureux  v.  Renaud,  3  R.  L.  39,  G.  G.  1871. 

100.  Where  a  trader,  a  year  after  he  had 
transferred  certain  claims  to  the  plaintiff,  failed, 
but  notice  of  the  transfer  was  not  given  until  a 
few  days  prior  to  the  assignment — Held,  revers- 
ing the  judgment  of  the  court  below,  that  the 
notice  of  transfer  was  valid,  and  would  have 
been  so,  even  if  it  had  been  served  after  the 
assignment,  and  after  the  insolvency  was 
publicly  known.  Oauthier  &  Sauvageau,  1  R.  G. 
248,  Q.  B.  1871. 

101.  Where  a  printing  company  had  transferred 
a  claim  to  its  president,  by  writing  sous  sHng 
privi,  and  authorized  him  to  collect  in  his  own 
name,  but  no  notice  had  been  given  to  the  debtor 
— Held,  that  a  subsequent  transferee,  who  had 
bought  the  claim  in  ignorance  of  the  transaction, 
and  nad  received  payment  of  the  amount,  could 
not  be  held  liable  for  it.  The  Ontario  Bank  & 
White  et  al.,  17  L.  G.  J.  336,  Q.  B.  1873  ;  1571 
G.  G. 

102.  Where  in  a  hypothecary  action  the  right, 
to  which  had  been  transferred  to  the  plaintiff, 
with  notice  to  the  defendant,  and  the  only  plea 
was  that  defendant  did  not  hold  as  proprietor, 
but  only  as  occupant — Held,  that  the  question  of 
sienificatiqn  of  the  transfer  did  not  arise  at  all. 
Cnbeau  v.  JDupuis,  18  L.  G.  J.  101,  S.  G.  & 
S.  G.  R.  1871  ;  1571  G.  G. 

103.  But  in  another  case — Held,  that  there  is 
no  hypothecary  action  where  the  transfer  has 
not  been  served  upon  the  original  debtor.  Pacaud 
V.  Provencher,  3  R.  L.  464,  S.  G.  R.  1871 ;  1571 
G.  G.  &  Q.  36  Vic.  cap.  6,  sees.  3,  4  &  5. 

XTTI.  Obtained  bt  Fraud. 

104.  Where  the  defendant  obtained  from  his 
mother-in-law,  by  nfisrepresentation  and  for  in- 
sufficient consideration,  a  transfer  of  all  her  right 
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and  interest  as  hei]>at-law  of  her  daughter,  who 
had  died  childlesfiand  intestate,  and  the  mother- 
in-law  afterwards  discovered  the  fraud  which 
had  been  practiced  upon  her,  and  bqpugh  taction, 
asking  that  the  transfer  be  declared  null,  and 
that  tne  defendant  be  condemned  to  render  her 
an  account  of  all  the  real  and  personal  property 
of  which  her  daughter  died  possessea,  and  of 
all  the  rents,  etc.,  which  had  accrued  from  the 
•aid  estate  since  her  daughter's  decease — Held, 
that  the  transfer  having  been  obtained  by  false 
lepresentations  and  fraud  must  be  considered 
null  and  set  aside.  Hennman  ei  ux.  &  Taylor, 
9  L.  C.  J.  263,  Q.  B.  1866 ;  991  &  1000  C.  C. 

XIV.  Op. 

106.  Alimentary  Bequest. — An  alimentary 
bequest,  though  declared  unattachable  by  the 
testator,  may  be  alienated  by  the  legatee,  and,  if 
so  alienatea  the  legatee  cannot  demand  the 
rescision  of  the  transfer.  Bnlinguet  r.  Prevosi 
€i  al.,  16  L.  C.  J.  66,  S.  C.  1872. 

106.  A  legatee  by  alimentary  title  may  dis- 
pose of  the  property  bequeathed  to  him,  tnough 
exempt  from  seizure,  and  that,  without  there 
being  any  stipulation  to  that  effect  in  the  deed 
of  transfer.  Armstrong  v.  Dufresne  et  al.,  3 
B.  L.  366,  S.  C.  1870. 

107.  Bailee  Receipt. — The  holder  of  a  bailee 
receipt,  in  which  tne  bailee  acknowledges  to 
hold  in  trust  for  the  bailor  200  tons  of  coal,  and 
agrees  to  sell  the  same,  accounting  to  the  bailor 
ibr  the  proceeds,  cannot  transfer  the  said  receipt 
without  endorsement.  Bailev.  Wliyteesqual., 
13L.  C.  J.  130,  S.C.R.  1868}  1673  C.  C. 

108.  Bank  Stock. — Any  party,  having  an  inter- 
est in  any  .^hare  of  the  capital  stock  of  the  Bank 
of  Montreal,  may  transfer  the  same  by  notarial 
transfer  or  in  any  other  lawful  way,  but  trans- 
fers in  the  boolcs  of  the  bank  must  be  made 
accoriling  to  19  Vic,  amending  the  acts  of  in- 
corporation of  the  said  bank.  T/ie  Bank  of 
Montreal  &  Henderson  et  al.,  14  L.  C.  J.  169, 
Q.  B.  1870;  I5V3C.C. 

109.  Bills  and  Notes. — A  promissory  note 
under  $60,  drawn  to  order,  may  he  validly  trans- 
ferred, for  value  received,  by  him  to  whose  order 
it  is  made,  without  indorsation,  and  proof  may 
be  made  of  such  transfer  by  parol  evidence. 
Dupuis  V.  Marsan,  17  L.  C.  J.  42,  C.  C.  1873; 
1233  C.  C. 

110.  Bills  of  Lading. — ^In  an  action  for  freight 
in  which  the  question  of  liability  arose — Held, 
that  a  bill  of  lading  could  be  transferred  by 
mere  delivery  without  indorsement.  Fowler  v. 
Sterling  et  al,  3  L.  C.  J.  103,  S.  C,  &  Fowler  & 
MickUhamy  7  L.  G.  B.  367,  Q.  B.  1867  ;  2421  &, 
2422  C.  C. 

111.  Commissioner's  Fees. — In  an  action  by 
iSut  transferee  of  a  commissioner  appointed  to 
lake  evidence  in  an  election  case  for  his  fees — 
Held,  that  the  claim  for  such  fees  could  be 
legally  transferred!  McCord  v.  BelUngham  et 
al,  2  L.  C.  J.  42,  S.  C.  1867. 

112.  Dowry. — A  wife,  separate  as  to  property 
from  her  husband,  may,  if^  duly  authoriz^  by 
him,  validly  alienate  the  whole  or  any  part  of 
her  dowry.  Gauthier  v.  Dagenais,  7  L.  C.  J. 
51,  S.  C.  1862. 

113.  Hypothec. — The  respondent,  having  pur- 
chased from  parties  in  England  a  quantity  of 


land  in  the  county  of  Ascot  as  being  free  from 
all  incumbrances,  the  land  was  subeequebtlr 
seized  by  the  appellant  for  a  mortgage  io  h«r 
favor  under   her   marriage    settlement.    The 
respondents,  finding  that  mey  had  at  that  timf 
little  recourse  agamst  the  parties  from  wboin 
they  purchased,  agreed   witn    the  appellaDt  to 
purchase  her  claim  for  $200,  in  order  toat,  if  th^ 
parties  from  whom  they  held  the  laud  ghouU 
m  future  come  into  property,  as  was  anticipated, 
they  could  indemnify  themselves.    The  panic? 
did  so  come  into  property,  when  the  appellant 
immediately  instituted  an  action  for  the  who-t 
amount  of  the  mortgage  which  she  had  traor 
ferred  to  the  respondents,  who  seized  the  propertT 
The  respondents  alleged  that  they  had  no  know- 
ledge of^ these  proceedings,  and  instituted  acti^-c 
to  recover  $1600  damages  from  theappellac:, 
who,  after  transferring  the  claim  to  them,  L»i 
levied  it  herself  on  the  property  of  the  debtor 
They  subsequently  redu^  their  claim  to  |2i)i\ 
the  amount  of  tne  mortgage  which  they  bft.i 
purchased,  and  judgment  was  rendered  accord- 
mgly.    The  defendant  appealed  on  the  giouiKi 
that  the  transfer  of  the  mortgage  was  illegal  arJ 
could  not  be  enforced,  and  that  she  had  ot.'j 
received  from  the  proceeds  of  the  sherifl^s  f«]e 
the  sum  of  $100,  less  the  costs.    The  judgniHit 
of  the  court  below  was  confirmed  wiih  cc'«i* 
Vails  &  The  British  American  Land  Company. 
2  L.  C.  L.  J.  71,  Q.  B.  1866. 

114.  Where  a  hypothec  has  been  transfem^i. 
and  the  transfer  has  not  been  served  on  the 
debtor,  no  action  will  lie.  Pacaud  v.  iVi^ 
vencher,  3  R.  L.  454,  S.  C.  R.  1871. 

116.  But  the  transfer  of  a  hypoth^jcary  clain. 
if  duly  regi.stered  and  notified  to  the  third  holdtr, 
gives  to  the  transferee  the  full  benefit  g(  \U 
claim.  Pacaud  v.  Beauch^ne  et  al,,  17  L.  C.  J 
70,  Q.  B.  1873. 

116.  A  hypothec  upon  a  thing  does  not  pa«- 
into  the  hanas  of  an  msurer  against  fire.  B& 
longer  v.  McCarthy  &  The  Imperial  Fire  Iiwr*^ 
ance  Company,  18  L.  C.  J.  13h,  S.  C.  1874. 

117.  Insurance  Policy. — The  interest  of  a 
vendor  in  a  policy  of  insurance  'passes  to  the 

gurchaser  of  the  property,  when  the  sale  is  not- 
ed to  the  company,  and  payments  subsequentir 
made  by  the  company  under  such  insaraQ^^ 
policy,  amounting  to  a  sum  greater  than  tL- 
balance  of  the  purchase  money  remaining  u-j- 
paid  by  the  purchaser,  is  a  discharge  from  socl 
balance.  Leclaire  v.  Orapser,  5  L.  C.  B.  -I-T. 
S.  G.  1863;  2482  &  2576  C.  C. 

118.  And  the  interest  in  an  insaxaoce.  l> 
simple  receipt  for  the  premium,  without  tb' 
issue  of  a  policy,  may  be  legally  transferrei  ty 
any  simple  form  of  transfer  endcMnsed  00  tV 
policy,  and  sucli  transfer  does  not  require  tbe 
consent  or  acceptance  of  the  company  to  noke 
it  binding.  0*Qmner  v.  The  Imperial  /aw^ 
ance  Comparw,  14  L.  C.  J.  219,  S.  C.  Wv. 
2483  &  2576  G.  G. 

119.  But  in  a  later  case — Held,  that  a  pa^7 
of  insurance  cannot  be  transferred  without  tb< 
consent  of  the  insurer,  and  that  even  a  notice «/ 
transfer  is  not  of  itself  sufficient.  Oorst  v.  Tir 
British  American  Insurance  Company,  1  &•  C 
243,  S.G.R.  1871. 

120.  JudgfMnts. — ^A  judgment  debt  i^  l** 
gaily  susceptible  of  transfer,  and  whexe  it  btf 
been  l^ally  transferred  the  tranaferee  hie  the 
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ligbt  10  enlorce  thct  execatioD  of  the  judgment 
in  the  name  of  the  judgment  creditors.  Ber- 
giron  »,  PerHUier  et  vir.,  &  Pernllier  el  al.  & 
Mdoche,  9  L.  C.  J.  78,  S.  C.  1865 ;  647  C-  C.  P. 
121.  Leate.—Tbe  leaee  of  a  farm  for  life,  by 
vbich,  and  io  consideration  of  which,  (he  lessee 
ha.1  underlAkes  to  perform  certain  personal  obli- 
gations (oirarda  the  ICBSOr,  cannot  be  transferred 
Io  another,  and  if  eo  transferred,  will  give  lo 
'    '         the  right  of  demanding  '    ' 


the  reailiation  of  auch 
inn^fer,  if  it  have  been  acted  upon,  will  not  de- 
prive tbe  lessor  of  his  risht  to  ibe  resiliation  of 
ilie  lease.  Httdan  v.  iSichn  el  al.,  2  L.  C.  R. 
30,  S.  0.1851. 

122,  And  in  transfers  of  ordinary  leases,  notice 
of  llie  transfer  must  be  made  upon  the  debtor, 
narty  to  the  lease.  McLennan  v.  Martin,  II 
l.C,J.78,  C.  C.  1873i  1571  C.  C. 

123.  Lett^s  Patent  lo  Lands.— The  defcnd- 
;iiiiA>ld  to  tbe  plaintiff  bv  deed  all  (be  rights 
and  improvements  which  fie  had  made  upon  a 
luluf  Crown  land,  under  the  agreement  that  the 
[ilaiDliff  was  lo  obtain  letters  patent  thereo.~ 
from  tbe  Crown,  and  in  default  of^bis  being  able 
tudoso,  that  defendant  was  to  pay  all  expenses 
tiiai  plaintiff  might  be  put  to  on  account  tbere- 
<if,  and  plaintiff  obtained  tbe  letters  patefit,  bnt 
'lelendant  subsequently  refused  to  execute  a 
irmafer  of  the  property  lo  him,  and  plaintiff 
Wught  actitm,  praying  for  such  transfer  and 
[fisM-tsion,  according  lo  the  terms  of  their  deed 
—Held,  reversing  the  judgment  of  the  court 
i-tlnw,  ihat  the  court  would  render  such  a 
Judgment  as  wonld  take  the  place  of  such  trans- 
iVr,  and  would  invest  the  purchaser  with  all  the 
rijhrs,  title  and  interest  which  he  could 
have  acquired  tberebv.  Leblane  &  Pelleria, 
7L  C.  J.  113,  Q.  11.  Iti64. 

121.  iicense.— The  transfereeofalicense roust 

"■'"—'-   with   all   the  formalities  required   by 

^  C.  cap.  6,  sec.  16,sa,  2,  before  he  can 

e   the   rights  granted   by   such    license. 

ion  V.  BeUemare,  7  L.  C.  J.  74,  S.  C. 

Merchandise. — The  transfer  of  goods 
vaiidly^iade  to  a  banking  institution, 
deliverr  of  a  warehouse  receipt,  without 
menL  '  The  Molaons  Bank  v ,  Janes  et  al., 
J.  81.  S.  C.  R.  1864;  1745  &  2421  C.  C. 
Peitsions. — In  an  action  in  rescission  of 
In  granted  to  a  military  man  for  military 
I— Held,  that  such  pensions  are  not 
able  by  law.  (Mreiien  v.  Boy,  6  L.  C.  R. 
C.  1856. 

Action  was  brought  for  the  recoveiy  of 
ing  the  amount  of  two  quarters  half  pay 
lenaot  Clark.  It  was  directed  ftgamst 
'Ddant,  who  bad  become  surety  Jointly 
erally  with  Clark  for  the  fulfilment  of 
Illation  contained  in  tbe  deed  of  transfer 
years  future  half  pay — Seld,  that  half 
i  not  transferable,  but  though  the  trans- 
Qull,  it  could  be  guaranteed,  and  an  ac- 
intained  oh  the  guarantee.  Dormn  v. 
/,  3  Bev.  de  Lee.  248,  Q,  B.  1848. 
Properly  in  Immoveables. — Where  a 
bad  purchased  a  quantity  of  wild  land, 
was  afterwards  sold  by  judicial  sale,  as 
ng  to  the  vendor — Eeid,  conflrming  the 
nt  of  the  conrt  below,  that  the  purchaser 
rate  sale  not  having  taken  possession, 


there  was  no  transfer  of  property,  and  the  land 
could  be  legally  seized  and  sold  as  belonging  to 
the  vendor,  Mallory  &  Hart,  2  L.  C.  R.  345, 
Q.  B.  1852. 

129.  A  petitory  action  cannot  be  maintained 
by  a  purchaser  of  a  moveable  property  who 
has  never  had  seizin  orposspssion.  Brochuv. 
Fitzbacketat.,2h.  C.  R,  7,8.  C.  1861. 

130.  On  appeal  from  a  judgment  in  a  peti- 
tory action,  brought  to  recover  possession  of  a 
lot  of  land  in  the  townships,  which  the  plaintifi 
claimed  under  a  deed  of  sale  so  him,  and  the 
defendant  pleaded  prescription  and  the  general 
denial — Meld,  reversing  the  judgnient  of  the 
court  below,  that  a  symbolical  delivery  or  tra- 
dition of  tbe  property  would  supply  the  place  of 
an  actual  tradition,  sufficiently  to  enable  tbe 
purchaser  lo  bring  a  petitory  action,  more  par- 
ticularly as  respects  wild  land.  Stuart  &  Ives, 
1  L.  C.R.  193,  Q.B.  1851, 

131.  The  plaintiff  brought  action  to  recover 
possession  ol^a  certain  tract  of  immoveable  pro- 
perty in  the  districtof  Montreal,  claimed  by  the 
female  plaintiff,  bv  title  of  inheritance,  as  llie 
sole  surviving  heir  of  J  K,  to  whom  the  said 
property  was  granted  in  tree  and  common  soc- 
ca«  by  letters  patent  from  the  Crown  in  1799, 
and  by  him  sold  in  1804  to  his  brother  person- 
ally, and  another,  as  tutor  of  the  minor  children 
of  another  brother,  one  of  which  children  was 
the  said  female  plaintiff.  The  defendant  held 
in  virtue  of  a  sale  made  to  him  by  the  widow, 
and  her  children,  of  the  grantee  in  1833,  nearly 
thirty  years  subsequent  to  the  sale  made  by.  llie 
grantee  himself— fleW,  reversing  the  judgment 
of  tbe  court  below,  (2  L.  C.  R.  3S9)  that  tbe 
laws  of  France  governed  in  such  circumstances ; 
that,  according  to  those  laws,  tradition  was  not 
actually  necessary  to  convey  to  the  purcha.ner 
the  right  of  property;  and,  that  in  the  present 
case,  the  sale  made  by  the  grantee  himself  to  the 
auteUTi  of  the  female  plaintiff  was  rendered 
effective  by  the  symbolical  tradition  arising 
from  the  delivery  of  the  titles  and  plans,  and 
that  the  subsequent  sale  made  by  the  widow  and 

'  '"  ■■  ■'      -      ,[gj   „aB  null  ^,j(j  (,(,jj  },j, 

ice  of  property  in  the  ven- 
of  fraud  and  collusion  be- 
0  the  e*Ie,     Slu(B^t  et  jix. 
&  Bowman,  3  L,  C.  R.  309,  Q.  B.  1853. 

132.  And  held,  also,  that  the  registration  of 
the  defendant's  title  being  null  and  void,  could 
not  prejudice  the  rights  of  property  of  the  law- 
ful proprietor,  or  in  other  words,  the  regialration 
of  a  title  wliicb  is  void  will  not  render  it  valid 

gainst  the  rights  of  the  lawful  proprietors, 
even  where  the  latter  have  not  registered.     lb. 

133.  Bigktt  of  Sueeession. — A  person  not  en- 
titled to  succeed,  but  to  whom  one  of  the  co-heirs 
has  transferred  his  rights,  may  be  excluded  from 
the  succession,  even  at^r  a  provisional  jjartaye 
has  been  made,  except  where  the  immoveable 
transferred  comprises  Che  entire  succession. 
Duroeher  v.  Turgeon,  19  L.  C.  J.  178.  Q.  B. 
1874!  710  C.C. 

134.  Usufracl. — Wherea  usufructuary  trans- 
ferred his  usufruct  to  another  for  seven  years, 
and  on  action  brought  against  the  usufructuary, 
the  transferee  opposed  the  sale  of  the  usufruct 
— Held,  that  tbe  transfer  only  vested  in  the 
transferee  the  mere  enjoyment  of  the  usufruct 
and  not  the  property  in  it,  and  his  oppoeltion 
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of  the   a 
dors,  and  by  res 


1279 


TRANSFER 


TRAiSSPER. 


A 


1 
I 


therefore  could  not  be  maintained.  Simpson  et 
al.  v.Delisle  &  Dorion,  9  L.  C.  R.  59,  S.  C. 
1858. 

135.  Vessels. — Transfers  of  a  Canadian  steam- 
er, not  made  and  registered  in  the  manner 
described  by  the  Act  respecting  the  registration 
of  inland  vessels,  referred  to  in  art.  2360  of  the 
Civil  Code,  do  not  convey  to  the  purchaser  any 
title  or  interest  in  the  vessel  intended  to  be  sold. 
Colvin  et  al,  v.  Tranchemontagne  et  al.  & 
Thomas  et  al,  U  L.  C.  J.  210,  S.  C.  1870 ;  2361 
C.  C. 

XV.  Ranking  op  Transferees. 

136.  On  an  opposition  to  a  collocation  and  the 
contestation  thereof— Held,  that  the  different 
cessionaires  of  a  divided  claim  must  rank  con- 
currently,  without  regard  to  the  priority  of  their 
respective  transfers.  Giroux  v.  Gauthier  & 
Giroux  &  Mongenais,  6  L.  C.  J.  240,  S.  C.  1862. 

XVI.  Rights  of  Transferee. 

137.  Delay  granted  by  a  creditor  to  a  debtor, 
by  a  deed  subsequently  to  that  creating  the  debt, 
but  prior  to  a  transfer,  may  be  pleaded  by  excep- 
tion to  an  action  by  the  transferee,  before  the  de- 
lay has  expired.  Langlois  et  al.  &  Verret,  2 
Rev.  de  Leg.  177,  Q.  B.  1845. 

1 38.  A  transfer  made  by  a  bailleur  de  fonds 
of  part  of  a  sum  of  money  due  him  for  the  price 
of  sale  of  an  immoveable  property,  gives  the 
transferee  a  right  to  be  collocated  concurrently 
with  the  transferor  upon  the  proceeds  of  the  sale 
of  such  immoveable  property,  notwithstanding 
that  such  transfer  was  made  without  any  war- 
ranty whatever,  the  transferee  accepting  thereof 
d  sesfrais,  risques  etp^les.  Wurtele  et  al.  v. 
Henry  &  divers,  2  L.  C.  R.  317,  S.  C.  1851. 

139.  Under  a  clause  in  an  agreement  between 
a  contractor  and  a  railroad  company,  the  con- 
tractor was  authorized  to  collect,  for  his  own 
benefit  and  profit,  arrears  due  by  certain  stock- 
holders on  me  price  of  their  stock,  to  a  certain 
specific  amount — Held,  that  in  such  case,  the 
stockholders  could  not  be  sued  in  the  name  of 
the  contractor,  and  that  the  company  was  not 
liable  to  warrant  or  defend  such  contractor 
against  a  plea  by  a  stockholder,  alleging  facts 
to  show  that  be  was  not  indebted  to  the  com- 
pany.    White  V.  Daly  &  White  &  The  Industry 

Village  and   Rawdon   RailxQay  Company,    7 
L.C.R.  360,  S.  C.  1857. 

140.  In  an  action  on  a  contract  between 
several  persons  for  the  purpose  of  keeping  a 
ferry,  with  power  to  any  one  of  them  to  sellor 
convey  his  right  therem — Held,  reversing  the 
judgment  of  the  court  below,  that  the  trans- 
ferees of  some  of  the  said  parties  could  not  act 
in  such  a  manner  under  his  transfer  as  to  injure 
the  business,  and  if  they  did  so,  the  other  part- 
ners had  a  personal  and  direct  action  against 
such  transferees,  as  well  for  the  damage  aris- 
ing from  their  breach  of  the  original  contract,  as 
for  the  rescission  of  the  contract  for  the  future. 
Lalouette  et  al.  v.  DesltsU  et  dL,  8L.  C.  R.  174, 
Q.  B.  1858. 

141.  Theopposant  was  the  transferee  of  one 
half  of  a  hypothecary  claim  against  the  defen- 
dant, but  the  person  from  whom  he  received, 
having  been   paid  his  remaining  half  of  the 


claim,  gave  a  discharge  to  the  defepnnt  Id 

feneral  terms,  extending  evidently  tp«4ne  whole 
ebt,  which  the  defendant  caused  to  be  registereii. 
On  the  sale  of  the  property  in  satisfaction  of  the 
claim  of  a  subsequent  mortise,  the  opposant 
claimed  to  be  collocated — ^la,  that,  unoerthf 
discharge  given  to  the  defendant,  he  could  noi 
be  collocated  in  preference  to  the  plaintiffs,  as  he 
had  no  further  right  of  mortgage.  Warren  tt 
al.  V.  Daly  et  al.  &  DerouselTe,i  L.  C.  R.  119^ 
S.  C.  1857. 

142.  And  where  the  plaintifl^  obtained  jud^ 
ment  against  the  defendant  for  the  balance  oC 
the  price  of  sale  of  certain  real  property,  and  on 
proceeding  to  the  sale  and  execution  of  thejodg- 
ment  the  appellant  filed  an  opposition,  bas«d  cki 
a  notarial  transfer  of  the  claim  on  which  plaJL- 
tiffs  had  sued,  and  demanding  that  the  sheriti 
be  ordered  to  suspend  his  proceedings,  and  thai 
it  be  declared  null  and  voia,  unless  the  plaintii: 
preferred  that  the  sale  should  be  made  in  tht 
name  of  the  appellant — Held,  that  the  oppo-)i* 
tion,  being  in  tne  nature  of  an  interventioD  lu 
preserve  the  rights  of  the  opposant  under  the 
transfer,  was  well  founded,  and  was  maiDtaiD^l 
with  costs.  Berthelot  v.  Gny  &  The  Montrwl 
and  Bytown  Railway  Company,  2  L.  C.  J.  209^ 
8  L.  C.  R.  305,  Q.  B.  1858. 

143.  Where  a  person  bought  a  claim,  ei>t&h- 
lished  by  a  judgment,  from  the  assignee  of  the 
judgment  creditor,  the  latter  being  insolreni— 
Held,  that  he  had  a  right  to  execute  the  jud^*- 
ment  in  the  name  of  the  original  creditor,  piaii- 
tiff,  notwithstanding  he  had  not  yet  received  hi- 
discharge  from  insolvencv.  Kittson  v.  Delis^t 
&  U Ecuyer &  DdUle k  Vassal,  3  R.  L.69,C.C 
1871 ;  Ins.  Act.  1875,  sec.  69. 

144.  Where  a  number  of  creditors  agreed  tc» 
grant  an  acquittance  and  discharge  to  Uie  cotr- 
mon  debtor  for  lOs.  in  the  £,  and  by  dee"!/ 
transfer  transferred  their  respective  claims,  k- 
reduced,  to  the  plaintiflT,  and  stated  in  thedeti 
that  such  transfer  was  made  for  good  and  ra! li- 
able consideration,  though  in  reality,  as  pn^^^-i 
by  the  plaintififhimself,  tnere  was  nothing  act^ia!-'. 
ly  given  for  the  claims,  but  the  transfer  was  m%  iA 
simply  to  enable  him,  the  plaintiff,  to  act  for  f  ubJ 
creditor  in  the  prosecution  of  their  said  claitr-'^'l 
and  the  receipt  of  the  moneys  that  fell  dctr-i 
Held,  that,  as  regards  the  debtors,  the  plaiodc] 
must  be  held  to  be  the  true  andlawM  holder 
the  claims,  and  as  such,  entitled  to  receive  thel 
amounts  in  question,  and  give  good  and  val>:l 
receipts  therefor.     NauU  v.  Ckarby  el  ai.  In 
L.  C.J.19,S.  C.  R.  1874. 

XVII.  Warranty    in,  tee    ACTIONS 

Garantie. 

145.  A  simple  aaraniie  de  fait  is  a  wamLtj 
of  the  debtor's  solvency  at  the  time  <^  the  tna* 
fer.    Belanger  v.  Binet,  2  Rev.  de  Leg.  ^^ 
K.  B.  1820. 

146.  A  warranty, stipulated  with  the  tran^r/.' 
involves  the  warranty   of  the  existence  d 
debt  which  is  proved  to  have  been  prescr.'i 
prior  to  the  deea  of  transfer.    Dwtegani  r.  C^» 
quetU  et  al.,  2  Rev.  de  Leg.  301,  Q.  B.  IhAL 

147.  Where- defendant  had  transferred  a  mc 
gage  to  plaintiflT,  which,  however,  proved  w 
forged,  and  plaintiff  sued  for  the  recoverv  di  i 
amount  of  the  mortgage  and  lost,  aod  afte^an 
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brought  suit  against  defendant  from  whom  he 
had  received  transfer — Held,  reversing  the  judg- 
ment of  the  court  below^  that  defendant  was 
bound,  in  making  the  transfer,  to  guarantee 
the  existence  of  the  debt  at  the  time  of  the  trans- 
fer. Supple  &  Thomas,  12  L.  C.  J.  93,  Q.  B. 
It^GS;  1576  C.C. 

148.  Where  a  transfer  of  debts  was  made  with 
irarranty  that  the  person  transferrins  would 
pay  the  anMuntin  default  of  the  debtor  doing  so, 
without  obliging  the  transferee  to  discuss  the 
debtor — Hela,  that  the  defendant  had  no  action 
against  the  person  from  whom  he  received,  until 
<lemand  had  been  made  upon  the  original  debtor. 
Labelle  v.  Walker  et  vir.,  18  L.  C.  J.  117  &  6 
B.  L.  256,  S.  C.  R.  1873 ;  1677  C.  C. 


TEANSMISSIOK 

I.  Of  Property  by  Death,  see  SUCCES- 
SION. 

II.  Of  Property  by  Will,  see  WILLS, 
m.  Of  Substituted   Property,  see  SUB- 
STITUTION. 


TEAVELLEES. 

I.  Rights  of,  see  CARRIERS,  Liability  of, 
RAILWAYS,  &c. 


TEEASUEE  TEOVE— fifee   OWNEE- 

SHIP. 


TEEES. 
I.  Rights  oyeb,«c  PROPERTY. 


TEESPASS. 

I.  Action  for,  14^151. 

II.  Action  of,  see  ACTION. 

III.  On  Fisheries,  152. 
r\'.  What  is,  153, 164. 

I.  Actios  for. 

149.  A  private  individual  cannot  support  an 
action  for  a  vote  de  fait,  committed  by  the  open- 
ing of  a  drain  in  a  public  street.  Robitaille  v. 
CdmpbeU,  1  Rev.  de  Leg.  360,  K.  B.  1821. 

15U.  Action  was  brought  for  trespass  by 
making  and  opening  a  road  on  the  plaintiff's 
farm,  and  the  oefenoant  pleaded  tiiat  ne  did  so 
by  order  of  the  road  surveyor,  and  was  entitled 
Uj  a  month's  notice  of  action — Held,  dismissing 
the  plea.  Esinhart  &  McQuillan,  6  L.  C.  R. 
4o6,  Q.  B.  1856. 

151.  The  remedy  for  acts  of  trespass  on  real 
estate  by  persons  not  pretending  to  have  any 
light  of  any  kind  to  the  property  trespassed  on 
is  a  personal  and  not  a  real  action.  Bourget  v. 
Jforw,  1  Q.  L.  R.  191,  8.  C.  1876. 

m.  On  Fisheries. 

152.  To  support  an  action  of  trespass  on  a 
&hery  on  the  oanks  of  the  river  St.  Lawrence, 
poof  of  possession  by  title  from  the  Crown  is 
ittcessary.  Morin  v.  Lefebvre  et  al.,  1  Rev.^de 
i^.  364,  K.  B.  1816JI 


IV.  What  is. 

153.  Where  to  an  action  of  damages  for  hav- 
ing been  bitten  by  defendant's  dog,  the  defendant 
pleaded  trespass,  and  that  the  person  bitten 
was  on  the  defendant's  land  at  the  time — Held, 
that  as  she  had  only  stepped  out  of  the  road  and 
walked  near  defendant's  barn  to  escape  from 
the  mud,  that  there  was  no  trespass,  the  animus 
being  wanting.  Daiidurand  et  ux.  v.  Piiison- 
neaulty  7  L.  C.  J.  131,  S.  C.  R.  1864. 

154.  The  plain tif!*  brought  action  of  trespass 
against  the  city  of  Montreal  for  expropriating  his 
property  for  public  purposes,  contending  that 
they  should  first  have  endeavored  to  obtain  it 
by  voluntary  agreement  and  setting  up  other 
irregularities — Held,  reversing  the  judgment  of 
the  Queen's  Bench,  that  the  action  was  properly 
brought  where  the  verdict  of  expropriation  was 
illegal  and  null.  Bmudiy  &  The  Mayor,  &c.,  of 
Montreal,  8  L.  C.  R.  104,  P.  C.  1858. 

TRIAL— See  CRIMINAL  LAW. 

I.  By  Jury  in  Civil  Cases,  see  JURY. 


TRINITY  HOUSE— &€  MARITIME 

LAW. 

I.  Appeal  from,  see  APPEAL. 


TROUBLE  DE  FAIT. 
I.  What  is,  see  ACTION  en  Complaints. 


TRUNKS. 

I.  Proof  op  Contents,  see  EVIDENCE  in 
Action  against  Carriers. 


TRUSTEES. 

I.  Liability  of,  155. 

II.  Of  Church  Property,  156. 

III.  Of  Montreal  Turnpike  Roads,  157. 

IV.  Of  Quebec  North  Shore  Turnpikb 
Roads,  158. 

V.  Powers  of,  159. 

VI.  To  Insolvent  E.state,  160. 

VII.  Under  Wills,  161. 

I.  Liability  of. 

155.  In  an  action  brought  against  a  seigniorial 
commissioner  for  the  amount  of  a  half  yearns 
approximate  revenue  as  indemnity  for  suppres- 
sion of  lod  et  ventes — Hdd,  that  money  paid 
into  bank  by  the  receiver-general,  to  the  credit  ot 
the  seigniorial  commissioners,  and  upon  which 
they  can  draw  their  cheques,  payable  to  the  law- 
ful recipient,  and  for  a  particular  purpose,  is  not 
money  in  their  hands.  Ramsay  v.  Judah  et  aU, 
2L.  C.J.  251,8.  C.  1858. 

n.  Op  Church  Property. 

156.  Action  was  brought  bv  a  pewholder 
against  two  of  the  trustees  of  the  church  pro- 
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perty  to  compel  them  to  call  a  meeting  of  the 
proprietors  of  the  church  for  the  election  of  three 
other  trustees — Held,  that  the  remedy  was  not 
by  action  but  by  prerogative,  writ,  and  the  action 
was  dismissed.  Smith  v.  Fisher  et  al.,  2  L;  C.  J. 
74,  S.  C.  1857 ;  1022  C.  C.  P. 

in.  Of  Montreal  Turnpike  Roads. 

157.  The  trustees  of  the  Montreal  turnpike 
roads  are  not  subject  to  the  Municipal  Act  of 
1860  in  relation  to  roads.  The  Trustees  of  the 
Montreal  Turnpike  Roads  v.  Bernard,  4  L.  C.  J. 
326,  S.  C.  1860. 

IV.  Of   Quebec   North   Shore    Turnpike 

BOAD. 

158.  Where,  in  an  action  against  the  trustees 
of  the  Quebec  North  Shore  turnpike  road,  the 
plaintiff  seized  money  in  the  Quebec  Bank  to 
account  of  defendants — Held,  that  the  defen- 
dants were  agents  of  the  Grown,  and  that  move- 
able or  immoveable  property  held  by  them  be- 
longed to  and  is  vested  in  the  Crown.  Anderson 
V.  The  Quebec  North  Shore  Turnpike  Road 
Trustees,  14  L.  C.  B.  90,  8.  C.  1863. 

V.  Powers  of. 

159.  One  of  two  trustees  of  a  vessel,  who  are 
alsopart  owners,  may  insure  the  vessel.  Moore 
V.  The  Home  Insurance  Company,  14  L.  C.  J. 
77,  S.  C.  1869. 

VI.  To  Insolvent  Estate. 

160.  Where  an  insolvent  estate  had  been  com- 
mitted to  defendants  as  trustees,  and  the^  had 
subsequently  sold  the  estate  to  one  of  the  insol- 
vents, who  had  undertaken  to  pay  the  creditors 
— Held,  the  trustees  were  not  thereby  absolved 
from  liability  to  account  to  the  creditors. 
Torrancev.  Chapman  et  al.,  6  L.  C.  J.  32, S.  C. 
1861 ;  1713  C.  C. 

VII.  Under  Wills. 

161.  A  testator  may  will  his  property  to  fidu- 
ciary legatees  or  truRtees,  to  oe  by  them  ap- 
plied for  a  public  library  and  news  room,  under 
the  administration  and  control  of  a  corporation 
not  yet  in  esse,  but  to  be  formed  for  that  pur- 

rje"    Prater  &  Abbott  et  al.,  15  L.  C.  J.  l47, 
C.  &  6  B.  L.  366  &  20  L.  C.  J.  19,  P.  C.  1874 ; 
8.38  &  869  C.  C. 


TRUST  FUNDS. 

I.  Investment  of,  see  TUTOBSHIP. 


TURNPIKES— flf66  BKIDGES, 
TOLLS,  &c. 


TUTOR— S66  TUTORSHIP. 


TUTORSHIP— See  CLTtATORSHIP. 

I.  Account  of,  162-164. 

II.  Action  en  Destitution,  165, 166. 

III.  Costs  of  Account  op,  167, 168. 

IV.  How  Conferred,  169,  170. 

V.  In  Action  en  Paternity,  171. 

VI.  Investment  of  Funds,  172, 173. 
Vn.  Legal  Htpothbc  of  Mikor,  174,175. 

VIII.  Legality  of,  176. 

IX.  Nullities  in,  177, 178. 

X.  Opposition  by  Tutor  ad  Hoc,  see  OP* 
POSITION. 

XI.  Procedure  in  Matters  of,  179. 

XII.  Begistration  of,  180, 181. 

XIII.  Bights  of  Father,  182. 

XIV.  Bights  of  Mother,  183. 

XV.  Termination  of,  184. 

XVI.  To  Substitution,  185. 
XVH.  Tutor. 

Action  against,  186-190. 
Action  by,  191, 192. 
Election  of,  193. 
Inventory  by,  194-196. 
XeflW/i7yo/;  197-201.' 
Powers  of,  202-208. 
Sale  by,  209. 
Second,  210. 
XVIII.  Tutor  ad  hoc. 
Powers  of,  2\\,2n, 
When  Necessary,  213-215. 

I.  Account  of. 

162.  In  an  action  by  a  minor  againf^t  \..* 
tutor  to  account,  to  which  the  defendant  piead^i 
that  he  had  already  accounted,  and  theaccoor.; 
had  been  accepted  bv  the  plaintiff— ITeid,  ih&t 
the  account  having  "been  rendered  en  bloc,  tli&: 
it  was  ipso  jure  null  and  void,  and  thai  & 
detailed  account  accompanied  by  vouchers 
would  be  ordered  to  be  rendered.  Ducondv  r. 
Bourgeois,  2  L.  C.  J.  104,  S.  C.  1858;  311 
C.  C. 

163.  A  settlement  between  a  tutor  and  }ii^ 
wards,  based  on  an  incorrect  inventory,  niade 
while  the  age  of  the  children  was  still  uncertair , 
will  not  be  t«et  aside  if  the  transaction  has  httu 
confirmed  by  snbse<}uent  transactions  betwer& 
the  parties  at  a  period  when  the  minors  ai^  o:* 
full  age,  have  ceased  to  be  under  the  contrijl  ji 
their  tutor,  and  have  acknowledged  that  tbr- 
inventory  was  incorrect.  Motz  &  Moreau,  !» 
L.  C.  B.  84,  P.  C.  1860. 

164.  A  pupil  become  of  age  may  refej  to  the 
decision  of  arbitrators  any  diilerence  betwt^a 
him  and  his  tutor  concerning  the  accouM 
rendered  bv  the  latter,  and  this  reference  q«J 
not  be  absolute,  but,  in  the  interests  of  the  miner, 
in  order  to  protect  his  rights  as  a^inst  the  tutor. 
LaporU  v.  Laporie,  3  B.  L.  37,  S.  C.  1871 ;  Zlt 
C.  C.  &631  C.  C.P. 

II.  Action  en  Destitution. 

165.  In  an  action  en  destttuHon  deiuUtU  \.y  a 
person  who  was  in  no  way  related  U>  the  minor—; 
Held,  that  a  stran^r  was  not  oonrntent  ;•> 
bring  such  action .    O*  Meara  exp.  A  MeCieoeif* 
1  L.  C.  J.  196,  S.  C.  1867  j  286  C.  C. 

166.  The  proper   procdMing  to  obtain  «■ 


UT.  Costs  of  Accocnt  op. 

IfiT.  A  tutor  who  is  ordered  to  render  an 
JCCOiiDt  of  his  tutorship  is  not  liable  for  the 
cwu  of  the  demand  if  he  have  not  contested  it. 
ImttU  &  LoiatUe,  10  L.  C.  J.  258,  S.  C.  R. 
IMS. 

IS8.  And  the  decision  of  the  question  is  not 
Iflteren  to  the  discretion  of  the  court.  lb.  &. 
418  C.C.  P. 

IV.   How  C0KFEIlR£D. 


16}.  Un  B  coDteetatiou  between  the  maLernal 
mil  paternal  grandfathers  of  certain  minors, 
btilh  of  whom  had  been  appointed  tutor,  one  in 
Ihe  diMrict  of  Three  Rivera  and  the  other,  the 
appellant,  in  the  district  of  Hontreal — Held, 
among  other  things,  that  the  onl;  tutorship  in 
k>«*r  Canada  was  dative,  and  was  conrerred  by 
the  iidge,  who  was  bound  to  act  b;  the  friends 
of  Ibe  minors,  but  was  only  bound  to  consult 
ilKtn  in  order  to  aid  thein  in  their  decision. 
BffltufeJ  A  Dunn,  5  I>.  C.  R.  344,  Q.  B.  1855. 

ro.  And  held,  also,  that  such  tutorship 
iDu^t  be  conferred  by  the  judge  of  the  district 
in  i^bich  the  father  of  the  minors  last  had  hia 
domicile,  such  domicile  continuing  to  be  the 
cicm.oile  of  the  children,    lb. 

V.  In  Action  kn  PATERSirfi. 

ni.  Where  a  woman  sues  to  have  the  civil 
■lati^of  her  children  established,  she  must  join 
ivtih  her  in  the  action  a  tutor  ad  hoc  to  the 
child,  or  be  herself  appointed  tutrix.  Qiroux  v. 
Bftirf,  5  R.  L.  439,  S.  C.  1874 ;  304  C.  C. 


^I.  Ikvestment  o 

172.  The  li 
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allows  a  tutor  or  curator  six 
m«iihs  to  find  an  investment  of  trust  funds. 
MrKenzie  &  Taylor,  9  L.  C.  J.  113,  Q.  B.  1868 ; 
1HA295C.  C. 

173.  And  with  regard  to  the  demand  of  a 
ilaintiffin  an  action  against  a  tutor  to  account 
Sir  interest  on  an  investment,  in  order  to  pro- 
•tmnce  on  the  Itgality  of  transfers  accepted  bv 
tie  delendanC  as  curator,  it  isnecessary  that  all 
ue  parties  be  brought  into  the  case.    lb. 

vn.  Lkgai,  Hypothec  of  Minor. 

174.  The  legal  hypothec  acquired  by  the 
ninoron  the  property  of  his  tutor  by  the  regis- 
Iraiion  of  the  tutorship  is  a  simple  guarantee 
■or  the  proper  administration  of  his  property 
during  the  continuance  of  the  tutorship,  and 
only  ninde  the  property  of  the  tutor  lor  the 
Mance  which  may  be  shewn  to  exist  in  f^vor 
ul'  the  minor  at  the  termination  of  the  tutorship. 
Jonet  V.  Piedalu  &  Piedabt,  5  R.  L.  354,  S.  C. 
1074;  2030  C,C. 

175.  And  where  tbe  property  of  the  tutor  is 
•old  dunne  the  continuance  of  the  tutorship,  the 
iDlor  ad  hoc  cannot  claim  to  be  collocated  in 
vinue  of  the  legal  hypothec  poseeesed  by  the 
minor  for  moaey  belonging  to  the  minor,  under 
the  adrainietiBtion  of  the  tutor ;  he  can  only  ask 


that  subsequent  creditors  be  collocated  on  the 
condition  01  givingsecurity  to  return,  at  the  ren- 
dering of  the  Anal  account  of  the  tutor,  such 
moneys  as  then  nay  be  found  due  to  the  minor. 

Vni.   LtOALlTTOr. 

176.  Minors  who  have  never  resided  in  the 
province  of  Quebec,  neither  before  nor  at  the 
time  of  nomination  of  tutor,  may,  nevertheless, 
be  provided  with  a  tutor  according  to  the  laws 
of  this  province.  Brook  et  al.  v.  Bloomfield 
etqual.,  6  R.  L.633,  Q.  B.  1874. 

IX.  Nullities  in, 

177.  On  appeal  from  a  decision  of  the 
Superior  Court,  setting  aside  a  tutorship  con- 
ferred in  Montreal  and  maintaining  one  eonfei^ 
red  in  Three  RiverB — Beld,  revsrsing  the  judg- 
ment of  the  court  below,  that  a  tutorship  was 
not  annulled  because  oneof  the  c^ndlathers  was 
not  called  into  the  meeting  of  mends  and  rela- 
tions, and  that  the  said  tutorship  ought  to  be 
set  aside  if  the  interests  of  the  minors  be  not 
affected  by  the  omission.  Beaudet  &  Dunn,  5 
L.  C.  B.  .144,  (J.  B.  1855. 

178.  And  held,  also,  that  in  the  event  oftwo 
tutorships  being  conferred  in  two  jurisdictions, 
the  court  called  to  adjudicate  upon  the  one  in 
it«  juriadiction  may  and  is  bound  to  pronounce 
equally  on  the  validity  of  the  other,  if  the  same 
is  brought  into  question,    lb. 

XI.    PR0CG9DRE  IN  MATTf:itS  OF. 

179.  A  tutor  must  be  superseded  in  the 
manner  directed  bv  the  statute  41  Geo.  III.  cap. 
7,  but  appeal  te  the  proper  remedy,  if  the  ap- 
pointment of  the  tutor  has  not  been  properly 
made.  DarraiM  v.  Fountier,  3  Rev,  de  Wg. 
365,  K.  B.  1819, 

Xn.   REOISTBiTION  OF, 

180.  Where  an  opposition  afin  de  consereer  had 
been  filed  by  the  tutors  to  certain  minor  children, 
and  the  plaintiff  demurred  on  the  ground  that 
there  was  no  alle^tion  that  such  tutorship  had 
been  registered— Be W,  dismissing  the  demurrer, 
that  the  24th  section  of  the  Regiatry  Ordinance 
4  Vic.  cap.  .10,  prohibiting  the  maintaining  or 
bringing  of  any  action  on  the  part  of  a  tutor,  in 
the  absence  of  the  registration  of  his  tutorship, 
had  no  application  to  such  an  opposition  as  had 
been  filed  in  the  present  case,  Xorland  v. 
Doritm  &  SauvS  el  vic.,  5  L.  C.  J.  154,  S,  C. 
1863 ;  304  C  C, 

181.  Where  a  tutor  had  been  appointed  to 
accept  a  donation  and  to  collect  interest  arising 
from  an  obligation — Seld,  that  he  could  not 
maintain  an  action  at  law  until  his  tutorship 
had  been  registered.  Lannlandi  v.  Sla/afieM 
et  al;  7  L.  C:  J.  45,  S,  C.  1862 ;  304  C.  C. 

XIU.  BiOBTS  OP  Father. 

182.  On  an  opposition  filed  by  the  father  as 
the  natural  tutor  of  his  children — Held,  that 
as  only  tutors  who  have  been  regularly  ap- 
pointee! as  such  were  known  to  our  law  that  the 
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opposant  had  no  rights  which  would  enable 
hira  to  proceed  in  such  a  quality.  Fletcher  v. 
GaUneau  &  GaimeaUy  1  L.  C.  J.  100, S.  C.  1867  ; 
249  C.  C. 

XIV.  Rights  of  Mother. 

183.  Where  a  mother  petitioned  to  have  the 
tutorship  of  her  children,  conferred  upon  the 
defendant  at  a  meeting  held,  as  she  alleged, 
without  notice,  annuUai  and  set  aside,  and 
it  was  proved  that  she  was  intemperate  and  dis- 
solute m  her  habits,  and  had  been  frequently 
arrested  for  drunkenness,  and  was  altogether  an 
unfit  person  to  have  the  care  of  her  children, 
who  were  neglected  by  her  and  left  in  a  state 
of  destitution  and  that  the  tutorship  had  been 
ordered  solely  for  the  welfare  of  the  children — 
Heldy  that,  as  there  was  no  objection  taken  as 
to  the  fitness  of  the  tutor  appointed,  and  as 
there  appeared  no  irregularity  in  the  proceedings, 
the  tutorship  would  M  confirmed  and  the  peti- 
tion was  dismissed.  Mitchell  &  Brown  et  a/.,  3 
L.  C.  J.  Ill,  S.  C.  1859. 

XV.  Termination  of. 

184.  Where  a  woman  who,  with  her  second 
husband,  was  appointed  joint  tutrix  and  tutor 
of  the  children  of  her  first  husband,  and  having 
her  second  husband  surviving — Held,  that  the 
death  of  the  mother  dissolved  the  tutorship 
thus  created,  and  an  action  against  the  husband 
in  his  quality  of  tutor  woula  not  lie.  Breault 
v.  Barbeau  et  al.  &  Breault,  17  L.  C.  J.  48, 
P.  C. 1873. 

XVI.  To  Substitution. 

185.  In  an  action  under  a  deed  of  donation — 
Held,  that  a  tutor  to  a  substitution,  impleaded 
in  that  capacity,  represents  all  the  appelUs  to 
the  substitution,  in  a  case  where  such  appelUs 
are  not  mentioned  by  name  in  the  instrument 
creating  the  substitution.  Castongtiay  &  Cos- 
ionguay,  14  L.  C.  R.  308,  Q.  B.  1857. 

XVn.  Tutor. 

186.  Action  Against. — In  an  action  to  ac- 
count against  a  tutor  the  oath  of  the  defendant 
as  to  the  dSpeiises  modiques  is  a  suflieient 
voucher.  Racine  v.  Racine,  1  Rev.  de  Leg.  351, 
K.  B.  1810. 

187.  A  tutor  sued  in  an  action  to  account 
may  plead  that  he  has  rendered  an  account  be- 
fore the  bringing  of  the  action,  renew  his  account 
in  court,  and  conclude  that  his  said  account 
be  declared  |;ood  and  valid  and  the  plaintiff  be 
condemned  m  costs.  Trudel  et  ah  &  Roy,  4 
L.  C.  R.  222,  S.  C.  1853. 

188.  But  in  another  action  to  account — Held, 
not  competent  for  the  defendant  to  plead  that 
he  had  acknowledged  himself  bound  to  render 
an  account,  and  that  further  he  had  rendered 
an  account  by  which  he  acknowledged  a  cer- 
tain balance  and  for  which  be  confessed  judg- 
ment. Aubin  V.  Lislois,  4  L.  G.  K.  226,  S.  G. 
1864. 

189.  Held,  on  certiorari,  that  an  action  before 
a  commissioners  court,  praying  for  a  condemna- 


tion of  £6  68.  for  an  account  of  the  defendantV 
gestion  as  tutor,  that  a  judgment  condemning  the 
defendant  to  pay  a  sum  of  money  would  be 
quashed.  De  Moniigny  ezp.,  6  L.  G.  B.  4^, 
8.  C.  1866. 

190.  It  is  not  competent  for  a  minor,  becoipf 
major,  to  bring  an  action  against  his  tutor 
for  a  specific  sum  of  money,  which  appears*  hr 
the  tutor's  account,  pending  his  administratioD 
as  tutor,  to  be  a  balance  due  by  the  tutor  at  t 
specified  date  during  the  administration. 
Bureau  v.  Moore,  17  L.  C.  J.  236,  S.  C.  lb<3; 
310  C.  C. 

191.  Action  by. — A  plaintiff  who  sues  ir.m 
action  en  autre  droit  must  make  proof  of  hi< 
authority,  and  a  tutor  must  therefore  file  an  icte 
de  tuteile  with  his  declaration.  Lus  v.  Svjiu 
1  Rev.  de  Leg.  350,  K.  B.  1821. 

192.  Where  a  tutor  to  a  substitution  brotgli: 
action  to  have  the  usufruct  declared  forfeit€d  kh 
the  ground  of  abuse,  and  the  plea  was  that  ibert* 
was  no  leeal  substitution  created,  and,  eecoviU. 
that  tbe^aintiff  had  been  wrongfully  appoi'ited 
tutor — Held,  ignoring  the  pleas,  that  tne  tutor 
had  no  right,  as  such,  to  bring  such  an  accion. 
having  no  interest  »<  proprietor,  and  the  anioL 
would  therefore  be  di  missed  with  costs.  OamUier 
V.  Boudreau  et  al,  3  L.  C.  J.  54,  S.  G.  1857. 

193.  Election  of. — The  election  of  tuton^  t-^ 
minors  must  take  place  at  the  domicile  o^  tht- 
minors.  Gauthier  exp.,  17  L.  G.  J.  17,  S  C 
1873;  249  C.C. 

194.  Inventory  by. — The  plaintiff  by  his  ac- 
tion among  other  tnings  demanded  the  nnl  it,^ 
of  a  settlement  between  him  and  his  tutor  n 
his  coming  of  age,  on  the  ground  of  nullitie  .n 
the  inventory  on  which  it  was  based — -flWA  n 
the  Superior  Gourt,  that,  where  a  second  mo- 
had  been  appointed,  an  inventory  made  vritauu: 
calling  in  the  first  tutor  was  null,  and,  if  luch 
subrogate  tutor  was  himself  a  minor,  and  tbf 
bailiff  who  estimated  the  chattels  mentioned  ii 
the  inventory  was  not  sworn,  the  inventory  ta^' 
null ;  and  the  inventory  was  null  also  on  te 
ground  of  false  valuations  and  omissions,  avi 
all  transactions,  settlements  and  acquittance^ 
founded  upon  such  inventory  were  null  de  plan-' 
Moiz  V.  Moreau,  7  L.  G.  R.  147,  S.  G.  185o  ;  2?: 
et  seq.  G.  G. 

195.  But  held,  in  appeal,  that  such  nullitif: 
were  no  evidence  of  fraud,  and  that  witbou 
fraud  the  errors  and  omissions  alleged  copI- 
only  give  rise  to  a  demand  in  rectificaUon.  an 
that  therefore  the  respondent  had  no  right  t> 
bring  suit  demanding  the  nullity  pf  the  settk 
ment.  Moreau  &  Moiz,  7  L.  G.  R.  147,  Q.  B 
1857. 

196.  And  held,  by  the  Privy  Gouncil,  that 
the  minor  having  allowed  ten  years  to  elaps<: 
since  the  settlement  in  question,  and  hanr.^ 
since  had  other  transactions  with  the  tutor,  vnii- 
out  any  demand  being  brought^  he  must  be  )»V* 
to  have  ratified  the  settlement  and  to  ha^- 
waived  his  right  to  such  action.  lb.,  &  !■ 
L.  G.  R.  84,  P.  G.  1860. 

1 97.  Liability  of. — If  there  is  no  special  uoder 
taking  or' covenant  on  the  part  of  a  tutor  whr.. 
acting  for  his  pupil,  it  is  uie  minor  who  ix»-j 
tracts  by  the  ministry  of  the  tutor,  and  no  actxrl 
therefore  can  be  maintained  for  damages  a^ain*-*! 
a  tutor  for  breach  of  a  contract  of  marriage  l«{ 
him  executed  for  and  on  behalf  of  his  pup- 
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TuTcoite  V.  Gameau,  1  Rev.  de  Leg.  350  &  2 
Rev.  de  lAs.  126,  K.  B.  1812,  &  Chahot  v. 
MorrisetUy  2  Rev.  de  Leg.  206,  K.  B.  1812. 

198.  W^here  action  was  brought  against  a  tutor 
personally,  by  a  witness  in  a  case  in  which  the  de- 
fendant was  a  party  only  as  tutor  to  a  substitu- 
tion, for  the  amount  of  the  plaintiff's  taxation  as 
euch  witness — Held^  that  tne  action  would  not 
lie.  Dagenais  v.  Gauthier,  11  L.  C.  R.  281, 
C.  C.1861. 

199.  From  the  moment  a  tutor  uses  for  his 
own  profit  the  moneys  coming  into  his  hands, 
however  soon  that  may  be  after  his  appoint- 
ment, he  is  liable  for  interest  thereon.  Macicenzie 
&  raytor,9  L.  C.  J.  113,  Q.  B.  1865;  296  C.  C. 

200.  And  where  a  party  deposited  the  funds 
belonging  to  his  tutorsnip  m  his  name  in  a  bank, 
And  afterwards  from  day  to  day  drew  out  the 
funds  as  if  they  were  His  own,  he  was  held 
bound  to  show,  Tf  he  could,  that  he  had  so  drawn 
out  the  funds  for  the  purposes  of  the  trust,  and 
in  default  of  doing  so  lie  must  be  held  li^ible  for 
the  interest  thereon.    lb. 

201.  Where  a  woman  had  been  appointed 
tutrix  to  her  minor  children,  and  having  first 
accepted  the  community  under  benefit  of  inven- 
tory, renounced  it,  and  the  creditors  of  her  de- 
oea^  husband  brought  action  against  her  in 
her  said  quality  for  an  amount  due  to  her  late 
husband's  estate,  and  she  was  called  upon  as 
iters  saisie  to  declare  what  money  she  had  in 
her  hands  personally  belonging  to,  or  due  to,  her 
said  minor  children — Held,  that  her  declaration 
thereon  could  not  be  contested,  but  that  any 
claim  against  her  munt  be  settled  by  direct 
action.  Vorion  v.  Dumont  es  qual.  &  thimoni 
k  Dorian,  3  R.  L.  60,  Q.  B.  1870. 

202.  Powers  of. — A  tutor  or  guardian  to 
children  resident  in  a  foreign  country,  if  duly 
appointed  accord in[^  to  the  Taw  of  this  country, 
can  support  an  action  on  their  behalf.  Allen 
V.  Coltnum,  1  Rev.  de  Leg.  346,  K.  B.  1811. 

203.  A  tutor  in  a  hypothecary  action  may 
file  a  plea  of  abandonment  for  his  plea,  but  it 
must  be  founded  on  un  avis  de  parents.  Tach6 
v.  Leoasseur,  3  Rev.  de  Leg.  38,  K.  B.  1812. 

204.  A  contract  of  sale  executed  bv  a  tutor 
on  behalf  of  his  pupil  without  an  cms  de  parents 
is  null  and  void.  Normandeau  v.  Amblement, 
2  Rev.  de  Leg.  207,  K.  B.  1813 ;  297  C.  C.  &  Q. 
36  Vic.  cape.  17  &  18. 

205.  Where  a  tutor  had  sold  certain  shares 
of  bank  stock  belonging  to  his  ward,  tliere  being 
nothing  in  her  circumstances  to  necessitate  his 
doing  so,  ^nd  on  her  attaining  her  majority 
action  was  brought  to  set  aside  the  sale — ffela^ 
confirming  the  judgment  of  the  court  below,  that 
the  tutor  had  exceeded  his  powers  in  selling  the 
stock  io  question,  and  that  the  sale  was  abso- 
lutely DQil  and  void.  The  Bank  of  Montreal 
A  Simpson  et  vir.,  5  L.  C.  J.  169  &  10  L.  C.  R. 
225,  (2.  B.  A  6  L.  C.  J.  1  &  11  L.  C.  R.  377, 
P.  C.  1861 ;  297  C.  C.  &  Q.  33  Vic.  cap.  32  &  Q. 
36  Vic.  caps.  17  &.18. 

206.  A  tutor  cannot  legally  appear  without 
being  s|>ecially  authorized  by  the  court.    Bes- 


semer &  DeBeavjeUy  16  L.  G.  J.  224,  Q    B. 
1872;  306  C.  C. 

207.  But  a  tutor  has  a  right,  when  duly 
authorized,  to  take  up  an  instance  in  and  pro- 
secute an  action  en  portage  already  begun  by 
the  auieurs  of  the  minor.  Chitting  &  Jordan, 
19  L.  C.  J.  139,  Q.  B.  1875;  306  C.  C. 

208.  And  in  such  case  the  deputy  prothono- 
tary  has  jurisdiction  to  grant  such  authorization, 
lb. 

209.  Sale  by. —  The  sale  of  a  bailleur  defonds 
claim  by  a  tutor  without  authorization  of  a 

i'udge  is  invalid.    Pollico  esqual.  v.  Elvidge,  13 
J.  C.  J.  33.3,  8.  C.  1869 ;  297  et  seq.  C.  C.  &  Q. 
36Vic.  caps.  17&18. 

210.  Second.--lu  an  action  by  an  heir  against 
the  widow  of  his  tutor,  some  years  after  the 
death  of  the  tutor,  to  set  aside  a  settlement  of 
accounts  of  tutorship  based,  as  he  alleged,  upon 
an  inventory  which  was  null — Held,  that  so 
long  as  a  first  tutorship  exists  a  second  cannot 
take  place,  and  that  all  the  acts  done  by  a 
second  tutor  are  null.  Motz  v.  Moreau,  5 
L.  C.  R.  433  &  7  L.  C.  R.  147,  S.  C.  1857. 

XVIII.  Tutor  ad  Hoc. 

211.  Powers  of. — Where  a  petition  en  desti- 
tution de  tutelle  was  brought  by  a  tutor  ad  hoe 
to  a  minor,  who  alleged  in  his  petition  that  the 
minor  had  no  relatives  in  Canada,  and  the  de- 
fendant contested  the  petition  on  the  ground 
that,  not  being  a  relative  himself,  the  petition 
could  not  be  maintained,  the  demurrer  was  dis- 
missed on  the  ground  that  the  want  of  relatives 
having  been  alleged,  took  the  petition  out  of  the 
ordinary  rule  limiting  it  to  relatives  and  next  of 
kin.  Dorly  v.  Waraley  et  al.,  3  L.  C.  J.  72, 
S.  C.  1858. 

212.  A  tutor  ad  hoc  cannot  bring  an  action 
of  breach  of  promise  of  marriage  for  a  minor 
who  has  no  tutor,  and,  were  he  able,  he  would 
first  be  obliged  to  register  his  act  of  tutelle. 
Brotisseau  v.  Bedard,  3  R.  L.  447,  S.  C.  1871. 

213.  When  Necessary. — Where,  to  an  action 
by  the  executors  under  a  will,  one  of  the  pleas 
was  to  the  effect  that  a  tutor  ad  hoc  should  have 
been  appointed  for  the  purposes  of  the  suit — 
Held,  tnat  there  being  one  tutor  ad  hoc  already 
appointed  for  the  purpose  of  protecting  the  in- 
terests of  the  minors  under  the  will,  that  another 
was  not  necessary  for  the  purpK>6es  of  the  action. 
Forsyth  et  al.  v.  Williams  et  al.,  1  L.  G.  R. 
102,8.  C.  1849. 

214.  In  an  action  in  partition  of  the  property 
of  a  community  in  which  minor  children  are 
concerned,  the  minors  should  be  represented  by 
a  tutor  cut  hoc,  appointed  to  answer  such  de- 
mand in  their  behalf.  McTamsh  &  Pyke  et  al., 
3L.  C.  R.  101,  Q.  B.  1853 ;  305  C.  C. 

215.  A  tutorship  ad  hoc  to  a  minor,  whose 
father  is  still  living,  and  capable  of  being  ap- 
pointed tutor,  is  nun.  The  Corporation  ae  St. 
Norberi  d^Arthabaska  v.  Chamfaux  &  The 
Corporation  de  St.  Norbert  d^Arthabaska  v. 
Pacaud,  1  Q.  L.  R.  376,  8.  C.  R.  1874. 
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ULTRA  VIRES. 

I.  What  is. 

1.  Where  action  wa»  brought  against  certain 
school  commisHioners,  on  an  obligation  given 
bj  them  for  the  balance  of  the  costs  of  the  erec- 
tion of  a  school  house,  as  claimed  by  the  con- 
tractors, it  was  proved  that  such  balance  was  in 
excess  of  the  amount  thej  were  authorized  to 
speiAl — Held,  confirming  the  decision  of  the 
court  below,  that  they  could  not  be  compelled 
to  pay.  Adams  &  The  School  Commissioners 
of  ike  Municipality  of  Bamsion,  4  L.  C.  J. 
363  &  11  L.  C.  R.  46,  Q.  B.  1860;  360  C.  C. 

2.  Action  was  brought  in  the  Recorder's  Court 
in  Quebec  to  recover  the  sum  of  $500  for  duty 
imposed  upon  the  defendant  as  agent,  in  the 
said  city,  of  the  Provincial  Fire  Insurance  Com- 
pany. The  defendant  resisted  on  the  ground 
that  the  tax  was  illegal,  inasmuch  as  it  did  not 
appear  to  have  been  passed  at  a  regularly  con- 
vened meeting  of  the  city  council,  or  at  a  time 
when  the  council  had  any  right  by  law  to  impose 
a  tax  on  agents  of  insurance  companies,  and  that 
such  tax  therefore  was  ultra  vires.  The  recorder 
pronounced  in  favor  of  the  city  in  full,  and  in 
appeal — Held,  that,under  2  Vic.  cap.  63,  thecoi^ 
poration  had  the  power  to  impose  such  tax,  but 
that  the  by-law  in  question  was  passed  previous 
to  the  existence  of  such  statute  and  at  a  time  when 
the  corporation  did  not  possess  the  power,  and 
consequently  that  the  judgment  of  the  recorder 
must  be  reversed  with  costs.  Henderson  &  The 
Mayor,  d:c.,  of  Quebec,  15  L.  C.  R.  116,  Q.  B. 
1864. 

3.  Neither  the  mayor  nor  the  clerk  of  the 
city  of  Montreal  have  the  power  to  cancel  the 
leases  made  by  the  corporation,  and  such  deeds 
of  cancellation,  if  made,  are  ultra  vires.  Smith 
&  McShane,  15  L.  C.  J.  203,  S.  C.  1871 ;  Q.  37 
Vic.  cap.  51.,  sees.  54  &  123,  s.s.  28. 

4.  A  municipal  corporation  incorporated  un- 
der a  special  act  of  the  legislature  has  not  the 
right  to  pass  a  resolution  or  by-law  exempting 
manufacturing  companies  from  taxes,  unless 
such  powers  are  specially  conferred  by  the  act  of 
incorporation,     the  Attorney  General  v.  TJit 


Corporation  of  Iberville,  6  R.  L.  241,  S.  C.  1874 
&  943  M.  C.  &  Q.  36  Vic.  cap.  21,  sec.  30. 

5.  On  an  exception  to  the  form,  filed  on  the 
ground  that  the  female  plaintiff  had  been 
authorized  a  ester  en  justice  by  the  deputy  pot)- 
thonotary — Held,  that,  as  the  said  antfaorization 
did  not  set  forth  that  it  was  granted  in  the 
absence  of  the  judge  of  the  district,  in  accord- 
ance with  art  465  of  the  Code  ofPrcMsednre,  that 
it  was  ultra  vires,  and  the  exception  was  main- 
tained. Dub^  V.  Mazuretie,  5  R.  L.  247,  S.  C,  k 
Filion  V.  Lacombe,  5  R.  L.  248,  C.  C.  1871. 
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UNION. 

I.  Or  Actions,  see  ACTION. 

II.  Of  Executions,  see  EXECUTION 


UNITED  STATES. 

I.  Extradition  with,  see  EXTRADITION'. 
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USEFUL  PROCEEDING. 

I.  What  is,  see  PEREMPTION. 
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I.  Acceptance  of,  6. 

II.  Costs  of  Inventory,  7,  8. 

m.  Donation  of,  see  DONATION.    . 
IV.  Duties  of  Usufructuary,  9. 

y.  iMPROTElfENTS,  10. 

VI.  Mutual  Donation  of  by  Contract  of 
Marriage,  see  MARRIAGE  CONTRACTS. 

VII.  Of  Bank  Stock,  11,  12. 

Vm.  Partition  of,  see  PARTITION. 

IX.  Rights  of  Usufructuary  for  Repairs, 
kc,  13. 

X.  Terhination  of,  14. 

XI.  Transfer  of,  15. 

I.  Acceptance  OF. 

6.  Until  a  legacy  of  a  usufruct  is  accepted, 
either  expressly  or  by  implication,  the  rent  which 
constitutes  the  usunruct  is  not  subject  to  ^ar- 
niefament.  Baurdoinv.  Jodoin  &  l)usseault,4: 
R.  L.  480,  C.  C.  1872. 

II.  Costs  of  Inventory. 

7.  A  universal  donee  of  a  usufruct  by  con- 
tract of  marriage  is  held  to  advance  the  costs  of 
inventory  of  the  goods  subject  to  such  usufruct. 
Pretost  V.  Forget,  12  L.  C.  J.  64  &  4  C.  L.  J. 
61,C.  C.  1868. 

8.  And  the  fees  of  the  notary  employed  by 
the  heirs  in  making  such  inventory  form  part  of 
the  costs.    lb. 

IV.  Duties  of  Usufructuary. 

9.  In  an  action  against  the  usuiructuary  by 
the  proprietor  to  compel  her  to  repair  and  place 
the  property  in  good  order  and  condition,  as  in 
and  by  a  life  lease  of  the  property  she  was 
obliged  to  do,  or  in  default  thereof  to  be  con- 
demned in  damages — Held,  that  the  proprietor 
had  no  such  right  of  action,  and  the  demurrer 
of  the  defendant  to  that  effect  was  maintained 
with  costs.  McGinnis  v.  OhoqueiUy  6  L.  C.  J. 
99,8.  C.  1864;  480  C.C. 

« 

V.  InPROTElfENTS. 

10.  Where  a  usufruct  of  real  property  had 
been  seized  in  the  hands  of  a  third  party  who 
filed  a  claim  by  opposition  for  improvements,  he 
having  the  enjoyment  of  the  usufruct  for  five 
vears — Heldy  on  contestation,  confirming  the 
judgment  of  the  court  below,  that  a  proportion 
only  of  the  value  of  the  improvements  would  be 
allowed  him,  based  on  the  mcreased  value  given 
to  the  usufruct,  and  that  in  such  case  he,  the 
opposant,  vrould  have  to  pay  costs.  Fauieux  & 
Boston,  9  L.  C.  R.  263,  Q.  B.  1869. 

Vn.  Of  Bank  Stock. 

11.  The  usufructuary  of  shares  in  a  bank  is 
entitled  to  the  share  or  proportion  of  profits 
applicable  to  such  shares,  realized  by  the  bank 
on  the  sale  of  all  such  shares  of  the  increased 
capital  stock  as  were  unsubscribed  for  by  those 


entitled  to  do  so.    Ross  et  vir,  v.  Esdaile  ei  al.,. 
17  L.  C.  J.  301,  S.  C.  1873. 

12.  The  usufructuary  of  shares  of  stock  in  the- 
Bank  of  Montreal  is  entitled  to  all  the  divid- 
ends and  profits  of  all  the  new  shares  of  stock 
unsubscribed  for,  under  the  privil^e  granted  by- 
the  bank  to  the  holder  of  the  origmal  shares  as 
subscribed.  Hargrove  v.  Clousion  H  al.,  18- 
L.  C.  J.  290,  S.  C.  1874. 

IX.  Rights  of  Usufructuary  for  Repairs,. 
&c. 

13.  The  plaintiff  and  his  wife,  who  were  the- 
usufhictuanes  by  will  of  two  houses,  of  which 
the  property  was  in  the  children  of  the  testator,.. 
brought  action  against  the  tutors  of  the  children 
for  the  value  of  repairs  made  to  the  houses  in 
queBtion—Held,  that  they  could  only  recover 
the  costs  of  the  larger  repairs  and  the  repairs 
necessary  for  the  preservation  of  the  property^ 
and  for  useful  improvements  in  so  far  as  the 
property  derived  value  from  them  at  the  time 
of  the  opening  of  the  substitution,  but  that  such 
repairs  and  improvements  were  repayable  entire, 
even  Chough  tney  should  have  ceased  to  exist 
attheopenmg  of  the  substitution,  provided  they 
had  not  so  ceased  to  exist  by  default  of  the- 
usufructuary.    Lqfontaine  v.  Suzor  et  al.,  11 
L.  C.  R.  388,  S.  C.  1861 ;  468  C.  C, 

X.  Termination  of. 

14.  Where  a  seizure  was  placed  upon  an  im- 
moveable, of  which  the  wite  of  the  defendant 

Cessed  the  usufruct,  but  upon  which  the 
)and  had  caused  a  house  to  be  erected — 
Held,  confirming  the  judgment  of  the  court 
below,  which  maintained  the  Opposition  of  the 
wife,  that  the  construction  of  the  house  did  not 
cause  such  a  change  in  the  property  as  to  put 
an  end  to  the  usufruct.  Little  v.  Diganard,  12: 
L.  C.R.  178,  Q.B.  1861. 

XI.  Transfer  of. 

16.  A  usufructuary  transferred  his  usufruct  of 
the  property  for  seven  years,  and  on  an  execu- 
tion against  him  the  transferee  opposed  the  sale  of 
the  usufruct — Held,iha.t  the  transfer  only  vested 
in  the  opposant  the  mere  enjoyment  of  the  usu- 
fruct and  not  the  property  in  it,  and  his  opposi- 
tion therefore  could  not  be  maintained.  Simp" 
son  ei  al.  v.  Delisle  &  Dorion,  9 L.  C.  R.  69, S.  C.. 
1868. 
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USUEIOUS    CONTEACT.— fifee 
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USUEY.* 

I.  BY6A^KS,16. 

II.  Plea  of,  17. 

III.  Repetition  of  Usurious  Interest,  IS, 

IV.  Right  of  Action  in,  19,  20. 

V.  What  is,  21-26. 


*  The  genera]  laws  of  osury  were  aboliahed  by  itatnta 
22  Tic.  cap.  86,  seo.  2.  See  alio  C.  8.  C.  cap.  58.— £d. 
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I.  By  Banks. 

16.  A  discount  on  a  promissory  note  bj  a 
bank,  in  the  year  1862,  by  paying  the  face  of  the 
note,  less  the  discount,  in  American  greenbacks 
taken  at  par,  and  deducting,  in  addition,  a  com- 
mission of  $10  to  cover  alleged  trouble  in  con- 
nection wHh  previous  renewals,  was  held  not  to 
be  usurious.  The  Eastern  Townships  Bank  & 
Humphrey y  13  L.  C.  J.  156,  Q.  B.  1868. 

II.  Plea  of. 

17.  In  an  action  on  a  promissory  note  against 
the  defendant  as  one  or  a  firm,  who  were  the 
payees  and  endorsers  of  the  note,  it  appeared 
that  the  plaintiff  had  discounted  the  note  in 
-question  for  the  defendant  along  with  other 
notes  made  in  their  favor,  and  had  retained  his 
discount,  in  amount  equal  to  60  per  cent,  per 
Annum  on  the  three  notes.  The  defendant 
pleaded  that  the  excess  of  interest  over  6  per 
'Cent,  should  be  deducted  from  the  note  sued  on, 
the  two  others  having  been  paid  in  ixiW—Held, 
that  the  plea  could  not  be  mamtained,  inasmuch 
as  the  defendant  had  not  established  the  precise 
•excess  obtained  over  the  legal  interest  on  the 
note  in  suit,  and  because  the  defendant's  firm 
were  endorsers  of  the  notes,  and  the  two  notes 
might  have  been  paid  by  the  makers  and  not  by 
the  endorsers.  Malo  v.  WurUUi  9  L.  C.  R.  327, 
S.  C.  1859. 

ni.  Repetition  of  Usurious  Interest. 

18.  In  an  action  on  certain  promissory 
notes  to  which,  the  defendant  pleaded  usury 
and  want  of  consideration,  alleging  tnat  the 
notes  had  been  discounted  by  the  plaintiff^,  who 
had  charged  an  excess  of  rate  of  discount  ex- 
'Ceeding  6  per  cent,  per  annum — Heldy  that, 
under  the  statute  16  Vic.  cap.  80,  the  defendant 
had  no  action  or  plea  in  repetition  of  such 
sums  overcharged,  and  the  plaintiff  had  judg- 
ment for  the  full  amount  of  his  claim.  Malo  v. 
Nye,  1  L.  C.  J.  155,  S.  C.  1857;  C.  S.  C.  cap. 
^8&  1047  cewj.A  1785  C.C. 

IV.  Right  of  Action  in. 

19.  The  right  of  action  under  the  old  French 
law  of  1777  to  recover  from  the  lender  money 
received  by  him  on  usurious  contract,  in  excess 
•of  the  principal  and  legal  interest,  is  assignable ; 
-and  the  fact  that  a  number  of  persons  having  no 
interest  in  the  transaction  have  been  joinea  in 
the  assignment  does  not  affect  its  validity  as 
regards  the  others.  Kierskowski  &  Dorion  et  dl., 
14  L.  C.  J.  29,  P.  C.  1868. 

20.  Where  tlie  payments  sought  to  be  recovered, 
laowever,    were    made  under  a   new  contract, 


which  was  substituted  for  the  usurious  one,  and 
entered  into  for  good  and  sufiicient  consideration 
subsequently  to  the  Provincial  Act  of  March, 
1853 — Held,  that  no  right  of  action  existed.  lb. 

V.  What  is. 

21 .  In  an  action  on  certain  promissory  notes 
to  which  the  defendant  pleaded  that  large 
amounts  of  money  had  been  paid  on  account  of 
said  notes  to  plaintiff,  which  plaintiff  had 
imputed  to  interest  at  the  rate  of  37|  per  cent, 
per  annum,  and  prayed  that  all  such  moneys  im- 
puted at  a  rate  of  interest  over  6  per  cent  per 
annum  be  deducted  from  the  balance  of  the 
notes — Held,  that  all  excess  of  interest  over 
6  per  cent,  per  annum  was  usurious  and 
illegal,  and  such  excess  could  be  claiaied 
from  the  creditor  by  the  debtor  by  way  of  ex- 
ception or  set-off  to  the  action.  Aye  &  Mah,  2 
L.  C.  J.  43  &  7  L.  C.  R.  405,  Q.  B.  1857: 
C.  S.  C.  cap.  58  &  1785  C.  C. 

22.  Where  action  was  brought  on  a  notarial 
obligation  passed  in  1854  for  $1000,  amount  of 
the  said  ooligation,  and  the  defendant  pleaded 
that  the  contract  was  usurious,  and  that  the 
plaintiff  was  entitled  only  to  the  actual  amount 
loaned,  and  interest  at  tl^e  rate  of  6  per  cent,  per 
annum,  being  legal  interest — Heldy  that  the 
obligation  having  been  executed  during  the 
period  that  the  statute  16  Vic.  cap.  SO  was  in 
force,  that  it  was  usurious  and  subject  to  redac- 
tion as  claimed  bv  defendant's  plea.  Monism 
&  David,  4  L.  C.  "J.  302,  S.  C.  1859;  17755  C.  C. 

23.  Where  the  plaintiff,  in  an  actign  on  an 
obligation  for  which  he  had  received  two.$<He|« 
which  had  been  paid  in  part  settlement,  and 
another  note  w^hich  he  still  held,  set  up  that  the 
last  note  was  given  on  an  agreement  tnat  defen- 
dant should  pay  12  per  cent,  interest  on  the 
obligation,  and  the  defendant,  on  being  inter- 
rogated on  faits  et  article,  admitted  hrs  under- 
taking to  pay  12  per  cent,  interest,  stating  that 
he  had  been  forced  to  make  it  owing  to  his  in- 
ability to  pay  the  capital  at  the  time  it  became 
due — Held,  that  the  amount  of  the  second  note 
must  be  deducted  from  the  amount  of  principal 
and  interest  at  6  per  cent.  Beaudry  v.  Proulx, 
10  I^.  C.  R.  2,36,  6.  C.  1860. 

24.  A  constituted  life  rent  d  /ondt  perdu 
cannot  be  considered  as  a  usurious  oontract, 
however  exorbitant  it  may  be  in  terms.  JUag^  v, 
Latraoerse,  7L.C.  J.128,C.  C.1863;  1786C.C. 

25.  Where  the  proof  established  that  an  agent 
ofthe  lender  received  or  retained  from  theb<M^ 
rower  a  sum  of  J£1500  as  remuneration  of  fai^ 
services  on  the  negotiation  of  the  loan — Hehi. 
that  the  contract  having  been  made  when  the 
law  of  1777  was  in  force  was  not  usurious. 
Kierskowski  &  Dorion  et  ah,  14  L.  CtJ.  29, 
P.  C.  1868. 
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VACANT  ESTATES. 
SESSION  OF,  m  ABSENTEE,  POSSES- 


VACATION. 

L  An^BAKCB  IK,  1. 

*H.'©Eur«in,2. 

III.  Jddoment  in,  »m  judgments. 

IV.  Power  of  Judoe  ih,3. 

V.  Prockddre  ih,  4,  6. 

VI.  SiTTiNa  OF  Courts  in,  6. 

I.  ArPBARAHOE  i.f- 

1.  In  ft  case  returned  on  the  12th  of  August, 
lidi—Beld,  that  no  defendant  waa  bound  to 
»ppear  between  the  10th  Julj  and  Slst  AuKuati 


2.  The  delay  of  eisht  daye,  mentioned  in  art. 
497  of  the  Code  of  Procedure,  runs  during  the 
long  vacatioD.  Whallai  v.  Kennedy,  12  L.C.J. 
224,  S.C.R.  1868,  &  Foamier  v.  Ledoux,  31 
L.  C.J.  332,  S.C.R.  1868. 

IV.  Power  of  Jcdob  in, 

3.  In  acaae  of  capias  a  judge.out  ofternihBB 
only  jurisdiction  to  aav  whether  the  allc^tiona 
roniained  in  the  declaration  are  BoflScient  to 
vlablieh  aright  of  action,  and  not  to  declare  the 
CBpiaa  nnll.  The  Gmadian  Bank  of  Commerce 
f .  firovn  et  <U.,  6  R.  L.  26,  S.  C.  18T4. 

V.  PlOCBDURB  IS, 

4.  In  an  gectment  case  vrhere  the  defendant 
mo'ed  that  the  caee  be  continued  to  the  flret  of 
September,  u  be  was  not  bound  to  proceed  in 


■Held,  that  he  was  not  bound  to  pro- 
ceed and  the  motion  was  granted.     Clairmont 

tTiJitiT:'''"  ■'■^'■^■''■'^'■- 

5.  The  controverted  election  oaaes,  under  the- 
Dominion  Elections  Act  ot  1874,  may  be  triad 

VI,  SiTTiMG  OF  Courts  11. 

6.  Notwithstanding  art.  469  of  the  Code  of 
Procedure  the  courla  cannot  adjourn  to  any  day 
between  the  ninth  of  July  and  the  first  of  Sep- 
tember for  the  purpose  of  rendering  judgment 
in  cases  heard  and  taken  under  advisement 
dnnng  term,  and  the  article  referred  to  only 
gives  the  court  the  right  to  aijjourn  for  the  pur- 
pose of  rendering  judgment  to  a  day  which  is 
not  prohibited  by  article  1,  and  article  1 
absolutely  prohibits  that.  TKe  Richelieu  Oomr- 
pany  &  Anderson,  20  L.  C.  J.  219,  Q.  B.  187S. 

VAGRANCY— See  CONVICTION. 
I.  Writ  for. 

7.  Itia  not  necessary  in  a  writof  summonafoe 
vw^ncy  to  mention  the  name  of  the  person 
making  the  complaint,  nor  the  reaideoce  or  des- 
cription of  the  person  accused,  where  the  com- 
plaint is  for  vagrancy.  Julim  v.  MilUtU.  4 
R,  L,  S09,  Mag,  Ct.  1873.  ' 

VARIANCE, 


VALUATION  ROLL 


a  MUNICIPAL  COR- 
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VENDITIONI  EXPONAS. 
I.  Writs  of,  *u  WRITS. 


TENDORS  AND  PURCHASERS. 

* 

I.  Deposit  of  Purchase  Money,  8. 

II.  Liability  of  Purchaser,  9-12. 

III.  Privilege  op  Vendor,  13, 14. 

IV.  Rights  of  Purchaser,  15-33. 
Y.  Rights  of  Co- Vendors,  34. 

VI.  Rights  of  Vendor,  35-38. 

VII.  Solvency  of  Purchaser,  39, 
Vni.  Unpaid  Vendor,  41.  *"• 

I.  Deposit  of  Purchase  Money. 

8.  The  deposit  of  purchase  money  due  to  an 
absent  vendor,  in  the  hands  of  the  notary  who 
passed  the  deed,  is  of  no  value.  Filvm  v.  Lor 
hnde,  19  L.  C.  J.  14,  S. C.  R.  1874  ;  540C.  C.  P. 
A  Q.  35  Vic.  cap.  5,  sec  8. 

n.  Liability  of  Purchaser. 

9.  Where  a  lengthy  contest  arose  out  of  pro- 
>ceeding8  in  confirmation  of  title  instituted  by  the 
purchaser,  it  being  stipulated  in  the  deed  of 
vsale  that  no  payment  was  to  be  made  until  the 
purchaser  had  obtained  such  confirmation — 
Held,  that  the  delay  incurred  had  not  the  effect 

«of  discharging  the  purchaser  from  payment  of 
interest  upon  the  purchase  money,  which  in- 
terest became  payable  after  the  lapse  of  four 
months  for  giving  public  notice  of  such  demand 
in  confirmation,  out  which  interest  he  was  only 
bound  to  pay  up  to  the  day  of  the  payment  of 
the  money  into  court,  although  at  that  period 
the  contestation  had  not  been  disposed  of.  Rus- 
4on  V.  Blanchardy  6  L.  C.  R.  390,  S.  C.  1858. 

10.  Where  property  subject  by  law  to  the  pay- 
ment odods  ei  veiitesy  and  other  seigniorial  dues, 
had  been  sold  apparently  free  from  all  charges — 
Heldy  that  the  purchaser  must  be  considered  to 
be  acquainted  with  such  charges,  and  was  liable 
to  pay  them.  Mussen  v.  Phitbin,  7  L.  C.  J.  166, 
S.C.  1863. 

II.  And  when  a  purchaser  refuses  to  take  a 
title  of  the  property,  a  judgment  of  the  court 
will  avail  the  vendor  instead  of  a  title  deed 
eigned  by  the  purchaser.    lb. 

12.  Wliere  the  defendant  had  purchased  an 
immoveable  from  the  plaintiff,  and,  having  de- 
posited the  purchase  money,  the  hypothecary 
•creditors,  whose  claims   were  anterior  to  the 
plaintiff*8  mortgage,  were  paid  under  a  judg- 
ment ol  distribution  in  preference  to  the  latter, 
•who  thereupon  brought  action  against  the  de- 
fendant, on  the  ^und  that  he  was  personally 
liable  to  the  plamtiff  for  the  entire  amount  of 
-the  purchase  money — Held,  that  there  was  no 
personal  undertaking  on  the  part  of  the  defen- 
dant, other  than  the  payment  of  the  plain  tiff  out 
of  the  purchase  money,  according  to  the  suflfi- 
^iency  thereof,  after  the  payment  of  prior  and 
preferential  privileges  and  mortgages  chargeable 
(to  the  property,  and  the  plaintiff's  action  was 
-dismissed.    JOiihuc  v.  Ckaarrony  9  L.  C.  J.  79, 
S.  C.1865. 


in.  Privilege  of  Vendor. 

13.  The  unpaid  vendor  of  an  immoveable, 
who  has  instituted  an  action  in  rescission  on  ac- 
count of  non-payment  of  the  price,  even  where 
judgment  has  not  yet  been  rendered,  has  a  right 
to  be  paid  by  preference  over  a  mortgagee  whone 
hypotnecs  have  been  registered  two  years  prior 
to  the  registration  of  thedeed  of  sale.  Gauthier 
&   Valow,  18  L.  C.  J.  26,  Q.  B.  1873 ;  2014  C.  C. 

14.  A  vendor  of  immoveables  before  the  patt- 
ing of  the  Code,  who  has  assigned  portion?  of  the 
purchase  money,  can,  nevertbeiesfl,  brine  a 
resolutory  action  by  reason  of  the  de&uR  of 
the  vendee  to  pay  any  portion  of  the  purchase 
money,  and  the  intervention  in  such  action  br 
the  assignees,  containing  a  declaration  of 
acquiescence  in  such  action,  places  the  plaintive 
action  beyond  question.  Waison  &  Perkins^  IS 
L.  C.  J.  261,  Q.  B.  1874. 

IV.  Rights  of  Purchaser. 

16.  Where  a  lot  in  a  deed  of  sale  was  described 
as  having  131  feet  frontage  towards  Hope  rtreei, 
and  it  turned  out  to  have  only  100  feet  frontage, 
but  the  back  of  the  premises  extended  to  175 
feet,  and  the  lot  con  tamed  even  more  than  was: 
intended  to  be  conveyed,  the  deed  giving  a  fall 
description  of  the  boundaries  on  each  side— 
Held,  that  the  sale  was  by  measurement,  ani 
the  vendor  could  not  take  money  for  what  hv 
had  not  delivered.  Patterson  v.  Usbome,  3  R.  L. 
458,  K.  B.  1830 ;  1501  C.  C. 

16.  Action  was  brought  for  the  balance  of  thf 
price  of  sale  of  certain  lots  of  land,  and  the  de 
fend  ant  pleaded  an  agreement  by  which  he 
bound  himself  to  insure  the  buildings  on  the  lots 
against  fire,  to  the  extent  of  the  balance  sued  for, 
and  to  transfer  the  policy  to  the  vendor,  ot' 
whom  the  plaintiff  was  tne  transferee — HelL 
that  the  interest  of  a  vendor  in  a  policy  of  iu^it' 
ance  passes  to  the  purchaser,  where  ttie  sale  i^ 
notified  to  the  Company,  and  payments  subse- 
quently made  to  the  vendor  by  the  Company, 
under  such  insurance,  of  a  sum  greater  than  the 
balance  of  the  purchase  money  remaining  un- 
paid by  the  purchaser,  is  a  discbai^e  for  ench 
balance.  Leclaire  v.  Grcmser,  6  L.  C  B.  4:^7. 
S.  C.  1863 ;  2482  &  2676  C.  C. 

17.  Where  the  plaintiff  brought  action  on  a  deed 
of  sale  to  the  defendant,  which  contained,  amosg 
others,  a  stipulation  to  the  effect  that  the  veoJ^r 
should  furnish  to  the  purchaser,  before  payment 
of  the  instalments  sued  for,  a  certificate  from  tlit 
registrar  of  the  county  in  which  such  land  waf 
situated  that  there  were  no  mortgages  or  incum- 
brances on  the  land,  but  brought  no  piroof  that 
such  certificate  was  furnished — Heli,  notwith- 
standing proof  adduced  with  the  plaintiff's 
answers  to  the  pleas  of  a  notarial  receipt  no: 
registered,  but  dated  previously  to  the  sale,  dis- 
charging a  &at7^r  de  fonds  claim  alleged  by  tlie 
defendant's  pleas  to  exist  on  the  lana  in  ques- 
tion, that  the  action  could  not  be  mainuined 
Bunker  v.  Carter  &  Eichardsan  €S  quah^  b 
L.  C.R.  291,8.  C.  1855. 

18.  Where  a  purchaser  of  an  immoveable 
with  warranty  was  sued  in  declaration  of  hypo- 
thec by  certain  mortgagees  of  the  property,  and 
the  defendants,  transferees  of  balance  of  thepriL-e 
of  the  purchase,  advised  him  to  abandon  thf 
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propertj,  and  thej  would  hold  him  harmlesii  c 
account  thereof— fllsH,  confinninff  the  judgine: 
of  (he  court  below,  that  the  plaintiff  was  enlitled 
lu  b\>  action  orindemnitv  from  the  period  of  the 
ilnndoDineDt,  aod  that  not nithe land ine  that  the 
oveable  be  not  yel  seized,  and  althoueh  1 


lulled  i 


3  the 


gtnal 


dttuaod.    Donein ei  al.  A  Huichiju,  L2L. 
«S,Q.  B.  1856. 

IS.  Where  a  purchaser  who  had  re-Bold  called 
in  his  veodor  to  guarantee  hiin  against  opposi- 
iiciD  til«d  la  a  demand  in  ratification  of  title  by 
lite  person  to  whom  he  liad  re-nold^ Held,  oa  the 
ir^iuient  that  no  action  en  oarantit  could 
3ri<«  outofa  demand  in  ratification  of  title,  that 
tlir  Bgre«Qient  was  entirely  unfounded,  and  the 
iaiion  m  garaniie  was  maintained.  Doiiglatt 
JcCmniiij/.SL.  C.J.33,  Q.  B.  1858;  2062  C.C. 

20.  Where  to  on  action  lor  the  balance  of  the 
(■rice  of  sale  the  defendant  pleaded  in  oompensa- 
liuD  H  deliciencj  in  the  contents  of  the  inimove- 
alle  acquired — field,  that  he  was  entitled  to  do 
f«,  notwithstanding  (hat  the  claim  had  since 
been  transferred  to  another,  and  the  transfer 
iccfpted  bv  the  defendant.  JfrMson  et  al.  v. 
f«r6«7;e,2'L.  C.J.  140,  3.  0.1858;  1501  C.  C. 

21.  Where  the  plaintiff,  as  transferee  of  the 
daughter  of  (he  defendant,  who  had  become  od- 
jiidiealaire  of  tlie  properly  of  lier  father  at 
slieriff's  eale,  brought  action  for  the  amount  of 
one  year's  rent,  the  defendant  hiLving  continued 
in  occupation,  and  the  latter  pleaded  that  hia 
daughter  hod  never  been  actually  proprielo 

the  propertv  and  was  not  entitled  to  the  n 

iliereof— iZVW,  that  the  adjudicfttaire  of  property 
at  sheriff's  sale  was  entitled  to  receive  tlie  rents 

from  the  date  of   adjudication, 


22.  And  a  purchaser  at  a  judicial  sale  may 
maintain  a  petitory  action  without  having  hail 
[■wMssion,  and  petitory  action  is  the  proper 
remedy  for  the  plaintilf,  adjudicataire,  after  the 
lapse  of  a  year  from  the  day  of  adjudication, 
against  the  defendant  in  whose  hands  the  im- 
moveable has  been  sold.  HarU  v.  McNeal,  4 
L.  C.  J.  8,  S.  C.  R.  1854 ;  712  C.  C.  P. 

'13.  The  purchaser,  under  a  promise  of  sale 
with  possession,  having  brought  action  against  a 
third  party  lo  whom  he  had  resold  a  portion  of 
the  property,  both  in  his  own  name  and  as  agent 
of  his  vendor— .field,  reversing  tlie  judgment  of 
the  court  below,  that  he  was  entitled  lo  judg- 
ment as  Ilh>prietor,  and  his  selling  in  the  capacity 
of  attorney  of  the  vendor  could  not  affect  his 
right  to  recover  the  property.  Ooaselin  &  The 
G.  T.  R.  Chntpanu  of  Canada,  9  L.  C.  E.  315, 
Q.B.1K59. 

24.  Where  five  lots  of  land  had  been  sold  to 
the  defendant  in  one  block  and  for  one  price, 
and  the  purchaser  had  only  obtained  possession 
of  four  of  them,  and,  being;  sued  for  the  balance 
of  the  purchase  money,  pleaded  that  the  lot  not 
delivered  to  him  was  worth  a  larger  sum  than 
the  rest  of  the  lots,  and  that  be  was  entitled 
therefore  to  have  the  value  of  such  lot  deducted 
from  the  original  price  of  the  lots — .ffeM,  revers- 
ing the  decision  of  the  court  below  (6  L.  C.  J. 
liS),  that  the  plea  was  well  founded,  and  the 
action  was  dismissed.  MeVeigk  Sc  Lustier,  T 
L  C.  J.  132  &  13  L.  C.  B.  266,  Q.  B.  1863 ;  IQOI 
C.C. 


25.  Where  a  party  purchases  at 

the  amount  of  over  |100,  the  term 
one  hundred  dollare,  four  months] 
tory  to  the  seller  from  this  dai 
entitled  to  credit  without  giving 
such  satisfactory  paper,  and, on  hi. 
the  vendor  may  sue  for  the  prii 


of  a 


&  MttUin,  8  L.  C,  J.  74  &  14  L.  C 
1864. 

26.  Where  a  purchaser  of  at 
Btipulated  that  he  should  be  si 
servitude  which  miglit  exist  on 
the  vendor  at  the  same  time  dec 
Ignorant  of  any  servitude  exce 
passage  in  favor  of  one  Pierre  M 
It  was  afterwards  discovered  thai 
was  also  subject  to  the  charge  o 
such  passage — Held,  that  as  th< 
have  known  of  such  charge,  that 
had  a  right  of  action  to  rescind 
Christie  v.  Malhiot,  10  L.  C.  J.  i 
1519  C.C. 

27.  The  purchaser  of  an  imr 
fears  an  action  has  a  right  to  reta 
on  the  price  of  sale  as  well  as 
Dorion  v.  Hyde  et  vir.,  10  L.  C.  J 
1866;  1522  i  15.15  C.  C. 

28.  The  purchaser  possesses 
rescind  a  contract  of  sale  on  sec 
d'outre  moitie  of  the  just  value. 
fleWen,  13  L.  C.  J.  194,  Q.  B.  18* 

29.  Tender  Of  the  thing  sold  in 
such  an  hour  on  the  la.^t  day  at 
purchaser  time  to  weigh  and 
FraiKkh-e  v.  Gordon  et  at.,  14 
Q.  B.  1870, 

30.  The  purchaser  of  a  merchi 
judicial  sale  has  no  right  of  prop 
a  previous  transferee,  whose  df 
mortgage)  has  been  regularly  rej 
custom  nouse  and  endorsed  on  tl 
registrar's  certiticale,  Hamilto 
R.  L,  664&  16  L.  C.  J.  320,  (i. 
Vic.  cap.  128,  sec.  40  et  teq. 

'6\.  A  purchaser  cannot,  under 
Civil  Code,  require  a  ^arantee  fi 

but  w 


s  of 
>.  32,  S, 

32.  The  vendor  of  an  inin 
warranty  of  his  acts  and  promis< 
give  pos_seSBion  to  the  purchaser 
recover  the  price  of  the  sale.  1 
LafoTce,  5  B.  L,  186,  S.  C.  R.  18i 

33,  The  vendor  who  proceeds 
sale  of  an  immoveable  burdened  v 
will  obtain  judgment,  but  mui 
the  defendant  gainst  such  h 
T,  BourgtoU,  6  B.  T 
C.C. 

V.  Rights  of  Co-VEvnoBa. 


fslW 


and  the  defendant  of  a  lot 
was  brought  in  his  own  nai 
9  transferee  of  the  righia  t 
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Heidi  that  in  such  case  the  rights  of  the  different 
vendors,  selling  in  different  capacities,  would  not 
be  presumed  to  be  eoual,  but  should  appear  of 
record.  Holland  v.  Thihodeau,  4  L.  C.  R.  121, 
S.  C.1854. 

VI.  Rights  of  Vendor. 

35.  Where  the  plaintiff  had  sold  an  im- 
moveable to  one  of  the  defendants,  who  had 
transferred  it  by  acie  of  donation,  subject  among 
other  things  to  the  charge  of  paying  the  purchase 
money  to  the  acquittal  of  the  purchaser  and 
donor,  which  they  failed  to  do,  and  the  vendor 
brought  action  in  resiliation — Held,  reversing 
the  judgment  of  the  court  below,  that,  notwith- 
standing the  deed  of  donation  was  registered  and 
the  deed  of  sale  was  not,  that  the  action  must 
be  maintained.  Patenavde  &  Leriger  et  cU.,  7 
L.  C.  R.  66,  Q.  B.  1857 ;  1536  C.  C. 

36.  A  purchaser  enjoying  the  property  pur- 
chased, and  the  rents,  etc.,  thereof,  but  who  is 
entitled  to  withhold  the  purchase  money  until 
the  vendor  shall  have  complied  with  a  judgment 
condemning  him  to  remove  certain  oppositions 
filed  against  a  petition  in  ratification  of  title,  is 
nevertheless  bound  to  pay  the  vendor  the  interest 
upon  the  purchase  money  as  it  becomes  due. 
Dinning  &  Douglas,  9  L.  C.R.  310,  Q.  B.  185ft. 

37.  In  an  action  en  resiliation  de  venie — Held, 
that  such  an  action  is  not  aft'ected  by  the  non- 
registration of  the  deed,  or  by  the  fact  of  the 
vendor  having  been  an  opposant  to  an  applica- 
tion for  ratification  of  title,  on  a  sale  made  by 
his  immediate  vendee.  David  v.  Gerard  et  al., 
12  L.  C.  R.  79  &  6  L.  C.  J.  122,  S.  C.  1861  j 
1542  C.  C. 

38.  The  unpaid  vendor  who  has  sold  with  a 
term  has  only  a  resolutive  action,  and  not  an 
action  in  reve'ndication,  although  he  reserves  to 
himself  his  right  of  property  until  perfect  pay- 
ment, and  has  the  right  to  retake  his  property  m 
case  of  non-payment,  even  without  judicial  pro- 
ceedings. Brown  &  Lemieux,  3  R.  L.  361, 
Q.  6.1871  J 1999  C.C. 

VII.  Solvency  of  Purchaser. 

39.  He  who  buys  goods  on  credit  impliedly 
assures  the  vendor,  if  not  of  the  actual 
sufliciency  of  his  assets  to  meet  his  liabilities,  at 
least  that  there  is  a  reasonable  probability  of 
such  sufficiency,  and,  while  the  vendor  on  credit 
takes  the  risk  of  the  subsequent  insolvency  of 
his  debtor,  he  is  not  supposed  to  contemplate 
the  escape  or  bankruptcy  of  his  debtor  by  reason 
of  a  state  of  insolvency  actually  existing,  at 
the  time  of  the  purchase.  Tempest  exp,  v. 
Duchesnay  et  vir.,  11  L.  C.  J.  67  &  2  L.  C.  L.  J. 
276,  S.  C.  1867 ;  Ins.  Act.  1875,  sec.  136. 

40.  And  where  a  party  buys  goods  on  credit, 
knowing  his  affairs  to  be  in  a  bad  state,  although 
he  may  nave  had  no  intention  of  defrauding  the 
creditor,  yet  in  the  eyes  of  the  law  he  does  a 
wrong,  and,  if  he  subse<juently  declares  in- 
solvency, the  court  may,  in  its  discretion,  suspend, 
for  a  period  his  discharge.  lb.,  &  Ins.  Act.  1875^ 
sec.  57. 

Vin.  Unpaid  Veni OR. 

41.  The  unpaid  vendor  could  not  legally, 
even  before  the  coming  into  force  of  the  Civil 


Code,  revendicate  goods  for  which  credit  had 
been  given.  Brotcn  &  Hawksworth  et  al.,  14 
L.  C.J.  114,  Q,B.  1870;  1999  C.  C. 


VENUE. 

I.  Change  of,  42. 

II.  In  Civil  Cases,  4^-70. 

III.  In  Maritime  Cases,  see  MARITIME 
LAW. 

I.  Change  OF. 

42.  A  judge  of  the  Court  of  Queen's  Bench, 
sitting  in  the  Montreal  district^  may  direct  tbc- 
trial  of  a  person  charged  with  the  commission 
of  an  offence  in  the  Quebec  district  to  tike 
place  in  Montreal,  the  power  to  change  the 
venue  not  being  limited  to  a  judge  sitting  in  the 
district  where  the  offence  was  alleged  to  have 
been  committed.  Brydgesexp.,  18  L.  C.  J.  141, 
Q.  B.  1874 ;  C.  32  A  33  Vic.  cap.  29,  sec  11. 

II.  In  Civil  Cases. 

43.  A  hypothecary  action  must  be  brought  in 
the  place  wnere  the  land  hypothecated  is  situ- 
ated, and  not  where  the  contract  of  hypothec  wa.* 
made.  Morkill  v.  Cavanagh,  4  L.  C.  J.  7,  S.  C. 
1854;  37  C.  C.P. 

44.  A  sale,  effected  by  correspondence  be- 
tween the  plaintiff  and  the  defendant  residing  in 
different  districts,  and  delivery  made  in  the  plain- 
tiff's district,  payment  to  be  made  by  note  pay- 
able in  defendant's  district,  does  not  coDstitu'tt 
a  cause  of  action  arising  in  the  plaintiff's  ditr 
trict,  so  as  to  entitle  him  to  sue  in  such  distri<:t. 
Warren  v.  Kay  ei  al,  6  L.  C.  R.  492,  8.  C.  1855. 

45.  Where  the  plaintiff  brought  action  in 
Montreal,  on  a  contract  between  hmiself  and  the 
defendant,  by  which  the  latter  agreed  to  coovty 
a  certain  quantity  of  cord  wood  to  Montr*^l 
from  Three  Rivers,  but,  having  arrived  at  Mont- 
real, sold  it  on  his  own  account,  and  the  plaintifi 
prayed  that  the  defendant  be  condemned  to  par 
over  to  him  the  value  of  the  wood — Held,  im  a 
declinatory  exception  fil6d  bv  the  defendant, 
that  the  action  was  properly  broo^ht  in  Mont- 
real, as  the  right  of  action  arose  where  the  eale 
was  made  by  defendant,  and  not  where  the  con 
tract  was  entered  into  between  him  and  the 
defendant.  Richer  v.  Mongeau,  1  L.  C.  J.  100. 
S.  C.  1867.  ^ 

46.  R  agreed  verbally  with  H  at  Wicolet  to 
tow  his  raft  from  Nicolet  to  Quebec,  nf<o 
which  H  telegraphed  to  his  agent  at  Quebec  t.» 
instruct  the  agent  of  R  in  Quebec  to  send  cj 
R's  steamboat  from  Quebec  to  perform  the  ww- 
age  in  question,  which  was  done,  and  the  mi 
towed  to  Quebec  accordingly — Heldy  that  tL»* 
cause  of  action  did  not  arise  in  Quebec,  so  ai^  i'.> 
give  the  court  there  jurisdiction  to  try  the  cn?*^ 
Botisseau  v.  Hughes,  8  L.  C.  R.  187,  S.  C.  IhoT 

47.  In  an  action  in  serration  of  property, 
where  the  parties  lived  in  Three  Rivers^  but  the 
husband  was  temporarily  in  Montreal — Bfi*K 
that  the  action  must  he  brouefat  before  il? 
court  of  the  district  in  which  ttie  putiee  La«i 
their  domicile,  and  it  was  coDsequentlj  dif- 
missed  sou  fa  sepourvoir,  Kennedy  v.  Bedard, 
3  L.  C.  J.  284  &  9  L.  C.  R.  344,  S.  C.  185?;  3i 

c.  c.  p. 


which 
]y  wriiten  by  Ihe 
iture.  Caldwell 
32T,K. 8.1838; 


the  will  is  (hen  to  reTnain  dcpoaited  with  the 
Court  of  King's  Bench,  the  notary  having  no 
authority  to  unseal  such  a  will,  iirlesB  in  the 
presence  of  or  bv  order  of  a  jndge.  GraHi  & 
Oreenthielda,  S.  R.  60,  K.  B.  18U. 

71.  It  is  essential  to  the  validity  of  a  devise 

of  real  estate  that  the  hi 

it  is  contained  ehould  be 
testator  and  closed  by  his 
&  The  Attorney  General, 
850  C.  C. 

72.  Where  a  holograph  will  was  attacked  on 
the  ground  of  certain  over  writings  and  verbal 
alterations  of  an  immaterial  character — Held, 
that  theae  were  not  sufficient,  in  the  absence  of 
other  evidence,  to  prove  that  the  will  had  been 
written  either  in  whole  or  in  part  by  any,_per8on 
other  than  the  testator,  and  were  totallj"  insuffi- 
cient to  luaintain  an  action  to  set  it  aside. 
Darling  &   Templeton,  19   L.  C.  J.  8B,  Q.  B. 

~i8T4i  esoc.c, 

XIV,  In  Ghglisb  Fohw. 

73.  With  regard  to  wills  in  English  form  be- 
fore the  Code — Held,  that  the  mark  of  the  testa- 
tor was  sufficient.  Vaillancourt  v.  Lapierre 
ei  ux.,  5  R.  L.  263,  S.  C.  1873. 

74.  And  that  the  mark  of  a  witness  in  place 
of  signature  was  also  sufficient.     lb. 

XV.  Interpretation  OP. 


(o  her,  bis  natural  daughter,  the  interest  on  a 
certain  sum  of  money  during  her  life  and  the 

Erincipal  lo  her  children  lawfully  begotten  at 
er  death,  but  in  case  she  led  no  children  law- 
fully begotten,  part  of  the  sum  mentioned  was 
to  revert  to  his  eslate,  and  the  Ulance  she,  the 
plaintiff,  had  power  lo  dispose  of  by  will  as  she 
should  think  proper.  The  action  by  the  plain- 
tiff was  directed  against  the  curator  of  the  estate 
for  the  balance  lastly  referred  to,  which  she  had 
the  power  to  dispose  of  by  will  as  belonging  to 
her  m  her  own  right — Meld,  that  she  was  not 
entitled  to  such  balance,  and  that  the  bequest  in 
question,  giving  her  the  right  to  dispose  of  such 
balance  by  will,  did  not  vest  the  amount  thereof 
in  her  araolulely  as  proprietor,  McGUlaery  v. 
Qerrard,  6  L.  C.  R.  301,  S.  C.  1855. 

76.  On  a  bequest  by  a  testator  of  real  estate 
to  his  wife  during  her  natural  life,  and  atler  her 
decease  lo  the  testator's  eldest  sonOeorgeduring 
his  natural  life,  and  after  hia  decease,  or  if  he 
and  the  wife  of  the  teetator  should  both  have 
died  before  the  testator,  then  to  the  eldest 


in  default  of  such  issue,  to  the  second,  third, 
fourthjand  all  and  every  other  son  and  sons  of 
the  said  George,  one  after  another,  by  priority 
of  birth,  and  to  the  children  of  such  sons,  the 
elder  of  such  sons  and  his  heirs  being  always 
preferred  to  the  younger  sons,  and  in  default  of 
such  male  iqsue  a  similar  bequei^t  to  the  daught- 
ers— Held,  reversing  the  jiifigment  of  the  court 
below,  that  the  eldest  son  of  George,  havingsur- 
vived  him  and  the  testBlor's  wife,  liad  taken  the 
said  bequest  in  full  property,  without  being 
charged  with  &nj _fidei  commU  or  trust  in  favour 


of  either  of  hia  children,  or  of  his  brothers^ 
sisters,  who  could  have  claimed  the  s  ^_, 
quest  only  in  default  of  the  said  eldest/Hor 
heir.    Flatl  &  Charpentier,  ;" 
Q.  B.  1858. 

77.  Where  a  queetkin  arose  as  to  the  (fleet  bi 
a  will  which  declared  that  a  farm  of  the  testalur 
should  beheld  by  the  male  heirs  of  thet»tUor'e 
family  in  the  manner  thereafter  directed,  mi,J 
then  giving  one  half  lo  William  and  his  livfiil 
male  heirs  alter  him.  and  one  half  to  Dncciit 
and  his  lawful  male  heirs  after  him,  and  on  tbe 
event  of  William  and  Duncan  dying  without 
heir  or  issue,  giving  a  share  of  him  so  dying  to 
a  survivor  of  them,  and  if  both  should  die  with- 
out lawftjl  issue,  giving  the  farm  to  Sophia  Mic- 
Inlo^h  and  to  her  eldest  eon  on  taking  the  name 
of  Macintosh,  and,  to  prevent  all  misconception, 
declaring  that  the  eldest  son  of  William  in-l 
the  eldest  eon  of  Duncan  and  no  other  could 
iniierit^fleW,  that  this  did  not  mean  that 
where  William  died  without  issue  and  Duncan 
died  leaving  only  a  daughter,  that  the  Ikrm 
should  go  lo  the  eldest  son  of  Sophia  MacJntoili, 
while  such  daughter  of  Duncan  BurrivtJ, 
Bonadna  v.  Bonadna  &  Gundlack,  3  L.  C.  J. 
80,  S.  C.  1858. 

78.  And  where  by  the  same  will  there  "Ka/  a 
bequest  to  Jane  Macintosh  of  Inverness  of  llit 
sum  of  -£50  sterling,  out  of  the  above  moneyf 
annually  during  her  natural  life — Held,  that 
this  was  a  s^neral  legacy  chargeable  on  tl..' 
estate  generally  and  not  a  particular  leoicv. 
Bonacina  v.  Bonadna  &  Maelutoa/i,  10  L.  C.  It 
79,  S,  0,  1859. 

79.  Where  a  testab 
third  son  the  usufructi 
enjoyed  by  him  during 
the  property  thereof  i 
child  born  in  lawful  m 
such  issue  lo  go  lo  the 
of  his  brothers,  but  a 
the  said  third  son  hi 
already  dead — Held, 
to  his  eldest  living  ma 
eon, and  not  to  the  m 
McCariky  et  al.  &  M 
1858. 

80.  Where  an  acttor 
tion  and  interpretation 
to  tlie  Privy  Council, 
the  courta  below,  (9 
duty  of  courta  in  the 
ascertain  and  to  give 
the  testator,  which  m 
whole  will  and  not  fr 

expressions  whi 


and  in  the  c 


e  of  a  1< 


lade  a  bequei 
at  the  time  of  her  dei 
to  includeher grand cl 
children  who  died  befi 
Martin  el  at.  v,  Lee 
P.  C,  [861, 

81.  Wherea  tcstatr 
quest  in  terms  foUowin 
"  £2000  slock  in  the  '. 
"  and  bequeath  £1500 
"J  E,  £1000  when 
"  diately  payable,  assi 
"  my  said  sister,  by 
"  named,"  and  aflerw 


copy  of  B  atatemcDt  untSl  tbe  n  on -production  of 
the  origmal  la  accounted  for.  The  Glen  Brick 
Cimpany  v.  Skackell,  14  L.  C.  J.  238,  8 
1870;   1217  C.  C. 


Act  for  examioBtion,  c&nnot  becrosB-eXftiniDed. 
Frater  in  re.  &  Sauvageau  &  Winning  et  al.,  1 2 
L.  C.  J.  272,  B.  C.  1868  ;  Ina.  Acl  1875,  eec.  23 


Ivency, 

lary  &HaiKnnient  of  a  partnership  eelaU,  b;  two 
out  of  three  partners  or  whom  the  firm  conaiated, 
is  irregular,  and  the  petition  for  such  examina- 
tion eLould  set  forth  patisfactorj  reasona  for 
Huch  an  order,  Luak  in  re.  et  al.  &  Foote,  IT 
L.  C.J.  47,8.  C.  1873. 

167,  When  Ahimt  to  Leone  Ike  Province. — 
On  an  application  to  examiae  a  witnees  about 
to  leave  the  Province — Held,  that  he  could  be 
examined  before  tbe  return  of  the  action.  Sup- 
pU&Kamedy,n  L.  C.  R.  4fi8,  Q.  B.  1859. 

Vni.  EzEHFTiotra  of, 

16S.  A  defendant  called  ae  a  witness  in  an 
action  gut  lam  may  object  to  answer  the  ques- 
tions put  to  him  on  the  ground  that  an;  answer 
he  could  give  would  have  a  direct  tendency  to 
criminate  him.  Burton  v.  Young  et  al.,  17 
L.  C.  J.  379,  S.  C  R.  1867. 


169.  The  deposition  of  a  witness  in  a  former 
case  may  be  used  or  read  by  him  upon  a  sub- 
sequent examination,  though  in  a  differentpro- 
ceeding,  to  refresh  hia  memory.  The  (My  Bank 
V.  Cote  &.  The  City  Bank  &  Botwell.  2  L.  C.  R. 
16,8.  C.  1851. 

XI.  PuBsnupTiOKa  ik  Reoird  to. 

170.  A  witness' ktiowledge  of  thelaw  enabling 
him  to  decline  answering  queationa   ia  always 

f resumed.  Seffina  v.  Coote.lS  L.  C.  J.  103, 
■.  C.  1873. 

171.  And  the  alalute  11  &  12  Vio.  cap.  42, 
eec.  18,  requiring  magietrates  to  caution  the 
accused  with  reepect  to  statements  he  mav 
make  in  answer  to  the  charge,  is  not  applicable 
to  witnesses  when  aaked  questions  tending  to 

B  them.    lb. 


XII.  Pbivileok  of. 

172.  In  an  action  of  damages  for  slander  arJB- 
ine  oat  of  words  uttered  by  the  defendant  as  a 
vritnesB  in  B  asMBe^Seld,  tnat  he  was  not  liable 
to  sucb  action  under  such  circumstances. 
Rochon  V.  JVosw,  3  L.  C.  R.  87,  S.  C.  1851. 


173.  A  1 


I    i>etbn 


the   fire 


canae  shown  to  protect  a  witness  from  arrect  D[i 
civil  process,  Buch  protection  to  be  irilhin  tkt 
dtacretion  of  the  court.  Miller  v.  Shav  et  al. 
16L.  C.J.  218,  S.C.  1871. 

XI T.  Rem  CHER  Alios  of. 

ITS.  The  attorney  ad  lilem  is  not  re«p(Hi»ib'c 
for  the  indemnity  due  to  the  witneeees  PDm- 
moned  by  him  at  the  request  of  bis  clieni. 
Larochey.  Holt  et  ai.,  3  L.  C.  R.  109,  C.C. 
1853. 

176.  The  right  of  the  witness  is  to  be  (uH 
in  the  court  in  which  he  is  examined,  and  not  to 
bring  Bu  action  in  another  court  on  a  ifKOxtKa 
meruit,  for  attendance  and  lose  of  time  as  t'uch 


5V.  RioHTS  or,  FOR  Costs. 

ITT.  A  witness  cannot  maintain  an  action  (<,t 
the  amount  of  hia  taxation,  his  proper  connv 
being  by  writ  of  execution  against  the  efiectsof 
the  party  wbosummoned  bim.undertbe  n  ' 
22  Vic.  cap.  5,  e  ~  -  ■" 
h.  C.  R.  6.  C.  C.  I 


VeUleux  v.  ^mi,  » 


XVI.  Role  Aci 


a  COHTBHPT. 


178.  A  rule  for  eonirainte  par  eorpt  will  n< 
be  granted  ag^nst  a 
if  tbe  witness  has  b( 
Bubpcena  to  attend 
nnleas  sucb  default 
recorded.      Gaa>/  v. 


XVU.  TiXiTiON 

179.  Un  a  motioi 
certain  witnesses — j 
witnesses  cannot  be 
court.  The  Grand 
V.  W^ter,  1  L.  C. 

180.  Where  the 
suit  had  been  mat  it 
the  witnesses,  the  ta 
struck  off.     Lighlhe 
43,  S.  C.  1866. 

181.  ffeld,tiis.t  m 
entitled  to  be  taxed 
professional  man  he 
which  the  t&riff  al] 
of  his  profession. 
L.  C.L.J.  184,  C.( 

182.  In  virtue  oft 
cap,  83,  sec,  153,  i 
writof*airiearrf/f( 
is  taxed.  De  Beau 
thier&Fratl,  II  L. 
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